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MESSAGE FROM CHAIRMAN’S DESK

We, at CPJ College, continuously strive to enhance our
programs to stay at the forefront of higher educational
trends. Our accreditations ensure that high academic
standards are maintained. We inculcate amongst students
a spirit to strive and achieve the desired goals and one
of the way is providing a Law journal for legal fraternity.
At CPJ School of Law, we have provided a platform
wherein they can flourish their caliber and potential to
the maximum. This encouragement is provided to them
by highly skilled and experienced faculty who play the
role of a mentor and to guide them to their way to success.
I congratulate the Editorial Board for this issue of CPJ Law Journal and my sincere
thanks to Advisory Board also for supporting and giving their valuable suggestions
and insights.
This Vol. XIII, Issue No. 2 of CPJ Law Journal is a clear reflection of our years of
sincere working for the Law students, Law Academicians and respected members
of the legal fraternity.

Sh. Subhash Chand Jain
Chairman
CPJ College of Higher Studies
& School of Law



MESSAGE FROM GENERAL SECRETARY’S DESK

In today’s competitive and globalized world, having a
professional and specialized education becomes an
imperative for future success. We, at the CPJ College of
Higher Studies and School of Law, are committed to
providing academic excellence in the fields of
Management, Commerce, IT and Law. The research skill
has been the most important part of legal field along
with other intern disciplinary subjects. Keeping this in
mind, we sought to create a platform which appreciates
and accepts each and every idea and thoughts which
are there in the form of treasure.
The initiative of the Chanderprabhu Jain College of Higher Studies & School of
Law in regularly publishing CPJ Law Journal containing insightful research papers
is an appreciable attempt by the Editorial Team in spreading legal awareness and
knowledge. Quality legal research and standard publications constitute one of the
important mandates of CPJ Law journal.
I am confident that readers will find the present issue of the Law Journal interesting
and thought provoking. My highest regards to the Editorial Board to have meticulously
worked and created this impeccable issue. We are also indebted to all our authors
whose contributions in the form of article, legal studies etc. have made CPJ Law
Journal listed with UGC CARE.

We hope that this Jan-2023, Volume XIII, Issue No. 2 of our prestigious Journal will
make a strongmark in the legal research fraternity.

Dr. Abhishek Jain
General Secretary
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR-IN-CHIEF

While welcoming you to the Jan-2023 (Vol. XIII, Issue No.
2) edition of CPJ Law Journal, it is, indeed, our honour to
share that CPJ Law Journal, a UGC Care Listed Journal, has
been recognized by the legal fraternity as a leading law
Journal. It is a Peer reviewed Journal that aims to create a
new and enhanced forum for exchange of ideas relating to
all aspects of Legal Studies and assures to keep you updated
with recent developments and reforms in the legal world in
the form of Articles, Research Papers, Case Studies etc. I
believe that learning is a never-ending process and one
continues to discover oneself in this journey. In this process
of learning, research studies have always been challenging
with positive outcomes witnessed as a result of meticulous
and persistent efforts. Researches in the field of Law have benefitted both the Industry
and the Academia and it has always been our continuous endeavor to publish such scholarly
Research Papers in this Bi-Annual National Journal of CPJ School of Law.
CPJ Law Journal is an open access Journal that aims at providing high-quality teaching
and research material to Academicians, Research Scholars, Students & Law Professionals.
This issue Includes papers from the Contemporary areas of Research in Public Debt,
Family Law, Legal Education, Artificial Intelligence, Bankruptcy Law, Euthanasia,
Transgender Rights, Healthcare, Land Rights, Juvenile Justice System, Honour Killing,
Custodial Violence, Capital Punishment, Data Privacy Law, Cyber Crime, Corporate
Governance & CSR.
We appreciate the tremendous response towards our “Call for Papers” and this compelled
us to publish our CPJ Law Journal Bi-Annually (in January & July) from the year 2022.
We once again welcome contributions in the form of unpublished original Articles, Case
Studies or Legal Research Reviews for publication. We are obliged to our widespread
readership for their continued support and encouragement in our endeavor to strengthen
every issue of CPJ Law Journal. The credit to this achievement also goes to all Authors,
Law Academicians, Editorial Board & Advisory Committee who have contributed to
make CPJ Law Journal a quality journal. We highly solicit to have your continuous
support and feedback for further growth of the Journal with quality learning for all the
readers.
With this note, welcome once again to CPJ Law Journal, Jan-2023 edition!!

Mr. Yugank Chaturvedi
Director General
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR

It is with pride and enthusiasm that I present Volume
XIII, Issue No. 2, (Jan-2023) of the CPJ Law Journal (CPJLJ).
It consists of words and complete analysis of the articles/
research papers covered. This issue of the Journal touches
upon a number of issues worthy to note in present
scenario. A highly evolved and complex justice system
makes enormous demands on the people who work in
it. Therefore, academicians, law students and legal
professionals need upto date information as well as
professional analysis on land mark judgments. CPJLJ
delivers this vital information to them.
It is pertinent to mention that CPJLJ is a blind two fold
Peer Reviewed Annual Journal. Accordingly, it brings to the readers only selected
articles/research papers of high standard and relevance. In a country governed by
the rule of law, it is important that awareness about the research is created among
those who are supposed to be concerned with these researches. Academicians can
play a very important role in the development of the higher research, and there is
need to encourage young minds to participate in development of research based on
the needs of the changing society and technical advances. This Journal provides an
excellent platform to all the Academicians and Research Scholars to contribute to
the development of sound research for the country.
I would like to express our gratitude to the Editorial Advisory Board and the Panel
of Referees for their constant guidance and support. Appreciation is due to our
valued contributors for their scholarly contributions to the Journal. Finally, and
perhaps most importantly, I wish to thank the entire Editorial team of the CPJ Law
Journal for the hard work, positive attitudes and dedication that make this Journal
excellent in so many ways.
I, therefore, hope that this issue of CPJLJ will prove to be of interest to all the
readers. We have tried to put together all the articles/research papers coherently.
We wish to encourage more contributions from academicians as well as research
scholars to ensure a continued success of the journal.

Prof. (Dr.) Amit Kr. Jain
Director, CA
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MESSAGE FROM CO-EDITOR

It is the supreme art of the teacher to awaken joy in creative
expression and knowledge- Albert Einstein
Dear Readers,
We are presenting to you Jan-2023, Vol. XIII, Issue No. 2 of
CPJ Law Journal. Our aim behind introducing this journal is
to create a new forum for exchange of ideas on all aspects of
legal studies and we assure to keep you updated with recent
developments in the legal world. Future scope of journal is
open to your suggestions. You are invited to contribute for
the Journal and your submissions should include original
research articles, criticism and commentaries on legal aspects.
The CPJ Law Journal is a UGC Care Listed journal which is
published Bi-annually. The journal publishes scholarly articles
and commentaries on various aspects of law contributed by jurists, practitioners, law professors
and students. The primary aim of this journal is to provide close insights into the various
contemporary and current issues of law to the readers. Contributing to this journal provides
an opportunity to authors to take an in-depth study in specific areas of the law and enhances
their skills in Legal Research Writings and Analysis.
Talking about this Journal, it is great to be part of such a great initiative which provides all
possible services to legal fraternity. Since it is not just confined to being a paper collection
activity, rather it aims at providing services for all round development of law students,
professionals and all others in this field. Also, being from law background, we feel that it is
our prime duty to contribute for development of the society and we have taken many initiatives
in this regard also by organizing various events of social relevance as well. Many exciting
years for the journal have passed. Some notable developments might have been recognized
by most of our readers but others probably have passed unnoticed to the majority. Therefore,
this CPJ Law Journal is not only a retrospective on the previous years but also a good
opportunity to summarize recent developments.
I hope you find this issue of Journal informative and interesting. The success of this enterprise
depends upon your response. We would appreciate your feedback. You are also requested
to submit your articles for the next issue July-2023 of CPJ Law Journal.

Dr. Shalini Tyagi
Dean
CPJ School of Law



Any democratic country with rule of Law as its core
value principle must guarantee Freedom of Speech and
Expression. It is considered the mother of all freedoms.
At times, the right to ask is more important than the
right of life. Unless we express, we cannot live. It is,
therefore, the social responsibility of any Educational
Institution to further the understanding of Democratic
Governance. It is in this context that a journal like CPJ
Law Journal adds importance and relevance.
The CPJLJ is being launched with the aim of remedying
the lack of authoritative academic writing devoted to
the critical analysis of Law and Legal Institutions. It is
intended to serve as a platform where Students, Academicians, Lawyers, Policymakers
and Scholars can contribute to the ongoing Legal, Political Disciplinary research in
the field. The Faculty of Law at CPJ aims at excelling in interdisciplinary research
in the field of Law and other disciplines like Sociology, Political Science, Public
Policy and Economics etc. As one of the first academic journals, it will have to look
at the inter-disciplinary aspects between Law, Development and Society, which are
three value-loaded terms in themselves.
I believe that it is the obligations of the academia to initiate discussion, analyze the
various issues that are being faced by India and the world at large and offer solution
for the same. The CPJLJ provides a forum for interdisciplinary legal studies and
offers intellectual space for ground–breaking critical research. It is not committed
to any particular theory, ideology or methodology and invites papers from a variety
of standpoints, ideologies, perspectives and methods. The journal aim to explore
and expand the boundaries of law and legal studies.
I wish the CPJLJ and the Editorial Board success in all their endeavours and hope
that they will keep up their academic work, which may provide some guidelines
for the betterment of Socio-legal scenario in India in particular, and across the world
in general.

Justice Rajesh Tandon
Former Judge
High Court of Uttarakhand
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MESSAGE FROM SH. R.S. GOSWAMI

Dear Readers,

CPJ Law Journal is in its 12 th year of continuous
publication with a diverse, professional, highly engaged
and expert global readership. This Law Journal is a
box filled with original research-based papers, articles
etc., which is an attempt to cover almost all the subjects
relating to legal field.
Getting published is something all Law professionals
strive to achieve, and it feels great to me that
Chanderprabhu Jain College of Higher Studies & School
of Law is providing that platform by bringing out the
12th Volume of the CPJ Law Journal with eagerness and
enthusiasm.
The CPJ Law Journal Team deserves very high appreciation for this endeavor. I
cherish my association with this journal since its inception and wish it all success
and endurance. Such a journal for the practitioners, Law professors and Law students
is the need of hour.

Adv. R.S. Goswami
Ex-Chairman
Bar Council of Delhi
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MESSAGE FROM SH. MURARI TIWARI

I feel extremely exhilarated to be a part of CPJ Law
Journal which aims to create all aspects of Legal Studies
and also gives a highly readable and valuable addition
to the recent developments and reforms in the legal
world. It also helps to provide a different outlook to
various legal issues that are prevalent in the
contemporary society and also to extract exact solutions
for the same. As Nelson Mandela said and I quote,
“Education is the most powerful weapon which you
can use to change the world.”
The journal is a great way to invite one’s thoughts for
a fruitful experience in Legal Research and Drafting and
especially for Academicians, Lawyers and the Law students as it has become a
demanding area for the highly complex legal system. The relation between the Bar
Council of India and Law Colleges/University of Delhi is exceptional and the Bar
Council of India also promotes Legal Research such as conducting Seminars,
Workshops, Conferences etc.
In my entire career as an Advocate, I have always affirmed with the idea that
Journals and Research Work have quintessential means for advocating Societal Issues
and thereby, changing the entire horizon of the Indian Legal system and for the
betterment of Legal Fraternity.
I honor CPJ School of Law for giving me an opportunity to be a part of the Law
Journal Advisory Board.

Adv. Murari Tiwari
Chairman
Bar Council of Delhi
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Sustainability of Public Debt in India

Dr. Rajendra Kumar Meena*

ABSTRACT

At present, many countries of the world are dependent on credit for conducting economic
activities in their economy. Credit strengthens the economy. Credit accelerates economic
activities. The need is felt to improve the country’s growth rate and expand infrastructure.
But if the credit is not used properly, then it can have the opposite effect. Takes loans from
such as IDA, IBRD, APB, IFAB, NDB, and USA Japan etc.

WHAT IS DEBT TRAP

Credit is considered to be an important instrument for conducting economic activities
in a country but timely repayment of loan is more important than it is important to
take loan otherwise the country may face the problem of debt trap. Which is a
matter of great concern for the country’s economy.
Being in a debt trap of a country is a situation in which a country has already taken
loans from other countries and international organizations and in spite of that,
more credit is needed to run the economy, this situation is called debt trap but it is
not the case. In order to do this, the country’s expenditure keeps on increasing and
it becomes more difficult to repay them, due to the debt trap of a country, that
country has to face many economic and political problems.

IS INDIA IN DEBT TRAP

In India, the liabilities of the central and state government are increasing every
year, the burden of debt on India is increasing day by day, it is a matter of great
concern for India because on one hand the revenue income of the government is

* Assistant Professor, Pacific School of Law, Pacific Academy of Higher Education & Research
University, Udaipur, E-mail: adv.rajendra1990@gmail.com, Mobile: 9024571276
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less, the same amount of outstanding debts. Payment has to be made with interest.
At present, the period to pay the principal of many loans to India is near, but at
present, the government does not have enough money that without any additional
loans, the previous loans cannot be paid as well. Along with this, the interest payment
of other previous loans also has to be done on time. In this society it is not possible
for India to reduce its liabilities, due to this India is feeling the need to take additional
loans so that the earlier loans and interest are paid on time. In this way a debt trap
is being created in India.

India’s External Debt Indicate (US $)

 Year External debt (US $ Billion) External Debt ratio to G.D.P. (%) 

1991 83.8 28.3 

1996 93.7 26.6 

2001 101.3 22.4 

2006 139.1 17.1 

2007 172.4 17.7 

2008 224.4 18.3 

2009 224.5 20.7 

2010 260.9 18.5 

2011 317.9 18.6 

2012 360.8 21.1 

2013 409.4 22.4 

2014 446.2 23.9 

2015 474.7 23.8 

2016 484.8 23.4 

2017 471.0 19.8 

2018 529.3 20.1 

2019 543.1 19.9 

2020 558.4 20.6 

2021 (Dec.) 614.9 20.3 
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According to the above table, after the implementation of liberalization, privatization,
and globalization in the year 1991, there has been a rapid increase in external debt
in India. The ratio of the same external debt to the gross domestic production is
seeing a stability of about 20 percent. Debt has increased Between 2011 and 2015,
India’s external debt has increased by about $ 156.2 billion, between 2016 and 2021,
there has been an increase of about $ 130.1 billion. From the analysis of the above
table, it is known that India’s external debt There is a steady increase in debt, while
there is an average increase in the gross domestic production and external debt
ratios.

Internal debt as percent of G.D.P
Financial Year Internal debt percent of G.D.P (%) 

2009 35.9 
2010 35.9 
2011 34.3 
2012 37 
2013 37.9 
2014 38 
2015 38 
2016 38.5 
2017 37.3 
2018 37.5 
2019 37.5 
2020 39.4 
2021 48.5 
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In India, the ratio of internal debt to GDP in the year 2009 was 35.9 percent, which
increased to 37.9 in 2013 and 38.5 in 2016, although the ratio of growth of internal
debt to gross domestic production is very low, 37.5 percent of GDP in the year 2018
and 2019. the ratio of production has been It increased by 39.4 in the year 2020 and
9.1 in 2021 to reach 48.5 percent.

India National Debt in Relation to Gross Domestic Product.
Financial Year National Debt % of GDP 

2016 68.94 
2017 69.68 
2018 70.44 
2019 74.09 
2020 89.64 
2021 89.60 

In India, the national debt has been increasing significantly since the last years, in
the year 2016 the ratio of total national debt to total GDP was 68.94 percent, which
increased by the year 2021, registering a huge growth of 20.66 percent / in the year
2020 and 2021 The main reason for the increase in the Gross National Debt was due
to the economy coming out of the slowdown due to the lockdown of Kovid 19 and
strengthening the supply chain in the economy.



5CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

External debt raised from major multilateral institutions
(figures in Rs. Crore)

 Name of Institutions 2016-2017 2017-2018 2018-2019 2019-2020 2020-2021 

International Development Association (IDA) 9,898 8,687 6,655 8,039 12,216 

International Bank of Reconstruction and Development 6,385 6,852 8,342 16,095 27,570 

Asian Development (ADB) 9,201 10,320 10,430 12,594 24,109 

International Fund for Agriculture (IFAD) 196 277 282 447 228 

New Development Bank (NDB) 0 137 981 2192 18,194 

Other 20 374 1221 849 10386 

Total 25,700 26,647 27,911 40,216 92,703 

 Loans are taken by India from many international institutions and foreign countries
like IDA, IBRD, ADB, IFAD, NDB etc.
In the financial year 2016-17, India had taken a loan of Rs 9898 crore from IDA,
which increased to 12216 in the year 2020-21. 27570 crores increased by almost 4.5
times India’s total external debt was Rs 25,700 crore in the year 2016-17, which
increased by 4 times to about Rs 92703 crore in the year 2020-21.

REASONS WHY INDIA IS IN DEBT TRAP

There are many reasons for India being in the debt trap, first of all, the total government
expenditure of India is more than the total gross domestic income of India, because
of this, India needs credit. Due to this, the government expenditure is increasing
due to the basic need of the government, India is an underdeveloped country,
infrastructure development has not been done in India, due to this, a large part of
the government’s revenue is spent on electricity, water, education, health etc. On
the other hand, due to increasing urbanization in India, various demands have
increased, which has increased government expenditure.
In the period 2020 and 2021, Corona had affected the country’s economy very badly,
during this period the revenue expenditure of the Government of India has increased
so that the supply chain in the country is not affected.
Due to the ongoing Russia-Ukraine war, the prices of food grains, edible oil, crude
petroleum oil etc. have increased, due to which the total expenditure of India has
increased.

WAYS TO GET INDIA OUT OF THE DEBT TRAP

About one-third of India’s total revenue goes into the payment of interest. At present,
interest on government bonds has to be paid at the rate of about 8.5 percent, if the
government reduces the borrowing and raises the interest rate to about 5.85 percent,
then the government A huge amount of money can be saved from wastage.Apart
from this, the Indian government should find its new source of income so that the
income can increase and the dependence on debt can be reduced.
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CONCLUSION

Dependence on internal and external debt is increasing in India, this increasing
dependence in India can prove to be very worrying in future Sri Lanka has become
financially poor because of Sri Lanka’s credit level has declined globally and the
inflation rate is skyrocketing India should discuss India’s fiscal policies keeping an
eye on the situation of its neighboring country and their fiscal policies, otherwise
India’s position may also be in danger.
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NATO Agreement a Worthwhile Deal vis-a-vis Ukraine Crisis

Dr. Rajlakshmi P Wagh,* Rachana Joshi**
& Dr. Rajendra A Mohite***

ABSTRACT

There are many queries that always arise as to the need for being a signatory to the NATO
agreement. It queers other nations to analyze whether the NATO agreement is advantageous
to the security of the countries or does it give rise to insecurity among other nations who are
not signatories to the NATO agreement. Is there any need for any nation to receive security
from any other nation as such would involve a retrospective favour? In reality do these
members really provide security or do they furnish arms and ammunition for furtherance of
war and destruction. Is NATO agreement instigation for supply of arms for facilitating war?
The current crisis of Ukraine has devastated the nation in totality. What took years for the
development of Ukraine was ruined within days/months, making people homeless and children
on the streets. The lifelong savings was destroyed within minutes. The question always
arises as to the contractual dependence on other nations for security during external aggression.
This paper discusses the NATO agreement and the reasons for different countries being a
member of NATO. This article concludes whether being a signatory to the NATO agreement
has helped the member country in any way keeping the current Ukraine crisis at forefront. 
Keywords: North Atlantic Treaty, War, Crises, Defense.

1. INTRODUCTION

There was a long listing of grievances given by the Russian president Mr. Vladimir
Putin the day before the aggression on Ukraine. He called the land of Ukraine a
colony of the United States. Ukraine being a member of the North Atlantic Treaty
Organization (NATO) agreement raised concerns for the Russians. It is a known
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fact that the United States of America and Russia are two powerful nuclear giants;
thereby the fear of one super seeding is always a concern, so states like Ukraine
and Belarus are used as an “anti-Russia product”. Putin dates back to the deep
rooted history, unity that lay between the Soviet Nations and the oneness that they
followed. The long dated unity among the Eastern Slavs i.e. Russia, Ukraine and
Belarus having a common political eternity. The independent Ukraine and the
prosperity existing in the nation deepened Putin’s attack on Ukraine. From the 19th
century Ukraine has had its literature and language identity bringing it on the
global map.

Scope of Study

The research revolves around the development of NATO, East and West Bloc, reasons
for the member countries being signatories to the NATO agreement and Ukraine
crisis for opting to be a member of the NATO agreement. The article further focuses
on the role of the member nations in supply of arms, ammunition and funds to war
hit countries and the various defense policies incorporated by NATO and the
significance of Article 10 of NATO, with reference to the current Ukraine crisis. 

2. SIGNIFICANCE

The study is an eye opener at the global perspective to read between the lines for
being a part of the NATO agreement vis a vis Ukraine war. The international
community will get an insight into the policies of the NATO agreement which
binds them for a global crisis. This research is a guideline for future global defence
agreements.

3. OBJECTIVES

a. To evaluate the conditions under which NATO was formed.
b. To examine the objectives of member nations being a signatory of NATO agreement.
c. To analyse the NATO Agreement with respect to Ukraine.

4. LITERATURE REVIEW

a.  The author in his book only talks about the internal conflicts of NATO, its
strengths, weaknesses and its scope of improvement. Analysis of NATO as
an organisation from member’s perspective has been made by the author.1

b. The author in his book has prescribed NATO’s policy of deploying nuclear
weapons in Europe in order to deter the Soviet Union.2

c.  The author here has analysed NATO’s policy of expansionism further providing
solution for the crisis arising out of such expansionist policy of NATO.3

1 Palmer & Perkins, International Relations 417, 668 (3rd ed. 2007)
2 John Baylis et al., The Globalization Of World Politics 53 (2nd ed. 2017)
3 John J. Mearsheimer, Why the Ukraine Crisis is the West’s Fault, 93 FA 77, 77-87 (2014)
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Knowledge Gap

a.   The strength and weakness of NATO agreement are evaluated yet there exists
a gap as to the analysis of the political interest of member countries which
influences the operation of NATO, threatening international peace and security.
The book fails to throw light on how NATO’s policies create an influence on
member states, thereby pushing the world towards World War III.

b.  The author has brought out the tension created between East Bloc and West
Bloc by the United State’s action of deploying nuclear weapons. Further, it
lacks the reasons for forming NATO.

c.  The author here has failed to analyse in detail how NATO came into being
and what other policies were incorporated by it apart from expansionism in
order to curb the Soviet influence.

In the present article the researcher has analysed the situation leading to the formation
of NATO along with all its policies thereby revealing the real aims and objectives
of the organisation and the reasons for countries being a member of NATO. Further
an analysis is being done whether by being a member of NATO is worthwhile a
deal post Ukraine crisis.  

5. EVOLVING EPISODES LEADING TO NATO

In the current scenario of the Russia Ukraine war and each side blaming the other
for the situation therein, it becomes imperative to find out what caused such aggression
to take place. From the Russian perspective NATO is to be blamed for instigating
the war. Russia has objected to NATO’s policy of admitting new east European
States, which according to Russia is a security threat. On the contrary, the west is
blaming Russia for its desire to relive the era of the Soviet period. The Russian
objection to NATO’s policy brings us to first analyse the conducive switch leading
to formation of NATO. It is imperative to understand the reason for establishing
NATO and analyse its defence policies, since Ukraine is desperately seeking to be a
part of the same.
The allied nations viz., the USA, UK and the Soviet Union viewed the expansionist
attitude of the Axis powers viz Germany, Italy and Japan as a security threat. The
Allied nations overpowered the Axis nations in World War II. The Big three although
were acting in one accord in the matter had differing political interests to satisfy.
The result of such clashing interest was the division of Europe into East and West
blocs. The Soviet Union controlled Eastern bloc. The feeble economic condition of
Western Europe after World War II made it change its economic and security policy.
They viewed communism as a threat to freedom and growth. It sought alliance of
an economically strong country which would provide aid and security to Europe
from the Russian expansion. It perceived the US as one of the strongest countries
which could provide security to Europe, since the United State’s economy grew
post World War II. Europe took advantage of this fact and sought the United State’s
help in securing Europe financially and in the defence sector. On the other hand,
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the US wanted to put an end to the Soviet Union’s imperialism. This power play
between the superpowers further widened the gap between Eastern and Western
Europe. This drifted into the forming of the Western Europe in alliance with the
United States and Eastern Europe in alliance with the Soviet Union.
Three major conferences were held during World War II to discuss the strategies to
be adopted by the Big Three against the Axis powers. The first of which was the
Tehran conference held in 1943, second was the Yalta conference held in 1945 and
the last one called the Potsdam conference was held in 1945. The Tehran conference
focused on war time strategies to be adopted for breaking down German forces
whereas the Potsdam conference emphasized on settling German issues, such as
demilitarization, destruction of National Socialist Party, reconstruction German political
life etc. along with certain other issues The big three nations in the Yalta Conference
came to certain conclusions concerning liberated Europe. This makes the Yalta
conference significant, since control over Germany by the big three and liberation
of Europe by establishing democracy was discussed in this conference.
Yalta Conference and its consequences: Yalta Conference is significant of the three
big conferences, considering Europe’s fate. This conference was held in February
1945 between the United States, the United Kingdom and the Soviet Union in order
to mould the future of Europe and reorganize Germany. The United States and the
United Kingdom agreed to include White Russia and Ukraine, as a Soviet Unit in
the United Nations Organization. The Yugoslavian issue was also decided in this
conference.
Stalin in some letters exchanged between him and Roosevelt has expressed his
insecurity over recognizing Poland government in exile in London. The soviet was
of the view that the said government in exile was anti-Soviet and they didn’t want
their neighbour to be anti-Soviet as this would jeopardize their security. The Soviet
Union for this reason wanted to have influential power over Poland. It is evident
from those letters that the Soviet Union had military control over Hungary, Romania
and Poland in course of its war with Germany. Stalin was successful in forming a
communist government in Poland which was controlled by the Soviet Union. The
United Kingdom however, was not happy with the Soviet Union’s move of introducing
communism in Poland, as they wanted Poland to be democratic. The Soviet Union
was also interested in controlling Yugoslavia. Prime Minister Churchill in a letter
addressed to Stalin is seen assuring him about their non involvement in Yugoslavian
Government. This clearly exhibits the Soviet Union’s interest in Yugoslavia. However,
the Yugoslavian President Tito had other plans for the country. Stalin viewed
nationalist attitude of Yugoslavia as a threat to communism. The Soviet Union feared
losing Yugoslavia due to its nationalist leader Tito. As such the Soviet tried to
bring Yugoslavia into their camp. This is evident from the correspondence of Molotov
and Stalin to Tito and Kardelj between March and May 1948 which was planned to
be published and later on was discovered due to dissolution of the USSR. Yugoslavia
later on remained independent of East and West Europe.
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One of the objectives of the conference was liberation of Europe. Each country had
its own design for shaping Europe and Germany’s future. America wished for the
USSR’s support in war against Japan. For this support in exchange it agreed to the
demands of the Soviet Union. The UK, fearing Soviet occupation, demanded free
elections in a democratic manner in Eastern and Central Europe. The Soviet occupation
of Hungary, Romania, Czechoslovakia, Poland, Yugoslavia, Bulgaria, Albania, East
Germany etc, brought fear to the United Kingdom. On the other hand, Russia claimed
control over Eastern and Central Europe which was part of its National Security
policy. 
The Big three’s intention of satisfying their agendas resulted in the division of
Europe into East and West bloc. As desired by the Soviet Union it had control over
Eastern bloc and promised free elections in Poland, leaving Western Europe at the
mercy of the US. 

Parts of the Soviet Union 

Eastern Bloc Western Bloc 

1. East Germany 
2. Czechoslovakia 
3. Hungary 
4. Romania 
5. Bulgaria 
6. Albania 
7. Poland 
8. Estonia 
9. Lithuania 
10. Latvia 
11. Modavia 
12. Ukraine 
13. Belarus/White 

Russia 
14. Yugoslavia 

1. West Germany 
2. France 
3. Belgium 
4. Greece 
5. Italy 
6. Luxembourg 
7. Netherlands 
8. Portugal 
9. Spain 
10. United Kingdom 

 
The Union of Soviet Socialist Republics (USSR) mainly consisted of  Armenia,
Azerbaijan, Belarus, Estonia, Georgia, Kazakhstan, Kyrgyzstan, Latvia, Lithuania,
Moldova, Russia, Tajikistan, Turkmenistan, Ukraine, and Uzbekistan. There were a
number of countries who were politically, economically and militarily dependent
on Russia. They were known as the Client States. 
These client states were Bulgaria, Romania, Hungary, Poland, Eastern Germany,
Czechoslovakia, Albania. They were dependent on the USSR for military backing.
Later on many of these countries broke their ties with the Soviet Union in 1960, The
Soviet attacked Yugoslavia in 1944 but Yugoslavia could break through the clutches
of the Soviet Union in 1948, Mongolia broke off ties with the Soviet Union in 1992.
Albania - Albania entered the Soviet sphere in 1948 after the Soviet-Yugoslav
breakdown. It cut ties with the Soviet Union in 1968 when it withdrew from the
Warsaw Pact. (supported China in Sino-Soviet split)
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Romania - Romania, a nation first occupied by Germany was later invaded by
Russia in 1944 during the 2nd World War. Since then Romania proved to be the
loyal ally of Russia. However, Romania’s desire for an independent foreign policy
cracked the relationship between the two countries and further widened the gap
after 1964. It finally gained independence from the Soviet Union after the Romanian
leader Nicolae Ceausescu was overthrown.4

Mongolia - Russia helped Mongolia at the request of Mongolian People’s Party in
1921 and thereafter controlled Mongolia until 1991 when Russia left Mongolia. (decline
of communism. emergence of Mongolian Democratic Association)
Bulgaria - The Soviet Union annexed Bulgaria in 1944.5 It broke free from client
state relationship in 1989 after a change in its political structure.
Czechoslovakia - The Soviet Union annexed Czechoslovakia in 1949. The Soviet
Union withdrew troops from Czechoslovakia following revolution and change in
its political structure.
Hungary - Russia annexed Hungar in 1945 and had to lose it in 1989 due to Hungary’s
transformation into a democratic State.
East Germany - German Democratic Republic (East Germany) came into existence
on October 7, 1949. It came into being as a Socialist Republic.6 Its fallout from the
Soviet Union in 1989 was a result of various economic, social and political factors.
The Soviet Union lost a major part of its territory after signing the Treaty of Brest-
Litovsk in 1918, namely Baltic States, Finland, Ukraine, Belarus etc. This was right
before the end of World War I. However, both Belarus and Ukraine were acquired
in 1919. The Baltic States were annexed in 1940.7 The Soviet Union gained influential
power over Poland through the Yalta Conference in 1945 and Romania in 1944. The
Soviet Union wished to have control over Eastern Europe likewise it tried to achieve
its goal in the Yalta Conference. Russian president Stalin expressed his views on
Poland by saying that Poland was an issue of both honour and security. It was also
decided in this conference that Germany will be divided into four sectors to be
controlled by the United States, United Kingdom, France and the Soviet Union. As
such it was decided in this conference that the Soviet Union would have influential
power over Poland, Hungary, Czechoslovakia, Romania, Bulgaria, Albania and East
Germany.8 However, it was also decided that the Soviet Union would hold free

4 Vasile S. Cucu, Romania, Britannica (July 3, 2022, 12:18 pm), https://www.britannica.com/
place/Romania/Drainage.

5 Yoan Kolev, 1944: The year that changed the course of Bulgarian history, BNR Radio Bulgaria
(July 5, 2022,1:43pm), https://bnr.bg/en/post/100446449/1944-the-year-that-changed-the-
course-of-bulgarian-history.

6 New World Encyclopedia Contributors, East Germany, New World Encyclopedia,(June 29,
2022, 10:59 AM), https://www.newworldencyclopedia.org/entry/East_Germany.

7 Timeline: Soviet Occupation of the Baltic States, Communist Crimes (June 30, 2022, 3:25pm),
https://communistcrimes.org/en/timeline-soviet-occupation-baltic-states.

8 The Yalta Conference 1945, Office of the Historian (July 1, 2022, 4:00 pm), https://
history.state.gov/milestones/1937-1945/yalta-conf.
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elections in these nations. The soviet had no intentions of implementing the decision.
In order to accomplish its aim, it metamorphosed these States into Communist countries
ignoring its promise of holding free elections. The only Choice left with the United
States and United Kingdom was to accept the Soviet actions, since they needed
Soviet aid against their war with Japan. This is how Poland, Hungary, Czechoslovakia,
Romania, Bulgaria, Albania and East Germany became client states of the Soviet
Union.
It is now clear that the United States and the United Kingdom desired having
control over Europe. On the other hand the Soviet Union wished to acquire its lost
territory. The United States’ intention of defeating the Japanese brought it to terms
with the Soviet Union. This is so as the US agreed to the Soviet Union having
control over Eastern Europe on one condition of holding free elections there. Through
this the US can have a chance of securing its influence on the whole of Europe later
by making them client nations. However, the Soviet had other plans of establishing
communism in these nations, thereby aiding in the influence in Eastern Europe. In
spite of the United State’s desire, it reluctantly had to make an alliance with the
Soviet Union for defeating Germany and Japan. The imperialist attitude of the Soviet
Union during the 20th century created tension among European Countries. 

6. EMERGENCE OF NATO

After the end of the 2nd World War Europe was divided into East and West bloc
with the former under Soviet control. The Soviet Union was promised influence
over Eastern bloc on one condition of conducting free elections in all states having
the Soviet influence. However, Russia ignored its promise made in the Yalta Conference
and effectuated communism in Eastern bloc. Winston Churchil  displayed his discontent
over the Soviet imposition of communism in Eastern Europe through his speech in
1946. Churchil’s unease is evident from his speech where he stated that “From Stettin
in the Baltic to Trieste in the Adriatic, an iron curtain has descended across the Continent…..The
Communist parties, which were very small in all these Eastern States of Europe, have been
raised to pre-eminence and power far beyond their numbers and are seeking everywhere to
obtain totalitarian control. Police governments are prevailing in nearly every case, and so
far, except in Czechoslovakia, there is no true democracy.”9 Winston Churchil wanted
democracy to prevail in whole European Continent instead of communism, as such
raised concerns over the situation prevailing in Eastern Europe.
Stalin in his September 2, 1945 speech had stated that, “Now we can say that the
conditions necessary for the peace of the world have already been won ... The long-
awaited peace for the nations of the whole world has come.”10 However, Stalin in
his February 9, 1946 speech took 180 degree change and said, “The war arose in
reality as the inevitable result of the development of the world’s economic and

9 International Curchil Society, Winston Churchil,  https://winstonchurchill.org/resources/
speeches/1946-1963-elder-statesman/the-sinews-of-peace/ (25th July 2022, 12:09 PM)

10 Marxists, Joseph Hansen, https://www.marxists.org/archive/hansen/1946/03/stalin.html
(29th July 2022, 12:55 PM)
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political forces on the basis of monopoly capitalism. As a result of these factors, the
capitalist world is rent into two hostile camps and war follows.”11 It is evident from
Stalin’s speech how the Soviet Union blamed West for the second world war and
how further conflict was the result of west’s capitalism. These opposing statements
show the deteriorating situations between the Soviet and western nations. On one
hand the U.K. expressed its distress over the Soviet occupation and defining boundaries
by communism; and on the other hand, Stalin blamed the west for past and future
conflict. This showcases the power struggle between the Soviet and Western nations
each engaging in activities fortifying their bloc.
Western European Nations embattled by forming a treaty seeking military and defence
cooperation known as Western Union in 1948, which later on became the Western
European Union in 1954. Western nations knew they needed something more secure
than the Western Union, as such sought America’s aid in the economic and defence
sector. The United States on the other hand were fearful of Western Europe
approaching the Soviet Union, as such the US decided to help Western European
nations in building their economy and providing security in the defence sector
against the Soviet Union. As a result the US Congress passed the Economic Co-
operation Act in March 1948 popularly known as Marshall Plan.12 This plan provided
economic aid to Western European nations. This aid however, was only applicable
to Western European nations and not to Eastern bloc under Soviet control. This
plan was part of US foreign policy.
This economic co-operation was however not enough for Western European nations
to secure its frontiers. This tension resulted in the formation of a security alliance
among Western European nations called the Brussels Treaty in 1948. This treaty
was signed by the United Kingdom, Belgium, France, Luxembourg, the Netherlands,
and Northern Ireland. However, these nations knew they were insufficient in defending
their border in case of an attack by the USSR. They were aware of the fact that
Western solidarity and the United State’s involvement was necessary in effectively
defending their frontier.13 This led to the establishment of the NATO agreement.
An agreement wherein all the member states will be protected from external aggression
as every country fears occupation. 
NATO and Past Global crisis: This realisation of Western European Nation led to
the signing of North Atlantic Treaty in 1949. All of the origin of the NATO agreement
revolves around the USSR. NATO is a defence network, operating against the Soviet
Union and its policies. Primary aim of the NATO agreement was to secure Western
Europe from the aggressive Soviet Union, as such its activities revolved around

11 Ibid, 10.
12 Marshal Plan 1948, Office of the Historian, available at https://history.state.gov/milestones/

1945-1952/marshall-plan (13th August 2022, 1:54 PM)
13 North Atlantic Treaty Organisation (NATO), CVCE.eu by UNI.LU, available at https://

www.cvce.eu/en/education/unit-content/-/unit/803b2430-7d1c-4e7b-9101-47415702fc8e/
a07b1619-c763-4565-8fbe-180829cf27be (13th August 2022, 3:22 PM)



15CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

limiting the Soviet to its frontiers and creating deterrence. The US in order to secure
Western European frontier started deterring the Soviet Union with nuclear weapons
and accordingly equipped western Europe with nuclear weapons in 1953 through
NATO.14 The United Kingdom and America, as seen earlier, were also concerned
about the Soviet influence over Eastern Europe and as such wanted democracy to
prevail in these nations. By handing over the power to people as they thought
might reduce the amount of control over the region. 
NATO played a key role in kindling the cold war and global crisis from 1950 to
1992. According to Article 10 of the NATO agreement, parties to the agreement by
unanimous agreement, invited any other European nation to contribute to the security
of the North Atlantic area and to accede to this treaty. This provision enables member
States to draw non-member Europan States (mostly Eastern European nations) to
the organisation. This action again instigated the crisis since one of the conditions
for getting admitted into NATO was making military contributions to NATO
operations.
This NATO policy of bringing new East European nations into the organisation and
making these nations contribute in the defence and security sector and support
NATO’s military operations, is practised even today which then led to isolation
and thereafter to breaking down of the Soviet Union and now is cornering Russia.
The strategy of building nuclear base on its member territory, including newly
acquired members further threatened Russia’s security.

To analyse the NATO Agreement with respect to Ukraine

On 12th June 2020, Ukraine joined the NATO Agreement, i.e. became a member of 
the alliance wherein a collective defence force will be provided to each member
state in times of war clouds on the nation. The unity among the allies from non
member aggression or war being the fundamental principle of the agreement. The
execution of this principle was seen during the 9/11 attack on the twin tower in the
US.
The question which arises is whether such principals build trust and prevent conflict
among nations, or does it give rise to more conflicts? Whether there are other motives
by the United States of America to become a superpower? There is a need to analyse
the NATO agreement with respect to the status of each of the member states. Therefore
we need to understand the number of member states under the agreement.
At present NATO has a 30 member list. The following chart depicts the members of
NATO and further the researcher has drawn their current status.

14 NATO’s nuclear deterrence policy and forces, North Atlantic Treaty Organization, available at
https://www.nato.int/cps/en/natohq/topics_50068.htm (16th August 2022, 2:32 PM)
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Sr.No# Nations Status  

1  Belgium Belgium was the first to become a member of the NATO agreement. This is the 
extension of its foreign policy. The reason was that Belgium wanted to bring 
about economic stability in the country and broaden the defence. Thereby with 
the US negotiations the country became a signatory as it had interests in the 
American policies. It is the founding member of the agreement. The country was 
assured of defence by the agreement. 

2 Canada The agreement with NATO provides security and international peace to Canada. 
It provides armed forces to NATO.[15]The armed forces were deployed in 
Afghanistan and later removed. 

3 Denmark It was pushed to be a  NATO member in the year 1949. 

4 Iceland Does not have an army and will not have one. It has a coastal guard troop, police 
force but not a defence force. So it relies on the United States for military backup. 
Therefore a bilateral agreement for defence forces with the US. In the year 2006 
the military forces were withdrawn yet periodic airstrikes were conducted by the 
allies of NATO. 

5  Italy In order to maintain peace and prosperity, Italy has become a member of 
NATO.All kinds of defence aid is provided to Italy from NATO. 

6 Luxembourg The country has a good army which has contributed towards the various 
activities and exercises under NATO. This country has contributed towards the 
development of the NATO alliance. The country’s army actively participated in 
the humanitarian relief mission like setting up refugee camps for Kurds and 
providing emergency supplies to Albania. 

7 The Netherlands This country is regarded as NATO’s most trusted ally. It holds a major chunk in 
contributing towards NATO’s military.[16] Earlier the country was devastated by 
the war and it took them years to rebuild their economy. Post war in order to 
promote the development of international order these steps of joining NATO was 
a necessity. 

8 Norway The country has an extensive coast line therefore their first priority is to protect 
the coastline from sea intruders. Yet by being a member of NATO they refrained 
from their sea ports being used as bases for NATO military, thereby providing 
solace to the Soviet Union. 

15 https://www.international.gc.ca/world-monde/international_relations-relations_
internationales/nato-otan/index.aspx?lang=eng

16 North Atlantic Treaty Organisation, Also available on: https://www.nato.int/cps/en/natohq/
declassified_162354.htm#:~:text=Throughout%20the%20Cold%20War%2C%20the,as
%20it%20still%20does%20today.
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9 Portugal Portugal became a member of NATO in 1949. There were a lot of social, political 
and economic changes going on at the global level. The country has a strong sea 
base. It has a strategic hold over the Western Atlantic countries. Most of the 
children are taught navigation at the very grass root level. History dates back to 
Portugal as a powerful Nation with an efficient sea base. A number of Portuguese 
sailors have conquered the world including the western part of India. NATO 
plays a crucial role in providing Air Defence to Portugal. Since in history it is 
seen that NATO plays a crucial role in providing jets to Portugal.The entire 
Atlantic is protected by Portugal sea and air defence. Britain and Portugal share a 
long treaty between them. Due to which NATO gets security between the 
triangle created in the Baltic sea. Through this NATO agreement there is a sense 
of unity created among the NATO members. There existed a number of trade 
agreements between Great Britain and Portugal and in order to prevent Portugal 
being pulled into the human catastrophe of the second world war, Portugal 
signed an alliance with not only Great Britain but also with the United States of 
America. This led them to being a part of the North Atlantic alliance.[17]According 
to Portugal NATO is a defensive alliance. Portugal has given 250 million euros 
aid to the Ukraine crisis. Further technical assistance will also be provided to 
Ukraine. Portugal has aided Ukraine with military equipment.[18] 

10 The United Kingdom Government of the UK is a part of NATO and the basic aim is to promote its own 
interests. They perform an influential role in the NATO agreement.The UK 
government has taken this opportunity of being a part of NATO as an 
opportunity to protect each other. They see it as an opportunity for a united 
defence. 

11 The United States The USA is the founder member of NATO. The basic aim of NATO is to isolate 
Russia and become a superpower. The aim was to provide a group defence to the 
member nations singling out Russia. 

12 Greece Greece's basic aim of being a member of NATO is to provide defence to member 
nations. 

13 Turkey Turkey became a member of NATO especially after the second world war. 
Turkey is quite against Finland and Sweden joining NATO agreement. 

14 Germany The reason for Germany to be a part of NATO was to remove the interference of 
the United Kingdom, France and the United States in their country. 

15 Spain Spain experienced a lot of internal opposition against being a member of NATO. 
Still its government decided  to become a part of the alliance.[19] The geographical 
indications of Spain is strategic connecting the Mediterranean and the Atlantic. 
Therefore it got itself a natural membership. 

16 The Czech Republic Joined the membership with Poland and Hungary.Today it has a strong military. 

17 Hungary The main reason for Hungary to join NATO was to strengthen their military 
force. The Hungarian government is the lone objector blocking the establishment 
of a Centre for Democratic Resilience within NATO.[20] 

17 https://www.nato.int/cps/fr/natohq/declassified_162352.htm
18 https://www.portugal.gov.pt/en/gc23/communication/news-item?i=portugal-grants-250-

million-euros-in-financial-assistance-to-ukraine
19 https://www.exteriores.gob.es/en/PoliticaExterior/Paginas/EspanaOTAN.aspx
20 https://www.politico.com/newsletters/national-security-daily/2022/06/28/hungary-is-being-

another-nato-budapest-00042773
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18 Poland Poland has taken part in the different missions of NATO.[21]Many countries have 
led to becoming a member of NATO thereby Poland has become a part of NATO. 
By being a member of NATO it shows a  permanent strengthening of defence 
capabilities. 

19 Bulgaria, Estonia, Latvia, 
Lithuania, Romania, 
Slovakia, Slovenia 

All these countries were invited to join NATO in the year 2004, which was 
observed as the flag-raising ceremony in this same year. 

20 Albania & Crotia  In the year 2008 Albania decided to extend its alliance thereby being a member 
of NATO. It is a strong ally of the United Kingdom and the European Union. 
Therefore Albania and Croatia signed the Accession Protocol. Albania has all the 
defence support to be provided to the members of NATO. By being a part of the 
NATO agreement Albania sent its troops to Afghanistan.  

21 Montenegro  In 2007 Montenegro was incorporated as a member of the NATO agreement. 
They allowed the troops of the member country to move freely in the nation. The 
country went through a lot of hardship and got its independence in the 2000. 
Therefore joining NATO was their topmost priority. They incorporated the win-
win relationship of NATO. Post NATO they adopted modern security measures 
for their country. 

22 North Macedonia North Macedonia had been a NATO partner country since 1995 and, after a 
mutually acceptable solution to the issue of its name was reached with Greece, 
it became a NATO member in March 2020. The country has been recognised as 
the Republic of North Macedonia since 15 February 2019 

From the above data the following is observed - 
1. Most of the member nations are a part of NATO in order to receive military

aid and further to provide a base for military support
2. The basic aim of some of the member nations is to provide arms and

ammunition to aid war.
3. Some of the member states have strategic geographical positions on the world

map to aid NATO to deploy defence equipment like ships and military aircrafts. 
4. Further some of the member nations want to strengthen their military power.

There are some countries which are not a part of NATO 

France In the early years of 1966 the president of France decided to withdraw from NATO, this was to have independence over 
its forces and not be dictated by other countries i.e. US. France politically remains in NATO.[22]Post Ukraine war Belgium 
has provided humanitarian assistance to Iraq, Ukraine and Afghanistan. But France has opted out of NATO in order to 
maintain the monopoly over their defence and not to share their defence with any other nation.  

India  India has a non-aligned perspective and its idealogies do not sync with the power bloc. It is restrictive and bears a neutral 
status in war. India does not instigate nor professes any war like destruction. Neither India’s stand is for nor against any 
power bloc nation.  

Cuba Cuba too bears a non-aligned stand when it comes to power blocs. They have established a lot of social and economic 
reforms.  

 
21 https://warsawinstitute.org/accession-poland-czech-republic-hungary-nato/
22 https://www.nato.int/cps/en/natohq/declassified_162358.htm
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The highlight of Russia - Ukraine war

As Ukraine decided to join the western defence alliance, which put Russia in a very
precarious position as sooner or later Ukraine will take the help of these NATO
members to destroy Russia. Therefore in order to refrain Ukraine from doing so
Russia waged a war against Ukraine. Putin’s basic aim was to demilitarise Ukraine.
This was a big military operation of the United Kingdom against Russia since 1945.
Currently Russia is in referendums with Russia occupying Ukraine to join Russia.
Fighting still continues. The members of NATO has provided humanitarian and
non-lethal aid to Ukraine. These do help to incapacitate target personnel thereby
minimising fatalities. This shows that NATO has provided aid in the form of weapons.
There are no troops of NATO being deployed in Ukraine as they fear an all out war
with Russia. This also shows that the United States wants to restrict the power of
Russia in the European nations. 

CONCLUSION

The authors have bridged the knowledge gap by analysing the political interest of
the member countries being influenced by the NATO agreement. The agreement
does create a threat in the minds of other nations who are not like minded with its
objectives. The development of the east bloc and the west bloc has resulted in the
deployment of nuclear weapons. This development was to put a stop to the
overpowering Soviet Union. The basic formation of NATO was to restrict the growing
power of the Soviet Union. This was also a concern for the United Kingdom. Therefore
the significance of Article 10, to provide military aid to all its members. 
A series of events leading to individual’s interest has led to the formation of NATO.
There exists an element of super powerism for the war of Ukraine. Yet there are a
number of countries which adhere to the non-aligned stand.
The instigation from the member of NATO has resulted in the Ukraine war. As
neighbouring countries one must have a duty to safeguard the interest of the
neighbouring countries, here being Russia. Ukraine was under a belief to receive
military aid from the NATO members, USA in particular, instead financial aid was
provided which proved meaningless especially when the country was destroyed to
ruins. 
Turkey has disapproved of Finland and Sweden being incorporated as members of
NATO. This also shows that the internal members of NATO are having reservations
of others being members of NATO. Turkey accuses the two nations of deploying
anti-Turkish extremists.  NATO relies on unanimous and collective decision making.
So Turkey’s consent is necessary.
At first NATO intended to limit communist Soviet Union from spreading out in
Europe. As such it framed a policy of introducing new European states into the
organisation and further to ensure their loyalty imposed certain conditions, like
contributing and supporting to military operations carried out by NATO. Apart
from this another policy of NATO was supplying nuclear weapons to West European
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nations in order to deter the Soviet Union. The intention of introducing this dual
policy was to limit the Soviet Union to its forte. This policy is unnecessarily applied
even after the breaking down of the Soviet Union, which continued till date. This
policy for NATO was useful in curbing the Soviet influence in Europe and making
European nations and promoting freedom and security, however, the protraction of
NATO policy even after breaking down of the Soviet Union and curbing its influence
gave rise to another set of crises. NATO which at first was formed by Western
European nations to secure their freedom has now exceeded its objective and has
now become the centre point of the talk on third world war. This working of NATO
against Russia has forced Russia to take violent measures against its neighbour.
This explicitly shows how NATO has instigated Russia to wage war with its
neighbouring countries. By the above facts and the Ukraine crisis one needs to think
twice of the  NATO agreement as a worthwhile deal benefitting nation or creating
a global crisis.
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ABSTRACT

Settlement of dispute remains an arduous task for any mediator. Most disputes are hotly
contested by both parties or they would not have progressed to the point of entering the court
arena or mediation. Yet, despite differences in the nature of their cases, and the style of
mediation adopted in predominating in each case, striking similarities exist in the techniques
used by the mediators to settle cases.
Traditionally mediation is considered as a facilitation of communication between two disputing
parties with a motive to reach to an amicable solution. The word “facilitation” refers to a
passive approach of providing a platform and supervising the entire process. Pendency of cases
and growth in number of reporting of complaints demands a more active facilitation in the
mediation process. Changing dimension of disputes need change in mediation approach too and
to make mediation process more effective there are four new mediation approaches recommended
in this research paper. This research paper analyses active facilitative mediation, evaluative
mediation, transformative mediation and Investigative mediation approaches, which are classified
on the basis of nature of dispute, relief parties are seeking, situation leads to dispute, background,
legal position of parties, level of insolvent of mediator in managing any dispute.
The researcher has also detailed the cases describing the type of mediation adopted depending
upon the facts and circumstances, mediator himself observed during the process of mediation.
This paper provides a rich insight about the mediation process, the types and approaches in
different type of cases.
Keywords: FDRC-Family Dispute Resolution Clinic, ADR-Alternative Dispute Resolution,
Clinic.

* Assistant Professor, School of Law, Sharda University, E-mail: ritu.gautam@sharda.ac.in,
Mobile: 96430 63349



22 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

INTRODUCTION

Mediation is one of the concepts which is very deeply rooted in our Indian culture
of dispute resolution. The roots of mediation can be traced way back to the ancient
Indian legal systems, for example, the concept of “Shantidoot” before any war or
battle was very much prevalent in ancient India. If we talk about recent past then,
the system known as the “Gram Panchayats” and “NyayaPanchayats” is popular
and widely practiced in ancient rural India. Mediation is a dynamically structured
voluntary dispute resolution process where a neutral third party helps the disputing
parties in resolving the conflict between them by using specialized communication
and negotiation techniques. These techniques are in turn designed in a manner that
facilitates the process of mediation and dispute resolution to reach an amicable
solution.
The resolution of family disputes has gone through a paradigm change, primarily
owing to amendments and landmark judgements in family laws in last five decades.
For ex. Transformation in the areas of divorce law, including grounds for divorce,
marital property, child custody, alimony and child support rules. Marriage is no
more characterized as a lifelong commitment and Gender equality is now a basic
tenet of the society and people especially women are far more aware about their
legal rights. In this period of pandemic and emergency, most families witnessed
marital discontent and opted for legal intervention resulting in slugfest at family
courts, who were left struggling with long delays and ambiguous rules. Soon it was
discovered that the tools of litigation were poorly suited to handle most of the
problems presented to them. Likewise, litigation is a less preferred mode of resolution
in family disputes, the reason being chances of increase in conflict or prolonged
dispute have reached to the point of saturation or complications of adversarial structure
or sometime because of children. In general, it has been observed that parties did
not want to rely on lawyers at all due to various reasons, from economic reasons,
escalation of the matter out of proportion to privacy concerns. Alternative dispute
resolution comes as a panacea for many ills and considered as effective tool for the
administration of justice in family disputes.
The development of “alternative” dispute resolution methods has been a continuing
improvement process to craft ever-more effective and efficient ways to handle conflict.
In this ongoing process, past innovations sometimes became institutionalized as a
new status quo, only to be challenged by even newer tech. Parties are increasingly
prefer mediation, arbitration, Negotiation, conciliation, and private judging. Importance
of mediation has been highlighted by Hon’ble supreme court of India time to time
and measures like court refereed mediation has become mandatory in family disputes.
Lawyers play an important role in the adversarial system and that’s why bar council
of India has taken an appreciable initiative by inducing Mediation as a mandatory
subject for the law students, so that they can be imparted training to develop skills
as a mediator and can utilize mediation techniques proactively.
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Types of Mediation

• Facilitative Mediation
• Evaluative mediation
• Transformative mediation
• Investigative mediation

Facilitative Mediation

This type of Mediation approach is based on facilitating communication between
two parties. In this mediation process, mediators play a facilitative role of listing
parties and encouraging parties to reach to mutually beneficial amicable solutions.
Facilitative mediation can be in active or passive form. Traditionally, facilitative
mediation considered as passive mediation but present time mediation demands
that mediator’s role should evolve further to include mediation tactics like: probing
questions to validate statements, identify key issues, understands background, facilitate
peaceful communication between main parties & stake holders and suggest creative
solutions which can lead parties to reach up to an amicable solution. In facilitative
mediation generally, no recommendations are made by the mediatorsbut they can
suggest workable solution to parties.

Key features of Facilitative Mediation

• The mediator’s principal purpose is to “clarify and strengthen communications
between the parties in order to aid them in making choices.”

• Facilitative mediation is more useful where both the parties are equally
interested in resolve dispute out of the court and have solution centric
approach.mediator must be a neutral person in the opinion of both the parties.

• The parties understand their own interests (better than the mediator, and
possibly better than their lawyers, if they are represented). So that the parties
can come to an agreeable agreement that is not influenced by other attorneys’
stakeholder interests.

• In facilitative mediation, Volunteer mediators were not required to have any
substantive expertise in the field of mediation, and mediators could come
from any field of specialisation, such as law, psychology, clinical psychiatry,
social science, or an elderly people of the family.

• Facilitative mediation evolved significantly during the era of volunteer conflict
resolution services, where volunteer mediators were not required to have
any substantive expertise in the field of mediation.

• Facilitative mediation is a sort of mediation that is used to aid in the resolution
of conflicts.
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Evaluative Mediation

Evaluative mediation is atype of mediation which is designed on judicial parameters
of the dispute and resolution. Though mediator is not expected to be a judge but he
must possess judicial mind frame of approaching dispute. In evaluative mediation
the mediator helps the parties reach an agreement by assessing the legal aspects of
their arguments and tenability of their individual narratives as per applicable laws.
An evaluative mediator may give formal or informal recommendations to the parties
regarding the issues’ resolution. Rather than their wants and interests, in this approach
mediators are more concerned with the parties’ legal rights, duties and liabilities
and they assess the individual disposition of parties using legal principles of fairness
and justice under prevailing laws. Evaluative mediators frequently meet with the
parties and their attorneys in separate meetings, a practise known as “shuttle
diplomacy.” They assist parties and attorneys in weighing the costs and benefits of
pursuing a legal resolution rather than settling through mediation. The evaluative
mediator guides the process and has a direct impact on the mediation’s conclusion.
This form of mediation is best suited in cases like: Mutual divorce, consumer reliefs,
contractual obligations etc.
Evaluative mediation can be better performed by lawyers, para-legal persons, judges,
and person aware of legal aspects. Evaluative approach is more prevalent in court-
mandated or court-referred mediation. Attorneys are usually involved in the selection
of the mediator with the court and are active participants in the mediation. In most
mediation, the parties are present; however the mediator may meet with the attorneys
alone as well as the parties and their attorneys. In evaluative mediation, it is assumed
that the mediator has substantive or legal expertise in the substantive area of the
dispute. Most evaluative mediators are attorneys because of the connection between
evaluative mediation and the courts, as well as their familiarity with settlement
conferences.

Key features of Evaluative Mediation

• Evaluative mediation assesses facts, verify statement, understand party’s legal
position, and then evaluate remedies n reliefs available to the parties with
respect to time, money and efforts.

• Evaluative mediation is more prevalent when parties already entered in to
legal battles.

• Evaluative approach is used in most of the court referred mediationsand
proven to be very effective.

• In Evaluative approach the role played by mediation is more pragmatic and
factual in nature.

• Involvement of legal experts, lawyers, judges or subject expert is the main
characteristics of evaluative
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Transformative mediation

The concept of transformative mediation is one of the newest approaches, which
was coined by ‘Folger and Bush’ in their book “The Promise Of Mediation” in 1994.
Transformative mediation is founded on the ideals of “Alternative solution” and
“Empowerment” of each of the parties to the greatest extent feasible, as well as
“recognition” of the other parties’ needs, interests, values, and points of view by
each of the parties. Transformative mediation has the capacity to transform any or
all parties or their relationships during the mediation process. Transformative mediators
bring parties together since they are the only ones who can give each other
“recognition.” Transformative mediation involves psychological assessment and
counselling of the disputants, where mediator understand parties underline issue
and undefined sub-issues . This form of mediation is more effective in the initial
stage of dispute.
In its goal in empowering parties and transformation, transformative mediation’s
values are similar to those of early facilitative mediation. Early facilitative mediators
expected these pro-peace approaches to completely revolutionise society. That is
exactly what they did. Modern transformative mediators strive to keep that process
going by allowing and assisting the parties in mediation to choose their own path.

Key features of Transformative mediation:

• In the transformative mediation, mediator plays primarily a role of counsellor.
Mediator assesses issues, underlying conflicts, sub-issues, emotional behaviour
and personality traits to find the real bone of contention.

• This mediation approach is more effective when dispute is an outcome or
projection ofego or alter ego of parties thus resulting in emotional conflict.

• This approach can be better use if parties are known to each other like:
husband-wife, family members, neighbours, partners, friends or peer group.

• Main skills set which is required in transformative mediation approach are:
psychologist, behavioural scientists, clinical psychiatrist, mental health workers
or counsellors.

Investigative Mediation

Investigative mediation is the newest mediation approach which is primarily used
by the law enforcement agencies, police, lawyers, judges. This form of mediation
can be used in a situation, where disputants have allegation and counter allegation
against each other or has allegations of criminal charges (in petty offences) or
misconduct or severe injustice in breach of any person’s basic rights. In such conflicts
either or both parties present their version of truth which is usually too opinionated,
exaggerated or amplified to assert their claims and justify their position regarding
the conflict. The more outrageous, acute or extreme are the accusations or claims,
keener should be the mediator to probe and analyse every statement of their individual



26 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

claims. In such mediation the veracity of claims by the parties is assessed to unearth
the unbridled bare facts and it is obligatory on the claimant to provide proof, witness
or evidence to support their respective allegations. This form of mediation can be
very well used in family disputes, marital disputes, partnership disputes or contractual
disputes or any other form of disputes where there are changes of fabrication of
facts or manipulation of the situation or parties know each other too well. Investigative
agencies now a day before lodging FIR or registering formal complaints check prima-
facia evidences and documents.
Based on the facts found or discrepancies identified a mediator can used the tactics
like show them the mirror and confront the parties with their real position as per
the law in order. Use and misuse are two sides of the same coin. Today due to
misleading advises, misuse of gender centric laws, malicious objectives, people try
to abuse the remedies and provisions mandated by the law.

Key features of Investigative mediation:

• In investigative mediation, mediators adoptainterrogativeapproach to find
out the facts and understand legal position of the disputant. Some time it is
seen that disputant’s files multiple complaint or cross complaint to take
advances over the opponent, this form of mediation is more useful in such
scenarios.

• To hold investigative mediation, mediator should possess specific qualifications
like: Subject knowledge, Specific laws, procedure and concept of evidentiary
value.

• Nature of Investigative mediation is quasi-judicial/semi-judicial so generally
preferred by law professionals or police personals or administrative bodies
or legal authorities.

• In this form of mediation mediator play a very active role and frequently
ask questions, validate statements and asses prima-facia position of parties.

CASE ANALYSIS
Case Study-I

‘Youngest Couple Case’
Facts:
A complaint was pressed by an 18-year-old girl against her aged 20-year-oldhusband
before Gautam Budha Nagar Police. The parties solemnized their inter-caste marriage
against the will/consent of their respective parents, where bride belonged to SC/ST
community and the groom belonged to an upper caste community. Apparently
beingyoung and without sources of income, the couple was financially dependent
on their parents. Initially, after solemnizing their marriage, the couple resided away
from their parents for 2-3 months, but later shifted back to the husband’s parents’
house. As per the wife’s complaint, after 15 days of living together with the husband’s
family, she was subject to domestic violence. A complaint against the husband was
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filed and he was accused of physical abuse and defamatory slur against his wife.
As per the complaint, the husband was instigated by the wife’s mother-in-law for
subjecting her to physical violence. Further, the wife was subject to casteist slur
and was refrained her from entering into the kitchen and any other household
activities as she belonged to a lower caste community.

Issues:

• Domestic Violence: the core and primary issue observed in this case is of
Domestic Violence. The physical abuse and defamatory slur against the wife
by her husband amount to domestic violence.

Sub Issues:

• Casteism: the sub-issue observed in this case is of Casteism. The parties
solemnized love-marriage and wife being a member of SC/ST (lower caste)
community was subject to discrimination. She was not allowed to enter in to
the kitchen and participate in house-hold activities.

• Age: the other sub-issue observed in this case is the ‘age-factor’ and the financial
stability. The family of the parties were of the opinion that both were too
young to solemnize marriage and the husband was not financial stable to
carry out responsibilities and duties.

• Financial Dependency: Due to the financial dependency the couple was
dependent on their parents which was one of the major reason for their
dispute.

Mediation Approach: Facilitative

In this case the FDRC relied on the Facilitative Approach by assisting the parties to
make their own decisions and evaluate their own situations. In this case, the complaint
was forwarded to Family Dispute Resolution Clinic (herein referred as FDRC) for
amicable dispute resolution through mediation. FDRC conducted 4 counseling sessions
(inclusive of Joint & Separate sessions) with the wife and husband. Following observations
were made during the counseling sessions:

(a) The wife was accompanied by her parents and all were of the view of filing
for divorce and the family was not prepared to accept the husband as their
son-in law because of the family status, early age, caste difference and physical
abusive slur hurled against the wife.

(b) Since the parents were adamant on not accepting the husband as their son-
in law as the husband was too young and not financially stable, a separate
counseling session was conducted with the parents.

(c) On the other hand, the husband confessed for the wrong he committed and
stated that he was instigated by his mother to physically abuse his wife.
Further, the husband assured that since there was no ill feeling towards her
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wife and that they were engaged in love-marriage, he was ready amend his
mistakes and stay together.

(d) the wife was counseled individually (without her parents) to ask her say
and feeling about the boy, where she has realization of her mistakes and
eventually agreed to stay with her husband on assurance that such activities
would not be repeated again.

(e) It was felt during the session that matter was knowingly escalated by the
families to separate the couple. Separate counseling session was provided to
the parents.

Case Study-II
‘A Case of Infidelity’

Facts:
In this case, a complaint was made by a house-wife against her husband who worked
as a government employee. The couple was into the 13th year of their marriage and
was blessed with two children who lived with them. As per the wife’s complaint,
for the past three years the husband has been in an illicit relationship with another
woman and would often accompany the other woman to their home and would
live with her. The husband was accused of subjecting physical abuse towards her
wife. Further, in her complaint the wife accused her husband of not bearing day-to-
day expenses. After filing of complaint, the wife informed her brother and mother
about the physical abuse she was subjected to and eventually she moved to her
family’s house.

Issues:

• Domestic Violence: the core and primary issue observed in this case is of
Domestic Violence. The physical abuse injected towards the wife by her husband
amounts to domestic violence.

Sub Issues:

• Extra-marital Affair: the sub-issue observed in this case is of extra-marital
affair. Even after 13 years of marriage the husband would indulge in an
illicit affair with another woman and would accompany the other woman to
his house in presence of his wife and children.

• Maintenance: another sub-issue observed in this case is that the husband
refused to provide for the expenses to his wife who was non-working.

• Alcoholism:According to wife husband started consuming alcohol regularly
from last two-three years, husband accepted the same.

Mediation Approach: Active Facilitative Approach

In this case the FDRC relied on the Facilitative Approach by assisting the parties to
make their own decisions and evaluate their own situations. In this case, the complaint
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was forwarded to Family Dispute Resolution Clinic (herein referred as FDRC) for
amicable dispute resolution through mediation. FDRC conducted various counseling
sessions (inclusive of Joint & Separate sessions) with the wife & husband and with the
wife’s family (brother & mother). Following observations were made during the
counseling sessions:

(a) The wife was accompanied by her family and she was of the view that prior
to the infidelity by her husband, the couple had a strong bond and lived
merrily for past 13-14 years of their marriage. But for past three years the
husband has been in an illicit relationship with another woman and the wife
has been subject to physical abuse by her husband.

(b) On the other hand, the husband confessed for the wrong he committed and
stated that such act would not be repeated in future. Further, the husband
assured that since there was no ill feeling towards her wife and he was
ready amend his mistakes and stay together.

(c) Since the family of the wife was obdurate & unforgiving towards the husband,
a separate counseling session was conducted with the wife’s family. The
family members were not hopeful for any change in husband’s conduct and
preferred separation for the wife. The family of the wife even threatened her
to cut all ties with the family members if she opts to stay with her husband.

(d) However, in the individual counseling session wife admitted that despite
the trust issues, she doesn’t want to breakherrelationship with her husband
and she along with her kids still love him too. But her family is pressurizing
her to get separated. She shared her plight that she is financially dependent
and needs support either from her husband or from her parents. She agreed
to be with her husband subject to the condition that he will looks afterher
and the children and will neithercommit physical violencenor will consume
alcohol.

(e) Mediator adopted a consultative approach and counsel parties individually
and separately. In the end of the mediation session a settlement agreement
get signed between parties that a particular portion of the salary husband
will directly transfer to the wife’s account for household expenses.

Case Study-III
‘Oldest- Couple Case’/ ‘A Case of Distrust and Unfaithfulness’

Facts:
In this case, a lady came with a complaint to police station against herhusband
alleging illicit relationships with younger women. The complainant who was employed
as a senior government official was married to a doctor for the past 27 years. They
were blessed with two sons,the elder son resides abroad whereas the younger son
lives with them. The wife had a suspicion that his husband had an illicit relationship
with other women so she decided to pursue and silently track her husband’s daily
activities. As per the complainant, the husband was found having an indecent and
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unsolicited conversation with other women, which was recorded in a hidden camera/
microphone installed in husband’s car. Based on this recording son confronted his
father which resulted in abuses by husband and not agreeing to undertake the
responsibility of his misconduct. The wife was left with no option but to file a
complaint with local police for cruelty and demanding separation on the grounds
of infidelity.
Issues:

• Extra-Marital Affair/ Adultery: the core and primary issue reported in this
case was the extra marital affair.

Sub Issues:
• Disrespectful and Insulting: Flirty behaviors and inclination of husband

towards other women caused humiliation and insulting to wife.
• Young Kids: Father caught red handed before young sons and subjected to

their disrespectful behavior and abuse.
• Property Issue: Couple collective possesses seven properties of many crores

in joint ownership. Separation can caused huge financial loss to both the
parties specially wife and kids.

Mediation Approach: Transformative Approach and Evaluative approach
In this case the FDRC relied on the Transformative cum Evaluation Approach by
focusing on empowering both the parties to resolve their conflict and encouraging
them to recognize each other’s needs and interests. During the session mediator
assesses affection & bond between parties, main issues of conflict, underlying conflicts,
sub-issues, and emotional behavior and personality traits to find the real bone of
contention.
In the first session complaint said that she wants divorce from the disputed. It is
evident that at this stage of life people became more practical and less emotional
towards life. Mediator applied evaluative mediation approach and provide an
assessment of their legal position, including cost benefit analysis. As she realized
that being a financially independent person she can’t claim much and the situation
will affect her children’s adversely. On the other hand transformative mediation
approach was used to make husband realization of his conduct and approach towards
his family.
Following observations were made during the counseling sessions:

(a) The wife and husband were engaged in both separate as well as joint counseling
sessions. Mediator helped parties to analysis Losses and benefits of separation
at this stage. Mediator makes them realize that at this point probably they
will not get any other partner which ultimately leads them to stay alone
during their old age.

(b) During their counseling sessions the husband confessed about having an
extra marital affair but at the same time he mentioned that he only like to
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flirt with women’s and never had any kind of physical relationship with any
of them. Husband assured his wife of not repeating the same.

(c) After conducting 7-8 counseling sessions, the wife admitted that it was tough
for both the parties to detach from each other because irrespective of the
current issue, they both share a very close and strong bond.

(d) Further, wife believed that it was unreasonable on both their part to get
divorce as both the husband and wife share common interest, having invested
so much in their future and their son’s future, property etc.

(e) Lastly, the wife was counseled again individually and eventually she agreed
to stay with her husband on assurance that such activities would not be
repeated again. Bothe the parties signed mutual terms and conditions for the
peaceful coexistence. The wife further withdrew her divorce application as
well.

(f) Key factors worked behind successful resolution of the case are young sons,
joint holding and social reputation.

Case Study-IV
“A Case of Distress & Social-Stigma”

Facts:
In this case a complaint was brought forward by the victim, i.e., the wife, against
her husband. The couple solemnized their wedding on 2nd May’ 2014 and were
blessed with a child. The husband and wife both are highly educated and share a
healthy financial background. Wife, who works as a Physiotherapist and her Husband,
who is a Regional Manager of a reputed Bank share a healthy and affectionate
relation with each other. Though, according to the wife, her husband has anger
issues and is often get aggressive. However,both the husband and wife have issues
with their respective mother-in-law. Despite the fact that, both the respective mother-
in-laws lives separately and do not reside with the husband and wife. The couple
lives in a house which was mutually invested by both the parties. According to
wife, she investedRs. 50 lacs as against Rs.30 lacs , which was invested by husband
to buy a new house. For quite some time the relation between husband and wife
turned sour as they engaged in arguments over petty issues.
One day, things went downhill between husband and wife. During a heated argument
husband badly beaten wife (photographs submitted) physically abuse wife and split
on her face. Wife called the cop with bleeding face. Police immediately arrested
husband and detained him in jail. Husband was released on bail after 2 days but
had a pathetic experience. After sending husband to jail wife stared feeling guilty
and child was also missing his affectionate father. Husband stared lining separately
after this incident in a rented house. Wife request police for mediation instead of
police proceeding. Matter was reported to family dispute resolution clinic and
counseling session began.
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Issues:
• Domestic Violence: the core and primary issue observed in this case is of

Domestic Violence. The physical abuse and defamatory slur against the wife
by her husband amounts to domestic violence.

Sub Issues:
• Anger Issues: during counseling session it was identify by the psychological

counselor that husband having anger issues and behavioral problems. Husband
admitted about the issue and advises to take medical help.

• Hypertension: Wife was having hypertension issues which she herself
explained. After this incidentshe got hospitalized due to hypertension.

• Interference of Mother in Law’s: It was identify that couple doesn’t have
any major issues with each other but the main issue between them was
issues related to both mother in laws.

Mediation Approach:Transformative Approach

In this case the FDRC relied on the blend of Transformative Approach which aimed
to empower both the parties to resolve their conflict and encouraging them to recognize
each other’s needs and interests. In this form of mediation, mediator plays primarily
a role of counselor. In this case, the complaint was forwarded to Family Dispute
Resolution Clinic (herein referred as FDRC) for amicable dispute resolution through
mediation. FDRC conducted 4 to 5 counseling sessions (inclusive of Joint & Separate
sessions) with the wife and husband. Following observations were made during the
counseling sessions:

a) During the session it was observed that the wife was very anxious to get
back to her husband as she and her child were missing him and it was very
difficult for her to move away from her husband. It was also learned that
the wife was admitted to hospital prior the mediation sessions due to anxiety
issues. It was observed that even after getting brutalized by her husband, it
was the wife who was making generous efforts to resolve the issue and
make things normal as it was earlier.

b) It was further observed during the session that the husband was reluctant to
shift back with his wife because he believed that he suffered a social stigma
due to the police complaint made against him and he insisted that he would
go back only on a pre-condition that in near future the wife would not make
any complaint against him as during his 2 day stay in a jail he was diagnosed
with fungal infections on his body and mentally tortured.

c) Though after hearing both the parties, the parties were made to understand
the nature and affects about their relationship. The parties were counselled
to stay with each other and were asked to go back together on pre-conditions
which was mutually accepted by both.
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d) Though, later it was found out that both the parties were engaged in an
argument related to their respective mother in laws. During the session it
was observed that the husband was very rigid and had a psychopathic behavior
towards his wife. On the other hand, the wife was still suffering from anxiety
attacks and she was still ready to patch up even after so much sufferings.

e) Keeping in view the above-mentioned scenario, the FDRC; along with the
transformative approach provided a separate psychological therapy session
for a month to wife with a view to empower her and make her independent
in her approach.

f) After one month both the parties were followed up again to FDRC and it
was observed that the wife was completely a changed a woman. She was
independent in her approach and had a confident positive mind set in her
approach. Also, the husband too was a complete changed man and he was
ready to co-operate and maintain a healthy relationship with her wife.

g) The FDRC facilitated both the parties to mutually co-operate and agree to
their respective terms and conditions with respect to the issues pertaining to
financial issues, arguments etc. Hence both the parties mutually agreed to
their terms and conditions and the issue was amicably resolved.

CONCLUSION

Mediation is the most preferred type of alternative dispute resolution now a days
and it is quintessential that for successful resolution of disputes, the mediator should
be equipped with evolving types of mediation. The effectiveness of mediation is
linked with the settlement of the dispute and to settle the dispute mediator needs
to analyse the facts of the case to devise its strategy based on the different mediation
types.
The researcher has explained the different types of mediation in detail and also
demonstrated their usage and utility in the live cases handled by the mediator. The
understanding of these mediation types along with the personal expertise and
experience of the mediator the settlement of and resolution of disputes can be more
effectively handled.
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Historical Evolution of Legal Education in India
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“Education is the most powerful weapon which you can use to change theWorld.”
Nelson Mandela

ABSTRACT

Education though merely a word; but works as an instrument to transform a barbaric life
into a meaningful life. Life is said to be dignified only if it is literate and civilised as per the
norms of the society and genesis of the respective species, which is broadly divided in human
and animal species. Human species is expected to be the most benevolent one, which represents
the level of education too. Here level of education indicates the knowledge of universalism
and righteousness of a specific situation in a particular society which is none other than the
essence of law, justice and human rights.TheLegal education plays important role in developing
and shaping the just and reasonable society in modern era.In the era of globalization and
digitization the legal education has touched all aspects of human life. A world class institution
may categorise as one where the education is provided in such a manner which can bring out
the best among allstudents. The objective of a National Law University is to provide legal
education which draws its resources and knowledge from wide variety of interdisciplinary
research so that it is not just restricted to any one knowledge source. Legal education plays
an important role in shaping just and reasonable society. The importance of legal education
and research becomes more important, where lawyers and legal fraternity finds that the
present law is not practical or sufficient for smooth functioning of the society. The main
objective of the legal education must be to serve the need of the society. In order to achieve
this objective the system of legal education has to adopt tocontinuously changing needs of the
society. There is no doubt that that the system of legal education has witnessed multiple
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changes in the past and the purpose of those changes is to convert legal education socially
relevant and professionally meaningful. In course of making structural reform in system of
legal education, the tremendous increase in numbers of Law Colleges, Law Schools and
Universities has been witnessed during last fifty years but the standard and quality of legal
education still needsto be drastically improved. The system of National Law Universities
which was initiated in the early nineties has shown some progressive transformation in the
field of legal education but these law institutions can be categorised as the Institutions of
elites. The very large part of society is not able to afford the cost of these institutions, which
is very unfortunate for developing democracy of India.
Keywords: Legal Education, Transformation, Justice, Evolution, Democracy.

INTRODUCTION

Legal training, legal education and research in & about law, are basic requirement
for the efficient and smooth functioning of the society. For establishing just, rescannable
society and for the maintenance of legal order in the society qualitative and high
standard of legal education is a precondition. Lawyers have important role to play
in the society. During British regime there werehuge exploitations all over the nation.
To get freedom from that exploitation and misrule, the lawyers of that time had
played an important role and the struggle for independence was led by the lawyers’
fraternity. The aim and object of education is to develop the overall i.e. physical,
mental and spiritual personality of all the individuals for the comprehensive
development. Legal education imparts the knowledge of right and wrong and is
intended to develop the spirits of tolerance. The legal education enables individual
to develop his/ her foresight in such a way that makes capable to foresee good and
evil consequences of their actions and ultimately inspire them to follow the righteous
path in society. Thus, the legal education is most important to observe the rightful
conduct and rule of law in society. It is immensely helpful in establishing the rule
of law in society. This objective can only be achieved by providing qualitative,
purposeful and proper education to the younger generation. It is possible only through
innovative efforts of academicians, model conduct of judges and lawyers as well as
policy and law makers. All efforts must be made keeping in mind the new
developments and changing needs of the society. Broadly speaking, the main objective
of legal education is to understand the functioning of law in society and to appraise
the law students about the role law plays in the social, political and economic
advancement of the country1. It seeks to acquaint the students with the relationship
between various social and legal process and interaction of law in reconciling them
through the working of courts and other agencies of justice2administration. In this
regard, Mac Dougal has observed that the main objective of legal education is precisely
intwo fold. First is to develop the capacity to appreciate the inter-relation of legal

1 S. K. Agarwal, Legal Education in India: Problem and Perspectives 21 (1sted. 1971).
2 Dr. V. N. Paranjape, Legal Education and Research Methodology, Central Law Agency,

Allahabad (1st ed. 2012) at 5.
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and social processes. Second is the acquisition of general understanding and specific
skills which are necessary for the management of broader community objectives3.
With the technological development, the society matrix is growing very complex.
The technological development has posed very crucial issues to the present legal
system in India. Technology has changed the all aspects of life very dramatically.
The law professionals are confronting with these technological challenges onday by
day basis. Now, it is expected from a legal professional to be well versed in all type
of changes happening in the world. The old age practices are not relevant at all.
With the changes in society, the role of legal profession in society has been changed.
Keeping in mind the changing needs of society, the system of legal education must
be changed so that it can meet the needs of the society. Lawyers would have to be
well acquainted with new “tools and technologies”. The legal education which is
well defined, administered and relevant to present social needs can only be the
choice of future4.
In,Union of India, the function of imparting legal education is assigned to law
colleges, Universities or law schools etc. The professional aspect of law is not been
inculcated with the sufficient importance in these institutions. Mostly, they are
extending only the theoretical knowledge of law to their students, which is not
sufficient to make them skilled in practical knowledge of law. In past, some efforts
had been made by including the moot courts court visits, participation in legal aid
clinics and legal literary workshop etc in law curriculum. Still, what remains to be
done is to make the legal education relevant in to socio-economic dynamics of the
country in the new millennium to bear the shoulder-to-shoulder responsibility of
Global Development.

OBJECTIVE OF RESEARCH

The objective of this research paper is to make asystemic analysis regarding historical
evolution of legal education in India and to critically examine the various challenges
of 21st century in the field of legal education. Finally on the basis of the above
examination and analysis some remedial measures will be put fourth in the last of
this research paper.

METHODOLOGY

The information and idea have been collected from various secondary sources of
research. For developing introductory part of this research paper, analytical and
historical techniques of research have been utilised.Regarding discussion and analysis
of new challenges of 21st century in legal education, the descriptive method of research
is used. On the basis of introductory remark and discussion of various judicial
pronouncement concluding remark has also been put forth in this research paper.

3 Id.
4  Justice Rajesh Bindal, Legal Education-A Global Perspective. Available on: https://

highcourtchd.gov.in/sub_pages/top_menu/about/events_files/GlobalSpeech.pdf
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LEGAL EDUCATION IN ANCIENT INDIA

One can trace back the concept of legal education in India toVedic era, when it was
based on the concept of Dharma. No source of information is available about any
formal system of legal education during that time. The Kings were vested with the
prime responsibility to dispense justice. For this purpose, they used to appoint
judges and assessors to facilitate justice. The people who were fair and impartial in
their public life and known for their righteousness and justness in society were
appointed as judge and assessor by the King. After establishing the British Rule in
India, the system of formal legal education was introduced5.

LEGAL EDUCATION IN MOGHUL PERIOD

 During Moghul periodthe system of legal education was not in existence. The system
of governance was highly centralized. The disputes were generally resolved through
village Panchayats. Society was being governed through customary law. Even inter-
village disputes were settled by village Panchayats.Therefore the assistance or mediation
of any external agency was not required6. Although, the institution of Vakil had
come into existence during Moghul rule in India but their function was not confined
to act as legal representative of their client in court of law.He could be a relative or
an agent of the party. Generally, he negotiated business deals or trade privileges on
behalf of his employer.When East India Company came to India and it wanted to
expand his trade and business then their interest clashed with the Moghul rulers.
Therefore, they employed to Vakils for making negotiations related to trade and
business with the local Moghul rulers. During the reign of Aurangzeb, it was decided
to appoint government Vakils to represent the cases on behalf of government7.

LEGAL EDUCATION IN BRITISH PERIOD

In 1726, a Royal Charter was issued by British Crown. Many English statutes were
applied to Presidency Towns of Calcutta, Bombay and Madras.MayorCourts were set
up in these Presidencies. Several regulations were framed by the British Governor
General in India for the administration of justice in these towns. Industrial revolution
took place in England and legislation became main source of law. British Crown
through legislation started to control all activities of man-kind. Laws of England,
spread all over parts of British Empire. During 1835 to 1855 several acts were passed
by British Crown for administration of justice in India8. All new laws were in English

5 Justice A.S. Anand, H.L. Sarin Memorial Lecture on Legal Education in India-Past, Present
and Future delivered on 31st January 1998 at Chandigarh. Available on: https://www.ebc-
india.com/lawyer/articles/9803a1.htm.

6 Dr. V. N. Paranjape, supra note 4 at 10.
7 Id at 11.
8  J.K.Bhavnani, Legal Education in India, The Indian Law Institute at 167. Available on: http:/

/ndl.iitkgp.ac.in/document/wJHfXHJS1fSgcbV3XkAL1upO784Fvf0V17_h0jm9PWhF10Qm
5PtFObL1h2Zk_N3dgNW5i2lPq8sKGuTsvouvxA.
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language. Britishers always had deep faith in Rule of Law and Justice. They have
accepted the basic principle of justice that laws must be known to people for whom
it has to be applied.Ignorance of law was no excuse. The Laws introduced in India
were in English language. Therefore, it became necessary to start the study of laws
in English language. Thus,initially the main object of legal education was to spread
the knowledge of laws in English language9. It meant to produce lower cadres of
professional lawyers having knowledge of English Laws in English language10. There
was no minimum qualification to study the law. Any one, who was well- versed in
English language, could study the law11. The first professorship of law was established
in 1885 at government Elphinstone College in Bombay. It was precursor to present law
colleges. In 1857, the University of Bombay was established. In 1860, a Government
Law School was affiliated to it. Thus, legal education for LL.B. degree at University
level was started but the object was same. For getting better legal education, one
could go to England and join one of the Inns of Court. Whatever, difference was
made; it was related to admission requirement. For taking admission in LL.B. Degree
course, it was required that the candidate must complete his four years graduation
in Art or Science. Duration of LL.B. Degree course was three years. At the same
timematriculates were eligible for taking admission in two years Professional Pleader’s
course examination.Before it, even non matriculates were eligible for Professional
Pleader’s course and its duration was also not fixed. It means that a Matriculate,
after completing his Professional Pleader’s course examination which was two years
legal educationcould commence his practice but a University lawyer could commence
his practice after completing four years graduation degree in Art or Science and
then three years LL.B. degree. Even a Matriculate English boy was allowed to become
Barrister in three years. It was very difficult to spend so long time for getting legal
education and therefore two relaxations were made for University Law students.
Firstly, one year LL.B. course was introduced. It can be done before passing first
year degree examination in Art or Science. Secondly the classes in Law Colleges
were held in evenings so that the law students could earn in day time and they
could pay for legal education in evenings. Another reason was that teachers of law
were practicing lawyers and they were busy in courts in day time.
After the great revolution of 1857, rights of Indian for higher positions were recognised.
Some norms were prescribed for recruitment in services. In this regard the LL.B.
degree also gained precedence over Pleader’s Course Examination Certificate. But
even then, there are some instances when the matriculate lawyers were rose to the
high position of Advocate- General12. It happened because they were proficient in
English language. After 1857, law making process became fast and many new statutes
were codified and came into force in India13. To teach more laws more time was

9  Id at 168.
10 Id.
11 Id.
12 Id at 169.
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required. In 1902, first Indian University Commission was set up. Due
recommendations made by University Commission, the first relaxation given to
University students was withdrawn by Bombay University in 1909 and it was provided
that the University legal education would only be started after passing the degree
examination in Art or Science. To compensate them, the time duration of LL.B.
course was reduced from three to two years. The Commission also recommended
two new methods of law teaching. One was English Tutorials Method and second
was American Case-Method but it was never implemented.Latter, the difference
between University lawyers and Pleaders was abolished by prescribing the minimum
qualification as graduation in Art or Science for entrance of pleader’s course. Thereafter,
in some provinces the pleader’s course was abolished. In England, one matriculate
can join an Inn of Court to become a Barrister or Law Society to become a Solicitor
or any University to become a Law Graduate.

LEGAL EDUCATION IN INDEPENDENT INDIA

After independence, it was decided to appoint an Education Commission to review
the entire education system and suggest the measures for reform and improvement
in the whole education system of India. Consequently, Radhakrishnan Commission
which is also known as University Education Commission was appointed by the
government of India in 194814. The University Education Commission submitted its
report in 1949 and stated that the conditions of legal education are very unsatisfactory
and it is highly required to make immediate changes15. Law colleges were working
with the help of part time teachers who were practitioners. They had no interest in
teaching but they joined part time law teaching because it was considered to be
honourable job. Commission recommended that the teaching of law should be switched
over from English language to regional languages16.The Commission further noted
that for the time being English must continue as a medium of instruction in colleges
because of abundance of literature in that language, be it legal, scientific or any
other branch of knowledge17. The Commission observed that if given up English
under the societal sentimental urges, it would cut the individual off from the living
stream of ever growing knowledge18.Since then like any other institution in India,
the system of legal education is in a continuing process of dynamic changes19. To

13 The Civil Procedure Code was passed in 1859, the Indian Penal Code was enacted in 1860,
the Criminal Procedure Code was passed 1861, the Indian Evidence Act was enacted in
1872, the Indian Contract Act was come into force in 1872 etc.

14 Dr. N. V. Paranjape, supra note, 4 at 14
15 Id.
16 Id.
17 Id.
18 Id.
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build a social order based on the principles of equality, liberty, justice, dignity, rule
of law and basic human rights for all citizens became constitutional mandate and it
is considered the core factor for transformation of legal education in India20. For
integration of legal profession under uniform standard throughout the country, the
Indian Advocate Act was enacted in 1961 by Parliament. It created the institution
of Bar Council at State and Central level. Bar Council of India was entrusted the
task to manage the legal profession including the standard of legal education with
the consultation of Universities teaching law in India.

FIRST GENERATION REFORMS IN LEGAL EDUCATION

After creation of the Bar Council of India, within two decades the access for legal
education was expanded but the quality was diluted. The Law Commission of India
in its 14th report emphasised on the standard of legal education. There was a mushroom
growth of law colleges. Most of the schools had skeleton libraries. Students were
taught how to pass LL.B. examination with the help of short note published by
enterprising publishers. Such institutions were only fee collecting centre. There was
no compulsion for regular attendance by students. Thus, the law college were
producing half-baked lawyers who did not have basic knowledge of law. The Advocate
Act, 1961 received the assent of President on May 19, 1961. Under the Act, it is
function of the Bar Council of India to promote legal education in country with the
consultation of Universities imparting legal education21.The Bar Council of India is
authorised to make rules relating to standard of legal education which the universities
are required to follow mandatory22.

SECOND GENERATION REFORMS IN LEGAL EDUCATION

The first generation reforms in legal education started with the enactment of the
Indian Advocate Act, 196123. By the Act, legal education was integrated across the
country. It was enacted for the purpose of setting and monitoring a uniform standard
by the various State and Central Bar Council of India. Consequently, the legal education
was made a post graduate programme of three years duration. Within two decades,

19 The Bombay Legal Education Committee was appointed in 1949. In March, 1950 an Inter-
University Board Meeting was held in Madras. In December, 1953 the All India Bar Committee
was constituted. The report of Rajasthan Legal Education Committee had an important
place for the improvement of legal education in India. The 14th Report of Law Commission
of India published in 1958 titled ‘Reforms of Judicial Administration’ is another landmark
document for the improvement of legal education in India.

20 N.R. Madhava Menon: The Transformation of Indian Legal Education, A Blue Paper, Harvard
Law School Program on the Legal Profession, 2012. Available on: https://clp.law.harvard.edu/
assets/Menon_Blue_Paper.pdf

21 Advocate Act, 1961, Section 7(h).
22 Advocate Act, 1961, Section 49.
23 V. Syam Kishore: The Changing Dimension of Legal Education in India. Available on:

https://www.lawctopus.com/the-changing-dimensions-of-legal-education-in-india/.
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the quality of legal education became very low and due to continuous fall in the
standard of legal education, the second generation reforms became necessary. In
second phase, the country witnessed mainly two types of reforms in legal education.
Firstly, the bachelor degree of law was made a post higher-secondary school course
of five years duration. Under this scheme, it was required by the students that they
will study the law with social science subjects. Thus, it provided a multi-disciplinary
approach to study of law. Secondly, for the purpose of improving the quality of
legal education, the Bar Council of India decided to start the model law schools
with university status. In this regard, the first National Law School of India University
(NLSIU) was established in Bangalore in 1987. It is an institute of academic excellence
all over the world. The success of NLSIU has given momentum and inspiration to
several State Governments for the establishment of National Law Universities across
the country24. Due to liberalization and privatisation of Indian economy, so many
private law schools and Universities are also established. Undoubtedly, numbers of
law institutions have been increased drastically but the quality of legal education is
still required to be improved. Most of the new Law Universities and law schools do
not fulfillthe norms and running with very poor quality.This phase of reform has
resulted in better infrastructure, greater participation and increased investment in
legal education. The emergence of more private Universities and NLUs has enabled
them to function with more autonomy. They have provided the opportunities for
specialised learning. Increased collaboration and exchange agreement with other
universities has provided the opportunities to the students to learn in different
environment25. Credit transfer arrangement is also a remarkable feature of these
universities. Emphasis on other co –curricular activities like Moot Court, Model
United Nations, Meets, workshops, seminar, debates have become inseparable part
of legal education26.

DISCUSSION AND ANALYSIS REGARDING CHALLENGES TO 21ST CENTURY

The process of imparting knowledge is generally called the method of teaching.
This process starts from childhood when the parent’s guide their wards what is
good or bad. Law plays very crucial role in society and knowledge of law is more
relevant to create a just and fair society. India is passing through very crucial period
where the lawlessness and violence has shaken the confidence of the people in
democratic process. Crime and atrocities against women, children, and minorities
are on a constant increase. The system of control has failed to avoid the happening
of wrong things in society. In this context the role of law schools and teaching of
law becomes more important. Learning of law must be concerned with the gaining
legal knowledge, developing tolerance and patience to hear other’s views and thinking
objectively. To create law abiding just and fair society and for establishing the rule
of law in society, dissemination of the knowledge of law is more important. For

24 Available on: http://103.25.172.19/bar-council-trust/national-law-school-india.php
25 V. Syam Kishore, supra note 23.
26 Id.
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this excellence in legal education, teaching and research is extremely important.
Teaching of law and legal education must not be limited merely giving the knowledge
of fundamental principles and provisions of law27. It must be based on scientific
learning. The student must be trained to face the practical challenges and legal
problem of life and society. The National Knowledge Commission in its report has
observed28 and expressed its view on law teaching as a tool of dissemination of
legal knowledge:

“Law teaching must be interwoven with related contemporary issues, including
natural and international and comparative law perspectives. The curricula
and syllabi must be basedon a multi-discipline body of social science and
scientific knowledge and curriculum development, which should include the
expanding the domain of optional courses providing deeper understanding
of professional ethics, modernising of clinical course, mainstreaming legal
aid programme and innovative pedagogic methods. Legal education must
also socially engage and sensitise the law students to issue of social justice”.

MAKING JUSTICE ORIENTED LEGAL EDUCATION

In the year 2007, National Knowledge Commission has submitted its report and
suggested that steps should be taken for making justice oriented legal education in
India29. It was observed by the Commission that “vision of legal education is to
provide justice-oriented education essential to the realization of values enshrined in
the constitution on India”. The objective of starting five year integrated law course
in India was to produce good & trained lawyers through rigorous preparation, who
will help in reducing backlog of cases in lower courts & raise the standard of
professionalism with a view to creating a rule-of-law society30. But, they do not
want to become mofussil lawyers going to the District Courts or Tehsil Courts31.
Most of these students join corporate sector where they get heavy pay-packets in
the beginning itself32. Thus, the objective of providing justice education stand as it
is when the trained students do not join the justice delivery system33.

NON-INCLUSIVENESS

27 Dr. N.V. Paranjape, supra note 4.
28 The Report of National Knowledge Commission, Dated 15th Oct., 2007.
29 Amit Kumar Kashyap, Professional Legal Education in India: Challenges and way forward,

Int. J. of Education and Applied Social Sciences, vol 7, Issue 3, December 2016 at 143
available on: https://ndpublisher.in/admin/issues/EQV7N3a.pdf.

30 Id at 44.
31 Id.
32 Id.
33 Id.
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With the establishment of National Law Universities all over the country, the legal
education in these institutions is very costly. It is not affordable for all class of
society. It seems that these institutions have been established only for most elite
class of society. Even they are charging Rs.4000/ per applicant for CLAT at initial
stage which is not affordable for all strata of society. Course fee vary institution to
institution which is also very high. There is no uniform fee structure in these
institutions.

SLOW IMPROVEMENT IN STANDARD OF LEGAL EDUCATION

Bar Council of India, exercising its powers under Advocate Act, 1961 has made
successfully many reforms in legal education. In 1982, the five years integrated
degree programme in law was introduced. Semester system was implemented in
three as well as five year law courses. In 1986, NLSIU was established at Bangalore
by the Bar Council of India. But overall improvement according to needs and
requirement of society is very slow. It is due to lack of researchers in law. The
proper emphasis on research and publication is not given in the existing law schools
including National Law Universities. There is lack of intellectually vibrant environment
in law schools of India. Research can contribute significantly towards improvement
in teaching and, more importantly, addressing numerous challenges relating to law
and justice. If one look at the faculty profile of the world’s top law schools, he will
find that there is great emphasis on research and publications among academics34.

SYSTEM OF AFFILIATION OF LAW COLLEGES

Indian legal education is facing a major problem by the system of affiliation of
private law colleges with State Universities. There is institutionalised mediocrity
and dilution of standard of legal education in these affiliated private law colleges.
In case of Bar Council of India v. Bonnie FOI Law Collage & others35 a three member
committee36 was constituted which has pointed various challenges posed to legal
education. There are many loopholes in inspection and recognition of law colleges.
There is no separate system for accreditation of legal institutions.

34 Id.
35  Laws (SC)-2008-3-242 Decided on 17 March, 2008. Available on: http://www.the-laws.com/

Encyclopedia/Browse/Case?CaseId=008002572200.
36 Supreme Court appointed a Committee consisting the Chairman and Vice Chairman of Bar

Council of India; Director, National Judicial Academy, Prof. N.M. Mitra, visited the
Barakatullah University, Bhopal and Bonnie Foi Law College on July 16, 2009. The Committee
gave a comprehensive report and pointed out a number of shortcomings in the infrastructure
and functioning of the College. The Committee also suggested that in order to have a
minimum level of acceptable legal education to be offered to students and for the Bar
Council of India to approve affiliation, the following would be necessary:
1. The University must grant affiliation according to its rules.
2. There must be a competent principal who is given adequate authority and autonomy.
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NON AVAILABILITY OF COMPETENT LAW TEACHERS

The quality of legal education depends upon the competency of law teachers, his
knowledge and ability to make the subject more interesting. There is a scarcity of
competent law teachers, particularly in private law colleges. There are several law
colleges which have teachers who do not possess adequate knowledge of English.
What can be expected from such substandard quality of teachers? Most of the private
law colleges run with the part time visiting faculties who are meagrely paid. Majority
of the students in these colleges never attend classes. The system of governance
formaintaining the standard of these private colleges is very weak. Qualified and
competent law faculty is major concern for law colleges.37

MIS-UTILISATION OF FUND

Although, the Bar Council of India and UGC have fixed the norms for setting up
law schools/colleges but most of the colleges are violating these norms. They are
mis-utilising the fund allocated for teaching purpose and teachers remain poorly
paid. The innovative method of law teaching such as legal aid clinic, seminar,
symposium, law workshops, literary camps are not adopted or implemented on
paper only.

QUALITY AND BACKGROUND OF STUDENTS

Effectiveness of teaching largely depends upon the ability of students to grasp the
things and purpose of joining the law course. Most of the students come to join the
law course in private colleges for the purpose of having better life partner in future
with handsome dowry and to maintain status or dignity in society. Most of the
students are not interested in gaining the knowledge of law but they join only to
get law degree. Some students take admission in law course not with desire to take
a law career seriously but only due to unemployment. No method of teaching can

3. Faculty must be confirmed to be full time, and of adequate competence, motivation and
commitment. This may be confirmed by the University and Bar Council of India through
an independent and detailed evaluation of faculty capacity and competence. A programme
for staff training and development is also required.

4. Library and computer centre must be strengthened and appropriately used as an integral
part of the teaching process.

5. University must put in place a continuing quality evaluation mechanism to monitor the
Institution.

6. Physical infrastructure must be properly maintained to provide a hygienic and conducive
atmosphere for education.

7. The salaries and terms and conditions of teachers and other staff must comply with
University Grants Commission’s norms. Available on: http://www.thelaws.com/
Encyclopedia/Browse/Case?CaseId=008002572200.

37 Dr. Nitish Nawsagaray: Legal Education in India: Current Challenges. Available on: https:/
/www.academia.edu/11732382/Legal_Education_in_India_Current_Challenges
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be effective for such non serious learners. Therefore, unless appropriate steps are
initiated to weed out such non serious students, there can be little improvement in
standard of legal education.

PERCEPTION OF SOCIETY ABOUT LEGAL EDUCATION

The image and perception about legal education and legal profession in India is not
good. To some extent the legal profession has lost its prestige in society. Even in
USA the public are traditionally suspicious of the whole legal profession but in
USA and other countries much have done to improve the prestige of legal profession
through legal education38. The position in India is not still improved since beginning.
Centuries ago, when Dick and Butcher, Shakespeare’s character in King Henry VI said:
“The first thing we do, let’s kill all the lawyers”. Perhaps, he only voiced the common
man’s attitude toward the legal profession39. Radhakrishnan Commission (1948-49)
has observed that IndianCentre of legal education do not hold a place of high
esteem either at home or abroad40. The Indian Law Commission (1958-59) has said
that the condition in India today make a complete re-orientation of the outlook on
legal education imperative41. At present, the mushrooming growth of private law
colleges has made the situation worse. To improve the condition of these private
law colleges is very big task because most of the college belongs to influential class
of society.

LANGUAGE AND MEDIUM OF LAW TEACHING

The language of Supreme Court and High Courts is English. Functioning of subordinate
courts is being done in regional languages. Most of the students are not comfortable
in English language. Even litigants are not aware about English language. There is
huge shortage of well versed in English language and qualified law teachers. Medium
of instruction in all National Law Universities and most of the private universities
is English. It is a big problem to those students whose schooling is through Hindi
or other regional languages. In some States Universities, the medium of instruction
is not necessarily English. They give liberty to students to choose medium of study
either English or other regional language. The system extends an opportunity to do
their U.G., P.G. and doctorate in law in Hindi medium but they are treated inferior
from English medium students. It is a systematic discrimination on the basis of
language which is prohibited under the constitution of India42.

SOME GOOD PRACTICES OF OTHER COUNTRIES

38 Quentin Reynolds, Court Room as quoted by J.K. Bhavnani, supra note 10 at 171.
39 J.K. Bhavnani, supra note 10 at 171
40 Report of University Education Commission, Vol 1 Available on: https://

www.educationforallinindia.com/1949%20Report%20of%20the%20University%
20Education%20Commission.pdf

41 14th Report of Indian Law Commission, 1958, vol 1. Available on: http://
lawcommissionofindia.nic.in/1-50/Report14Vol1.pdf.

42 The Constitution of India, 1950 art 15.
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In the UK, students can pursue legal education right after high school and earn a
law degree within three years. Upon the successful completion of six core courses
in the first year, the students enter the vocational phase and must choose between
a career as a solicitor or a barrister. This stage of legal education is further divided
into a vocational training course and an apprenticeship with a practicing lawyer. In
England, it is considered pragmatic to provide law students with practical skills
which complement their legal knowledge and thereby provide them with a holistic
understanding of the profession43.On the other hand, the legal education in the
United States begins at the graduate level. Since law students in the US must have
an undergraduate degree, they generally have a more diverse and balanced education
than British law students. Although most US law school graduates have a basic
knowledge of the law, they are not very conversant with the practical aspects of the
legal practice. The reason for this is that they receive practical knowledge only
through occasional summer internship44. It gives them very poor practical experience
and unprepared for the workspace. The English model of legal education gives due
weightage to apprenticeship and practical experience and it is not based only pure
academic learning. The legal education of United States is based on case study
method which requires students to do study of the cases and analyze them properly
and then discuss with the faculty using Socratic Method of learning.This method of
instruction engages the class in deep conversation and debate, involving spontaneous
thinking, rather than resting upon rote learning. Therefore, law students in the US
are constantly encouraged to think logically and analyze45. In UK, the legal education
system is based on classroom teaching consisting lectures and tutorials methods. In
India, law aspirants have the choice of pursuing an LLB either after 10+2 for a
period of five years or after graduation for a period of three years. A method of
internal and external assessments is currently being followed by some public as
well as private law schools. Internal evaluation consists of projects, case analysis,
essays, presentations, quizzes, drafting, moot courts and small class tests etc. The
method of internal evaluation differs from college to college. Though, internship is
encouraged but it is not mandatory and students undertake voluntary summer
internship which is not regulated by any governing authority46.
In contrast, The All India Institute of Medical Sciences allocates an entire year of its
program for the students to intern in different branches of medicine on a rotating
basis, emphasizing the importance given to practical training during the academic
session. Similarly, students pursuing Chartered Accountancy (CA) are required to
complete an internship over a period of three years between different stages of the

43 Jaidev Mehrotra, Why major overhaul is needed in India’s legal education assessment system,
available on: https://www.orfonline.org/expert-speak/why-major-overhaul-needed-india-
legal-education-assessment-system-46064/

44 Id.
45 Id.
46 Id.
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CA exams, regulated by the Institute of Chartered Accountants of India (ICAI).
Hence, law, which is also a professional degree like CA and medicine requires
practical experience substantiated with theoretical knowledge47. The assessment pattern
in India’s legal education system requires a major overhaul. Indian law schools
need to look at the positive aspects of the legal education systems in the US and
UK and integrate them into their indigenous systems. Case studies, continuous
assessments, vocational training and mandatory apprenticeships should be incorporated
into the assessment pattern with at least 40 percent weightage being given to these48.
To successfully implement this, law faculty needs to be trained and encouraged to
conduct classroom debates and discussions. Students must be made to analyze,
interpret and present their views and inputs on various landmark judgments to
enhance their communication, analytical and interpersonal skills49. India has one of
the largest and more complex legal professional and legal education systems in the
world50.

IMPACT OF COVID-19 ON LEGAL EDUCATION

Cvid-19 pandemic have a wide and deep impact upon all activities of human life.
Traditional system of education had become dysfunctional. Most of the educational
institutions including legal institution have started to impart teaching through online
mode. This online method posed numerous challenges for teaching and learning
process. In this process those who were techno savvy became front runner of the
online teaching. Same time, again this created a big gap between premier and non
premier legal institutions in India. Due to economic disparity, it was not expected
that all the students do have proper access to the requisite technological resources.
Along with that most of the faculty did not have full commitment, willingness,
expertise as well as technological resources for taking online classes. Despite this
the online method cannot replace to the importance and effectiveness of face to face
teaching method.

COMMITMENT OF TEACHERS & WORKING HOUR’S

The sudden and timely shift from classroom to online teaching has shown dedication,
commitment, enthusiasm and patient of academic fraternity to their profession. During
this pandemic, whole academic fraternity has participated in different academic
activities such as online teaching, evaluation, webinars, faculty development programs
etc. It has encouraged technological use in academics. Lot of effort has been made
in that regard. Consequently, the working hours increased for managing all activities
online. But same time huge disparity has been marked between poor and wealthy.

47 Id.
48 Id.
49 Id.
50 C. Raj Kumar and Prakash Mishra, Reform legal education https://www.deccanherald.com/

opinion/main-article/reform-legal-education-712906.html
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Premier legal institutions have taken the benefit to have technological and others
resources but others definitely suffered adversely. Non premier institutions, institutions
belonging to rural areas, students and faculty members associated with them lacked
behind in that process. Most of them did not have requisite access to the technological
resources.

DOWNFALL OF STUDENTS

During Covid-19 considerable downfall of students is witnessed. Most of the students
faced problems during this pandemic in attending online classes, evaluation process,
webinars and moot court activities etc. Taking online examination was allowed by
the UGC and BCI but it was not feasible for all. Sanctity, integrity and fairness
were highly undermined in taking online examination because there were no proper
technological resources to manage and monitor the same. It has also undermined
the process of evaluation. Recently, the importance of clinical legal education such
as externship, moot court, legal aid camp, court visit etc. has been recognized but
during this pandemic these things became dysfunctional. There was no guideline
by regulatory authorities that how to provide the qualitative clinical legal education
during this pandemic. Therefore this aspect of learning suffered more. There was
no system or guideline from any monitoring body to monitor minimum standard
of per week classes, seminar and vivo vice presentation etc. During online teaching,
most of time communication remain one sided. To deal with pandemic situations
the alternative method adopted by the academic fraternity is appreciable. It was a
most transformational event which has given a chance to both the teachers and
students to become well versed in technology. Online teaching of legal education
without classroom teaching, clinical trials and other activities cannot be complete,
effective and perfect one in itself. Classroom teaching and other activities are the
backbone of effective legal education, where students are not only takes benefit
about theoretical complexities of legal knowledge but also are trained through
experiment based programmes like legal aid clinics, lokadalats etc. Therefore online
teaching cannot be seen as future plan or alternative platform of legal education51.

USE OF TECHNOLOGY

Inpast, majority of law colleges have maintained rigidity about innovation and use
of technology within the classroom. Due to scourge of pandemic, there is a trend to
use and adopt the technology in legal education. At present, every law institute has
a primary responsibility emphasize on e-learning and do the entire academic exercise
online. Technology has provided a medium to academicians and students to remain
connected to each other. There is no need to commute from one place to another
for attending classes, seminar, conferences, faculty development program etc. Law
institute can conduct various events such as debate competitions, quiz competition,

51 http://ili.ac.in/covid/sp.pdf Last visited on 22.01.2021 at Swami Vivekanand Subharti
University, Meerut.
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moot court competitions etc online.
Law schools adapting to and implementing these at a quicker speed can emerge as
game changers and successfully provide out-of-the-box experiences. Some schools
have already taken proactive steps to make e-learning experience smooth and hassle-
free. The Supreme Court of India is also hearing some of its vital cases through the
virtual medium. A few High Courts are also undergoing experiments to introduce
technology for making judicial system more accessible to all. Positively, pandemic
of Covid-19 has prompted India’s legal system for increased usage of technology. It
is required that every court must be equipped with the appropriate technology to
facilitate the legal processing. More budgetary allocation is required for technology
up gradation. It will very helpful to clear the pendency cases. In providing the
legal education, massive use of technology will produce a class of advocates well
versed in technology. The purpose is to empower the legal fraternity and judiciary
with the knowledge of using technology and virtual medium. The litigant, without
being physically present, actively participates in the court proceedings, views
everything via virtual media and gets notified about daily ruling, date of hearing,
etc. Introduction of technology calls for robust cyber security systems, preventing
cyber threats. Adopting the shifting trends will pave the way for a brighter future.
Therefore, it’s high time for academic world to adopt technology base learning
process with modified and strategic approaches52

CONCLUSION

There is no doubt that legal education is one of the fastest and ever growing sectors
of education in India. The interest of students for doing law has increased. It is
evident from the fact that more and more students are applying for Common Law
Test in each year. India has largest population of lawyers in the world but there is
still a need of quality lawyer. According to the need and requirement of society the
legal education is required to be more inclusive. Now it is necessity of time that
one must think beyond mere establishment of National Law University rather to
emphasize on weeding out the weakness and inefficiency from the system of legal
education. Reforms must be in terms of scope, quality and excellence in legal
education53. For this purpose, the multi-disciplinary approach must be adopted and
the legal education must be made more accessible, affordable and qualitative for
students54. “Expansion means we will have to have more manpower to fuel an
efficient justice system55”. It is estimated that reducing pendency of cases can alone

52 http://adamasuniversity.ac.in/covid-19-overhauls-legal-education-breaching-its-long-fortified-
walls/http://ili.ac.in/covid/sp.pdf Last visited on 22.01.2021 at Swami Vivekanand Subharti
University, Meerut.

53 Molilyfavours 2nd generation of legal education reforms Available on: https://
www.indiatoday.in/india/south/story/molily-favours-2nd-generation-of-legal-education-
reforms-81116-2010-08-29.

54 Id.
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add about two percent to GDP56. A system must be created by which the lawyers
from poor background and region may also be able to stand with the best few law
schools professionals. For this, the focus must be given to promote excellence beyond
national law schools.

SUGGESTIONS

It is suggested that thecompulsory civics education should be introduced till fifth
standards. Rules of societal etiquette including waste management, clean and green
environment should be taught at this level, to ensure that young children become
engaged & knowledgeable citizens.TGT teachers must be LL.B. with human rights.
The basic subjects of law should be taught at upper primary stage (6th to 8th).At
secondary level (11th to 12th) semester system should be implemented and law should
be taught as one compulsory paper in each semester. Teacher’s eligibility should be
LL.M one year course. Organizing a lecture by expert in a month should be mandatory
for all higher secondary and secondary schools on constitutional obligations of citizens
in India and role of students in nation building. A committee at all India level
should be constituted to regulate fee structure of all law colleges/ legal institutions.
Legal education in NLU’s should be provided at affordable cost.To promote the
exchange of ideas, experience sharing and discussion on innovative legal thoughts
among various stakeholders of legal area i.e. Academicians, Advocates & Judges, a
Legal Research Board should be formed at Centre and State level.Supreme Court
should come up with a Legal Education Committee under its research wing of
National Legal Research Institute or ILI. In each state a Legal Research Institute
should be developed.In each district one model law school should be identified and
developed.Proper & separate budget allocation for legal research should be made
on the pattern of developed countries. Separate grants for legal research should be
provided by the government. Grant should also be given for project on the issues
of Legislative Bodies at Centre and State. All India entrance examination in Law
should be introduced.25% admissions in NLU’S and top private Universities must
be taken from BPL categories on the same parameter like RTE Act. At all levels the
idea of “One Country, one Law and one Curriculum” should be applied with maximum
25% liberty to the Schools/University/ Institutions on the basis of local requirement
& justifications. Full autonomy to all law colleges under the idea of “One Country
one Law and one Curriculum” should be given.Every law school must have at least
one smart board to train law students on various e-methodologies of learning. Where
five year law is already running and has passed five years, no permission should
be required for introducing LL.B. three year’s course.B.A. (Law), as a general graduation
and non practice course 10+2+3 pattern should be introduced.
In the era of e-governance & digitalization, it is required that AIBE should include
computer as part of its syllabus. Androids should be allowed to students after
completion of 18 years age. The students below 18 years of age should be allowed

55 Id.
56 Id.
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for a tablet as part of education policy. Attendance should be compulsory through
Aadhar. Database of such enrollment and attendance should be linked with Legal
Education Board at State level.Salary should be given through government portal.
The private institutions will transfer the amount payable to the faculty members to
the government and government will transfer through online portal to the employees.
For private institution pay grade or scale should be fixed like minimum consolidated
salary of 25,000 (Assistant Professor), 50,000 (Associate Professor), and 75,000
(Professor) to make functioning of the private institution more flexible in term of
financial load while attracting faculty at government scale. No institution should be
allowed to pay lesser than minimum consolidated salary but higher can be given.Single
portal for faculty database with Aadhar details should be prepared under which no
double entry of Aadhar be allowed. This measure will avoid running of legal
institutions with fake faculties.Constitutional provisions related to All India Judicial
Services should be implemented. District Judge should act as ex-officio visitor for
all law colleges of the District for experience sharing with students.Teacher having
15 years experience should be allowed to apply directly for Higher Judicial
Services.Appointment of teachers in judiciary and viseversa, judges in academics
on deputation basis should be allowed.Every week Law students from second year
onwards should attend classes for four days and observe court proceedings for two
days.Practice in court should be mandatory for faculties at least one day in a week.
They have to visit the courts to understand the development in the field of
law.Chambers in the name of college should be allotted by the concerned Bar
Associations. The free legal aid will be provided through these chambers under the
supervision of National Legal Service Authority, State Legal Service Authority and
District Legal Service Authority, where faculties will work as pro-bono Advocates.
For giving ranking and rating to Law Schools 25% weight age should be given to
the functioning of legal aid clinics, student’s attendance, curriculum and fulfillment
of other para-legal activities.All institutions will be expected to upload their activities
immediately after their execution. Though the path of the legal education has no
limits and boundaries hence the suggestions made are illustrative but not exhaustive,
still with the suggestions made bright day with fresh breeze for legal education is
anticipated.
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Emerging Role Artificial Intelligence Vis a Vis Complexities of
Law and Morality

Rituparna Bhattacharjee* & Dr. Aparajita Baruah**

ABSTRACT

The rules enacted for policy administration were not written with Artificial Intelligence or
legal analytics in mind; rather, they were written for a human to utilise for a human. As a
result, there were areas where discretion may be exercised. Areas which seemed to be a
conflict between morals and law were decided on fact-to-fact basis. With the lightning speed
of technology, this aspect seems to be overlooked as of now. Supreme Court Portal to Aid
Court Efficiency (SUPACE) an artificial intelligence site that is aimed to provide relevant
facts and laws to a court based on the case at hand is once such innovation. Its principal
objective as a research tool for judges is to ostensibly increase the Court’s efficiency and
eventually begin to aid in the reduction of case pendency. The purpose of this article is to
understand the growing AI into doing ease of justice, however also trying to understand the
consequences of the dilemma between law and morality that is usually complex also to a
judicial mind and implementation of AI in various forms
Keywords: Artificial Intelligence; Jurisprudence; Law and Morality; Robot Judge; Autonomous
Legal System.

I. INTRODUCTION

The Department of Defence of the United States of America issued a directive almost
a decade ago indicating that legal autonomous capabilities are not permitted on the
battlefield1. This was done primarily because the autonomous system was unable to

* Research Scholar, Faculty of Law, Gauhati University, E-mail: rituubhattt@gmail.com, Mobile:
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distinguish between combatants and civilians. A simple auto spellcheck may change
the entire meaning of a statement made by using a new word provided into its
system. Of course, it is inadvertent and innocuous in some sectors; but, if it prejudices
someone’s rights, it is surely something to consider. In India, precedent has been a
valid source of law, however it is the discretion of the judicial mind that judicial
activism has significantly improvised with the changing patterns of the society.
The Supreme Court of India recently launched the Supreme Court Portal to Aid
Court Efficiency (SUPACE)2. SUPACE is an artificial intelligence site that is aimed
to provide relevant facts and laws to a court based on the case at hand. Its principal
objective as a research tool for judges is to ostensibly increase the Court’s efficiency
and eventually begin to aid in the reduction of case pendency. The rules enacted
for good governance were not written with AI or legal analytics in mind; rather,
they were written for a human to utilise for a human. As a result, there were areas
where discretion may be exercised. The purpose of this article is to explore the
growing AI into doing ease of justice, however also trying to understand the
consequences of the dilemma between law and morality that is usually complex
also to a judicial mind and implementation of AI in various forms

II. LAW & MORALITY

The common good, or the fulfilment of the purpose for which a society exists, is the
objective to which all laws aim, making them essential in any society because they
are sine qua non to the State’s end. The goal of the majority of civilizations is to
give people the chance to live full lives. As a result, peace is a state’s immediate
common good while the community’s life of reason is a state’s ultimate common
good. It should be emphasised that the collective good is preferable in form but not
in terms of quantity to the wider good.
The term “law” is complicated and prone to numerous distinctions, but complexities
need distinctions, and distinctions are the threads of understanding that weave
their way through the maze of human affairs. The basic definition of law encompasses
all of its traits in its broadest sense: “Law is an ordination of reason for the common
welfare by him who has care of the community and propagated.”3

Because the types of law differ in their casualness, it is clear that the term “law” is
based on the categories analogously rather than univocally. The sources and
applications varies, the term law is employed in a variety of ways with a fundamental
commonality of meanings, rather than having a single meaning.
The natural law establishes the end of justice in the service of the common good,
while the jus gentium establishes the means of justice. However, since both the
natural law and the jus gentium establish the end and the means of justice in a

2 “Artificial Intelligence and Judicial Bias - Centre for Law & Policy Research.” Centre for Law
& Policy Research, August 28, 2021. https://clpr.org.in/blog/artificial-intelligence-and-the-
courts/.

3 “St Thomas Aquinas.” Fiu.edu, 2022. https://faculty.fiu.edu/~henleyk/St.htm.
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universal sense, the positive law is required to establish the specific and practical
sequence of concrete acts. The basic function of positive law is to bring natural law
into practise across numerous civilizations and cultures, and it so announces and
enhances natural law with more exact conclusions.4

Positive law, on the other hand, is prone to error since it deals with the contingent
rather than the necessary; as a result, because positive law is largely about
determination and thus -opinion, positive law may be contradictory to the common
good, although it is dedicated to the common good per se5.
A set of human behaviours that are ordered in respect to one another and to a
purpose is the target of morality, which is frequently associated with order. Any
moral theory has worth at its core since it is the ultimate idea in its genus and the
first in the hierarchy of our practical conceptions. ‘The value of anything is largely
determined by its perfection and action. Because of this, morality starts with the
idea of value. As a result, the subject who does the act and the desired object are
both present in the moral act.’
The proximate norm will be human reason, and the ultimate norm will be the
eternal law. Because man has the stamp of Divine Intelligence inscribed on “his
heart” in the form of general principles of action by which the results of his strivings
are measured, the moral act derives its quality from its agreement with some norm6.
Therefore, morality is the modification of a recognised system of values, and the
standard of morality is rational human nature. To put it another way, morality is
simply abiding by the rule of reason, which is the law that regulates human life.
Thus, the moral nature of man is his method of achieving his goal.
Law and morality are related by the moral responsibility that it imposes, i.e., the
requirement of an act in relation to a necessary purpose. This is because law, as the
command of practical reason, inherently entails an obligation. Thus, obligation derives
from the fundamental idea of law as an effective demand of practical reason, i.e., a
correlation of some necessity between the needed action and the purpose for which
it is mandated. The obligation of positive human laws, on the other hand, is not the
same as the obligation of morality7.
In defining those virtues that are related to the common good, law is linked to
morality. This does not imply that positive human law should prohibit all vices or
command all virtues; rather, it should prohibit only those human flaws that jeopardise
society’s basic life, and command only those virtues that may be ordained by human
means for the common good.
4 Helen Silving, ‘The twilight zone of positive law and natural law’ California Law

Review,Vol.43,pg 477
5 Michael Shermer, ”Transcendent Morality. The Science of Good and Evil”(Henry Holt and

Company 2004)
6 McInerny, Ralph, and John O’Callaghan. “Saint Thomas Aquinas (Stanford Encyclopedia

of Philosophy).” Stanford.edu, 2014. https://plato.stanford.edu/entries/aquinas/.
7 Supra note 4
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In the same way that justice is a moral idea that has no validity outside of the
realm of morality, law is linked to morality. In essence, justice entails the establishment
of equality. Jurists, philosophers, and law enforcement officials can be classified
into two categories when it comes to the link between law and morality.
One philosophy believes in the separation of law and morality, while the other
claims that the two are completely merged. Morality has long been seen as a universal
and distinguishing feature of all human endeavours. The moral sense is the instinctive
sensation that prompts us to approve of certain things while disapproving of others.
Mr. Justice Oliver W. Holmes is the archetypal proponent of a perfect separation of
law and morality in American law8. In a well-known presentation to law students,
Justice Holmes suggested that a law student could obtain a better knowledge of the
law by viewing it through the eyes of a “evil man” and so recognising a distinction
between law and morality. ‘Holmes’ ostensible goal was to gain a better knowledge
of law in terms of scope and content by emphasising the idea that morality should
not be linked with the contents of law because morality has no objective validity
and moral phrases lose their ethical value when used in law.
The key distinction between certain positivist theories like Kelson’s or Austin’s and
others that incorporate ethical postulates into the concept of law and the legal order
is whether the meta legal foundation of a legal order should be sought inside or
beyond it.
Law, positive morality, and ethics, according to Paton, are overlapping circles that
can never completely coincide. We don’t see a strong connection between the rule
of law and positive morality. If the legislation lags behind popular expectations, it
will be challenged. When legal requirements are set too high, enforcement becomes
extremely difficult. As a result, we can conclude that there is a distinction but not
a split between law and morals9.
As part of the fabric of social life, the law and morality complement and supplement
each other10. According to Prof. Hart11, good order is that which represents ideals of
justice, morality, or men’s ideas of what should be. As a result, the intended order
in all kinds of governance, whether democratic, fascist, or communist, is unmistakably
meant as operating order. In this perspective, law is viewed as nothing more than
an order with its own underlying morality. If we are to construct something that
can be termed law, even if it is a terrible law, this morality of order must be expressed.
Prof. Fuller’s eight inner morality principles are not intended to be substantive

8 Allen Mendenhall,. “Oliver Wendell Holmes Jr. And the Darwinian Common Law
Paradigm.” European Journal of Pragmatism and American Philosophy, no. VII–2 (December
23, 2015). https://doi.org/http://journals.openedition.org/ejpap/411.

9 “Law and Morality,” n.d. https://www.lkouniv.ac.in/site/writereaddata/siteContent/
202004032240236358Kamal_Ahmad_Khan_Law_and_Morality.pdf.

10 Ibid
11 Hart H.L.A, The Concept of Law, 1972, p.6.
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natural law maxims12. Rather, they are procedural natural law concepts. However,
in whatever type of government, the legal system can generate a healthy socio-
political environment if eight elements of Prof. Fuller’s inner morality are considered
in the law-making process and the authorities involved are directed by a sense of
morality.
The Wolfenden Committee13 of 1954 in England reported in 1957 that the law’s aim
was not to intrude in citizens’ private lives or seek to enforce any particular pattern
of behaviour. The committee suggested that homo-sexual behaviour between consenting
adults in private no longer be a criminal offence because the state should not interfere
with citizens’ private life. Unless society equates the area of crime with that of sin,
it is not the function of law to see private morality or immorality.
In 1955, the American Law Institute published a draught model of the Penal Code
in response to the committee’s recommendations, urging that all consensual
relationships between adults in private be removed from the ambit of criminal law.
The rationale for such recommendations was that such common sex practises in
private between consenting mature partners do not jeopardise the community’s secular
interests. However, in 1974, the United States Supreme Court condemned naked
dancing in nightclubs and barred the use of wine on the grounds that, notwithstanding
the lack of a statutory restriction, such activities harm public morals.
Prof. Hart and Devlin have differing viewpoints on the relationship between law
and morality, as well as the enforcement of morals in the law. Prof. Hart grounds
his argument on John Stuart Mill’s article “On Liberty.” According to John Stuart
Mill, the only reason for the community to wield power over any individual against
his will is to avoid harm to others. There is no need to prohibit homo-sexual conduct
or make prostitution criminal because private immorality has little impact on society
as a whole.
Lord Devlin, in contrast to this idea, believed that the law should continue to uphold
a minimal level of morality14. He claims that each community has developed moral
structures that are ingrained in its way of life. Marriage, for example, is a common
institution in many societies, although monogamy is not required in all societies.
Through legal phenomena, society is obligated to protect its moral conceptions.
Prof. Hart believes that the rule of law in a specific legal system does not require a
minimal morality test. He believes, like Stuart Mill, that legal phenomena should
be kept separate from private morality and immorality. He highlighted that judges

12 Edwin W. Tucker, (1965) “The Morality of Law, by Lon L. Fuller,” Indiana Law Journal:
Vol. 40 : Iss. 2 , Article 5. Available at: https://www.repository.law.indiana.edu/ilj/vol40/
iss2/5

13 Sir John Wolfenden, ‘Report of the Committee on Homosexual Offences and Prostitution’
British Library, London 1957 available at https://www.bl.uk/collection-items/wolfenden-
report-conclusion#

14 Ronald. Dworkin, “Lord Devlin and the Enforcement of Morals.” The Yale Law Journal 75, no.
6 (1966): 986–1005. https://doi.org/10.2307/794893.
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do not have the authority to declare the homosexual law approved by the British
Parliament unconstitutional on the basis of its reasonableness or unreasonableness.
In contrast to Prof. Hart, Prof. Fuller argues that society is founded on a profound
moral foundation. There are certain standards of behaviour and moral principles
that society expects people to follow, and failure to do so jeopardises the society’s
culture. As a result, Fuller argues for the inner morality of law, emphasising the
junction of the law as it is and the law as it should be.
Law and morality have a close link, albeit they are not the same thing. If legislation
is based on public policy, public policy should be based on some healthy ideals
that the community values at the time and location in question. In today’s democratic
system, laws are based on, or are meant to be based on, popular opinion. Public
opinion is largely founded on sound moral concepts, some of which are desirable
in terms of universal moral rules that apply to all civilised cultures.
It is not coercive power that is used to create a legal system, but rather some
fundamental and recognised rules that are established in the key law-making
procedure. These principles appear to be morality rules rather than legal rules,
because they must be norms of what society accepts as right, fair, and reasonable.
According to Fuller, law has its own inherent morality.
It is true that there are many laws that are not founded on natural law principles or
the highest morality, and may not even be based on the positive morals of the
people. Such laws are only valid because they have been sanctioned. Nonetheless,
it is true that there are many laws, legal concepts, and decisions founded on specific
and well-known moral principles that are intended to serve, protect, and uphold
morality and promote justice in the actual sense15.
Law is incapable to bring morality into being on its particular. There are two conditions
that must be met in order for an order to be considered a good order. To begin
with, the authority that produces laws must be influenced by moral values. Second,
we can’t have good order unless our legislators are willing to accept the law’s
intrinsic morality. These exterior and interior moralities of law influence one another
in the life of a nation16.
However, while legislation is vital for maintaining a decent level of morality, it also
has its limitations, and it is not intended to make people moral through physical
coercion. Though the relationship between law and morality is very close and intimate,
and without it, we cannot have state solidarity or people’s safety, it must be
remembered that all that is morality cannot be enjoined by law; if a society’s people
do not have a high moral character, moral laws become distant for the common
people in that society17. Law should not strive to accomplish too much and should

15 Liam Murphy, The Boundary of Law: Law, Morality, and the Concept of Law, October 28, 2004,
https://ethics.harvard.edu/event/boundary-law-law-morality-and-concept-law

16 Supra note 4
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delegate many responsibilities to other values, such as society’s culture and art of
life. The morality related to culture is what ties the multicultural society together.

III. ARTIFICIAL INTELLIGENCE

Artificial intelligence, as opposed to natural intelligence produced by animals such
as humans, is intelligence demonstrated by robots. Artificial intelligence uses computers
and technology to simulate the human mind’s problem-solving and decision-making
abilities. AI systems, in general, work by consuming huge volumes of labelled training
data, analysing the data for correlations and patterns, and then using these patterns
to forecast future states. By examining millions of examples, a chatbot fed examples
of text chats may learn to make lifelike exchanges with people, and an image
recognition programme can learn to recognise and describe items in photographs18.
The use of disruptive technology in the public sector represents a paradigm shift
based on important changes, not just a tool. It is insufficient to “do the same but
with more technology” by incorporating fresh innovations into current problems or
enhancing computer architecture.
It is important to reconsider or redefine approaches and ways of understanding
how society and technology are related, rather than the other way around. It is
important to guarantee that AI development is sustainable, inclusive, and tends to
reduce rather than widen social inequities. This shift must be controlled from the
standpoint of “social technology.”
The rationale of paper-based bureaucracy has largely been copied by governments
in the digital era. Smart bureaucracy, on the other hand, does not entail that analogue
processes are digitally duplicated.
The objective is to use AI technology to aid in the transition to a new paradigm of
growing public organisations. Simply put, rather than adding additional offices, the
digital or algorithmic organisation advances by expanding or altering its algorithms.
Examples include: At the City of Buenos Aires Attorney General’s Office, the first
transition has already been finished. We’re now moving much closer to the second
transition, from a paper-based and digital bureaucracy to a smart bureaucracy, where
AI systems help to streamline and exponentially speed up interactions and operations.
This is made possible by automation and predictive analytics.
‘Prometea’ is an AI technology that allows us to substantially reduce the time it
takes to administer justice. Producing 1000 housing rights judgements, for example,
took 174 work days in the “paper and digital” bureaucracy paradigm. They are

17 “Law and Morality in the Light of Jurisprudence.” Legalserviceindia.com,2022. https://
www.legalserviceindia.com/legal/article-1888-law-and-morality-in-the-light-of-
jurisprudence.html.

18 https://plus.google.com/+UNESCO. “AI and the Rule of Law: Capacity Building for Judicial
Systems.” UNESCO, November 4, 2020. https://en.unesco.org/artificial-intelligence/mooc-
judges.
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finished in 45 days with ‘Prometea’19. The same holds true for concerns over labour
rights. Without “Prometea,” 1000 choices were produced in 83 days. “Prometea”
just needs 5 days to complete. It also helps to make sure that all filings adhere to
all regulations. It cuts the processing time for 1000 papers in half, from 160 to 38
days.
It was possible to reduce the amount of time needed to choose urgent cases at the
Colombian Constitutional Court, which gets hundreds of petitions every day, from
96 days to 2 minutes. ‘Prometea’ reads, analyses, finds, and identifies high-priority
health issues in a matter of seconds. All of this is being done with human oversight.
With the application, document creation can also be automated. As a result, 14
documents could be prepared in 16 minutes rather than the 2 hours and 40 minutes
it would take a person. In this example, the efficiency has grown by 937
percent.‘Prometea’ is a virtual assistant for document creation at the Inter-American
Court of Human Rights. It enables for price control of items to be purchased in the
realm of public contracting20.
“Prometea” allows you total control over the formal aspects of the texts you’re
working on while reducing typing errors by 95%. The “industrial” paradigm, which
is predicated on a series of linear operations to arrive at a result or conclusion,
requires that many techniques and approaches learned under it be unlearned in
order for AI to be used in a government agency. To put workers and citizens at the
centre of the system, it is vital to rethink approaches based on the usage of modern
information technology.
During this process of unlearning and learning new logics, public administrations
must establish adequate data governance skills while ensuring a sustainable and
inclusive AI development. a tendency that seeks to lessen existing injustices rather
than fostering new ones. Therefore, this transformation needs to be managed via
the perspective of social technology.
On the one hand, utilising intelligent technology to make the citizen-state interaction
simpler and more convenient (the front-office world). On the other hand, using
systems to expedite and improve internal processes within government organisations
is becoming more and more common (the back-office world)
The majority of state-citizen contacts take place in the front-office realm, where
digital assistants based on voice or chat contact handle comments, inquiries, complaints,
requests, or claims so that citizens don’t have to wade through countless web pages
to find the information they need. A digital assistant that understands natural language,
such as Apple’s Siri, can even finish some tasks fully.

19 Ast, Federico. “Prometea, Artificial Intelligence in the Judicial System of Argentina.” Medium.
Astec, June 6, 2020. https://medium.com/astec/prometea-artificial-intelligence-in-the-judicial-
system-of-argentina-4dfbde079c40.

20 Supra note 19
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Automation and the use of AI systems are frequently used to replace routine, repetitive,
or mechanical tasks. These workers are transferred to new positions that enable
them to work more imaginatively and effectively. Even though the mechanical and
repetitive processes of the typewriter were replaced by the computer and word
processor, this issue is not new; however, it has become much more prevalent recently.
To help the judiciary clear backlogs in the small claims procedure, the Estonian
Ministry of Justice has mandated the development of a “Robot Judge.” And despite
how absurd a “Robot Judge” may seem, Estonia’s efforts are not original. The use
of AI by the judiciary is a political issue in the Netherlands as well. This stands to
reason because the judicial system has a significant amount of potential for using
AI. Procedures are meant to be less prejudiced, more affordable, and quicker. But
as with the mechanization of executive policy choices, there are problems.
It’s insightful to refer to the usage of AI in courts as “Robot Judge.” While some
individuals worry that computers will rule the world, others are intrigued by the
potential that emerging technologies and machine intelligence may offer. Even if
the term “robot judge” is becoming more common, it will probably take some time
before AI can fully replace human judges in all court situations. This is particularly
pertinent for the types of court circumstances that leap to mind first for solicitors.
These are all the high-profile, complex cases that regularly call for the production
of a sizable quantity of court records and witnesses, as well as frequently leading
to unique legal interpretations.
Despite the fact that AI can predict the outcome of court cases (for example, European
Court of Human Rights decisions), it is still far from capable of replacing humans
in the most complex instances. Predicting the result of court proceedings using
artificial intelligence is, at best, a first step toward such systems.
There are at least three ways that AI can be used in and by courts. First, judicial
administrators can employ AI to help streamline their court’s caseload. Furthermore,
the use of AI in court management promises a better understanding of the vast
amount of useful data held by the judiciary. Second, AI will increasingly be utilised
in courts to assist judges in their judicial roles, such as identifying, organising, and
selecting relevant jurisprudence, detecting trends in jurisprudence, assisting in the
presentation of parties’ arguments, or creating arguments to be used in the ruling.
In certain countries, such as the United States, AI is already being utilised in bail
trials to assist judges in determining the likelihood of recidivism.21 Although these
assistance systems ostensibly delegate decision-making to humans, AI can have a
significant impact on the case’s conclusion. It’s natural that when AI is employed to
assist judges in the courtroom, the judges may not challenge the AI because it’s
difficult to challenge a system that evaluates thousands of cases. This is especially
true while working under time restrictions. As a result, AI in courts could be compared
to the employment of AI in courts.

21 A Završnik,. Criminal justice, artificial intelligence systems, and human rights. ERA Forum 20, 567–
583 (2020). https://doi.org/10.1007/s12027-020-00602-0
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Traditional and qualitative human connection must be kept apart since they have
different moral standards. However, the possibility of some kind of very broad
supervision or incidental review by a judge or court staff person is not entirely
eliminated by the use of AI in courts. The use of AI as courts is the third way that
AI may have an impact on the legal system in the future.
“AI-based technologies provide tremendous opportunities,” according to UNESCO,
“if they are developed in accordance with international norms, ethics, and standards,
and if they are grounded in values based on human rights and sustainable
development.”
CJI Bobde stated the same thing, that “SUPACE will not spill over into judicial
decision-making.”22 Its capabilities would be limited to data gathering and analysis.
Even a system that is limited to organising and transmitting information but has no
direct impact on decision-making can be harmful. When it comes to AI-related justice
systems, the likelihood of prejudice is a serious worry.
Even if the algorithm’s creators did not intend to code prejudice into the system,
the data used to achieve conclusions frequently reflects systemic biases that already
exist. ‘The supreme court adopted a translation tool called SUVAAS to ease and
accelerate the translation of judicial orders and judgements from English to vernacular
languages in November 2019, which started the preliminary work on the application
of AI in the judicial system23.
As the technology stands now, this emphasises the need for human control at every
stage of AI processing. According to Dr. Reiling, an AI’s algorithm cannot be utilised
as the primary decision element, and judges must maintain control while having
the option to diverge from the outcome.
As a result, any (small or major) integration of AI into the Indian court system
must be done with caution and a thorough understanding of the risks and unforeseen
implications. In addition, we must study and learn from the experiences of other
legal systems that have implemented AI.
Until the AI is employed at a level where the task is purely docket management,
the values and morals side of the system will stay unaffected. What’s important
right now in terms of technology implementation is that the laws are keeping up
with the rate of change as technology advances.

IV. THE PATH AHEAD

AI applications in courts have legal concerns, whether they are used in case
administration, to assist judges, or to make decisions. Challenges relating to data
protection, for example. Human rights will frequently be mentioned in discussions

22 “Artificial Intelligence and Judicial Bias - Centre for Law & Policy Research.” Centre for Law
& Policy Research, August 28, 2021. https://clpr.org.in/blog/artificial-intelligence-and-the-
courts/.

23 Ibid
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about the potential use of AI in courts as a method for assessing AI’s suitability.
This encompasses the right to a fair trial as well as closely connected governance
values like transparency and accountability. It is useful to distinguish between the
employment of AI in and as courts when assessing the compatibility of AI with
human rights. The potential human rights issues, particularly with relation to the
employment of AI in courts to assist judges, appear to be minor.
The outcome will generally be that using AI isn’t any harder than using human
performance, at the very least. Think of an AI system that can map relevant case
law or recognise legal arguments. Such technologies won’t be able to compete with
a judge who randomly types search terms into a search engine. Individual rights
will frequently act as a framework for establishing ethical norms rather than a
direct boundary in the use of AI in courts.
Human rights problems are increasingly apparent when AI is used as a court or as
a “Robot Judge.”24 This is primarily because these human rights were created for
situations in which a human would preside over judicial proceedings. The prevalent
idea of what constitutes a fair procedure is inextricably linked to human interaction.
And in specific circumstances or sectors of law, such as criminal law, it will be
especially vital to maintain this perspective.
Whether this remains true for the previously indicated non-complex non-rivalrous
civil settings is an issue that AI will publicly raise. There will undoubtedly be
issues, such as: Why shouldn’t parties who are in agreement on the expected outcome
of the case be allowed to choose a Robot Judge if doing so results in receiving a
court decision in a fraction of the time this would normally take? even if not all of
the decision’s justifications are included in the printed decision. Is it conceivable
under these situations to give up the right to a fair trial?
Countries all over the world are rapidly adopting responses to big data and artificial
intelligence-driven social, political, and economic transformations. What appears to
be fine in one place can be terrifying in another. China has embraced facial recognition
technology on a large scale. While Americans are frequently quite casual about
turning over personal information to firms in order to feed machine learning
algorithms, Europeans have been more careful. They’ve embraced the “right to be
forgotten” as well as the General Data Protection Regulation, which requires firms
to secure EU residents’ data and has already resulted in fines of more than $50
million for Google25.
On the analytics front, the EU has also taken a more sceptical stance. It has created
a set of guiding principles for ethical issues in AI research and development, such

24 Rowena Rodrigues,Legal and human rights issues of AI: Gaps, challenges and vulnerabilities,Journal
of Responsible Technology,Volume 4,2020,100005,ISSN 2666-6596,https://doi.org/10.1016/
j.jrt.2020.100005. (https://www.sciencedirect.com/science/article/pii/S2666659620300056)

25 Anupam Chander et al., Achieving Privacy, 74 SMU L. REV. 607 (2021) https://scholar.smu.edu/
smulr/vol74/iss4/6
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26 “Worries about Developments in AI.” Pew Research Center: Internet, Science & Tech. Pew
Research Center: Internet, Science & Tech, June 16, 2021. https://www.pewresearch.org/internet/
2021/06/16/1-worries-about-developments-in-ai/.

27 Today, India. “India Today Web Desk.” India Today, September 20, 2018. https://
www.indiatoday.in/education-today/gk-current-affairs/story/racism-sexism-prejudices-ai-
robots-1344535-2018-09-20.

as transparency and non-discrimination26. This looks to be the first step toward
establishing guidelines for the contexts and depths of AI deployment.
Now, a new legislation in France makes it illegal to use statistics and machine
learning to analyse or anticipate judicial behaviour, a practise known as “judicial
analytics.” U.S. academics gathered court data to experimentally analyse how pretrial
detention decreases criminal defendants’ negotiating power in plea talks in one
recent example of this type of investigation.
If banning is considered an option, it may appear foolish and ineffective, but that
does not mean that nothing can be done to anticipate and handle the threats posed
by a more technology driven legal system.
In some ways, this legislation is a continuation of European privacy concerns,
and it also mandates that the identities of parties in a case be suppressed.
Supporters of the law argue that analytics may still be performed without the
use of judge data. However, meaningful analysis or prediction of court action
necessitates taking into account individual differences among judges, which might
be significant.
On the other hand, increasing public access to data or public access to processed
data may diminish the need for lawyers, which is a huge challenge for a country
like India. However, there are a slew of other compelling reasons to be concerned
about the use of big data in the legal system. One issue is one of partiality. Racism,
sexism, and other prejudices may quickly taint the human-generated data used to
train machine learning algorithms27. In a similar case, machine projections will learn
what a person would do, resulting in a discriminatory result.
However, achieving such a position in India will take substantial time. Given the
extensive structure of subordinate courts, tribunals, special courts, lok adalats, and
high courts across the country, partial usage of AI will exacerbate imbalance and
discriminatory access to justice unless a consistent infrastructural setup is made.
Another important aspect to remember is that Indian laws were never written with
AI in mind, so any attempt to apply the procedural parts of Indian laws will inevitably
result in a huge setback. What would make a big contribution is the creation of a
new set of procedural code that is complementary to the present one and follows
established methods. This will not only buy time for both the set structure and the
nation’s technical advancement to be gradually integrated.
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V. CONCLUSION

Even if fully automated lawyers are still a way off, other developments are already
taking shape as researchers and digital businesses use new data and analytical
methods to better the legal system. Instead, they must create open and honest lines
of communication while paying close attention to the advantages and risks of any
emerging innovations introduced into the judicial system. One of a society’s most
important commitments to its citizens is access to justice. If we maintain a tight eye
on the machine, new technologies can help us realise that promise.
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Evolution of Insolvency and Bankruptcy Laws in India

Sureksha Garg* & Dr. Vaishali Arora**

ABSTRACT

Effective and efficient insolvency and bankruptcy laws help in achieving ease of doing business.
The term Insolvency is a state whereas Bankruptcy is the effect of that act.
The IBC took birth by repealing SICA. It appeared with a broader reach, with a goal of
addressing the issues through more efficient guidelines and execution. Since the inception of
the law in 2016, it has been more than five years and in this span, there have been several
changes in it.
In the present article, Evolutions of Insolvency laws are mapped, along with the critical
analysis of the Code and suggestions made.
Keywords: Insolvency Laws, Insolvency and Bankruptcy Code, Amendments, Critical Analysis,
Bankruptcy.

INTRODUCTION

“Insolvency and Bankruptcy Code” was introduced in 2016 to address the existing
issues related to insolvency laws in India. “The Companies Act” had the provisions
of insolvency before the Code was introduced. The Code was specifically made for
the Insolvency purpose and wanted those laws to bring under one umbrella. It was
formed to radically change and develop the Insolvency Resolution in India. It was
indicated and was of the opinion that the existing framework and the legislature
were not adequate and were somewhere ineffective as it would result in slow and
delayed justice. Under the new Code, there are 4 important Institutional Framework
that governs the whole Code. It includes “Insolvency and Bankruptcy Board of
India (as a regulatory authority), Insolvency Professionals (they act as an intermediary
between the debtor and bank), Information Utilities (all the information including
the storage for information on Credit. Adjudicatory Authority (All the authority
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who facilitates an in-time resolution to the Insolvency Proceedings)”. IBC was a
significant step toward institutionalised creditor control. It used a creditor-driven
method rather than the debtor-driven approach used by the SICA regime.
Previously there were few Acts which would take care of insolvency and bankruptcy
which would including “Sick Industrial Companies (Special Provisions) Act, 1993;
Securitization and Reconstruction of Financial Assets and Enforcement of Security
Interest Act, 2002; Companies Act 2013” but currently in 2016 a Code which deals
with the Insolvency Laws specifically has been introduced and enacted which is
“Insolvency and Bankruptcy Code, 2016”. A new and a separate law in form of a
code and even have a separate tribunal for it. When we talk about a separate system
which specifically deals with Insolvency then it comes into our mind why do we
need it. We know India being one of the most populated countries we need it as
there was much chaos & justice was delayed then the recovery of the defaulted
asset was not effective also the loaded tiers of the system lead to slow disposal of
cases, the Indian credit system was under huge strain. Insolvency along with
bankruptcy is a huge individual domain which cannot work where there is an
overload.1 Strengthening the insolvency law would directly have an effect on the
economy as it adds to the economy of the country and for that, they try to strengthen
the pillar of the economy. Economy development will ultimately help in promoting
entrepreneurship. Solid and powerful insolvency and bankruptcy structure are required
to prevent this waste. Insolvency is defined as the inability to meet one’s debt
commitments, such as repaying the principal, paying interest on repayment of the
debt, as well as salaries, taxation, and charges. A judicial pronouncement that a
company or person is insolvent and that the debts are erased into the disposal of
investments is known as bankruptcy. Bankruptcy code rules to achieve economic
competitiveness by permitting creditors to file for bankruptcy to recover their
obligations. The structure involves the growth of debt markets, which is essential
for the nation’s economic betterment.

HISTORY

Earlier insolvency and bankruptcy rules were many and fragmented, resulting in
multiple debt collection forums with overlapping jurisdictions. “Presidential Towns
Insolvency Act, 1909” and “Provincial Insolvency Act, 1920”have been in effect for
more than a century without major changes. The Companies Act of 1956 only allowed
for company liquidation in circumstances of winding up.
The purpose of the “Sick Industrial Companies Act, 1985” was to resurrect “sick or
possibly sick units”. “Board for Industrial and Financial Reconstruction” heard the
revival suggestions. Nevertheless, it really only extended to enterprises that were
industrial companies. The borrower’s administration would determine if the business
is sick or not. The borrower was permitted to keep the charge of the managerial
resources even after being pronounced sick. High Courts had the power to issue

1 “Financial Stability Report dated Dec. 31, 2018, RESERVE BANK OF INDIA (Jun. 5, 2022,
10:00 AM), rbi.org.in/Scripts/PublicationReportDetails.aspx?UrlPage=&ID=917.”
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winding-up orders as well. They did, nevertheless, routinely revisit instances in the
expectation of uncovering a gleam of optimism for a comeback2.
In 1985, the “Judge V. B. Eradi Committee” proposed that SICA be repealed and
that all BIFR matters be transferred to “the National Company Law Tribunals”,
which is formed by the updated “Company Law, 1956”. The suggestions, on the
other hand, just weren’t implemented.
In 2000, “the Advisory Group on Insolvency Laws, of the Standing Committee on
International Financial Standards and Codes, RBI” on “Bankruptcy code” recommended
a comprehensive bankruptcy code that would “reorganisation, corporate insolvency
leading to winding up and liquidation of corporate entities and cross-border
insolvency”, and also the revocation of “SICA, 1985”.These proposals, however, too
were disregarded.3

Eventually, “the Corporations Act, 1956” was considerably revised, culminating in
a totally new “Companies Act, 2013”, founded primarily on the “J. J. Irani Panel’s
suggestions” and then on to the Dr. N. L. Mitra Panel’s ideas.
“The Recovery of Debts Due to Banks and Financial Institutions Act of 1993”, as
well as “the Securitizations and Reconstruction of Financial Assets and Enforcement
of Security Interest Act of 2002”, were both enacted to aid in the resolution of the
rising NPA crisis. They did, however, exacerbate the situation in the debt market
by giving some creditors greater recovery powers than others. It also resulted in a
large number of overlapping recovery claims.
Till a focus primarily on comprehensive law on “Insolvency and bankruptcy” was
enacted, the Apex court and the various H.C’s were overburdened with “recovery
claims” made by various parties under various legislation.4

OBJECTIVES OF INDIAN CODE FOR INSOLVENCY

IBC’s Objectives

• All of India’s present bankruptcy laws should be amended and consolidated.
• Insolvency and Bankruptcy Proceedings in India to be Expedited and Simplified.
• To protect creditor’s rights, including that of shareholders.
• So that the company may revive in a time-bound manner.

2 “Corporate Sickness: Critical Analysis of SICA Vs IBC: A Study, (Jun. 5, 2022, 11:00 AM),
https://www.proquest.com/docview/2518779839/fulltextPDF/8243B3704F0D4660PQ/
6?accountid=133553.

3 A Primer on the Insolvency and Bankruptcy Code, NISHITH DESAI ASSOCIATES, (2019),
http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research_Papers/A-Primer-on-
the-Insolvency-and-Bankruptcy-Code.pdf.”

4 “Analysis of Insolvency and Bankruptcy Code: In the Light of changes in 2020, (Jun. 7, 2022,
11:00 AM), https://www.ijlmh.com/wp-content/uploads/Analysis-of-Insolvency-and-
Bankruptcy-Code.pdf.”



71CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

• Encourage entrepreneurship.
• To provide creditors with the required relief, hence increasing credit availability

in the economy.
• To come up with a novel and quick recovery procedure that banks, financial

institutions, and individuals can adopt.
• To incorporate “Insolvency and Bankruptcy Board of India”5.

What is IBC?

• “The SICA was repealed, and the Insolvency and Bankruptcy Code was born.
The Insolvency and Bankruptcy Code was written with a broader scope,
with the goal of addressing problems with more effective regulations and
implementation. The code only applies to 4- individuals, partnership firms,
limited liability partnerships, and corporations.”

• The IBC establishes a schedule for insolvency resolution. Whenever a debtor
misses a repayment, creditors seize the debtor’s property and give the debtor
“180 days to resolve the insolvency”. To guarantee that the resolution process
runs smoothly, the Code provides debtors with immunity from creditors’
resolution claims during this time. Individual insolvency will be decided by
the “Debt Recovery Tribunal,” whereas corporate insolvency will be decided
by the “National Company Law Tribunal.” The appointment of an “Interim
Resolution Professional,” the filing of a complaint, the formation of a “Creditors
Committee”, discussion of the resolution plan, and submission of the plan to
the adjudicating body and acceptance of, are all steps in the process. In
order to implement effective stakeholders participation issues, the Code splits
creditors into 2 groups: Financial Creditors and Operational Creditors.

• Insolvency is a condition, whereas bankruptcy is the result of that condition.
Insolvency happens when a person’s or an organization’s liabilities outweigh
their assets, and when they are not able to acquire adequate funds to meet
their commitments or debts as they become payable. Whenever an individual
is unable to meet all of his financial responsibilities, he usually declares
bankruptcy. The corporation asks the government for help in paying back its
creditors.6

• The Code’s four pillars of institutional architecture are a fundamental change.
The first of these pillars is a specialised group of people known as Insolvency
Professional (IPs). They are essential to the proper functioning of “insolvency,

5 “The Insolvency and Bankruptcy Code, 2016, (Jun. 8, 2022, 10:00 AM), http://www.prsindia.org/
administrator/uploads/media/Bankruptcy/Bankruptcy%20Code%20as%20passed%
20by%20LS.pdf”.

6 “M.S.Sahoo, A Journey of Endless Hope, Insolvency and Bankruptcy Code A Miscellany of
Perspectives, NEW DELHI: INSOLVENCY AND BANKRUPTCY BOARD OF INDIA 1-12,
(2019).”
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liquidation, and bankruptcy procedures.” The second pillar is “Information
utilities (IUs).” These store information on lenders and loan terms in an
electronic database, avoiding delays and factual disputes in the case of a
default. The “AA” stands for “National Company Law Tribunal (NCLT),”
which treats corporate insolvency, and “Debt Recovery Appellate Tribunal,”
which treats individual bankruptcy. The fourth pillar is the “Insolvency and
Bankruptcy Board of India (IBBI),” which has regulatory oversight over the
Code’s processes and experts. • The Code also incorporates elements of other
statutes to provide a single insolvency forum for all types of debtors and
creditors to resolve insolvency.7

• The first successful CIRP case was “Bhushan Steel”, where “TATA Steel agreed
to buy Bhushan Steel” for Rs. 32,500 crores.

What is the Bankruptcy and Insolvency Code?

Bankruptcy is defined as the legal situation of a business or a person in which the
debt owing to the creditors cannot be repaid. In the majority of countries, bankruptcy
is imposed by judicial order. Most often, the debtor is the one to start it. It is
essential to remember that bankruptcy is not the same as an insolvency. It is not
the only legal status that a bankrupt person or company may be able to claim. In
nations like the UK, only private persons may declare bankruptcy. Entities and
businesses may be subject to administration, liquidation, and other similar insolvency
actions.
“The Insolvency and Bankruptcy Code, 2016 (IBC) is India’s bankruptcy law, which
aims to unify the existing framework by establishing a single insolvency and
bankruptcy law”.

“WHO CAN AND TO WHOM INSOLVENCY AND BANKRUPTCY CODE BE
APPLIED” -

Before the commencement of this code, there were various other laws which governed
insolvency. Later a fully codified law which would specifically deal with insolvency
was brought to avoid the delay and confusion in the cases related to it. Under IBC
three parties can initiate the ‘Corporate Insolvency Resolution Process (CIRP)’8. IBC
scheme may authorize the Aggrieved Person (Liquidation for Corporate Person) to
apply for the Insolvency under the Adjudicating Authority i.e. “National Company
Law Tribunal (NCLT)” and they may appeal against the order of “National Company
Law Tribunal” under “National Company Law Appellate Tribunal (NCLAT)” under

7 “IBBI (Insolvency Resolution Process for Corporate Persons) (CIRP) Regulations, 2016, IBC LAWS
(Jun. 10, 2022, 10:00 AM), https://ibclaw.in/ibbi-cirp-regulations.

8 Damodar Hake, Janhavi Gupta, An Overview of the Working of Insolvency and Bankruptcy
Code, 2016 with reference to Insolvency Professionals, 12 TUR. JRNL. OF COMP. AND MATH.
EDU. (2021), https://www.proquest.com/docview/2628343501/6028EB0F44174845PQ/
1?accountid=13355.”
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Section 61 of the Code. A person aggrieved (Bankruptcy for Individual and Partnership)
can apply for Insolvency under the Adjudicating Authority i.e. “Debt Recovery
Tribunal (DRT)” and may appeal against the order of “Debt Recovery Tribunal
(DRT)” under “Debt Recovery Appellate Tribunal (DRAT)” under Section 181. NCLT,
NCLAT & DRT, DRAT are the form of redressal of grievance arising out of the
Adjudicating Authority. And if any party is not satisfied with the decision of the
NCLAT or DRT then they can appeal to the highest authority i.e. Supreme Court.9

WHO CAN APPLY FOR INSOLVENCY PROCEEDINGS?

1. An application can be filed by the parties they are Financial Creditors [a
person to whom a debt is owed which can legally be transferred or assigned],
Operational Creditors [a person to whom a debt that is operational in nature
(goods and services debt) is owed which can legally be transferred or assigned
and even by the Corporate Debtors [a person who owes some kind of debt
to another person (Financial Creditor/Operational Creditor).

2. There is only one difference between the petition filed by a “Financial Creditor
and an Operational Creditor”. The process for initiating the “Corporate
Insolvency Resolution Process for both the Financial Creditor and the
Operational Creditor” is the same just that in the case of the Operational
Creditor they are required to give a demand notice of 10 days to the corporate
debtor before they file the Corporate Insolvency Resolution Process petition
in NCLT. Whereas in Financial Creditor there are no such requirements.

“Process resolve insolvency in the Code”
The following techniques for resolving insolvency are provided under the Code.

• “Initiation”: Whenever there is a default, either debtor or creditor can start
the resolution process.

• “Decision to file for bankruptcy”: A committee of financial creditors will
decide what happens to the outstanding debt owed to them. They have the
option of either reviving the debt or selling (liquidating) the debtor’s assets
to settle the amounts owed to them. The debtor’s assets are liquidated if no
decision is made within 180 days.

• “Liquidation” - When a debtor enters liquidation, the process is monitored
by an “insolvency specialist.” Profits from the sale of such debtor’s assets
are distributed according to a fixed schedule.10

AMENDMENTS

“The Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018”

9 “Icsi.edu. 2021. e-focus ICSI-WIRC e-Newsletter April – 2021, ICSI (Jun. 9, 2022, 10:00 AM),
https://www.icsi.edu/media/filer_public/e_focus_April_2021.pdf.”

10 “The Insolvency and Bankruptcy Code (Amendment) Bill 2019, (Jun. 11, 2022, 10:00 AM),
prsindia.org/billtrack/ insolvency-and-bankruptcy-code-amendment-bill-2019.”
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• “Under the Insolvency and Bankruptcy Code, 2016, allottees of a real estate
project must be regarded as financial creditors, according to the Ordinance.

• The voting bar for routine decisions in the committee of creditors has been
reduced from 75 percent to 51 percent. For certain crucial decisions, this
requirement has been reduced to 66%.

• The Regulation allows for the withdrawal of a resolution application with
the NCLT under the Code, but only with the permission of at least 90 percent
committee of creditors.”

Concerns Regarding the 2016 IBC

• Failing to fulfil the time limit: Under the IBC, the insolvent asset must be
dealt with it within 270 days. As a result of ongoing litigation through one
or both parties, 5 of the 12 big cases assigned to IBC were outstanding for
even more than 600 days. One of its most prominent cases of the IBC’s
stormy past is Essar Steel’s insolvency. The case, worth Rs 50,000 crore, has
been in the IBC for over 600 days.

• An inadequate number of judges and benches: India has 14 NCLTs, two of
which are still to open. A few years ago, the government announced that 24
bankruptcy courts will be established. In contrast to the goal of selecting 60
legal and professional members, the NCLT judge register shows only 27
people have been assigned to the task. Delhi & Kolkata carry the responsibility
of the “Jaipur, Chandigarh, Guwahati, and Cuttack benches”. The government
has promised that the NCLT capacity will be increased to 15 from 10 seats.
There have also been 26 newly appointed members, bringing the overall
number to 52.

• “Haircuts”: It is a term used to describe the amount of a company’s debt
that is forgiven by its creditors as part of a “resolution plan” designed to get
the business back on its feet. To this far, “financial creditors” have been
awarded 43 percent of all claims and 188 percent of all earnings from the
liquidation. The length of the haircuts should be as short as is practicable.

• Every one of these factors heightens the possibility that IBC may join the
ranks of DRT and SARFAESI, and that banks might lose trust in it as well.

• The Apex Court’s recent judgement to reverse the RBI’s order to submit all
power companies to the “NCLT” set a wrong precedent.

“The Insolvency and Bankruptcy Code (Amendment) Bill 2019” Parliament enacted
to address the following issues:

• The Code establishes a deadline for individuals and enterprises to address
the insolvency. Insolvent firms and individuals are unable to repay their
outstanding debts.

• In accordance with the Law, a financial creditor may begin the process of
insolvency resolution by filing an application with the “National Company
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Law Tribunal (NCLT)”. Within a period of fourteen days, the NCLT is expected
to determine whether or not default has occurred. After that, a “Committee
of Creditors (CoC)”, which will be made up of financial creditors, will be
constituted in order to deliberate on the resolution of the insolvency. The
Committee of Creditors may decide to prepare a resolution plan in order to
restructure the debt of the debtor, or it may decide to liquidate the debtor’s
assets instead.

• The CoC will nominate a resolution specialist with the responsibility of
presenting the resolution plan to the CoC for approval. It is necessary for
the Council of Commissioners to provide its approval to the proposed
resolution, and the process must be finished within one hundred and eighty
days. If the NCLT decides to approve the hike, it is possible that it will be
maintained for an additional 90 days.

• If the CoC rejects the settlement plan, the debtor will proceed into liquidation.
In case of liquidation of the debtor, the Code establishes a priority order for
the distribution of assets. In this order financial creditors are given priority
over operational creditors (e.g., suppliers). Home buyers who paid advances
to developers will be treated as financial creditors under the 2018 amendment.
The NCLT will appoint an insolvency professional to represent them.

• 3 issues are handled in the bill. It improves the time-limit requirements, for
starters. Second, any resolution plan should include a minimum payment to
operational creditors. Finally, it lays forth how a vote is to be made, by a
group of financial creditors.11

“Insolvency & Bankruptcy Code (Second Amendment) Act 2020”

1. “The Insolvency and Bankruptcy Code (2nd Amendment) Act 2020” was
just enacted by the Rajya Sabha. On June 5, 2020, the IBC Bill 2020 went into
effect.

2. The following section shall be placed just after Corporate debtor of 2016,
paragraph 10:
a. Section10 A Suspension of the “Insolvency resolution process” for corporate.

“Notwithstanding anything contained in sections 7, 9 and 10, no application
for initiation of corporate”. As per Section 10 A, “for any failure originating
on or around March 25, 2020, an obligor shall submit a bankruptcy resolution
plan for a period of 6 months or any prolonged stay, not surpassing one
year from a certain date,” Starting March 25, no new bankruptcy actions
would be launched in the aftermath of something like the COVID-19
epidemic until at least 6 months. Defaults on instalments going all the
way back to March 25, when the nationwide shutdown was put in place

11 “Insolvency and Bankruptcy Board of India (2019) The Quarterly Newsletter of the Insolvency
and Bankruptcy Board of India, July-Sept., 12 IBBI (Jun. 12, 2022, 10:00 AM), ibbi.gov.in.”
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to prevent COVID-19 illnesses, would not have been considered for
bankruptcy law for at least 6 months.

3. Changes to “Section 66”. After sub-section (2) of section 66 of the primary
Act, the following sub-section shall be introduced –
b. “Section 3 – Notwithstanding anything in this section, no application shall

be lodged by a resolution professional under sub-section (2) in respect of
any default for which the corporate insolvency resolution procedure is
suspended as provided in section 10A.”

4. “Sections 7, 9, and 10” of the bylaw are suspended on the premises that the
global epidemic has caused business owners ambiguity and strain for frivolous
reasons, that the major national shutdown has introduced the interruption
of company operations, and that trying to find a sufficient amount of engaging
in a specific for a distraught or deferring company or organization would be
challenging in such situations.12

“The Insolvency and Bankruptcy Code (Amendment) Bill, 2021”

• The Lok Sabha passed the “Bankruptcy and Bankruptcy Code (Amendment)
Bill, 2021,” which would change the insolvency legislation and enable a
“prepackaged resolution procedure for troubled Micro, Small, and Medium
Enterprises”.

• The ordinance passed on April 4th will be replaced by the bill. It suggested
that MSMEs use “pre-packs” as an insolvency resolution strategy.

• Instead of a public bidding process, creditors and shareholders might identify
a potential buyer.

Bill provisions include:

• It establishes a Rs 1 crore minimum threshold for starting “the pre-packaged
insolvency resolution process”.

• It allows both “the insolvency resolution process” and “the pre-packaged
insolvency resolution process” against the “corporate debtor” to be dismissed.

• Punishment for illegally or deliberately launching an or before bankruptcy
resolution process with the intent to deceive others, including for dishonest
administration of the principal debtor during the process.

• Offences involving the “pre-packaged insolvency resolution process” are
punishable.

“Insolvency & Bankruptcy Code Amendment Act 2021”

• A pre-pack is when a distressed company’s debt is resolved through an

12 “Sanjana Rao, Insolvency Procedures — Investigating the Pre-Pack Paradigm In India ,
GOVERNMENT LAW COLLEGE, MUMBAI”
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agreement between “secured creditors and investors” rather than through a
“public bidding process”.13

• Under the new mechanism, distressed corporate debtors (CDs) can initiate a
PIRP with the approval of two-thirds of their creditors to resolve their
outstanding debt.

• Unlike the “Corporate Insolvency Resolution Process (CIRP)”, debtors retain
control of their failing company during the PIRP.

• Over the last decade, this form of insolvency procedure has become a more
common approach for insolvency resolution in the UK and Europe.

What exactly are “pre-packs”?

• A “pre-pack agreement” is a deal to resolve a distressed company’s debt.
It’s just an arrangement amongst “secured creditors and investors”, rather
than “a public bidding process”.

• Only the debtor can initiate a bankruptcy proceeding with the approval of
financial creditors under the system.

• Under general bankruptcy laws, a small business’s proprietors or substantial
shareholders relinquish operational control to lenders of the enterprise.

• In “a pre-packaged insolvency scheme”, the shareholders or proprietors retain
control of the business.

• The creditors will reach an agreement with the promoters or a possible investor,
and the NCLT will approve the resolution plan.

• A settlement proposal must have been approved by at minimum 66 % of
financial creditor who seem to be unconnected to the corporate debtor before
submitted to “the NCLT”.

• “The NCLTs” approve or disapprove a request for PIRP before taking into
consideration CIRP.

• According to analysts, PIRP would resolve business insolvency faster than
the current approach (CIRP).14

CRITICAL ANALYSIS

• The complaint would be filed with the NCLT, which is associated with the
state. First, Arnav, a Jaipur-based provider, offered assistance to the Jaipur
local branch of ABC Pvt Gurgaon. A $15,000,000 debt load exists. – Mr.
Arnav will have to file a petition with the Chandigarh Bench of the NCLT
(Because Company is register in Gurgaon and attached “NCLT bench” is in
Chandigarh for the Haryana state)

13 “(AMENDMENT) Ordinance, 2021 Msmes – First Step Towards A Long-Awaited Pre-packaged
Insolvency Resolution For Msmes – First Step Towards A Long-Awaited Legal Framework ,
Insolvency, Pre-packaged, Resolution For, and Legal Framework. 2021.”
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• NCLT benches really aren’t operational: Although the government announced
in July 2019 the creation of 25 more NCLT single and division benches at
various places, including Kochi, Jaipur, Delhi, Amravati and Chandigarh.
Due to a lack of suitable infrastructure and staff members, the bulk of these
stay non-operational or partially operating.

• A “Corporate Insolvency Resolution Process” must be filed by the “Corporate
Debtor, Financial Creditor, and Operational Creditor”. In neither of the
aforementioned cases, however, a deadline for submitting CIRP has been
specified. It’s worth noting that “the IBC” is silent on the time limit for
filing an insolvency petition. Some landmark Supreme Court cases involving
the IBC will also be examined, allowing us to see if the legislation has harmed
corporate affairs or whether it’s been a real game - changer, lessening the
load and accelerating the process of settling disputes, as well as whether,
caused by power shift, it has provided the creditor identical authority to
apply for liquidation if he so wishes.

• It has been more than five years since the law was enacted in 2016, and the
code has undergone multiple amendments during that time. The code has
undergone significant changes during the last five years, since it has been
revised several times. The Supreme Court and the High Courts have both
issued notable landmark decisions decoding the Code, raising concerns about
its validity in light of its grey areas. It has been a difficult task to effectively
implement the Debtor and Financial distress Code Supervisory authorities
modifications were enacted as a result of the “Corporate debtor”.

• To fully comprehend “the Insolvency and Bankruptcy Code”, one must study
the most recent and revised versions of the Act, as well as the judicial
explanation of the code, which are available on the “IBBI (Insolvency and
Bankruptcy Board of India)” portal. It is important to note that the country’s
insolvency rules are still developing; they are still a work in progress. People
find it difficult to understand and perceive the law because of the many
conversions and interpretations.

• IBC cross-border insolvency – India lacks an efficient mechanism for resolving
cross-border insolvency. Nirav Modi, for instance, filed bankruptcy inside
the United States to prevent engaging with Indian officials.

• The Appellate Tribunal in “Jet Airways (India) Ltd. v. State Bank of India,
2019” while finalising the Jet Airways cross-border bankruptcy procedure,
the Dutch administrator was granted authorization to attend the company’s
“Committee of Creditors” meetings.

• Why There is no proper system for dealing with “cross-border insolvency
under the IBC”. The decisions of the Appellate Tribunal imply that India has
the potential to create positive judicial trends in the domain of cross-border
insolvency.
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CONCLUSION AND SUGGESTIONS

The IBC framework represents a paradigm shift from SICA’s wholly protected
unprofessional approach. IBC has finally focused on asset maximisation and exit
flexibility. While focused on the going concern principle, the IBC allowed for prompt
execution.
Under IBC, the interests of all parties are balanced. SICA’s debtor-driven approach
to creditor-driven professionalism and good governance in protecting stakeholders’
interests is the benchmark. Under IBC, there are four pillars, that have built a global
standard resolution and liquidation process with conducive ecosystem.
The revisions under “Insolvency and Bankruptcy (Amendment) Act, 2020” were
required since they removed some lingering concerns. The Amendment also cleared
the door for the Code’s rapid resolution mechanism. The section 4 threshold level
has been raised for the benefit of corporate debtors and to avoid frivolous claims.
However, this has put the stakeholders’ interests at risk. Furthermore, the interests
of small and medium-sized businesses were not respected in the 2021 amendment.
The alternate process has also been left unspecified. As a result, the measures The
Indian Government’s actions could have a destabilizing effect to the economy. IBBI
as well as other organizations within the IBC’s legislative structure, through timely
revisions and swift execution of measures, established institutional development
and culture.
The IB Code is undeniably important and relevant in today’s world, as it has been
updated. In India, the outdated insolvency and bankruptcy regime was reformed. It
can be concluded that we now have a comprehensive and consolidated law (in the
shape of the currently existent law, framework for debt resolution with a time limit)
that meets international requirements. This would help India improve its rating of
ease of doing business, by establishing a feeling of empowerment and regularity to
corporate activities. Its performance is determined by how well it is implemented.
Because “the Code is still in its nascent phase”, it is anticipated that it will be made
operational in such a way that the emphasis will be on implementing the legislation
rather than quickly operationalizing it.
The recent amendments have been a boost the Code. PPIRP is a valuable addition,
which is a positive move towards making the Code more robust. Still a lot can be
done to make IBC at par with global standards.
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The Role of Judiciary in the Protection of Women Workers in
India: A Critical Study
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ABSTRACT

Women’s employment and access to decent work are essentialcomponents of inclusive and
sustainable development.Women continue to face numerous challenges in entering the labour
market and obtaining decent work, and they are particularly affected by issues such as employment
opportunities, job choices, working conditions, job security, wage equality, discrimination,
and balancing work and family responsibilities. Furthermore, women make up a large proportion
of the informal economy, where they are the most susceptibleto exploitation and the least
institutionally protected.The Constitution of India guarantees the protection and empowerment
of women, especially the women workers through the Preamble and various other provisions
including Articles 14, 15, 16, 39, 42, etc. Furthermore, there are several laws in place to
safeguard women who work in factories and other industrial institutions. The Factories Act
of 1948, the Pregnancy Discrimination Act of 1961, the Equal Pay Act of 1976, the Sexual
Misconduct of Women at Workplace (Prevention, Prohibition, and Redressal) Act of 2013,
and many other laws have played a significant role in the empowering women of women
workers in India, ensuring their safety and security at all levels of employment.Our Indian
Judiciary too while interpreting the provisions of these legislations has put forward the welfare
of women workers as its first priority above all. Many major Supreme Court decisions,
including Vishaka vs. the State of Rajasthan, Air India v. Nargeesh Mirza, Triveni K.S. vs.
Union of India and others, and a host of other cases, indicate this.The State has primary
responsibility in the execution of these judicial pronouncements and provides relief and remedy
to the women workers.
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INTRODUCTION

Women make up a substantial component of the workforce in India, and their women’s
employment is gradually increasing. Not that there aren’t any legal safeguards in
place. In actuality, all genders have equal rights and opportunities under the Indian
Constitution. Many labour regulations also incorporate specific measures for the
protection and well-being of working women. However, the bulk of this regulation
doesn’t really apply to businesses in the small and private sector, which account
for the majority of women’s occupations. Despite the fact that they are governed by
labour law, the regulations are effectively null and invalid due to a lack of enforcement.
Furthermore, there is also one more depressing issue to remember. Unscrupulous
employers use the very rules that are supposed to protect working women to work
against them. If employers find it impossible to get around these regulations, they
fire women workers, putting a stop to their economic survival. To address any
disparities, all of these elements must be properly studied when formulating policy
and legislative measures for working women. Women as a group of employees
require special attention and examination.
Welfare measures like nurseries, maternity leave benefits, separate restrooms, and
washing facilities are not available or well maintained. The penalties imposed by
these statutes are insufficient to deter employers from violating the provisions of
these legislations. In reality, these laws necessitate serious and strong enforcement,
which is now missing. In this context, the examination of numerous instances
demonstrates that the judiciary’s role in safeguarding working women’s rights is
extremely laudable.These legal decisions highlight the constitutional need to prohibit
employment sexual discrimination based on their gender in the workplace, as well
as in employment-related and incidental situations. The purpose of this paper is to
examine the role of the Indian judiciary in the protection of women workers in
India, taking into account the various welfare legislation that protects women workers
as well as the landmark judgments handed down by our courts in upholding the
dignity and welfare of women workers in our country.

INDIAN CONSTITUTION AND WOMEN WORKERS

Despite the emphasis laid on equality of sexes in the Indian Constitution, women
are still discriminated against in the areas of economic & social life.1 The Indian
Constitution promises to provide justice, liberty, and equality to all of its citizens,
as well as to encourage fraternity among them all. Certain essential rights are
guaranteed by the Constitution in order to achieve these purposes. Negative rights
are also protected, such as the prohibition of discrimination and the denial of equal
rights under the law. The Constitution acknowledges women’s uneven social status,
and a specific article authorizes the state to establish special arrangements for women
and children, even if it violates the requirement not to discriminate among citizens.2

1 Savitri Arputhamurthy, ‘Women, Work and Discrimination’ (1990) Ashish Publishing House
Pvt. Ltd., New Delhi, p. 2.

2 Article 15(3), Constitution of India.
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In order to strengthen the equality guarantee, Article 15(1) of the Constitution clearly
bans the government from being discriminated against on the faith, race, caste,
gender, or birthplace. Discrimination is Against the law, but preferential treatment
is not. According to Article 15(3), the state has the jurisdiction under the Indian
Constitutional to create special arrangements for civilians and children. The goal is
to develop and strengthen women’s status by allowing them to participate in the
country’s social and economic activities. Article 21 was given a liberal interpretation
in the landmark case of Vishaka v. State of Rajasthan3 that appropriate conditions
of work should be provided for women to ensure that women are not bound to
face a hostile environment in workplace. The Women employees should not feel
that they are in a disadvantaged position in so far as their employment is concerned.
Articles 38, 39, 40, and 42 of the constitution, in addition to Article 14, 15(1), permit
government policy and legal philosophy to promote women empowerment via socio-
economic democracyas indicated in the preamble. Article 39(d) especially provides
for equality in remuneration for work of a same of similar nature done by men and
women. Similarly Article 42 ensures just and humane conditions of work and provides
for maternity relief for all women workers.

THE NATIONAL LABOUR COMMISSIONS ON WOMEN WORKERS

The Indian government established the National Commission on Labour to suggest
improvements to present labour laws in the organized sector, as well as “umbrella”
legislation to give some protection to employees in the unorganized sector. Both
the First and Second National Commissions on Labor offered several recommendations
to enhance the working conditions of women in industrial facilities.

First National Commission on Labour on Women Workers

On December 24, 1966, the First National Commission on Labour was constituted,
led by Justice P.B. Gajendragadkar. In August 1969, the Commission delivered its
conclusions after a comprehensive assessment of all areas of labour issues between
the developed and developing sectors.Work committees should be established in
each unit with a registered union, according to the First National Commission on
Labor. It made several recommendations to improve the conditions of employment
of women workers. Major recommendations are: -

• Women’s right to work should not be considered inferior or inferior to men.
Building/improving appropriate training facilities is essential. Women will
benefit from career guidance programs because they will provide them with
the information they need.

• Women should give priority to the handicrafts and professional training they
are good at.

• “Equal pay for equal work” is a principle that should be implemented more
successfully than it is at present.

3 AIR 1997 SC 3011
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• Women must be integrated into a more skilled labor category to make their
employees more cost-effective for the company.

• As part of social and economic planning, this should be possible through
effective skill development and fair distribution of women’s labor.

Women Workers and the Second National Commission on Labor

On October 15, 1999, the Second National Commission on Labour (NCL) was
constituted, and on June 29, 2002, Prime Minister Atal Bihari Vajpayee accepted its
report. The creation of wage boards to control wage rates for workers in all industries
was recommended by the Second National Commission on Labor. It also gave
suggestions for women workers. They are: -

• Adolescents should work fewer hours, women should not be permitted to
work underground in mines, and women should not be allowed to work
outside of defined hours, and so on.

• There should be no limits on women working nights provided the number
of female employees on a shift is not less than five and the management can
provide enough transportation, after or before shift hours, take care of yourself,
and get some rest.

The First and Second National Commissions on Labor have both underlined the
need of improving the working conditions of women in various establishments and
providing them with opportunities to improve their skills. This thrust on skill
development could be understood keeping in mind that a major chunk of the women
is still lingering under the unorganized and informal sector as unskilled labour.
The National Commission on Labor’s Recommendations is vital because they have
a significant impact on the governmental policy for safeguarding women workers.

Prohibition of Sexual Harassment at Workplace

Workplace harassment is a breach of women’s basicfreedoms to equality, which are
entrenched in the Indian Constitution’s Articles 14 and 15, as well as the right to
liberty and dignity stated in Article 21, and the right to pursue any career path,
commerce, or sector, including the rights of workers in a positive atmosphere free
from harassment. Trade agreements and documents, like the Convention for the
Suppression of All types of Discrimination against Women, which India joined on
25, June 1993, recognize the right to be free from sexual misconduct and to work in
a dignified way.
Our Supreme Court ruled in Vishaka v. State of Rajasthan4, that gender discrimination
against women in the workplace is a violation of their fundamentalhuman rights,
as well as their right to freedom of expression. As a result, it is a violation of one’s
freedom to practice any profession, trade, or vocation.The Supreme Court has
established certain guidelines or other bodies that workplaces should follow in the

4 AIR 1997 SC 3011
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absence of regulations attempting to implement compliance with relevant of the
basic human rights of equality of the sexes and protections in place from sexual
misconduct allegations, particularly the protection of workplace sexual
harassment.These guidelines are as follows: -

• Employers should take preventive steps, such as prohibiting all forms of
harassment and ensuring safe working conditions in terms of cleanliness,
comfort, and health.

• If management rules are broken in the workplace, the appropriate disciplinary
action should be implemented.

• Employers must report these offences to authorities if they are covered by
the Indian Penal Code, 1860.

• The Organization should form a remedial committee in the event of harassment.
Regardless matters whether the protest violates the Indian Penal Code, 1860,
or other regulations, this should be done.

• More than half of the members of such committees should be women, and
the chairman, who is also an advisory body, must be a woman. The government
is required to receive yearly committee progress reports. The Organization
should take the necessary steps to raise awareness about the problem.

All workplaces must strictly adhere to the above-mentioned guidelines and norms
in order to maintain and enforce working women’sgender equality rights. These
orders are legally obligatory and enforced until adequate laws to occupy the industry
are established, as advised by the court. The Sexual Discrimination of Women at
Workplace (Avoidance, Regulation, and Grievances) Act was issuedby the Central
Government on 22, April 2013.The goal of this Security is to ensure women in the
workplace from sexual harassment, as well as to prevent and address complaints of
discrimination and concerns linked to it. Despite the fact that the Act has been in
place since 2013, there remains a lack of knowledgeof the repercussions of sexual
harassment and the remedies available.5The Prevention of Sexual Misconduct Act
of 2013 would need not only the creation of an atmosphere in which women may
freely express their concerns and seek justice but also the sensitization of males to
the rights of women in the industry.

5 “The Act also provides the circumstances under which an act may amount to sexual
harassment. These are:

(i) implied or explicit promise of preferential treatment in her employment; or
(ii) implied or explicit threat of detrimental treatment in her employment; or

(iii) implied or explicit threat about her present or future employment status; or
(iv) interference with her work or creating an intimidating or offensive or hostile work

environment for her; or
(v) humiliating treatment likely to affect her health or safety.
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RIGHT TO PREGNANCY AND MATERNITY BENEFITS

The Right to a full-term pregnancy, delivery, and child-raising are all part of a
woman’s reproductive rights. Women have the constitutional right to make
reproductive decisions under Indian Constitution’s Article 21, which the Supreme
Court’s Constitutional Bench recognized in the Putaswamy case.6 Furthermore, the
Supreme Court has decided that women’s reproductive choice freedom is a component
of individual liberty as outlined by Article 21 of the Constitution.
In compliance with the Indian Constitution’sArticle 42, the Maternity Benefit Act of
1961, was adopted, which addresses the pregnant women’semployment in businesses
as well as the provision of maternity benefits and advantages.7 The Maternity Benefit
Act,of 1961 protects women from dismissal during maternity leave.8 Most recently,
the Indian government progressively amended the Maternity Benefits Act,of 1961
to increase maternity leave with full pay from 12 to 26 weeks9 for women working
in the private and public sectors. Many women who apply for maternity leave
often face “discrimination” at the companies that employ them.
The Maternity Benefit Act of 1961 was passedto protect the well-being and health
of working women and their children. It seeks to encourage the female worker as a
mother and to eliminate any discrimination she may suffer as a result of her biological
situation. All of this generosity appears to be backfiring, as businesses frequently
rejectto recruit married women to avoid providing maternity benefits. In certain
circumstances, “marriage” is a disqualifier in and of itself, whereas in others,
“pregnancy” is a barrier to work.10

6 Justice K.S. Puttaswamy (Retd.) v. Union of India (26 September 2018). A Nine-judge bench
of the Supreme Court (‘SC’) unanimously recognised the right to privacy as a right that
falls under the ambit of Article 21’s Right to Life and therefore requires constitutional
protection. Privacy naturally overlaps with practically all reproductive rights.

7 Article 42 of the Constitution of India states that, the State shall make provision for securing
just and humane conditions of work and for maternity relief.”

8 Maternity benefit was defined as an indemnification for lost pay experienced by a woman
worker who abstains from work willingly prior to the birth of a child and compulsorily
thereafter in the interest of herself and her child. After the enactment of Maternity Benefit
Legislation, it is now recognized as a right of women employees to protection in the form
of monetary compensation, medical bonuses, and paid leave for a specified period prior to
and after childbirth.

9 Working women’s maternity leave has been expanded from 12 weeks to 26 weeks for the
first two children under the new Maternity Benefit (Amendment) Act, 2017. In addition,
the Amendment Act includes provisions for working from home and maintaining a crèche.

10 Pregnancy discrimination involves adverse effects on a woman (applicant or employee)
due to pregnancy, childbirth, or a medical condition related to pregnancy or childbirth. It
includes pregnancy-based discrimination in any aspect of employment, including hiring,
firing, wages, job assignments, promotions, layoffs, training, fringe benefits such as vacation
and health insurance, and any other terms or conditions of employment.
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Judiciary on the the protection of Marital rights of Women Workers

Various organizations refuse to recruit married women because they believe marriage
provides commitments and obstacles that reduce married women’s effectiveness. In
several circumstances, the Supreme Court has ruled that this practice is unlawful.11The
necessity to be unmarried not only does apply to career changes but also to the
“Unmarried Woman” or “Unburdened Widow.”12 Women who were married or had
children were barred from participating.
The Act’s main flaw is that it only applies to pregnant women workers. The Law
prohibited women from being terminated or dismissed while on leave granted under
the Act. However, it only ensures a woman’s entitlement to maternity benefits if
she is fired while pregnant.13 It does not protect the service of a pregnant woman
by prohibiting her dismissal or dismissal. The Act completely obscures the
discrimination pregnant women face in hiring and the common practice of firing
them during pregnancy.
In the case of C.B. Muthamma v. Union of India14, a service policy forcing a female
worker to acquire written official permission before marrying and restricting her of
the right to be assigned on the basis that she is a married woman was ruled to be
discriminating.The Supreme Court has declared that this is not meant to generalize
or dogmatize the women and men’sequality in all occupations and in all circumstances
and does not preclude specific employment requirements, gender sensitivities, social
sectors specificity, or any gender barriers that may force selectivity. But it has been
held that where differentiation can be demonstrated, the rule of equality must be
followed.

Dismissal of Women on Pregnancy

Many organizations have incorporated the Maternity Benefit Act, 1961’s wide
framework into their own employee handbooks. Some workplaces have policies in
place that allow female employees to be fired if they are pregnant.15 In the case of
Air India v. Nargesh Mirza16, a regulation stipulated that an air hostess must retire
upon reaching the age of 35 years or upon marriage or first pregnancy within four
years, whichever occurred earlier and authorized the general manager to extend
the term if the flight attendant was in good health, he can choose to raise the
retirement age to 45. The Regulations did not contain any guidelines or policies
that confer discretionary powers on the General Manager. Therefore, the Regulations
give the general manager undirected and uncontrolled discretion. This termination

11 Bombay Labor Union v. International Franchises (P) Ltd., AIR 1966 SC 942.
12 Maya Devi v. State, 1988 (1) SLR 743.
13 Section 12(1) of the Maternity Benefit Act,1961.
14 1979 AIR 1868
15 Regulation 46(i)(c) of the Air India Employees’ Service Regulations
16 AIR 1981 SC 1829
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of services of air hostesses during pregnancy is found to be unreasonable and arbitrary.
The regulation was found to violate Article 14. The discretion granted to the
government or executive or executive officials will not violate Article 14 if legislative
policy or guidelines can be gleaned from the preamble or other provisions of the
statute.17

Similarly, the Kolkata High Court stated in a landmark judgment18 that discrimination
under Article 15 of the Constitution is prohibited only if it is based on a person’s
race, caste, religion, place of birth, or gender, but it may be based on other factors
(3) Because it is plainly an exception to Articles (1) and (2), Article 15 recognizes
reasonable discrimination as effective discrimination. Furthermore, the Supreme Court
has ruled that implying that it is impossible to establish work possibilities for women
in conformity with Article 15 is the basic motivation (3). Article 15 mandates that
the state offers special accommodations for women in positions of employment or
public office.19

The Maternity Benefit Act of 1961 was enacted by the Central Government to protect
female employees during pregnancy and childbirth.This legislation prohibits employers
from hiring or allowing pregnant women to work in any institution within six
weeks after delivery or miscarriage.20 In addition, within the month before the 6
months before the expected date of delivery, or during any period of these 6 weeks,
pregnant women should not be subjected to heavy work that may affect their
pregnancy or may lead to miscarriage or poor health.21

Judicial Interpretation of Section 5 of Maternity Benefit Act, 1961

Section 5 of the Maternity Benefit Act, 1961 provides for maternity benefit for all
women workers. Further the liability is fixed upon the employer to pay average
daily wages for the actual absence of the women worker. This period of absence
includes the days before and after delivery. Our Judiciary by applying the beneficial
construction in the case of B. Shah v. Labor Court, Coimbatore,22 considered whether
‘Sunday’ should be included into the maternity benefit calculation. The word ‘week’
must be defined as a seven-day cycle that includes Sundays in the context of Section
5 subsections (1) and (3). The Maternity benefit was intended to be calculated for
the full duration of the woman worker’s actual utter lack, i.e., for all days, such as
Sundays, that may be salary fewer holidays having fallen in that time frame, rather
than for various periods of 6 days, thereby excluding Weekends falling inside that
period.

17 Dr. Kailash Rai, ‘Administrative Law’ (2013) Allahabad Law Agency, Haryana, p.291.
18 Smt. Anjali Rai v. West Bengal AIR 1952 Cal 825.
19 Government of A.P. v. P.K. Vijayakumar 1995 SCC (4) 520
20 Section 4 of the Maternity Benefit Act, 1961.
21 K.M. Pillai, ‘Labour and Industrial Laws’ (2015) Allahabad Law Agency, Haryana, p.438.
22 1978 SCR (1) 701
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In the case of Ram Bahadur Thakur (P.) Ltd. v. Chief Inspector of Plantations23, the
Court had to decide whether half-day employment may be included against the
160-day period during which a female employee was entitled to maternity benefits.
The time a woman worker was laid off must also be included when considering
eligibility, as per Interpretation to Maternity Benefit Act’s Section 5(2). A female
employee cannot be presumed to have worked in the company throughout the
layoff period. As a result, true work for 160 days cannot be required in order to get
maternity benefits.
Furthermore, the Maternity Benefits Act of 1961 has been extended to women workers
of Delhi Municipal Corporations who wish to file for Muster Roll (Daily Wagers).24

This is a great move that will assist a large number of females who werepreviously
refused maternity benefits due to the informal and transitory nature of their professions.
Article 11 of the 1979 Convention for the Elimination of all forms of Discrimination
Against Women was quickly implemented into Indian law in such instances.
The Maternity Benefit Act has a number of major faults, one of which is that it lays
the whole burden of reimbursement payment on employers. As a result, businesses
have a propensity to either refuse to hire women or to avoid paying maternity
benefits. However, the Maternity Benefit Act of 1961, as revised in 2017, has been a
boon to women workers and the economy of our country.The Central Government
has played a role in harmonizing worldwide norms of maternity rights through
these laws, ensuring that the country’s gender neutrality and productivity are
preserved.It appropriately safeguards the rights of maternity rights of women, as
well as basic health and safety considerations. Through its historic rulings, the judiciary
has also contributed to the achievement of the object of the Maternity Benefit Act of
1961.

Equality in Wages for Women Workers

Women have been exploited and discriminated against in a variety of ways. Wages
and remuneration have been the most exploited aspects. The Constitution’s Social
Justice Clause requires the State to stop exploiting society’s weakest members. The
government is required by Article 39(d) of the Constitution to concentrate its efforts
on guaranteeing that men and women are paid equally for equal work.Parliament
established the Equal Remuneration Act of 1976 to fulfill the constitutional duty.
Employers are required to give equal wages to women and men for the equivalent
or same job under Section 4 of the Act.25

Wage boards have taken into account equal remuneration for both men and women.
In addition, India’s government has approved the International Labour Organization
(ILO) policy of “equal pay for equal work.” However, in fact, the publicity and
desire for equal compensation are ignored. The Fair Wages Committee, which was

23 (1989) II LLJ 20 (Kerala)
24 Delhi Municipal Corporation v. Female Workers (Muster Roll), AIR 2000 SC 1274.
25 Paras Diwan, “Women and Legal Protection” (1995) Deep & Deep Publications, p.12.
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founded in 1948, acknowledges the notion in general but makes exceptions when it
comes to setting minimum wages. It found that there is every reason for paying
women lower compensation when they are hired on the job that is whether women
do everything themselves or if they are demonstrably less efficient than males.
Wage boards have taken into account equal compensation for both men and women.
In addition, India’s government has approved the International Labour Organization
(ILO) policy of “equal compensation for equal labour.” However, in fact, the publicity
and desire for equal compensation are ignored. The Fair Pay Committee, which
was founded in 1948, acknowledges the notion in general but makes exceptions
when it comes to setting minimum wages. It was decided that when women are
employed for work that they perform exclusively or when they are admittedly less
capable than males, thus there is every reason for them to be paid less.
The Pay Equality Standard does not apply when ‘male work’ and ‘female work’
can be distinguished, according to the Fair Wages Committee.26 However, categorizing
employment based on gender is itself discriminatory.27 The judiciary has been
instrumental in protecting and advancing the constitutional ideal of “equal recompense
for equal work” for women andmen. Equal compensation for equal work is founded
on the principle of equality inherent in the Constitution’sArticle 14, which is
represented in the terms of the Equal Remuneration Act of 1976, according to our
Hon’ble Supreme Court.28In other words, breaking the law would constitute a
constitutional infraction. Article 14 establishes the idea of legal equality. While equal
compensation for equal work is not a constitutional right, it is a constitutional aim
that may be implemented through reasonable restrictions under Article 32 of the
Constitution.29People who work on a daily basis are entitled to the concept of Pay
Equality for Equal Work.30

The Court found discrimination in the payment of salaries to female stenographers
in the landmark case Mackinnon Mackenzie and Co. Ltd. v. Audrey D’Costa31, and
that this bias had lasted for a long period under the cover of an employee-employer
settlement. The difference in wages between male stenographers and confidential
woman stenographers, it was said on behalf of management, was due to a settlement
reached after careful discussion.Finally, the court not only found that equal
compensation for female and male stenographers is required but also stated that

26 In 1948, a tripartite committee known as “The Committee on Fair Wage” was formed to
offer wage structure rules for the country. This Committee’s report marked a significant
milestone in India’s wage policymaking. Its proposals define the essential concepts of the
“living wage,” “minimum pay,” and “fair wage,” as well as wage-fixing criteria.

27 Supra Note, p.94.
28 People’s Union for Democratic Rights v. The Union of India, 1982 AIR 1473
29 Randhir Singh v. Union of India, 1982 SCR (3) 298
30 S.N.Mishra, ‘Labour and Industrial Laws’ (2018) Central Law Publications, Allahabad, p.1108.
31 1987 AIR 1281
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management’s failure to comply with the Equal Remuneration Act, 1976, cannot be
utilized to obtain exemptions.32

In August 2019, the Equal Remuneration Act of 1976, which dealt with wage equality
for equal labour for women and men in India, was repealed and replaced by the
Wages Code of 2019.33 The Code intends to streamline present labour legislation
concerning, among other things, wage payment, overtime, bonuses, and minimum
wages. The Payment of Wages Act of 1936, the Minimum Wage Act of 1948, the
Payment of Gratuity Act of 1965, and the Equal Pay Act, of 1976 may all be integrated
into the Code.The Code governs not just the pay of laborers, but also those of
managers and supervisors.The Code assures that all employees and laborer’s get
minimum wages and that their earnings are paid on schedule. Many unorganized
sector employees, including agricultural laborers, painters, those who work in
restaurants and Dhabas, chowkidars, and others, who were previously not covered
by minimum wage laws, would now be protected by the new legislation.

THE FACTORIES ACT OF 1948 AND WOMEN WORKERS

The Purpose of the Factories Act of 1948 was to codify and alter the laws governing
labour in factories. It is a beneficial piece of legislation aimed at bringing social
improvements to factory employees. The Act was primarily established to safeguard
factory employees from industrial and occupational hazards. It aims to impose specific
requirements on owners and/or occupiers in order to safeguard employees and to
provide them with employment in health and safety-friendly settings.34Every factory
must provide enough men’s and women’s restrooms and urinal facilities for all
workers to use at any time35. Employers must always maintain the toilets and urinals
clean and hygienic, and no one should be barred from using them at any time. A
Washroom should also be made available nearby. This is critical in order to protect
employees’ health. There should be no issues, especially with women workers.
Furthermore, the Factories Act of 1948 expressly states that no young person or
woman is permitted to lubricate or modify the equipment or any portion of it while
it is in action.36 This section aims to protect women and children from harm caused
to them.Any employed woman cannot work in a cotton press or any department of
a factory that utilizes a cotton opener.37 Cotton bales are flammable; thus this is
done to protect women’s health. Also, the Factories Act, of 1948 allows state

32 S.N. Mishra, ‘Labour and Industrial Laws’ (2018) Central Law Publications, Allahabad,
p.1112.

33 The Government has also adopted three more codes, namely the Code on Social Security,
2020, the Industrial Relations Code, 2020 and the Occupational Safety, Health, and Working
Conditions Code, 2020, in addition to the Code on Wages, 2020.

34 B.Y.Kashyatria Ltd. v. Union of India, AIR 1963 SC 1591
35 Section 19 of the Factories Act, 1948
36 Section 22 of the Factories Act, 1948
37 Section 27 of the Factories Act, 1948
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governments the authority to adopt laws governing the maximum weight limits
that women, men, and young people can lift in industries. No one shall be hired or
obliged to carry or lift large things that may cause injury or harm to them, according
to the law.38

Under the Act, an Employer who does not comply with the safety rules will be
held liable as it is a case of employment injury.39 The Factories Act of 1948 specifically
prohibits women and children from performing certain tasks. In any part of the
factory where a textile extractor is being used when crushing cotton, no woman or
kid should be present. The Factories Act of 1948 also prohibits women from working
the night shift. In several sectors, restrictions can be removed under specific situations.
In any business,no woman may be forced or allowed to work between the hours of
6a.m. and 7p.m.according to Article 66(1) (b) of the Factories Act of 1948.However,
the state government can amend the night watch regulations for any factory, group,
or factory type or description by publishing a notice in the official gazette, but such
adjustments will not allow women to work for more than 10 hours.
The legitimacy of Article 66 (1) (b) of The Factories Act, 1948 was contested in the
leading case of Triveni K.S. and Others vs. Union of India and Others40, on the
grounds of gender discrimination. According to Section 66(1), clause 1, no woman
can be forced or authorized to work at a company here between the hours of 6a.m.
and 7p.m. (b).The Hon’ble High Court held that”for their own safety and welfare,
women should not be employed at night. This is a philosophy of the past era and is incompatible
with modern equality claims, especially gender equality. Regarding the exceptions in the
curry fish and canning industries, it has been observed that the argument that women are
safe in such industries but not safe in the textile industry seems absurd.”
It was also noted after referring to Articles 2, 3, and 5 of the International Labour
Organization’s Convention No.8941, that it was necessary to determine if the State
was adhering to the Convention. In the fish-curing and fish-canning businesses, the
state had been given the authority to dictate working hours for women without any
limits. The exception was made to preserve the fish from deterioration, not to safeguard
women. According to the High Court,the concept that women might be safe in the
fish curing and canning sectors but not in the textile business was ludicrous. As a
consequence, the Hon’ble High Court ruled Section 66(1) (b) of the Factories Act,
1948 is unconstitutional, and that women workers in other industries should be provided
the same safeguards as women in the fish business at all times of the night42.

38 Section 34 of the Factories Act, 1948
39 Jayanthilal Dhanji & Co. Oil Mills v. ESI Corporation 1963 HP 210.
40 2002 Lab.I.C. 1714
41 Under Article 3 of the Night Work (Women) Convention, 1948, Women without distinction

of age shall not be employed during the night in any public or private industrial undertaking,
or in any branch thereof, other than an undertaking in which only members of the same
family are employed.”

42 S.N. Mishra, ‘Labour and Industrial Laws’ (2018) Central Law Publications, Allahabad,
p.863.
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43 2004 (102) FLR 207.

However, in the landmark case of Leela vs. the State of Kerala43, the High Court
Chamber of Kerala held the opposite view, stating that the petitioner’s argument
that this part violated Articles 14, 15 & 16 of the Constitution because it only
discriminates against women on the basis of their sex is untenable and that the
above-mentioned departments that provide special protection for women have not
been discriminated against. The federal government, on the other hand, has decided
to change the rules to create better working conditions for women who work late at
night in fields such as information technology, industry, and contact centers.Women
should not be permitted to work flexibly at their nearest place of residence unless
the factory provides enough protection in terms of occupational safety and health,
equal opportunity, respect, honor, and security for female workers, as well as
transportation away from the facility.
Women working in factories have encountered various challenges; there have been
times when women were denied jobs or were given positions with poor working
conditions and little pay that they had no choice but to accept because they were
desperate. It got better to the point that legislation was passed to help them, but
the advantages were just in theory and not in practice. Finally, the advantages are
showing in practice, with the support of various NGOs and United Nations Welfare
programmers, as well as the role played by our judiciary.

CONCLUSION

Inspite of the enactment of various legislations for protecting the rights of women
workers there is a serious lack in their implementation. The Judiciary has stepped
in to safeguard the rights of women as a result of inadequacies of the legislation to
do so.The Indian judiciary has fundamentally transformed constitutional litigation
by removing all procedural constraints and safeguarding women. By broadly
interpreting the provisions, the judiciary has fostered the broadest possible scope of
the statute. In issues of gender equality, the Supreme Court of India is moving on
the right path. Further our judiciary has incorporated the various International
Conventions protecting women workers in delivering many landmark decisions.
The Supreme Court upholds women’s rights by interpreting the Constitution in
their favor. Certain fundamental rights have been given a broad interpretation by
the Supreme Court. To go even further, the Court has concluded that a right does
not have to be clearly listed as a fundamental right in the Constitution in order to
be treated as such.From the above discussion,it is clear from the preceding discussion
that India’s judiciaryplayed a positive role in ensuring the safety of women
workers.India must create an environment in which women, whether in informal or
formal employment, are provided with enough benefits and a risk-free working
environment. Policymakers should devise techniques for job diversification in order
to guarantee that educated women make up a significant portion of the workforce
and that skill development programs are successful in generating employment in
urban areas. Creating a healthy, secure, and hygienic workplace would go a long
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way toward eradicating the taboos and fears associated with women’s employment.
Organizations should have an internal code in place to safeguard the safety of
female workers and take steps to ensure that they can do their jobs in a safe
environment.
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Euthanasia: India vs Europe: A Comparative Analysis
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ABSTRACT

The present paper aims at to see where India stands in the world; this paper aims at a
comparative analysis where the Indian legal perspective is compared with that of several
countries in Europe. As the main research problem we focused on the European Countries in
order to do comparison with India. Among our research objective we analysis through the
comparative approach which will be used to assess how open the Indian attitude is and what
are the ground realities faced in the country, in particular the demeanor of the doctors and
the kind of medical cases they deal with. The comparison with European countries will help
in determining the research question which what should the approach be going forward about
the legal status of euthanasia and whether the Indian courts and parliament are correct in
their stance. In Conclusion, we suggested that the legalization of Euthanasia in India needs
systematic legislative law and if the parliament does draft a law on euthanasia, it should be
done so carefully because still in India Right to life still reigning supreme when compared
with European Countries where there is a proper law on Euthanasia
Keywords: Euthanasia, India, European Countries, Parliament, Supreme Court, Incurable
Illness, Reasonable Alternative.

INTRODUCTION

Euthanasia is more complex than just killing a person who is suffering from a
disease that cannot be cured. To understand the law behind euthanasia, it is crucial
to understand it from a medical perspective. Euthanasia is often confused with
assisted suicide, as it involves a doctor pulling the plug on a patient to relieve them
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of their suffering. A useful distinction between both is that in euthanasia, it is a
doctor ending the life and suffering of a patient, provided there is consent from a
patient or the family, and usually, it requires the opinion of a medical board as
well. A physician assisted suicide is a doctor prescribing or providing access to
lethal medication to enable a patient to end their own life.
The present paper focus on the international perspective on Euthanasia and further
deal with the comparative analysis to find out the position of Euthanasia in the
European Countries in compare with Indian Country as to find out Indian position
on Euthanasia and what are the ground realities faced in the country, in particular
the demeanor of the doctors and the kind of medical cases they deal with. The
comparison with European countries will help in determining what should the
approach be going forward about the legal status of euthanasia and whether the
Indian courts and parliament are correct in their stance.
The research questions which are answered in this paper are whether Euthanasia is
considered as Human Right? What is the Stand of India on Euthanasia? Which are
the various European Countries which allowed Euthanasia? The comparative analysis
which are done between India and European Country to find out the attitude of
Indians on Euthanasia and what should the approach be going forward about the
legal status of euthanasia.
The structure of the paper is as follows: firstly, the concept of Euthanasia will be
putin a broader (theoretical) context with its historical evolution. Subsequently, the
various types of Euthanasia are examined. Than Euthanasia is examined as Human
Right, after that, the various European countries are study on the law on Euthanasia
and the stand of India. Although it is arguably till now India not come up by the
proper law easier. The subsequentsection delves to do the comparison in order to
find out what should the approach be going forward about the legal status of
euthanasia and whether the Indian courts and parliament are correct in their stance.

TYPES OF EUTHANASIA

Euthanasia can further be categorized into active and passive euthanasia. Active
euthanasia is when a physician deliberately contributes to a person’s death. Active
euthanasia can further be sub-categorized into three types. Voluntary euthanasia is
when the decision to end the life comes from the patient themselves.Involuntary
euthanasia is what is referred to as ‘mercy killing’. It is when the patient has not
givenpermission but the circumstances are such that the killing is carried out to
relieve the patient of their suffering. The final is non-voluntary euthanasia, which
the process is carried out even though the patient is not in a position to give consent.
Passive euthanasia, on the other hand, is the withholding or withdrawing of treatment
necessary to maintain life. 
Assisted suicide, on the other hand, is dependent on the patient. The doctors, by
providing access to lethal medication, will enable the process of suicide but will not
directly have a hand in it. This includes giving patient strong sedatives which can
bring an end to their life.  Switzerland is one country where assisted suicide is legal.
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EUTHANASIA FROM HUMAN RIGHT PERSPECTIVE

The definition of euthanasia and its types give an indication as to why it is considered
a ‘mercy killing’. Proponents of euthanasia have equated it with human rights and
have posed it as a ‘right to die’. It has been argued that the right to life, which is a
basic human right guaranteed to all, must include the right to end life as well. This
is especially when a patient is terminally ill, with no cure, and a life of suffering is
led. It is considered more humane to let a patient die in such circumstances.
International law however has no place for euthanasia. Both the Universal Declaration
of Human Rights (UDHR) and the International Covenant on Civil and Political
Rights (ICCPR) are key instruments when it comes to the right to life. But a right to
die is not recognized and such a right cannot be inferred in Article 3 of the UDHR
or Article 6(1) of the ICCPR. There is no treaty or customary international law
which mentions euthanasia or a right to die. If anything, the United Nations (UN)
moves firmly away from this notion via Article 10 of the Convention on the Rights
of Persons with Disabilities (CRPD) wherein the right to life is reaffirmed and it is
mentioned that all measures be taken to ensure its effective enjoyment for disabled
persons, on an equal basis with others. There is no international document which
talks of the right to die.
The international law opposing euthanasia was confirmed by the remarks of the
Concluding Observations of the Human Rights Committee on the Netherlands wherein
it stated concern at the extent of euthanasia and assisted suicides in the State and
urged that the statute be interpreted giving importance to the right to life.
While international law expresses reluctance to examine the legality of the right to
die, the issue has been dealt with at a regional level. Where does India stand in
regard to the international stance? To understand India’s stance on the matter, it is
important to draw a comparative analysis with European countries, where euthanasia
has been legalised or discussed to understand the way forward.

THE INDIAN STANCE

The Indian Penal Code has no provision directly naming euthanasia as illegal.
However, the code criminalizes the any attempt of suicide under Section 309, as
well as the abetment of suicide under Section 306. The right to life is enshrined in
the Indian Constitution, 1949 in the form of Article 21. It guarantees the right to life
and liberty and the only exception to it is a due process established by law, for
instance, capital punishment is one such process. Euthanasia is not a process established
by law and the ‘right to die’ is not a facet of the right to life. For the longest time,
India was very much in consonance with the rest of the world and was completely
against suicide or the taking of life at all. In India, it will be surprising to know
that the moral and religious standards with Hindu principles and duties seemed
accommodating and even advocating for suicide and self-liberation. Even
the Manuscript talks about self-liberation as a way out when one contracted a severe
disease to which there was no cure. The final stage of life in Hinduism is moksha,
the leasing of the soul from the body resulting in salvation via death. Thus, Hindu
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religion finds no ethical issues in taking away one’s own life in specific circumstances.
But for a while, the only instance it was deemed acceptable to pull the plug on a
patient in India was a case of brain death. This is where the functions of the brain
are permanently and irreversibly ceased such that the person is as good as dead
even though the body functions mechanically.
In the legal sphere, euthanasia has been the subject of confusion due to contrary
opinions of courts. The Bombay High Court in 1986 opined that while suicide was
an act of self-killing, euthanasia was a mercy killing where someone else would
end the life of the suffering person. Hence, an attempt at euthanasia could not be
considered a suicide attempt and could not be covered under Section 309 as it was
legally and factually distinct. The Bombay High Court further culled out a logical
observation of how the fundamental right to do business includes the right to not
do business as well. Hence, it would follow that the right to life would also cover
the right not to live or to die, under Article 21. However, the division bench of the
Andhra Pradesh High Court took a contrary view. It held that granting a right to
destroy oneself and… “taking it away from the purview of the Courts to enquire into the
act would be one step down in the scene of human distress and motivation.” This would
lead to several incongruities which would not be desirable. Hence, the right to life
under Article 21 did not include the right to die according to the bench. The Supreme
Court in P. Rathinam/Nagbhusan Patnaik vs. Union of India, in 1994, while it did not
entertain euthanasia directly, it sought to make a distinction between an attempt of
a person to take their life, and an action of others to end the patient’s life, based on
principle. It talked of a decision of the US Supreme Court in Mokay v. Berastedt,
where a person wanting to discontinue life supporting treatment would not be
considered suicide. And it upheld the view that the right to life includes the right
to termination of life. But in 1996, a larger bench of the Indian apex Court overruled
the earlier decision on the grounds that the right to life would be enjoyed up to the
end of natural life. While there was a right to die with dignity, this was not akin to
the cutting short of natural life by unnatural means, according to the apex court.
The entire complexion of euthanasia in law was changed when the matter of Aruna
Shanbaug came to the Supreme Court. Aruna Shanbaug was sodomised by a janitor
at the hospital where she was employed, in Mumbai. This rendered her in a coma
for more than 40 years. A petition was brought to the court by author Pinki Virani
asking for life supporting treatment administered toAruna. The Supreme Court agreed
that passive euthanasia be allowed in certain circumstances. Hence, certain guidelines
were formulated by the court to be effective until the parliament produced proper
law. If the person is in a permanent vegetative state, these guidelines would apply.
The decision to pull the plug could only be taken on consent from a certain class of
family members or relatives. If none of these relatives are present, someone or a
body of persons acting as a ‘next friend’ can take the call. This decision had to be
approved by an application to be decided by a High Court division bench of the
concerned state to ascertain that the relief of passive euthanasia was not misused
via their powers under Article 226. The High Court itself must nominate a committee
of three respecteddoctorswhen making a decision on such application. The Aruna
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Shanbaug case referred to a House of Lords judgment which protected a doctor
who had taken a patient, incompetent to give consent, off life support. The doctor’s
actions were not considered a crime. It lay down that the earlier constitution bench
of Gian Kaurhad approved of this House of Lords decision. The Supreme Court in
Common Cause (A Regd. Society) vs. Union ofIndia traced the jurisprudence post
the Aruna Shanbaug case. It observed that in 2014, a three-judge bench of the apex
court had been formed which held that the House of Lords case was only referred
to and not approved and that the stance on euthanasia and assisted suicide was
inconclusive as no law had been passed. The court then held that no one including
a physician can cause death of another person but a patient had the right to refuse
medical treatment and that passive euthanasia was legal and was not subject to any
legislation. The right to die of a patient incompetent to express their views on was
not outside the purview of Article 21, said the apex court. Hence, the legalization
of passive euthanasia in India has been confirmed.
India has moved forward regarding recognizing the legalities of euthanasia. Active
euthanasia remains illegal in India, just like in many other countries. It took up to
2011 for passive euthanasia to be recognized. And that recognition was subject to
an elaborate procedure surrounding a petition for passive euthanasia of a patient.
Hence, the recognition is only partial till this point.

INTO EUROPE

Netherlands

The Netherlands became the first country to legalise euthanasia back in 2001. According
to Dutch law, a doctor pulling the plug will not be prosecuted under criminal law.
The conditions to these are, first, if the patient consented or if the euthanasia is
voluntary. Second, the alternative must be unremitting and unbearable suffering.
The law covers euthanasia of minors as well. The legislation was merely a formalization
of a practice going on for 20 years or so before it came. Since 1994, doctors had to
report all euthanasia cases to the authorities and if they followed certain guidelines,
they were not prosecuted. Hence, euthanasia was tolerated long before it was legalized.
But this does not mean that the Netherlands is the perfect role model on euthanasia
legalization. A rise in euthanasia cases at an alarming rate recently has been observed.
This could be because the requirements for a physician to pull the plug are not
very rigid. As long as there is formal consent obtained, and that the physician is
convinced that the alternative to death is unbearable suffering and there is a lack of
another reasonable solution, the conditions for euthanasia are satisfied. If the patient
is over 16, the patient’s consent is what is required and no one elses’.
Till date, only 1 doctor has been prosecuted for violating the euthanasia law. The
doctors have tremendous protection and are almost always right. Since 2010, psychiatric
euthanasia showed a sharp rise. The fact of whether there is a reasonable alternative
is often subject to the professional discretion of a physician. Whether a psychiatric
disorder satisfies a patient for euthanasia is very subjective and doctors’ opinions
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have weight and protection. This completely sidesteps the measure of better care to
people with psychiatric or personality disorders because if patients refuse treatments,
doctors decide if there is no reasonable alternative and if suffering is unbearable.
Hence, psychiatric euthanasia almost becomes a way to commit suicide for suicidal
people. The sedative acquittal case became another problem. It was a practice that
doctors would often slip sedatives to dementia patients if there was a concern of
the patient becoming “disturbed, agitated or aggressive” under a change to the
codes of practice. One such doctor, Marina Arends slipped a sedative in the patient’s
coffee before administering a lethal injection, was acquitted.

Belgium

Belgium is the second country where euthanasia is legal. The Belgian parliament
passed the law in 2002. According to the law, the patient has to be of sound mind
and has to express their request voluntarily and without duress. The patient’s medical
situation needs consideration wherein the patient is going through insufferable physical
or psychological ailment which cannot be cured or, alleviated and euthanasia is a
solution of last resort. A physician taking part in this process has to explain the
details about the patient’s conditions, all reasonable alternatives, and has to be
convinced that there is no other reasonable solution. A landmark case regarding
the law was when Tine Nys was euthanized. Her sisters’, initiated action against
the doctor on grounds that what Tine went through was not an incurable disorder,
which is a necessary prerequisite. The doctor was acquitted, however, on grounds
that reasonable belief existed and benefit of doubt would thus go to the accused.
Tine’s former doctor was acquitted on grounds that he was not aware of the euthanasia
taking place on that day and the psychiatrist accused had met the required conditions.
Just like in the Netherlands, the euthanasia count has increased sharply since legislation
was passed, particularly among those 80 or older. Indeed, concerns arose about the
workings of this law too. There were arguments about the law being too narrow.
For instance, the law is not clear on what drugs to use, leading to various drugs
being administered to patients. Another argument was that many of the physicians
did not have the necessary experience to deal with cases of euthanasia and while
the bill mentioned training of doctors, this implementation was suspect. Additionally,
euthanasia was more harmful in majority of cases where patients were not conscious
of what decision to take.
The Belgian law has recently come under heavy fire at the UN Human Rights
Council as well, with a case against it pending in the European Court of Human
Rights. Concern has been raised over the alarming increase of euthanasia cases in
Belgium, especially given the 2014 amendment allowing euthanasia for those below
18.

Spainand Portugal

The Spanish parliament has been engaged in hot debate on whether to pass a bill
legalizing euthanasia and assisted suicide. Spain’s lower house of the parliament
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approved the passage of this bill as law. This bill regulates active euthanasia as
well. Article 4(2) of the law states that the patient’s decision should be autonomous
and based on a responsible health team’s opinion, which has the expertise to have
an informed adequate medical opinion. Spain became the fifth country to legalise
euthanasia and assisted suicide in 2021. The Spanish parliament made the bill into
law with 202 in favour and 140 in opposition to the bill. Prior to the law, a study
found that 41.5% of physicians agreed that if patients were terminally ill, they were
in favour of regulated euthanasia. 18.4% were in favour of it regardless of terminal
illness. According to physicians, euthanasia is not a clinical issue but a question
that merits discussion by society as a whole, and the need to adapt a doctor’s role
to needs at the end of life. There was heavy opposition within the parliament itself
as mentioned, but the bill was passed with the required majority. There are strict
conditions required to befollowed before someone is euthanised. Article 5 lays down
the procedure and requirements for a person to be granted a right to die. The
patient must be a Spanish national or legal residence in Spain. The patient must
have in writing, information about the medical process and alternatives available
and 2 applications with a 15day gap between each. The patient must ‘suffer a serious
and incurable illness or a serious, chronic and impossible condition’ and give informed
consent. Hence, adequate procedure exists as a safeguard to prevent skyrocketing
of cases like in Netherlands and Belgium.
The Portuguese parliament formulated a similar bill and passed it in the parliament.
However, the president Marcelo Rebelo de Sousa referred the bill to the top
constitutional court of Portugal to examine the validity of the bill given that it had
“excessively undefined concepts”. The bill laid down that if patients were terminally
ill and suffering from “lasting” and “unbearable” pain, they could request assistance
to die. That is unless they were deemed not to be mentally fit to make such a
decision. The court quashed the bill deeming it too imprecise in identifying the
circumstances under which those procedures can occur. The court said the imprecise
nature of the bill left room for legal uncertainty. The court held that a law on
euthanasia must be “clear, precise, clearly envisioned and controllable.” Following the
verdict, the parliament revised the bill to address the imperfections pointed out by
the court. But this bill was vetoed by the president and the law will not be passed
anytime soon.

Other European Countries

Switzerland has legalised assisted suicide without any minimum age requirement.
The only time when assisted suicide is denied is if the motives are deemed to be
selfish. However, euthanasia is illegal. Luxembourg allows assisted suicide and
euthanasia if the patient is an adult and is ailing of an illness with no cure with
“constant, intolerable mental or physical suffering and no prospect of improvement.” France
has not legalised euthanasiaeither,butthey do allow palliative sedation, which is a
process where patients are sedated until they die. A proposal for assisted suicide
for adults with incurable diseases was brought in French parliament but has not
reached any conclusion. The silence continues over legalisation of euthanasia.
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POINTS OF COMPARISON

Value of Life

Most countries have taken the stance of a ‘hard no’ regarding euthanasia. A major
reason for it is the argument of value human life has and how it will be undermined.
Spain is the only country that has gone to touch upon active euthanasia. India has
drawn the line on active euthanasia and even passive euthanasia is subject to an
elaborate procedure. The European countries that allow some form of a ‘right to
die’ do not entirely allow euthanasia either. Switzerland allows assisted suicide but
has not allowed euthanasia. France also has allowed a form of death by sedatives
but has stopped short of euthanasia, the proposal having been stalled.
Portugal’slaw,legalising euthanasia was first struck down by the judiciary and then
the revised bill was vetoed by the conservative president. This shows how strong
the argument of preservation of life is. Pro euthanasia activists have often highlighted
that the right to self-determination has to be respected and that euthanasia is often
the more humane way out of suffering. But this argument is quashed by the value
of human life and how a physician cannot play god. The feeling is that processes
like euthanasia undermine the right to life, a core fundamental and human right in
all countries.

Judiciary vs. Legislative

A big difference noticed between India and the European countries which have
allowed euthanasia is the source of action. When it comes to passing regulations on
euthanasia or even assisted suicide, for all European countries except Portugal, the
judiciary has not gotten involved in formulating the law about euthanasia. It has
always been the legislature that has taken charge as the legislature is the law-
making body of government. In the case of Portugal too, it was the parliament
which drafted the law before the president referenced it to the constitutional court.
The revisions to the bill were made by the parliament too and it was the president
who vetoed it. In India however, it was the Supreme Court which framed guidelines
to allow passive euthanasia and even marked that the parliament should ultimately
draft the final law on it. The parliament has taken no such action in India. It is still
the Supreme Court guidelines, presently referenced to a larger bench, which acts as
the regulation to passive euthanasia. One explanation for this is India’s common
law system as compared to the other countries which follow a civil law system. In
India, while the parliament is the law-making body, judge-made law is not unheard
of. In the United Kingdom, euthanasia and assisted suicide are illegal and punishable.
If legal action were to arise making euthanasia permissible in some form, it would
likely be from the judiciary as well given the common law system and reliance on
judicial activism. In the European countries mentioned, the civil law system is followed
which places reliance on codified and written law. Judicial activism is not a key
feature of such systems and the parliament is the only body in charge of making
the law. Another and perhaps interrelated explanation is that India’s conservative
attitude which is in line with the rest of the world. If a law was passed by the
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parliament to legalize euthanasia, it might be subject to much criticism and opposition
by not only the political opposition but also the general public. That is perhaps
why the parliament has been hesitant to act on the Supreme Court guidelines.

Ambiguity and Discretion

The regulations of the law under which someone can be euthanised has been criticised
to be ambitious and, as the Portuguese constitutional court had said about its law,
left room for legal uncertainty. The guidelines of the Indian top Court are surprisingly
more detailed and precise than their European counterparts. Netherlands, Belgium,
and Spain lay emphasis the patient suffering from an incurable disease and there
being no reasonable alternatives available. A lot of discretion is given to a doctor or
physician according to these laws. This is because it is a doctor who can determine
what is “incurable.” It is a doctor who can accurately determine when there are no
reasonably better alternatives. The law in these three countries requires the doctor
to explain the medical procedure and alternatives to the patients for them to choose
to consent with adequate information. But the broad nature of the term ‘incurable
disease’ is likely the cause of the sharp rise of euthanasia and assisted suicide cases
in Netherlands and Belgium. itis is also the same issue due to which the Portuguese
court struck down the law passed by the Portuguese parliament. In contrast, the
guidelines laid down by the Supreme Court are very precise and elaborate. The
guidelines apply to those in a permanent vegetative state.

CONCLUSION AND THE WAY FORWARD

Euthanasia is a hotly debated topic around the world, with the argument of the
value of the right to life still reigning supreme. Few countries have laws which
make euthanasia legal. Most countries have remained staunchly against it and countries
like France and Switzerland who have attempted to legalize some form of a right to
die have not gone all the way to legalizing euthanasia. India had maintained the
stance of holding euthanasia illegal until the historic Aruna Shanbaug ruling by the
Supreme Court laid down an elaborate set of guidelines to legalize passive euthanasia
until the parliament made a final law. This judgment went through a detailed
examination in 2018 and the guidelines for passive euthanasia were confirmed as
legal. In Europe, the Netherlands, Belgium, Spain, and Luxembourg have all legalized
euthanasia for patients with incurable illnesses as long as there were no other
reasonable alternatives, with consent from the patient. Portugal passed a similar
bill but the top constitutional court held it unlawful due to it being imprecise and
the improved bill was vetoed by their president.1 The laws in these countries placed
a lot of reliance on the professional discretion of doctors which saw a sharp rise in
euthanasia cases in Belgium and Netherlands, which both legalised euthanasia in
2002.2 While European countries saw their parliaments’ taking action and bringing

1 Lynn Tracy Nerland, “A Cry for Help: A Comparison of Voluntary, Active Euthanasia
Law,” Hastings International and Comparative Law Review 13, no. 1 (Fall 1989): 115-140
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forward legislation, in India, the guidelines were formulated by the apex Court
while the parliament has maintained its silence on the matter. This is likely due to
India’s common law system which leaves room for judicial activism while its European
counterparts follow the civil law system which lays emphasis on codified law. In
India, euthanasia requires a detailed procedure to be followed which is scrutinized
via the High Court and a committee of 3 doctors. The statute requires the patient to
be in a permanent vegetative state, thus limiting a doctor’s professional discretion.
While the case of self-determination, i.e., a human being choosing when to die
might seem a humane proposition, that comes with its own risk of over-reliance on
medical discretion and exposure of inadequate psychiatric care which has been an
accusation laid against both Netherlands and Belgium.3 The Indian parliament must
not stay forever silent on this matter. However, while the Supreme Court guidelines
are being constantly debated on, if the parliament does draft a law on euthanasia,
it should be done so carefully. It must have precise definitions which limit over
reliance on medical discretion but, at the same time, must not make it overtly difficult
for suffering patients. This is the fine line that has to be maintained while drafting
a law on euthanasia for India.
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Rights) Act, 2019 in Relation to Transgender Issues
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ABSTRACT

NALSA Judgment of 2014 of the Hon’ble Supreme Court is akin to the Magna Carta of
Transgender Rights. It upheld the separate identity of Transgender as Third Gender and laid
down extensive directions for the sake of Transgender welfare. The passing of The Transgender
Persons (Protection of Rights) Act, 2019, is one of the fruits that has been reaped out of this
judgment of the Apex Court. The Act, at a glance, provides a wide range of provisions to
uplift the Transgender from the abyss of discrimination, hate crime, marginalisation,
stigmatisation, oppression and misconduct. Still, when examined closely, specific gaps are
evident that need to be filled up to eradicate the various hardships faced by the Transgender
community. This Research Study focusses on highlighting the problems faced by the Transgender
Community, cross-examination of the Transgender Persons (Protection of Rights) Act, 2019
in light of its sufficiency to address the TG Issues, and finally putting up recommendations
to fill in the gaps aiming to reach the ultimate goal of Transgender Welfare
Keywords: NALSA, The Transgender Persons (Protection of Rights) Act 2019, Transgender,
Transgender Welfare.
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Society in totality is made up of different individuals, and these individuals are
classified into different strata based on various parameters. One of the main parameters
is sex, i.e. the biological built-up of a person. People are classified basically into
two primarystrata of male and female because of their genitals or, rather say, sex
and gender. It has been set up as the benchmark of social normativity. Yet, deviating
from these social norms, a group does not qualify for this benchmark. Either because
of their biological sex (not consistent with a typical male or female genitals and
belonging to a wide range of mixed or underdevelopment, i.e. Intersex) or because
of their sexual orientation or gender which does not match their sex assigned at the
time of birth. These groups of people are categorised under the umbrella term of
Transgender. They have been marginalised, ignored, oppressed, stigmatised and
discriminated against in society since time immemorial and strive to maintain their
survival in modern society. 1 Since India upheavals the primary doctrine of Rule of
Law and adheres to the golden rule of the welfare state, the transgender community
found a chance of representation in the matter of National Legal Services Authority v.
Association of India (NALSA v. UOI)2, which came like a ray of hope for the upliftment
of this discriminated section of the society. In this case, the Hon’ble Supreme Court
of India exclusively made remarks,

“…various judicial pronouncements and legislations on the international arena to
highlight the fact that the recognition of “sex identity gender” of persons, and “guarantee
to equality and non-discrimination” on the ground of gender identity or expression is
increasing and gaining acceptance in international law and, therefore, be applied in
India as well.”3

Further, the Apex Court also opined that,

“Article 253 of the Constitution of India states that the Parliament has the power to
make any law for the whole or any part of the territory of India for implementing any
treaty, agreement or convention. Generally, therefore, a legislation is required for
implementing the international conventions, unlike the position in the United States
of America, where the rules of international law are applied by the municipal courts
on the theory of their implied adoption by the State as a part of its own municipal
law.”4

Thus, complying with the directions of the Hon’ble Supreme Court, The Transgender
Persons(Protection of Rights) Act, 2019 was enforced on 5th December 2019 as an
“An Act to provide for the protection of rights of transgender persons and their

1 Mansoor Ahmad, Transgender. A Marginalized and Stigmatized Community (2018), https:/
/www.grin.com/document/435323 (last visited Jun 18, 2022).

2 AIR 2014 SC 1863
3 National Legal Services Authority v. Association of India (NALSA v. UOI), AIR 2014 SC 1863
4 Ibid.
5 The Transgender Persons (Protection of Rights) Act, 2019
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welfare and matters connected therewith and incidental thereto.”5 Parliamentary
Acts are the vehicles of social welfare in the contextof the Indian Scenario. Thus,
carefully exploring their provisions is very important for achieving its aims. A close
analysis of the provisions of the said Act is being made with parallel regard to the
multifaceted issues of the transgender community.

HISTORICAL BACKGROUND

Transgender persons have a rich history in the Indian context under different forms
and names such as Hijras, kothis, eunuchs, Aravanis, Shiv Shaktis, Jogappas etc.
They are part and parcel of the various periods yet sometimes kept inside the
social circle or at times wholly demarcated out of the social Scenario by being
treated, labelled and listed as criminals. The complete saga of the status of the
Transgender Community in the Indian context can be categorised under the following
four periods:

Ancient History

The idea of the existence of Transgender Persons has a stronghold in Hindu Mythology
and religious texts. In Kamasastraby Vatsayavana, they exist as ‘Tritiya Prakriti’6

and ‘napunsak ling’ in Sanskrit Grammars. The Transgenders firmly connect to the
Indian mythological existence of ‘Ardhanareshwara’, the amalgamation of half male
and half female bodies into one as a part of Lord Shiva and Parvati, respectively.
Another significant mention is in the Tulsidas Rachit epic Ramayana in which,after
being driven from the kingdom, Lord Rama turns to his supporters as he prepares
to go for his exile in the forest and calls on everyone—men, women, children, and
the elderly—to return to the city. Only the hijras, who are his followers, feel constrained
by his wordings as neither being male nor female and opt to wait for Lord Rama.
Rama is impressed by their devotion and grants them the authority to bestow benefits
on people at debut functions as well as at labour and marriage, which is thought to
have given rise to the practice of badhai, in which hijras sing, dance, and bestow
blessings.

Medieval Status

During the Medieval period, during the Mughal reign, the Transgender were known
as ‘Khwaja-Siras’. This Persian word refers to a variety of guys who are either
castrated or have non-functional sexual organs. They participated in a variety of
capacities in the fields of governance, management, politics, and administration,
played a prominent role in the royal courts of the Islamic world of India7, and
assisted Kings, as is demonstrated by the mention of “Eunuchs” and “Khwajasiras,”

6 Amara Das Wilhelm, Tritiya-Prakriti: People of the Third Sex: Understanding Homosexuality,
Transgender Identity and Intersex Conditions Through Hinduism (2004).

7 Gayatri Reddy, With Respect to Sex:Negotiating Hijra Identity in South India (2006).
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which are connected to the great Mughal emperors, in historical records from this
time.It was the Golden period for them concerningthe dignified status and an
opportunity to play an essential role in the mainstream of society.

Downfall in the British Colonial Era

The golden period of Transgender had a downfall with the advent of the British
Colonial Era in the 18th century. They were inhumanly treated, and straight-a-way
the entire community of Hijras were labelled as ‘criminal’ and ‘addicted to the
systematic commission of non-bailable offences’ via enactment of legislation named
the Criminal Tribes Act, 1871. Eunuchs, who were registered and appeared to be
dressed or accessorised like women in a public street or place, as well as those who
danced or played music in a public place, were subject to penalties under this Act,
which also provided for the registration, surveillance, and control of certain criminal
tribes and eunuchs. These individuals were also detained without a warrant and
given a term of up to two years in prison, a fine, or both.The Act placed the
Transgender under the ambit of natural wrongdoers, created their dark image, and
sided them outside the periphery of mainstream society. It resulted in the pitiful
status of the Transgender in the current Scenario.

Contemporary Stature

We frequently encounter “Hijras” while growing up in India; people we deduced
are classified as different. Hijras or Transgender people occasionally visit when
there is a fortunate event at home, such as a marriage or the birth of a child, even
though they are not well integrated into society. Despite being seen as the bringers
of luck, transgender people are frequently seen pleading for money at intersections.In
contemporary India, transgender people are viewed as societal outcasts. Sadly,
transgender people’s situation in India deteriorated during the colonial era. Since
India gained its freedom in 1947, their situation has not changed. Today’s transgender
experience is, in fact, predominantly one of social inequity. Begging, dancing, and
performing sex work is among the most typical jobs held by Hijras. Numerous
reports imply that transgender people encounter police harassment and that the
transgender community in India experiences higher rates of HIV infection.
Several vital policies and cultural shifts would empower the transgender population
in Modern India. Laws protecting transgender rights will enhance their safety and
affirmative action initiatives on a policy level. Fortunately, significant changes over
the past few years have indicated progress. According to a Supreme Court of India
decision, “third-gender” might now be selected on official documents. For transgender
individuals to be eligible for benefits under India’s comprehensive affirmative action
programmes, the Supreme Court also urged the Indian Government to recognise
them as socially and economically disadvantaged.

RESEARCH OBJECTIVES
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1. To underline the issues and challenges encountered by the transgender
community in India. 

2. To critically analyse the Transgender Persons (Protection of Rights) Act, 2019
and explore its relevance to Trans-Gender issues. 

3. To formulate specific recommendations which address existing lacunas in
the Act, if any,to upgrade the status and living of the Transgender community
in society. 

METHODOLOGY

The Research Methodology applied is Non-Doctrinal Socio-legal Research and uses
qualitative research. The various provisions of the Transgender Persons (Protection
of Rights) Act, 2019, have been analysed thoroughly to find the gap between the
idealism of the welfare of Transgender persons and the social reality of its impact
on resolving their social, economic, personal issues ofthe day to day life. The related
Act, the Constitution of India, the NALSA judgment and other prominent laws
have been taken as primary sources, and the various subsidiary researches on
Transgender have been carriedout as secondary sources. Finally,the conclusion and
suggestions have been made based on the overall analysis.

TRANSGENDER ISSUES

Homelessness

The lack of housing and resources that cater to the needs of transgender individuals
who are homeless is one of the many problems they face. They are forced out of
their homes due to their sexual orientation or left inharshcircumstances, and now
they live on city streets. The shelter system does not offer family housing. In the
shelter system, transgender people are not permitted to live according to the gender
they choose. There Transgender homeless people frequently suffer abuse and
harassment. Many shelters won’t take transgender people with a background of
facing domestic violence. More than half of homeless transgender youth suffer peer
discrimination; they are denied education and social support during crucial formative
years. They lose the immediate basic need of shelter at a tender age.

Rejection by the family

Numerous research confirms that transgender people are excluded from families.
According to Harvey (2008), the family puts pressure on the transgender person,
rejects them, tortures and harasses them out of fear of social stigma. The TG is
consequently compelled to live apart from her family. The crucial parental care that
TG members most require during their youth or adolescence is taken away from
them when they are excluded from the family. The failure of their family’s safety
net causes them to fall behind in their schooling, flee their homes, and lose the
ability to provide for their future. They have financial difficulties, are deprived of
emotional support and care, and become destitute, eventually resorting to prostitution
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and beggary. Another situation is when the parents discover a kid to be a hijra
baby right after delivery. Concerning their reputation in society, they forcibly abandon
the child with the TG community, which appears to be a manifestation of the
transphobia that exists in our culture.

Harassment at Educational Institutions

Institutions of higher learning are substantially gendered. The school system, which
reflects the society in upholding rigorously binary and patriarchal gender standards,
exacerbates the social stigma of gender-nonconforming and transgender children
and youth. The community’s options for a living and employment are further
constrained by social marginalisation and interrupted education. Most of the
transgender narratives reveal that during their adolescence period in school, they
feel a sense of being ‘different’, not adhering to the social gender, and feel attracted
toward the same sex. As males feel more feminine, they become victims of eve-
teasing and sexual and verbal abuse. Feeling disgraced, the dropout ratio of
Transgender gets increased in schools, and they miss the opportunity of availing of
educational facilities.

Discrimination in working place

Several prejudices against the transgender community exist. Thus they are
discriminated against at a higher rate. Because of this mind perception, no one
offers them a job, and they are forced to beg in the streets and on trains. If employed
are treated like trash, as seen through a sense of disgust. Their different sexual
orientation and non-adherence to binary gender make the other person unnecessarily
fearful of them, and they consider the Transgender as filthy beings.

Prostitutions

In the absence ofgood employment opportunities, the members of the Transgender
community have no other choice than to sell their bodies for livelihood. They become
easy victims of forced prostitution. Having no choice left out, they are the easy
targets of the customers looking out for fetish love. Had they been not socially
discriminated against, allowed to have proper education and develop livelihood
skills. They wouldn’t have ended in the dead trench of prostitution.

Health Issues

Excluded by their family members, forced to live a dreadful life and without proper
education related to safe sex, Transgender people end up being the easy targets of
AIDS and other STDs lethal to their life. Further, at times of illness and without
social support, many Transgenderloses their lives. The untimely absence of proper
medical guidance onthe intake of hormones and other surgical therapy for Sex
Reassignment Surgery places the community members on the verge of death because
of severe health issues.
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Forced Beggary

Violation of Section 11 of the Bombay Prevention of Begging Act of 1959, which
criminalises employing, inducing, or exploiting others to beg, is considered
begging.Act’sprevious section affirms that anyone who solicits or receives alms on
behalf of another person while employed, or who solicits or receives alms on behalf
of a child while under the custody or charge of another person, or who uses a third
party as an exhibit, is punishable by imprisonment for a term of up to three years,
but not less than one year.Similarly, violating Section 144 of the Railways Act of
1989,  beggary on train and railroad premises is a crime. Even though there are
laws and regulations to prevent beggary, transgender people are nonetheless compelled
to do so for one of the following three reasons: lack of employment opportunities,
Guru Chela tradition, or lack of skills.

Transphobia

Transphobia is the fear, hate, or hatred of trans people or anyone who doesn’t
conform to traditional gender roles, to put it simply. Hill and Willoughby describe
transphobia as “emotional hatred against those who do not fit society’s gender
standards.”8 It’s a mentality that individuals have where they form false impressions
of transgender persons that poison the minds of those around them. Persons view
transgender people as an embodiment of shame and disgust, which leads to
transphobic hate crimes against them, including the spreading of derogatory remarks
and acts of sexual, physical, verbal, and mental assault.
Nearly 350 transgender people were murdered, suffocated, or burned alive in 2020,
according to a study in Forbes’ global news section that the Transrespect versus
Transphobia organisation put up. Even with the youngest victim being only 15
years old, the average age of the victims is 31. Human rights organisations refer to
it as an”Epidemic of Violence” because around 22% of TG were killed within their
own homes.9

Victims of Hate Crime

Hate crimes and other forms of violence routinely target transgender individuals.
In addition to being the targets of sexual and physical assault, harassment, and
hate crimes, they endure stigma and discrimination their whole lives. Legal disparities
are significant to TG groups. Particular groups within the TG community experience

8 Darryl B. Hill & Brian L. B. Willoughby, The Development and Validation of the Genderism
and Transphobia Scale, 53 Sex Roles 531–544 (2005).

9 Jamie Wareham, Murdered, Suffocated And Burned Alive – 350 Transgender People Killed In
2020, Forbes, https://www.forbes.com/sites/jamiewareham/2020/11/11/350-transgender-
people-have-been-murdered-in-2020-transgender-day-of-remembrance-list/ (last visited Jun
28, 2022).
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violence and discrimination disproportionately, often at the hands of law enforcement
personnel. There have been many documented instances of police abuse towards
transsexuals in recent years. Numerous police agencies have been charged with
being insensitive, including failing to act appropriately when transgender people
are the targets of assault.

Verbal Humiliations

Every trans person experiences verbal abuse. Hearing negative remarks and addresses
such as “Mamu, Chakka, Hijra, Bich ka, Namard, Nalla, etc.” makes him, her, or
them experience “physical humiliation” and “psychological shame.” These are the
typical insults directed at them. They never receive polite conversation from others.
“Less than human, like the animals” is how they are treated. You can verbally
abuse transgender persons with derogatory words, make crude remarks, and demand
free sex. They are unable to present this issue to anyone since, in their eyes, they
are irrelevant. In addition, society mocks and jeers them for leading such a life.

Sexual Abuse

One out of every two transgender people experiences sexual abuse or assault at
some time in their lives.10 They are often held at gunpoint while being forced to
perform anal sex, blow jobs, hand jobs, and unpaid sex. They may also be threatened
verbally, physically, or both. Physical and verbal abuse are frequently combined
with this sexual aggression. In post-traumatic situations, victims always worry about
the same sexual violence happening again.Due to the discriminatory attitudes of
the police and the general public, they have no possibility of filing a report after
such abuses. A Delhi University woman recently had her request to file a police
report against three male students who had harassed her on campus refused. The
police claimed they did not submit the case because there was no applicable part of
the IPC.

Untouchability

The “Abolition of Untouchability” of any kind is outlined in Article 15 of the Indian
Constitution. Still, when it comes to transgender people, this provision appears to
be nothing more than imprinted words because of how transgender people have
historically been treated in India due to the caste system’s social ill.11 They are
treated as outcasts in society, neglected politically, and underrepresented in laws.
This invulnerability is psychological. The underlying issue is my disdain for them.

10 sexual-assault.pdf, https://ovc.ojp.gov/sites/g/files/xyckuh226/files/pubs/forge/
printerFriendlyPDF/sexual-assault.pdf (last visited Jun 25, 2022).

11 Vani K. Borooah et al., Caste, inequality, and poverty in India: a re-assessment, 1 Dev. Stud.
Res. 279–294 (2014).

12 YFilms, Hum Hain Happy - 6 Pack Band, 2016.
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They are ignored by most, tolerated by some, and misunderstood by all.12

Discrimination against transgender people based on their sex, gender, and sexual
orientation puts them in “Triple Jeopardy.”

THE TRANSGENDER PERSON (PROTECTION OF RIGHTS) ACT 2019: LEGAL
FRAMEWORK

The Lok Sabha, the lower house of Parliament, passed the Transgender Persons
(Protection of Rights) Bill 2019 on 5th August and the Rajya Sabha, the upper house,
on 26th November 2019. On 5th December 2019, the Act received the president’s
approval, published in the Indian Gazette. It went into effect on 10th January 2020,
after being published in the Gazette on the same day.13 The Transgender Persons
(Protection of Rights) Act, 2019 aims to recognise the identity of transgender people
and outlaw discrimination in several areas, including education, employment,
healthcare, owning or disposing of property, holding public or private office, and
gaining access to and utilising public services and benefits.

Landmark Case as the Foundation Stone

National Legal Services Authority v. Association of India (NALSA v. UOI)14 has been a
landmark case which has done justice to the status of Transgender in our Country.
In which it was declared that the

(1) For the purpose of preserving their rights under Part III of our Constitution
and the regulations passed by the Parliament and the State Legislature, Hijras
and Eunuchs should be considered as “third gender” in addition to binary
gender.

(2) The right of transgender people to choose their own gender is also respected.
The Central and State governments mustrecognise transgender people’s gender
identities, whether they identify as male, female, or as a third gender.

(3) The central government and state governments should take action to treat
them as socially and educationally disadvantaged classes of citizens and
safeguard them from the application ofall forms of racial and ethnic
discrimination when considering them for admission to educational institutions
and positions in the public sector.

(4) Since Hijras/Transgender people have a variety of sexual health difficulties,
the Centre and State Governments are mandated to run separate HIV
surveillance centres.

(5) The challenges that Hijras/Transgender people encounter, such as fear,
embarrassment, gender dysphoria, societal pressure, depression, suicidal

13 Transgender Persons (Protection of Rights) Act, 2019, WIKIPEDIA (2022), https://
en.wikipedia.org/w/index.php?title=Transgender_Persons_(Protection_of_Rights)_
Act,_2019&oldid=1093075279 (last visited Jun 28, 2022).

14 AIR 2014 SC 1863
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thoughts, and social stigma, should be taken seriously by the federal and
State governments. Any insistence on SRS for announcing one’s gender is
immoral and unlawful.

(6) The Central and State governments should take appropriate action to ensure
that TGs receive medical attention at hospitals and special access to restrooms
and other amenities.

(7) The development of diverse social welfare programmes should be a priority
for the central and Stategovernmentsto benefit the Transgender.

(8) The Central and State governments should take action to raise public
understanding so that transgender people would feel accepted in society
and not stigmatised as outcasts.

(9) The Central and State governments should also take action to earn back the
respect and status they formerly held in our social and cultural life.

Indian Constitutional and other Perspectives

Transgenderare denied many of the rights and privileges that other people enjoy as
citizens since they are neither treated as males nor as females. Now they are accorded
the status of a third gender. The constitutional guarantees of equality before the
law and equal protection of the laws are violated since TGs are excluded from
social and cultural life and have limited access to institutions of higher learning,
medical care, and public spaces. The community is, in effect, considered as an outcast
and untouchable and confronts prejudice when it comes to running for office, exercising
its right to vote, finding jobs, obtaining licences, etc.The freedom to select one’s
gender identity is essential to the ability to live a life in dignity, and discriminating
against individuals based on their gender is against Articles 14 to 16 and 21 of the
Indian Constitution, which unquestionably guarantee them.15

Every human being has the inherent right to life, which shall be protected by law.
No one shall be arbitrarily denied, according to Article 6 of the Universal Declaration
of Human Rights, 1948, and Article 16 of the International Covenant on Civil and
Political Rights, 1966 (ICCPR), as well as the Indian Constitution. Everyone has the
right to be recognised as a person by the law. According to Article 17 of the ICCPR,
everyone has the right to legal protection from arbitrary or unlawful intrusions into
their private, families, homes, or correspondence, as well as against illegal attacks
on their reputation and honour.

Avenues Covered

Definition
The term “Transgender Person” has been defined explicitly in this Act as a person

15 Supra 3
16 S. 2(k), The Transgender Person (Protection of Rights) Act, 2019
17 S. 2(i), The Transgender Person (Protection of Rights) Act, 2019
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whose gender does not correspond to the one assigned to them at birth. It includes
transgender men and women (regardless of whether they have undergone sex
reassignment surgery, hormone therapy, laser therapy, or any other therapy), people
with intersex variations, genderqueers, and people with socio-cultural identities like
kinner, hijra, aravani, and jogta.16 In accordance with Section 2(i), a person who
exhibits variation in his or her primary sexual characteristics, external genitalia,
chromosomes, or hormones from the normative standard of a male or female body
at birth17 is considered to have intersex variation. This definition makes it very
clear which individuals fall under the umbrella mentioned earlier.

Provisions Related to Prohibition Against Discrimination

Explicit provisions have been made to emphasise the goal of stopping the social
evil of discriminating against transgender people in matters of denial, discontinuation,
unfair treatment in healthcare services,18 Educational establishments and services19,
employment or occupation20, access, provision, enjoyment or use of public goods21,
accommodations, etc., right to movement22, right to reside, purchase, rent, occupy
any property23, stand for or hold public or private official positions24, etc.

Recognition of Identity of Transgender Persons

Section4 of the Act provides for recognition of the identity of a transgender
persongiving the Transgenderthe right to self-perceived gender identity. Section5
of the Act Provides the Application for a Certificate of Identity, which allows
transgender people to apply to the District Magistrate for the issuance of a certificate
of identity as a transgender person in the manner and with the required supporting
documentation. A parent or legal guardian of a minor kid must apply for their
instance. Whereas under section 6, the issue of the certificate of identity has been
mentionedafter adhering to the required procedure and doing so in the manner,
form, and timeframe specified, the District Magistrate shall give to the applicant
under Section 5 a certificate of identity as a transgender person identifying the
gender of such person. Similar to it, extensive provision has been made in case of
change in gender.

The Obligation of Appropriate Government

According to Section 8, the appropriate Governmentis responsible for ensuring that
transgender people are fully and effectively included in society, defend their rights
and interests, and make it easier for them to use social programmes that the
18 S. 3(d), The Transgender Person (Protection of Rights) Act, 2019
19 S. 3(a), The Transgender Person (Protection of Rights) Act, 2019
20 Ss. 3(b), 3(c),The Transgender Person (Protection of Rights) Act, 2019
21 S. 3(e),The Transgender Person (Protection of Rights) Act, 2019
22 S. 3(f), The Transgender Person (Protection of Rights) Act, 2019
23 S. 3(g), The Transgender Person (Protection of Rights) Act, 2019
24 S. 3(h), The Transgender Person (Protection of Rights) Act, 2019
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Government created. To address these individuals’ needs and promote and protect
their right to participate in cultural and recreational activities, they must also develop
welfare programmes and schemes that are transgender-sensitive, non-stigmatising,
and non-discriminatory. They must also take action to rescue, protect, and rehabilitate
transgender people.

Obligation of Establishments

Section 10 provisions that every establishment is responsible for ensuring that the
rules of this Act are followed and for providing transgender people with the facilities
that may be required.

Non- discrimination in employment

Section 9 establishes that any establishment that hires promotes, or handles other
employment-related matters may do so without violating the prohibition against
discrimination against transgender people.

Right of Residence

Section 12 exclusively gives the transgender person the right of residence under the
following sub-sections: (1) No child may be taken from their parents or close relatives
because they are transgender unless a judge finds it to be in the child’s best interest
interests.(2) Every transgender person must have the following rights: (a) the right
to live in the same household as their parents or other close relatives; (b) the right
to not be excluded from the entire household; and (c) the right to enjoy and use the
amenities of the household without discrimination.(3) The competent court must
order that a transgender person be placed in a rehabilitation facility when a parent
or a member of their immediate family is unable to care for them.

Grievances Redressal System

Under section 11. Grievance redressal mechanism: Every establishment must name
a person to handle complaints relating to a breach of this Act’s provisions as a
complaint officer.

Education

Section 13 of the Act formulates the Obligation of educational institutions to impart
inclusive education to the Transgender, under which the Institutions of higher learning
have a duty to accept transgender students. Every educational institution that receives
funding from or is recognised by the relevant Government must offer inclusive
education and chances for transgender people to participate in sports, recreation,
and leisure activities on an equal basis with everyone else, without discrimination.

Social Security
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Section 14 of the Act lays down Vocational training and self-employment measures.
The competent Government must create welfare programmes and plans to help
transgender people find work and support their vocational and self-employment
training.

Healthcare

Healthcare facilities for Transgender are part of section 15, where when it comes to
transgender people, the appropriate Government must take the following actions.
Establish separate HIV sero-surveillance centres to conduct sero-surveillance for
such people per the National AIDS Control Organization’s guidelines; provide medical
care facilities, including sex reassignment surgery and hormonal therapy; and provide
counselling before and after sex reassignment surgery. To facilitate access to
transgender people in hospitals and other healthcare institutions and centres and
release a Health Manual related to sex reassignment surgery per the World Profession
Association for Transgender Health guidelines. To review medical curriculum and
research for doctors to address their specific health issues and provide for coverage
of medical costs by a comprehensive insurance plan for Sex Reassignment Surgery
and a provision for a comprehensive insurance plan to cover medical expenses for
transgender patients’ hormone therapy, laser therapy, sex reassignment surgery,
and other health conditions.

National Council for TG

National Council for Transgender Persons is being provisioned under section 16,
whereby the Central Government will establish a National Council for Transgender
Persons by notification. It will have the authority and responsibility to carry out the
tasks outlined in this Act. And section 17 lays down thefunctions of the Council to
(a) to provide advice to the Central Government on the creation of policies,
programmes, legislation, and projects for transgender individuals; (b) to monitor
and evaluate the results of policies and programmes created to achieve equality
and the full participation of transgender individuals, and(c) to review and coordinate
the activities of all Government departments and other Governmental and non-
Governmental Organisations which are handling issues relating to Transgender (d)
to decrease the transgender community’s complaints; and (e) to carry out any additional
duties imposed by the central Government.

Offences & Penalties

Section18 of this act provisions for the Offences and penalties in matters of (a)
denies a transgender person the right of passage to a public place or prevents them
from using or having access to a public place that other members have access to or
a right to use; (b) forces or causes a transgender person to leave household, village,
or other place of residence; (c) forces or causes a transgender person to engage in
the Act of forced or bonded labour other than any compulsory service for public
purposes imposed by Government and endangers the life, safety, health, or well-
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being, whether mental or physical, of a transgender person, will be punishable by
imprisonment for a time that may not be less than six months but may go as long
as two years, as well as a fine.

SCOPE OF IMPROVEMENT IN TERMS OF TRANSGENDER ISSUES

Untouched Issues

The Transgender Persons (Protection of Rights) Act, 2019, makes several provisions
for the benefit of the Transgender community. However, some issues are untouched,
creating a gap between intention and practical reality. The issues are

No Talk on Marriage Rights

The law addresses anti-discrimination laws and social programmes, but it is “totally
mute about the civil rights of marriage.” The absence of marriage rights is a major
flaw in the law. Marriage is a socio-cultural phenomenon that is crucial to a person’s
existence. “Being Human Comes First and Then Comes Gender,” when referring to
transgender people. As a result, this Act violates the community’s right to marriage.
Any law’s fundamental goal is to grant the rights that society, an individual, or an
establishment merits. All relevant rights should be provided if attempts are being
made to distribute the fundamental rights for social welfare under the Rule of Law
mechanism.

Absence of Adoption Rights

Similar to Marriage Rights, the Act is silent over adoption rights, which play a
pivotal role in succession, property and other inheritance rights. It is the right to
support the notion of creating a family of non-blood-related members and finding
solace in the company of children who need parents and parents needing children.
It is a big dilemma that Transgender stand out to be the potential parents or guardians
yet are devoid of such rights.

Absence of Property Rights in matters of Guru-Chela Tradition

The tradition of Guru-Chela exists in the Transgender community, this Actdoesn’t
touch that avenue, and that context is entirely outside the domain of the Act. Maximum
difficulties arise when the property of the old aged gurus is left out destitute because
of the absence of proper property right in matters of the Guru-Chela Relationship.

Criminal Laws against Transgender

Male and female-specificcriminal proceedings are transparent in matters of crime
under IPC, 1860 and CrPC, 1973, but those proceedings are not pretty much evident
in terms of Transgender. For instance, whether the accused Transgender shall be
stationed in the male cell or female cell in the Police station. Such and many more
problems exist in the Criminal Laws against Transgender.
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Matters related to TG Children and TG Adolescents

An important point missing in the whole Act is what steps have to be taken in
special care for Transgender Children and Transgender adolescents, as they need
utmost care and attention and proper guidance on what they should do and shouldn’t.
Pertinent provisions would protect them from various hardships because they are
intersex or have gender differences.

Insufficient Provisions

The following provisions seem to be insufficient:
Related to Punishments in Offences of Sexual Abuse Against Transgender Persons,
Allkinds of abuses, like verbal, emotional, sexual, physical, etc., have been treated
equally. Punishment for all such crimes is from just six months to two years with a
fine under the Act. It is just unimaginable to measure all such crimes with the same
weight. The degree of torture and agony varies, and sexual abuse cannot be compared
at par with verbal abuse. It is the significant lacuna evident in the Act. To note the
IPC, 1860 punishment for rape is specified as seven years imprisonment, which
creates a huge gap and draws a considerable differentiation towards the Transgender
community.

Crimes related to Discrimination against Transgender

There is a lack of explicitpunishment provision in cases related to the various
discrimination against Transgender. To end the social evil of discrimination against
the Third gender people, it is necessaryto mark a specific duration and type of
punishment to curb the discriminatory approach of the people in the society.

Redressal of Rejection of Issuance of identity Certificate to Transgender

The NALSA case judgment adjudicated for Transgender right to self-perceived gender
identity, yet step by step provision for application for a certificate of identity, its
issuance and procedure in case of change of gender has been laid down in the Act
passing on the authority to the District magistrate but what is missing is the absence
of redressal mechanism in cases when there is a rejection of Issuance of identity
Certificate to Transgender, there is no provision of appeal mechanism which defies
the notion of natural justice of “audi alteram partem,” i.e. giving a chance to the other
side.

Compulsory number of meetings of the National Council for Transgender Persons

The Act lays down who shall be the member of the NCT and their tenure but does
not sufficiently has a say over the minimum number of meetings which they should
25 social security | government program | Britannica, https://www.britannica.com/topic/

social-security-government-program (last visited Jun 1, 2022).
26 S. 14, The Transgender Persons (Protection of Rights) Act, 2019
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hold in a year to review or monitor or discuss the function and the works related
to Transgender welfare activities

Provisions related to Social Security

Social Security means “any legal procedures put in place to protect a person’s or
family’s income or to supply income when all sources of income are lost or disrupted
or when spending must be extraordinarily high”.25 It may offer cash benefits to
people who are sick or disabled, jobless, pregnant, caring for young children, or
retiring from work. These benefits may come in the form of cash or kind for medical
needs, rehabilitation, domestic support while illness at home, legal assistance, burial
costs, etc. So this terminology covers a broad spectrum of aids and support in
various matters. Yet, theAct only encompasses “Vocational Training and self-
employment”26 aspect focussing on the livelihood parameter, which seems to be
insufficient to address the needs of the Transgender person.

Lack of Definite set up of Grievance Redressal Mechanism

The Act provisions for the appointment of a complaint officer to deal with the
complaints relating to the violation of the provisions of the Act27 but lacks a definite
set-up, the power it should have, to whom he should report the progress and method
and channel to be followed. Grievances Redressal is the top-notch priority in providing
a peaceful life to the citizens of one country. The lack of a definite set-up draws a
big gap between the purpose and goals. Instead, other acts should have been followed
to bring up an ideal Grievance Redressal Mechanism.

Scarce Awareness of the Transgender Persons (Protection of Rights) ACT, 2019

It is well established in the field of law that ignorantia juris non excusat means that
“Ignorance of law is no excuse”. This general notion is all correct in terms of ordinary
people. Still, whena situation arises about a minority and marginalised group, specific
efforts have to be taken to propagate the basic rights and duties that emerge from
the Act, framed explicitly for the transgender community. The awareness of the
passing of the Act and its impact is not well known to this community which has
reduced the implementation aspect of the Act amongst Transgender people.

CONCLUSION

Overall, the Transgender Persons (Protection of Rights) Act 2019 is a commendable
step taken by the respective legislation regarding the initiative and base for working
in the avenue of Transgender upliftment and welfare. It touches some primary key
areas marking prohibition against the discrimination done against the Transgender,
recognition of their identity, placing an obligation on the appropriate Government,

27 S. 11, The Transgender Persons (Protection of Rights) Act, 2019
28 Rex v. Sussex Justices, [1924] 1 KB 256. 
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on the Establishments and other persons, on educational Institutions, making provision
for Grievance Redressal Mechanism, Right of Residence, Vocational Training and
self-employment, healthcare facilities, National Council for Transgender Persons,
Offices and Penalties and so on. Yet specific untouched issues and insufficient
legislative provisionscannot meet the purposeful ends and have been the targets of
protest for Transgender Activists. There lies scope in most of the areas of marriage
rights, adoption rights, allied property rights, and matters of Transgender Children
and Adolescence. The punishment provisions, Grievances Redressal Mechanism,
Appeal provision in case of rejection of identity certificate application, National
Council for Transgender, Social Security provisions. Certain amendments have to
be made in the Act to remove the mentioned difficulties so that the dictum of Lord
Hewart, the then Lord Chief Justice of England, “Justice must not only be done, but
must also be seen to be done,”28 comes true for the stigmatised Transgender community
of the Society and the Supremacy of the Constitution and Rule of Law is upheld in
India, bringing the golden days again for the Transgender. Rex v. Sussex Justicesoccurs
to take form in reality.

MILES TO GO WAY FORWARD

The following measures are proposed in the Transgender Persons (Protection of
Rights) Act, 2019 and other acts and laws for the advancement of the Transgender
Community:

1. Provisions related to Marriage, Adoption and Property rights of Chela’s in
Guru-Chela Tradition should be made in the Act enabling the Transgender
to access these rights.

2. A straightforward procedure should be specified in matters related to the
handling of Transgender in cases of Criminal investigation, arrest and lock-
up facilities.

3. The right to separate toilets has to be addressed as quickly as possible by
including specifically the Transgender toilets under “Swacha Bharat Abhiyan”.

4. Adequate implementation of the Transgender welfare schemes should be
ensured.

5. Recruitment, retention, promotion, and employee benefits procedures should
be subject to anti-discrimination policies designed and effectively implemented
for Transgender Welfare. Transgender individuals should be covered under
workplace sexual harassment rules.

6. Institutional and regulatory changes that open access to social security
programmes for the underprivileged and vulnerable populations must include
transgender inclusion.

7. Frameworks for strict law enforcement should be enabled and strengthened
to focus on Transgender persons’ issuesconcerning grievance redressal.

8. Proper authority and power should be conferred on the Complaint officer to
enable him to deal with matters related to the violation of Transgender rights.
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Healthcare in India: Need for a National Legislation

Dr. Deepa Kaushik*

ABSTRACT 

Health has been much regarded as the primary and fundamental human right by the international
community under international human rights law. In contrast to all the other human rights,
the right to health creates an obligation upon the states to ensure that the right to health is
respected, protected and fulfilled, and is duly entitled to all its citizens. Right to health is an
issue of fundamental importance in Indian society as well. The responsibility to protect,
respect and fulfil the right to health lies not only with the medical profession but also with
public functionaries such as administrators and judges. The traditional notion of healthcare
has now tended to be individual-centric and has focused on aspects such as access to medical
treatment, medicines and procedures. The core of public health depends on law and science.
The law has to prohibit individuals who create the situation for others suffering. Covid-19
has turned out to be an unimaginable assault on the whole mankind which has shaken not
only the developing nations but also those high headed advanced, developed nations who
never doubted the capabilities of their health infrastructure. Health, education, socioeconomic
priorities of nations across the globe have and in future will see a major paradigm
shift. Legislations of the era of colonial rule such as Epidemic Diseases Act, 1897 and Disaster
Management Act 2005 played a crucial role in this pandemic. The introduction of effective
National Health Care legislation will bring about a systemic overhaul to ensure government
agencies are capable of dealing with such health crisis in a better way.
Keywords: Right to Health, Fundamental Rights, DPSPs, Legislation, Accessible.

INTRODUCTION 

The public health, throughout the nineteenth century, was principally a matter of
sanitary legislation or related reforms designed to manage man’s physical environment,
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like the facility of water supply, the disposition of sewage, etc. were not designed
to combat any specific disease, except for want of the desired technical knowledge.
However, these measures immensely enhanced the health of the population because
of disease and death control. At the start of the 20th century the concept of “Health
Promotion” began to crystallise. It, absolutely, was realised that the State had an
instantaneous responsibility for the health of its citizens. Consequently, the health
promotion of people, besides the disease control activities, was incorporatedinto
the public healthcare goals and objectives. This pandemic has proved that all the
nations across the globe need to rebuild and strengthen their health infrastructure
in order to bridge the gap in health sector specially for the poor vulnerable section
of society. Many emerging challenges need to be focussed such as disease-causing
agents becoming drug resistant, climate related issues, fake politicised distorted
information on social media, educational glitches and migrant labour livelihood
and other job security issues.

Right to Health Care Vis-à-vis The Constitution of India (Fundamental Law of
Land)

Constitutional law is the supreme law of land which lays down basic ideologies
and principles to control the relationship between the government and its people.
In the past few years, especially during COVID times, India faced problem of
degradation of health day by day despite of having a large number of health schemes
and policies. Framers of the constitution of India have rightly incorporated important
provisions related to health of general public in Indian constitution.Although Indian
constitution has not incorporated right to health under Part III (fundamental right)
but judicial forums have widened the ambit of Article 211 of Indian constitution.
The fundamental right to life as well as liberty enshrined under Article 21 would
be pointless and futile, if it fails to realise a healthy, vibrant life. Judiciary has
widely interpreted this Article by including essential aspects of life such as right to
pollution free environment, livelihood, good standard of life, hygienic conditions at
workplace, leisure etc to lead a healthy dignified life. In the matter of Consumer
Education and Research Centre v Union of India2, the Apex court observed that “Right
to Health Care is an integral part of Right to Life under Article 21, as health is an essential
component to make life of an individual meaningful or purposeful.” In the matter of Parmanand
Katara v Union of India,3 it was held that, it is the duty of the state to preserve life of

1 No person shall be deprived of his life or personal liberty except according to procedure
established by law

2 AIR (1995) 3 SSC, 42
3 (1989) 4 SCC 286: The case concerned the availability of emergency medical treatment for

a seriously injured man at a local hospital. The hospital doctors refused to provide the
man with emergency aid and sent him to another hospital twenty kilometres away. The
injured man died en route to the other hospital. The Court required the State to remove
legal impediments imposed on doctors and hospitals for providing emergency medical
aid.
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an individual specially at the time of emergency. It is a professional obligation of a
doctor (either a government hospital employee or otherwise) to extend his services
in order to protect life without any kind of intervention by the state action or law.
Hon’ble court had a view that it is for the state to ensure that adequate and easily
accessible medical facilities are available to its people and in case of violation of
this right to life the aggrieved patients must be compensated.4 In the matter of
M/s Badyal Advanced Bone Joint and children Hospital v Harnek Singh5, National commission
once again re-emphasized upon the principle of emergency care (laid down in
Parmanand Katara v UOI) that attending and treating a victim of accident is the
foremost duty of a medical personal.
Article 21 should be read with other health related provisions of constitution laid
down under Articles 38, Article 42, Article 43 and Article 47 in order to understand
the state obligation and effective realisation of right to health.
Apart from the fundamental rights under Part III, the Constitution of India provides
for DPSPs to be followed by the State.

• Article 386of Indian Constitution emphasises upon a need to promote well-
being and prosperity of all the citizens by ensuring socio, economic justice
to them. This Article directs state to ensure justice by minimising inequalities
in relation to facilities, income, status or opportunities in the society.

4 Ibid, in the case it was held by supreme court that
• There can be no second opinion that preservation of human life is of paramount

importance. Once a life is lost, it cannot be restored as resurrection is beyond the
capacity of man.

• Every doctor, whether at a government hospital or otherwise, has the professional
obligation to extend his or her services with due expertise for protecting life.

• There is no legal impediment for a medical professional when he or she is called upon
or requested to attend to an injured person needing his or her medical assistance
immediately.

•  There is also no doubt that the effort to save the person should be the top priority not
only of the medical professional but even of the police or any other citizen who happens
to be connected with the matter or who happens to notice such an incident or a situation.

• Lawyers and judges and everyone concerned should also keep in mind that a man in
the medical profession should not be unnecessarily harassed for purposes of interrogation
or for any other formality and should not be dragged during investigations at the police
station. This should be avoided as far as possible.

5 2019 SCC OnLine NCDRC 1703
6 Article 38: “State to secure a social order for the promotion of welfare of the people. —

(1) The State shall strive to promote the welfare of the people by securing and protecting
as effectively as it may a social order in which justice, social, economic and political, shall
inform all the institutions of the national life.
(2) The State shall, in particular, strive to minimise the inequalities in income, and endeavour
to eliminate inequalities in status, facilities and opportunities, not only amongst individuals
but also amongst groups of people residing in different areas or engaged in different
vocations.”
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• Article 397 of Indian Constitution under clause (a), (d), (e), (f) issues directives
to the state to prevent the abuse of wellbeing and vigour of men, women
and workers who are forced by economic necessity to enter a specific
employment or profession that might be hazardous to their health.

• Article 418 of Indian Constitution directs the states to educate and provide
public assistance to those who are either unemployed, elderly, sick or disabled
as in order to ensure socioeconomic and political justice in a welfare society
like ours.

• Article 429 of Indian Constitution directs State to ensure that a worker in
almost every sector should be provided with just and healthy conditions or
environment and special care should be taken for the working women who
are on their family way. This Article relates to the concept of health as no
one can imagine a healthy life without having healthy hygienic surroundings
at the workplace which in consequence will increase the efficiency as well as
productivity of the workers.

• Article 4310 of Indian Constitution emphasizes upon the need of such enactments
which can guarantee a living wage to its working population. Living wage
is the base pay which is important for a labourer to address essential issues
or needs of life such as food, shelter, clothing etc. A healthy life style cannot
be expected without ensuring adequate livelihood and resultantly a good
standard of life.

• Article 4711 provides for the responsibility of the State to improve the level

7 The State shall, in particular, direct its policy towards securing-
“A.39 (e) that the health and strength of workers, men and women, and the tender age of
children are not abused and that citizens are not forced by economic necessity to enter
avocations unsuited to their age or strength.
A.39 (f) that children are given opportunities and facilities to develop in a healthy manner
and in conditions of freedom and dignity and that childhood and youth are protected
against exploitation and moral and material abandonment.”

8 Article 41 states that, “Right to work, to education and to public assistance in certain
cases.—The State shall, within the limits of its economic capacity and development, make
effective provision for securing the right to work, to education and to public assistance in
cases of unemployment, old age, sickness and disablement, and in other cases of undeserved
want.”

9 Article 42 states that “the State shall make provision for securing just and humane conditions
of work and for maternity relief.”

10 It states that, “The State shall endeavour to secure, by suitable legislation or economic
organisation or in any other way, to all workers, agricultural, industrial or otherwise,
work, a living wage, conditions of work ensuring a decent standard of life and full enjoyment
of leisure and social and cultural opportunities and, in particular, the State shall endeavour
to promote cottage industries on an individual or co-operative basis in rural areas.”

11 It states that, “The State shall regard the raising of the level of nutrition and the standard
of living of its people and the improvement of public health as among its primary duties
and, in particular, the State shall endeavour to bring about prohibition of the consumption
except for medicinal purposes of intoxicating drinks and of drugs which are injurious to
health.”
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of nourishment of its people, standard of their lifestyle and upliftment of
health status of public at large. As it is very unlikely for a state to ensure a
healthy life to its people without improving the level of nutrition of its people.
It was in the case of Municipal Council Ratlam v Vardichand, where for the first
time Supreme Court held, “the State authorities to be mainly responsible to
protect and preserve the public health as against the ill effects of environment
pollution.” Court also stated that financial inability can be no excuse for
State authorities to discharge their functions.
In “Javedv State of Haryana12”, it was held that, “such ideals of improving public
health & raising standard of living of citizens cannot be achieved unless population
is controlled as our materialistic resources are very limited in contrast to a large
number of the claimants.”
In Tapan Kumar v FCI13, it was stated that,”Food Corporation of India being a
State agency must act in the spirit of Article 47 to improve public health by
not allowing substandard food items from reaching public market and thereafter
to the poverty struck consumers.”
Part IV-A of Constitution enshrines some important health related provisions
as Fundamental duties such as:

51-A (g) states, “it is a fundamental duty of every citizen to protect and improve
the natural environment including forests, lakes, rivers and wild life, and to have
compassion for living creatures”. And as discussed above it is essential to
have clean, hygienic pollution free surroundings to lead a healthy life.
51-A (h) states, “it is a fundamental duty of every citizen to develop the scientific
temper, humanism and the ‘spirit of inquiry and reform” this approach will
promote medical and other scientific research for improving or upgrading
health standards of life.
51-A (j) states, “it is a fundamental duty of every citizen to strive towards excellence
in all spheres of individual and collective activity so that the nation constantly
rises to higher levels of endeavour and achievement”
51-A (k) states, “it is a fundamental duty of every citizen to provide opportunities
for education by the parent, the guardian, to his child, or a ward between the ages
of 6-14 years as the case may be”. It is essential as an educated class of
society has higher chances of leading a healthier life.

PROPOSED BILLS FOR NATIONAL LEGISLATION

Private Member Bills seek to inculcate the Right to Health under Article-21(B), among
the other Fundamental rights enshrined under part-III of the Indian Constitution,
by the way of amending the constitution. This Right would entitle people to avail
the health protection services free of cost.

12 AIR 2003 SC 3057
13 (1996) 6 SSC 101
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The Need for Right to Health:

• According to the National Health Policy’s Draft of 2015, millions of people
are pushed to poverty because they are not competent enough to cover their
medical and healthcare costs.

• The Current public health care expenditure is limited to only 1.4% of the
GDP. The primary aim of the policy was to guarantee the health of all the
citizens,especially for the underprivileged ones.

• The addition of Right to Health is a step-up in the direction of ‘wellness’,
from the mere ‘sick-care’.

• The Right to health is an internationally recognised fundamental human right.
The introduction of Article-21(B) would bridge the failure of the government
to provide health care to the poor citizens.

In year 2009, health ministry of India drafted “National Health Bill, 2009” with an
aim to provide a transparent, equitable and accountable right based health care
services to its people in order to realise Health for All. Bill was stated to be enacted
to implement health related International treaties as enshrined under Article 252 of
Indian Constitution. Although the Bill was well drafted but due to a large number
of political, socio-economic factors, the Bill is still pending in the house of parliament.
Hence, it is the responsibility of the state to guarantee RTH by effective and purposeful
implementation of existing health laws, rules and regulations.
The Constitution (Amendment) Bill, 2017: Article-21B (1) stated that the State had a
duty to provide protection to all citizens which shall include the following:

a) Prevention, containment and treatmentof ailments;
b) Availability and accessibility to essential medicines;
c) Maternal reproductive and child health;
d) Access to emergency medical treatment; and
e) Access to mental healthcare act.

provided that, the State shall provide these by earmarking not less than
eight percent of annual receipts of the State for Healthcare.

Article-21B (2) of the bill provided for making the right to health as a fundamental
right. Every citizen has a right to health protection, which casts an obligation on
the Government of the State. Such bills would involve recurring and non-recurring
expenditures from the consolidated funds of India, as well as the concerned state.
The Constitutional (Amendment) Bill, 2018: This bill was introduced in the Rajya Sabha
on 20th July 2018 to incorporate Article-21(B) in the Constitution to ensure that State
has a duty to prevent, treat and control diseases as well as ensure affordable pocket
friendly medical treatmentand essentiallife saving medicines to the people of the
nation.
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Primary motive of insertion of the Article-21(B) was to provide the citizens, the access
to:

• Basic health care services;
• Emergency medical treatments.

Duties casted upon State through Article 21-(B)were:
• Protection of health of citizens;
• Prevention of citizens from diseases;
• Control the outbreak of pandemic diseases.

Changes Proposed byArticle 21-(B)were to guarantee the health of all the citizens,
especially for the underprivileged ones.
This bill aimed to direct the state to spend a minimum of 8-10% of the GDP on the
health care sector in India.
India’s healthcare lacks a national level legislation for the right to Health Care.
Even after being one of the largest economy in the world, the expenditure on the
health sector is very less. In 2018, India launched a national health-insurance scheme,
“Ayushman Bharat Scheme14” to ensure health care facilities to people who cannot
afford it otherwise.
In the last few years it has become a trend for political parties to mention health
related commitments in their manifesto, by either increasing the percentage of gross
domestic product on public health expenditure or by ensuring enactment of healthcare
legislations providing easily available, financially and geographically affordable health
servicesto people once they are elected. Indian National Congress15 proposed Right
to Healthcare Act, 2019, “guaranteeing certain minimum healthcare to all Indians,
increasing the health care expenditure to about 3.5% of the GDP, increasing the
number of doctors and other medical professionals in the country.”
The State of Rajasthan is the first among all, to introduce a bill proposing a Right to
Health Care Act under the rule of Chief Minister, Mr. Ashok Gehlot, of the Congress
party16.

14 Pradhan Mantri Jan Arogya Yojana, which aims to provide Rs 5 lakh insurance cover to
millions of Indians.

15 The manifesto of the Communist Party of India, promised similar changes, like:
• “Increasing health spending to 3.5 percent of the gross domestic product in the short term

and up to 5 percent in the long term.
• Making free health justiciable through legislation both in the centre and the states level”.
16 “When the Congress fought the Rajasthan assembly elections in Dec. 2018, it promised a

right to healthcare, including free diagnosis, treatment and medicines. After taking office,
chief minister Ashok Gehlot reiterated that promise in March 2019 and said his state would
soon bring in such legislation.”
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Moving on to COVID times, two major laws which played very crucial in this time
of crisis were the Epidemic Diseases Act, 189717and the Disaster Management Act,
200518 (DMA). Epidemic Diseases Act19 is a very small Act having merely four sections
and was framed to control widespread Bubonic plague in Mumbai during colonial
regime. States have also used Public Health Acts (eg: Tamil Nadu Public Health
Act, 1939).
Disaster Management Act20 makes it mandator to set up a three-tier Disaster
Management Authority at the national, state and district level to formulate a disaster
plan for its level. The Act empowers the Central government21 to formulate and

17 It extends to the whole of India. It shall come into force on such dateas the Central Government
may, by notification in the Official Gazette appoint; and different dates* may be appointed
for different provisions of this Act and for different States, and any reference to commencement
in any provision of this Act in relation to any State shall be construed as a reference to the
commencement of that provision in that State.

18 Disastermeans, “a catastrophe, mishap, calamity or grave occurrence in any area, arising
from natural or manmade causes, or by accident or negligence which results in substantial
loss of life or human suffering or damage to, and destruction of, property, or damage to,
or degradation of, environment, and is of such a nature or magnitude as to be beyond the
coping capacity of the community of the affected area”;
(e) disaster management, “means a continuous and integrated process of planning, organising,
coordinating and implementing measures which are necessary or expedient for—
(i) prevention of danger or threat of any disaster;

(ii) mitigation or reduction of risk of any disaster or its severity or consequences;
(iii) capacity-building;
(iv) preparedness to deal with any disaster;
(v) prompt response to any threatening disaster situation or disaster;

(vi) assessing the severity or magnitude of effects of any disaster;
(vii) evacuation, rescue and relief;

(viii) rehabilitation and reconstruction;”
19 Section 2 of the EDA specifically lays down powers to “take, or require or empower any

person to take, such measures and, by public notice, prescribe such temporary regulations
to be observed by, the public or by any person or class of persons as it shall deem necessary
to prevent the outbreak of such disease or the spread thereof, and may determine in what
manner and by whom any expenses incurred (including compensation if any) shall be
defrayed.” Section 3 and 4 of the Act lays down the penal provisions and legal protection
to the persons/officials who act under the Act.

20 The legal basis of the DM Act is Entry 23, Concurrent List of the Constitution “Social
security and social insurance”. Entry 29, Concurrent List “Prevention of the extension from
one State to another of infectious or contagious diseases or pests affecting men, animals or
plants,” can also be used for specific law making.

21 Section 6, DMA, 2005 available at https://www.indiacode.nic.in/show-data?actid=AC_CEN_
5_5_00053_200553_1517807327022&sectionId=8137&sectionno=6&orderno=6
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effectively implement national policies, plans along with important guidelines for
state authorities and ministries to be followed.
Section 8 of the Act deals with NEC i.e. National Executive Committee22 which
plays crucial role of planning, execution and compliance of directions laid down by
NDMA.
The Epidemic Diseases (Amendment) Ordinance, 2020 provides for the preventing
the spread of dangerous diseases amongst general massesalong with protection for
healthcare professionalsdeputed to control the epidemic diseases.

CONCLUSION & SUGGESTIONS

• To make the Right to Health a Justiciable Right through a National Legislation
It can be done through enacting appropriate legislations both at central and
state levels. The legislations should ensure universal access to quality health
care including primary, secondary and tertiary services. Public health
legislations should also be enacted which ensure people’s access to range of
health facilities and their protection from harmful influences. All in all, the
legislations should contribute to the process of making Right to Health a
fundamental Right.

• To Increase the expenditure on health care sector.
Presently, it is proposed to spend 3.5% of the GDP on short term plans, and
5-% on long term plans, in India. This should be increased to a minimum of
8-10% of the GDP.

• Public health services should not be privatised.
The only focus should be on expanding the public health care system to
ensure the availability of facilities entirely free to the citizens.A rule should
be made which bars doctors from undertaking private practices during their
employment in public health services sector.

• The public health system should be based on the universal health care. This would
bridge the voids made till now. The government can use the private health
care resources to strengthen public health systems.

22 Functions of NEC are
“a) act as the coordinating and monitoring body for disaster management;
(b) prepare the National Plan to be approved by the National Authority;
(c) coordinate and monitor the implementation of the National Policy;
(d) lay down guidelines for preparing disaster management plans by different Ministries

or Departments of the Government of India and the State Authorities;
(e) provide necessary technical assistance to the State Governments and the State Authorities

for preparing their disaster management plans in accordance with the guidelines laid
down by the National Authority”.
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• To Encourage the citizens to invest more in education fields related to health care.
Number of applicants should also be increased at the UG and the PG level
of medical studies.

• Every state should follow the NHM of providing citizens with free of cost essential
medicines. This was efficiently established by the state of Rajasthan in India.

• The corruption in public health systems should be eliminated, and more transparent
policies should be introduced. The government should also support medical
pluralism by expanding the forms of medicinal branches like homeopathy,
ayurveda, home based practices, etc.

• Government should prioritise the availability of health care facilities to the most
vulnerable sections of the society through such legislation. Immediate actions should
be taken to eliminate all forms of caste-based discrimination.

Last few decades have witnessed the expansion of the scope of medicine by inclusion
of community health problems in addition to those of individuals. There is no doubt
that India has made noteworthy development in health sector in the last few years
(rise in average life expectancy from 64 years to 68 years) but due to inadequate
health care services in government institutes and very expensive treatment in private
medical institutes, the health infrastructure is becoming inadequate and inaccessible
for general public keeping India at the rank of 154 out of 195 nations in respect of
quality of healthcare and its accessibility. To make a standard health infrastructure
available and equitably accessible both central as well as state government should
raise their proportion of funds allocated to health services. Government should
improve health care infrastructure not only qualitatively but also quantitatively which
is possible only by means of an effective national health legislation.The past decade
witnessed some very unique directions, by the Supreme Court of India and creative
monitoring and ground level implementation of health care remedies but judicial
precedents can never be as effective as an enactment with stringent penal provisions.
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E-Cigarettes Burning the Indians

Dr. Ashish Kumar Srivastava*

ABSTRACT

“Democratic Governance ensures ‘Maximum Happiness of Maximum People’. The democracy
is ordained ‘in pursuit of happiness.’ In free market economy laissez faire state is an economic
state promoting economic wellbeing of people. Profiteering and profit maximization are the
sole motto of big enterprises. Tobacco and its use for pleasure has been very popular to
civilization. Beedi, cigarette, Hookah became very popular with the evolution of society. With
the growth of society and modernity new means of consuming tobacco came in use. Vaping
devices in the form of e-cigarettes were invented to control nicotine intake and to help people
who wanted to quit smoking. In India e-cigarettes import were rising like in 2016-17 it was
38,126.3 USD, in 2017-18 it was 70, 171.5 USD and in 2018-19 it was 83,483.5 USD.The
matrix and figures are strong evidence that the consumption of these vaping devices was
surging. The Government of India in September 2019 banned the E-cigarette and all vaping
devices. Hookah bar, smoking zone became order of the day. The most surprising was that
these devices which were introduced with a justification that it will reduce traditional smoking
but these devices created a new market amongst youth. It was very apt that Government of
India intervened at the right moment to ban the vaping devices. In this paper authors are
attemptingto explain the pros and cons of vaping devices and legal control of the same.”

INTRODUCTION

India has been a repository of ‘composite culture’ and cosmopolitanism. Universal
humanism has been practiced and religious tolerance has not only been only preached
but also practiced. India is very sound on the demographic matrix. India is house
of largest number of youths who are bubbling with energy and is pioneer to provide
CEOs to IBM, Google, Alphabet, MSN etc. Our prowess of management and energy
& intellect of young human resource has been time tested. Stress and stress busters

* Faculty of Law, University of Lucknow, Email: asrinlu@gmail.com, Mobile: 8960675643
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have always been found in society. Tobacco and its consumption arequite ancient
in India. Beedi, Chillum, Cigars, Hubble bubble, hookah, cigarettes have been seen
as stress busters. History has witnessed ‘Opium War’ in china and Chinese youth
was plagued with the tobacco use.
Smoking has been very deep & pervasivein the society. Of lately it has been a
practice which has been practiced by youths. It has been seen as a matter of style
promoted by audio visual, cinema in society. In initial Indian films Protagonists &
Antagonists were shown flaunting cigarettes and cigars. The movies attract youth
the most and the youth copies the mannerism, style and accessories shown in the
movies. The excitement and enticement of smoking attract college goers and teenagers
the most.
College going youthsare trapped in this vice at very early stage of life. Hero of
Indian cinema flaunting cigarettes and making smoke rings was something very
exciting for Indian youth. However very soon people got to know about the ill
effects of cigarettes on health. The most dangerous of them has been cancer. The
youth who starts smoking as a matter of style just to get a drag to get high and as
a matter of reprieve from mundane affairs of life soon becomes a chain smoker.
Smokers become a matter of nuisance in society and then active and passive smoking
disturbs the whole order in society. In passive smokers/non-smokers the toddlers
and children are the worst affective. Vaping devices the e-cigarettes are electronic
nicotine delivery system(ENDS) which boast that it can help people to quit smoking
or reduce their nicotine quantity but the same became more popular in youth
particularly teenagers. In NCR Delhi in a school during a check of school bags of
boys 150 e-cigarettes were found. India is the home of one the largest population in
the world. India is young as well so the worst sufferer of smoking is India. Bright,
talented, rationale, intellectual, youths in India are caught in the menace of smoking
and in this vicious cycle are losing their lives to cancers and other terminal diseases.
India is largest producer and consumer of the world and the same fits in the use of
tobacco as well. After China every year 9 Lakhs people die due to tobacco related
diseases1. This was something very alarming and high time to legislate for curbing
the menace of e-cigarettes. Electronic cigarettes are currently banned in several countries
including Brazil, Singapore, and Uruguay, and the WHO has urged other countries
to follow suit.2

LEGAL CONTROL

India envisions an inclusive and egalitarian order in its constitutional Governance.
Indian Union as a Parens Patriae is the sentinel of democracy. Maintaining wholesome
health of its citizens or residents is responsibility of State and the same justifies the
taxation by State. Tobacco like products are hugely taxed as a repelling effect but
tobacco and alcohol are biggest revenue grossers to the Government’s Coffers.

1 Available at https://www.bbc.com/news/world-asia-india-49738381<Accessed on 7/2/2022
at 7:45 AM>

2 WHO Framework Convention on Tobacco Control, COP (2014).
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Indian has always been a champion compliant of International Conventions. India
has signed the World Health Organization Framework Convention on Tobacco Control
and seeing the surge in the use and consumption of e-cigarettes amongst youngsters
India banned the e-cigarettes on 18th September, 2019 by an Ordinance. India
promulgated “The Prohibition of Electronic Cigarettes (Production, Manufacture,
Import, Export, Transport, Sale, Distribution, Storage And Advertisement) Ordinance
2019. As we know that ordinances are meant for a short stint hence it was converted
as The Prohibition of Electronic Cigarettes (Production, Manufacture, Import, Export,
Transport, Sale, Distribution, Storage And Advertisement) Act, 2019 on 5th December
2019. The right to health is fundamental right in India and protection of public
health is an obligation of Indian State as Article 47 casts an obligation on state
about raising the level of nutrition, standard of living, improvement of public health
and prohibition of intoxicating drinks and drugs.
Supreme Court highlighted that physical existence of community depends on
maintenance and improvement of public health. The makers of constitution envisioned
the betterment of health. So health is a top priority.”3 In Consumer Education &
Research Centre and others v. Union of India and others4, it was held that “the right
to health and medical care to protect one’s health and vigour, while in service or post-
retirement, is a fundamental right of a worker under Article 21 read with Articles 39(e), 41,
43, 48-A and all related Articles and fundamental human rights to make the life of the
workman meaningful and purposeful with dignity of person.”
Supreme Court identified the right to medical aid and held that, “Article 21 of the
Constitution casts the obligation on the State to preserve life. There can be no second opinion
that preservation of human life is of paramount importance. That is so on account of the fact
that once life is lost, the status quo ante cannot be restored as resurrection is beyond the
capacity of man.”5

Supreme Court6 speaking about smoking in public place and its effect on passive
smokers said that Article 21 now says that one shall not be deprived of life without
due process of law therefore a non-smoker should not be exposed to diseases like
lung cancer and respiratory diseases by active smokers who smoke in public places.
Hence one has a fundamental right not to be victim of active smokers at public
place.
Supreme Court7 again held that, “Right to health i.e. right to live in a clean, hygienic
and safe environment is a right flowing from Article 21. Clean surroundings lead to
healthy body and healthy mind. But, unfortunately, for eking a livelihood and for
national interest, many employees work in dangerous, risky and unhygienic
environment. Right to live with human dignity enshrined in Article 21 derives its
3 Vincent Panikurlangara v. Union of India & OrsAIR1987 SC 990.
4 (1995) 3 SCC 42
5 Parmanand Katara v. Union of India AIR 1989 2039.
6 Murali S.Deora v. Union of India (2001)8 SCC 765.
7 Occupational Health & Safety Association v. Union of India (2014) 3 SCC 547.
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life breath from the Directive Principles of State Policy, particularly clauses (e) and
(f) of Articles 39, 41 and 42.”
The e-cigarettes are injurious to health and leaves a negative impact on public
health so to execute the convention under Article 51 of the Constitution India enacted
the law. Health Minister of India while enacting the law on e-cigarette requested
the legislators to pass the law unanimously. He said that there is no evidence that
these Electronic Cigarettes are not harmful. It can also be like tobacco. Therefore, it
is better to nip in the bud. 8

 Section 3(d) defines the ‘electronic cigarette’. According to it, “Electronic cigarette
means an electronic device that heats a substance, with or without nicotine and
flavours, to create an aerosol for inhalation and includes all forms of Electronic
Nicotine Delivery Systems, Heat not burn products, e-Hookah and the like devices,
by whatever name called and whatever shape, size or form it may have, but does
not include any product licensed under Drugs and Cosmetics Act, 1940.” Substance
has been explained as natural or artificial substance, solid or liquid, gas or vapour.
In e-cigarette the companies claim that nicotine consumption can be controlled through
vaping devices and it is less harmful than a regular cigarette.
Section 4 of the Act provides that no person shall directly or indirectly; (i) produce
or manufacture or import or export or transport or sell or distribute electronic cigarettes,
whether as a complete product or any part thereof and (ii) advertise electronic
cigarettes or take part in any advertisement that directly or indirectly promotes the
use of electronic cigarettes. Thus, the ordinance banns all forms of business activity
relate to e-cigarettes. We know that advertisement, publicity through audio-visual,
print, electronic, social media, internet and website has huge power and potential
to entice the youth for vaping devices and medical shops will flaunt the same as an
instrument of quitting the smoking. The ‘ad makes us mad’ therefore the advertisement
is an essential part of business which is recognized as a fundamental right in right
to business and profession in Article 19(1) (g)9. But the ordinance bans the
advertisement as well. The ‘pimple on the ulcer’ is that vaping devices are sold via
medical shops as an instrument of quitting or controlling smoking. The medical
man and businessmen dealing in the art say that these vaping devices are not
harmful and it helps chain smokers in quitting smoking. Divya Rammurthi highlights
the problem of advertisement in case of e-cigarettes. She argues that in the name of
advertisement about ill effects of smoking the vaping devices were advertises as
antismoking advertisement but it resulted to show the e-cigarettes as healthful devices
(Rammurthi 2016).10 The Companies started manipulation of tobacco advertisement

8 Available at https://economictimes.indiatimes.com/news/politics-and-nation/parliament-
passes-the-bill-banning-e-cigarettes/articleshow/72335714.cms?utm_source=c ontentofinterest&
utm_medium=text&utm_campaign=cppst<Accessed on 2/7/2022 at 9:36 AM>

9 Benett Coleman & Co. v. Union of India AIR 1973 106
10 Ramamurthi, Divya, Fadadu, Raj P and Jackler, Robert K (2016): “Electronic Cigarette Marketers

Manipulate Antitobacco Advertisements To Promote Vaping” Tobacco Control, Vol. 25, No.
6 (November 2016), pp. 720-722 at 720.
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like ‘Stop smoking start Repairing’ or ‘Stop Smoking and Start Vaping’. These
manipulative advertisements needed to be banned.
Section 5 of the Act prohibits the storage of vaping devices and mandates that the
owner shall make an inventory of such vaping devices and submit the same with
nearest authorized officer and he will dispose it off according to law. Section 6
authorizes the authorized officer to enter and search a place for enforcement of
Section 4 as to curb the export-import, supply, distribution, manufacturing, storage,
transportation of vaping devices. The power of search and seizure empowers the
officers search and seize vaping devices and produce the owner and such products
before Judicial Magistrate First Class. If seizure is not possible then he may attach
the product and property. On such power of search and seizure the provisions of
Code of Criminal Procedure, 1973 shall apply.
Section 7 provides punishment for contravention of the provisions of the Act. It
says that, “Whoever contravenes the provisions of section 4 shall be punishable
with imprisonment for a term which may extend to one year or with fine which
may extend to one lakh rupees or with both, and for the second or subsequent
offence with a imprisonment for a term which may extend to three years and with
fine which may extend to five lakh rupees.” So,we can see that stringent punishment
is prescribed and habitual offenders/recidivists are punished harshly. Section 8
punishes the storage of vaping devices with imprisonment up to six months or fine
up to Rs. 50,000 or with both. Section 9 says that offences under the ordinance shall
be tried by Judicial Magistrate First Class. Section 10 provides that such e-cigarettes
shall be disposed of according to Chapter 24 of Code of Criminal Procedure, 1973.
Section 12 says that only authorized officer is empowered to lodge complaint regarding
offences committed under this ordinance. Section 13 says that offences under this
Act is cognizable. Section 15 says that application of other laws is not barred under
this Act

ANALYSIS

Why this ban came as a surprise because teenagers were using it like a fun. Students
think vaping is not harmful and this is landing them to smoking indirectly. The
vaping devices cost around Rs. 3000 to Rs. 30000 and its refills are available from
Rs. 500 onwards. Juul is biggest and major enterprise which deal in vaping devices
their dumping potential In United States increased 700% in USA in 2016. 90% of
vaping devices purchased in United States are of JUUL. Juul is strong enough to
make India a dumping ground so it was very high time to ban the vaping devices.
In India 10 crore people smoke tobacco and 30 crore chew tobacco which can cause
cardio-vascular diseases, respiratory diseases and cancers. Banning the vaping devices
will not do the needful as the regular cigarettes and tobacco products are allowing
the seepage of unrefined tobacco in human body. The Framework Convention on
Tobacco Control has not gained momentum in India like France and Italy. WHO
says it will take another 50 years to control the tobacco. Outrightly banning e-
cigarettes will not provide a solution as regular nicotine products will not give any
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option to smokers to decrease their nicotine consumption to safe level. Nicotine is
not as harmful as tar which is produced by burning tobacco and vaping devices
work on heat not burn technique so these devices do not produce tar which causes
cancers. An argument may be why vaping devices must be promoted as harmful
reduction tool than rather banning it altogether? The answer is that no Government
in the World is competent to control the tobacco and regular smoking still is legal
so 10 crore people who are already smoking they do not have any access to nicotine
control devices. However, in a plural diverse country like India making an exception
for adult smokers that they can buy and use vaping devices is not a safe moot idea.
Zachary Cahn argues that, “Drug regulatory agencies are unaccustomed to the logic
of harm reduction, where the benefits of a product derive from the tendency to
substitute for a more harmful product. Pre-market review to demonstrate that the
product is safe and effective, for example, would often be tantamount to a complete
ban on sales and marketing. Even where limited market access is achieved, applying
drug regulations to electronic cigarettes still serves to create an unequal playing
field that favors tobacco cigarettes against their competitors. Tobacco cigarettes would
never reach the marketplace at all if they were forced to meet the standards applied
to medicinal drugs or devices. Nevertheless, tobacco cigarettes are widely accessible
and will remain on the market for the foreseeable future. It does not make sense to
apply drug standards to less hazardous substitutes to smoking while exempting
cigarettes themselves (Cahn 2013).”11

The argument that E-cigarette must be allowed for adult smokers who wants to
quit smoking on the ground that it is less harmful. Priscilla CallahanLyon says that
nicotine is absorbed by respiratory systems, skin, mucous membrane, digestive system.
Repeated exposure to nicotine may cause dizziness, vomiting, nausea. The continuous
exposure to e-cigarette may cause high concentration of nicotine in human body
(Lyon 2014).12 Lyon further says further that e-cigarettes may be utile in reducing
and facilitating the smokers to quit. But nothing can be said definitely as we do not
have any authentic data about less harmful or healthfulness of e-cigarettes. We do
not have any authentic evidence of less harm of long-term use of e-cigarettes. The
data available in the realm is not very encouraging. This new way though promoted
as less harmful may be appealing to teenagers (Lyon 2014).”

CONCLUSION & SUGGESTIONS

Mark Twain says that, “If smoking is not allowed in heaven I’ll not go.” This kind
of statements show that the world has found tobacco use very exciting. Mahatma
Gandhi has been against the tobacco. He is his book Key to Health and My Early Life,
spoke about health and tobacco.Gandhi himself indulged in the use of tobacco in

11 Cahn, Zachary (2013): “France Acts on Electronic Cigarettes” Journal of Public Health Policy,
Vol. 34, No. 4 (November), pp. 560-564 at 561.

12 Lyon, Priscilla Callahan (2014): “Electronic Cigarettes: Human Health Effects” Tobacco Control,
Vol. 23, Supplement 2: FDA E-Cigarettes: Impact on Individual and Population Health
(May), pp. 1136-1140 at 1137.
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his early days, but soon got familiar with its harmful health effects, leading to his
transition as a major anti-tobacco crusader. He was concerned with both smoke and
smokeless tobacco use and its adverse impact on health. He once stated, “I can
certainly say that I am not aware of a single advantage occurring from the use of tobacco.”
Smoking tobacco is so enticing to the youth and vaping devices are taking the
youth in its clutches and it was becoming pandemic. Government of India at the
right moment intervened and banned it but still the people who are struggling to
quit must be given an opportunity to decrease their nicotine intake. However, the
regulation of vaping devices in favour of adults struggling to quit does not seem
practical in the prevailing ground realities. India has always favoured the idea of
“Prevention is better than cure.”
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Law and Crime Against Women: The Indian Case

Dr. Chandrani Chattopadhyay*

INTRODUCTION

At every stage of a woman’s life, she is a target of some form of crime for her being
“her” not “him”. At every stage, legal and social aid, are specially designed only
for women to protect them from criminal conspiracy. Interestingly, apart from men,
even women victimize other women at every stage.
A new life is expected to bring happiness, but in India it brings prosperity and
happiness only if it’s a male child. “Sex determination” cannot be an offense. This
is just a source of information. But in India sex determination is an offense as this
otherwise normal act of getting information leads to the heinous crime of feticide.
The girl fetus is killed even before her birth. After a girl is born (thanks to legal
protection on sex determination procedure), in India, governments make special
provisions so that the girls get basic education and nutritious food. Infanticides or
murder of very young girls are not very uncommon. Girls are often being discriminated
even by her immediate family members. At every stage, boys are preferred over
girls regarding access to basic amenities. Starting from her school going age or
even before that, girls become victims of different kinds of sexual offenses. It ranges
from stalking, pornography, cyber sexual crime to molestation or rape. Once a girl
is married she often becomes victim of dowry death, marital rape or domestic violence.
Acid attack on girls/women is rampant in India. As stated earlier, it is often being
noticed that women play a vital role in victimizing other women. Particularly, in
crimes related to dowry death or domestic violence, female members of the victim’s
in-law’s house play an active role. Legal provisions are there to protect women
from domestic violence. Taking Dowry is a punishable offense in India. There are
several Laws to protect women as they are “made” vulnerable by the society. They
are suppressed at every stage of their life so that they remain forever vulnerable.
This situation is extremely unfortunate.

* Assistant Professor at Chattopadhya, Department of Sociology, SKB University, WB,
E-mail: chandranichatterjee669@gmail.com, Mobile: 8105500115
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VIOLENCE AGAINST WOMEN IN THE FAMILY

Family is considered as the safe private sphere. Women are not safe anywhere.
They are targeted even before they are born. After ‘her’ birth, she becomes a victim
in her own family. It starts from early childhood when they are deprived of basic
amenities. Marriage is a social institution. In a patriarchal society, this particular
social institution plays a big part in the exploitation of women. ‘Marriage’ alone
increases the discrimination between a girl and a boy manifolds and in several
directions. The idea of marriage makes girls less preferred in a family. Often girls
are married off at a very tender age, and they die from reproductive complications.
If, a girl chooses a partner her family doesn’t approve of, it results in ‘honor killing’.
Innocent girls are often killed by her family members in the name of honor. After
marriage, the girls become victims in her husband’s house. There are cases of dowry
death and domestic violence. Girls are often being mistreated, harassed, exploited
or killed by their husbands or in-laws. If, a girl becomes a widow, she is often
being denied of her husband’s property and being mistreated by her in-laws.

VIOLENCE AGAINST WOMEN IN THE COMMUNITY

Participation of women in labor force is very low in India. A vast majority of that
work force are employed in unorganized sectors. Unorganized sectors are infamous
for its unfair labor practices. These unfair labor practices are sometimes gender
oriented like pay-parity between male and female works, denial of maternity benefits,
and reluctance of recruiting women as they are often seen as unfit. In the organized
sector, glass ceiling is a reality. Apart from these, the rising numbers of cases of
sexual harassment at workplace is making women even more vulnerable. Despite
improvements in criminal law and police procedures, women are often frequent
targets of attacks and harassment by employers, landlords and community members
in public spheres. The trafficking of women and girls from, and to, India is widespread.
Young unskilled women are allegedly given false work promises, resulting in forced
domestic or sexual servitude in foreign countries. India is experiencing a sharp rise
related to cyber crime. Be it the physical or the virtual community, women are
always targeted. Another very brutal form of violence that come from the community
targeting helpless women, mostly in rural area, is in the form of witch crafting. The
stigma that is attached to women, who are labeled as “witch”, and the rejection
they experience within their communities, leads to various violations and is an
obstacle to gaining access to justice. Dalit, Adivasi women, women from other
scheduled castes, tribes, religious minorities and other backward castes are frequent
victims of multiple and intersecting forms of discrimination, as well as violence.
A woman is a victim of violence and cruelty at every stage of her life. The violence
can come from family or from the community. They are exploited even before they
are born and can continue till they die. They are exploited irrespective of their
marital status, caste, class or religion. Women are exploited by close family members,
or the exploitation can come from the community. Basically, women and objects of
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exploitation these two concepts go hand in hand. Thus, legal aid is extremely important
for the protection of women.

CRIME RELATED DATA: A SNAPSHOT

According to the data provided by national crime records bureau, in 2020-21 some
109 girls were acid attack victims. Another, 11236 crimes were registered on grounds
of kidnapping a woman to compel her for marriage. 86745 cases were registered for
outraging modesty of women or molestation. 7045 dowry death cases were registered.
28153 rape cases were registered. Another, 3435 cases were registered on grounds
of forced prostitution and trafficking. 2399 cases of cyber sexual crime cases were
registered. 112292 cases were registered under domestic violence and another 3788
dowry harassment cases were registered. 226 murders with rape or gang rape cases
were registered. These are only registered cases. There are many more unheard,
suppressed voices. So, the real numbers could be extremely alarming.

LEGAL PROTECTION FOR WOMEN

In India, several Laws are there to protect women from different types of violence.
Some major Laws are Sections 294,354, 354A, 509, 326A, 326B, 292,293,294,354,354A,
354B, 354C, 509 of Indian Penal Code, 1860. Apart from these sections there are
498A of the Dowry Prohibition Act, 1961; Section 6 of the Indecent Representation
of Women (Prohibition) Act, 1986; Domestic Violence Act, 2005 and Sections 66E,
67,67A, 67B of the Information Technology Act, 2000. If we try to categorize these
laws then we can see a group of laws tries to protect women from sexual offenses
of different degree and another group of women related Laws try to protect married
women from the cruelty of her in-laws. In the first case, violence can come both
from family and community, whereas in the second category, violence is originated
mostly from the family sphere. Sexual offenses vary in several degrees from
pornography to obscenity to sexual cyber crime, molestation and finally the most
brutal form “rape”. There is a different class of laws meant for the protection of
children from sexual offenses. The Protection of Children from Sexual Offenses Act
(POCSO) was passed in 2012 which was further amended in 2019. Victims of sexual
offenses below the age of 18 come under the scope of POCSO. It is important to
mention that POCSO Laws are gender-neutral. Hence, the victim be it a boy or a
girl gets same protection.
It is difficult to digest the fact that women are unsafe everywhere. But somehow it
should give us solace that with all these special acts meant only for violence against
women can neutralize crime. One can argue that the rising number of women related
crime can question the effectiveness of these laws. But again, effectiveness depends
a lot upon the implementation of these laws. The objective of the paper is to understand
how far rape laws of India are capable of providing justice? The paper doesn’t
explore the effectiveness of the implementation of rape laws. It tries to uphold
certain ambiguity within the rape laws.
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HISTORY OF RAPE LAWS IN INDIA

The concept of “sexual offense” is dealt in the India Penal Code (IPC) under section
375 to section 376E. This section was introduced when IPC was written in 1860.
Section 375 defines rape as a sexual offense done by a man to a woman. Under
these sections, intercourse between a man and a woman is considered rape under
six conditions. “These conditions are: 1. Against the will of the woman. 2. Without
the consent of the woman. 3. with the consent of the woman, when her consent has
been obtained by putting her or any person in whom she is interested in fear of
death or of hurt. 4. With the consent of the woman, when the man knows that he is
not her husband, and that her consent is given because she believes that he is
another man to whom she is or believes herself to be lawfully married. 5. With the
consent of the woman, when, at the time of giving such consent, by reason of
unsoundness of mind or intoxication or the administration by him personally or
through another of any stupefying or unwholesome substance, she is unable to
understand the nature and consequences of that to which she gives consent. 6.
With or without the consent of the woman aged below sixteen.” Other important
laws related to rape are 376A, 376 B, 376 C and 376 D. These sections deal with the
punishment pronounced in connection with rape. Section 376A discusses the
punishment for rape resulting in murder or vegetative condition of the victim. Section
376 B of the IPC deals with punishment for sexual intercourse done by a husband
to his wife during separation. Section 376 C deals with custodial rape or rape done
by a person from the authority. Section 376 D deals with all punishment related
with gang rape.
These Laws are still considered as the apex Laws of rape in India. Several amendments
have been made to these laws. Initially only penetration of pennies into vagina was
considered as rape afterwards through several amendments penetration of any object
or a part of the body, not being the penis, into the vagina, the urethra or anus of a
woman was covered under as sex offense under rape laws. In 1983, the concept of
“custodial rape” was introduced. The change was done to include sexual offense
committed against women while in custody of public servants. It was during this
time that a ban was posed on disclosing the identity of the victim, and further
‘character assassination’ of rape victims in courts was prohibited. The next amendment
was done in 2002. After this amendment, the cross-examination of a rape victim
was prohibited. In 2013, criminal law was again amended. After this amendment,
threat of rape was also considered as criminal offense. The 2013 criminal amendment
widened the definition and punishment of rape. Punishment for gang rape was
increased to 20 years to life from the earlier punishment of 10 years to life. Minimum
punishment for rape was increased from 7 to 10 years. The amendment provided
provisions for death penalty in cases where the victim was killed or left in a vegetative
state.
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ASSESSMENT OF RAPE LAWS

The Law by default considers rape as a “gendered” crime. It is certain that this
offense will always be committed by a man and the victim will always be a woman.
The point of debate here arises is can’t be the victim a man and the offender be
another man or may be a woman?
If, penetration of penis or any other object into mouth or anus can be considered as
rape, then why can’t the victim be male? If, a woman forces a man to sleep with
her, why can’t the victim be the man? The victim can never be an adult male under
IPC. Maybe the perception comes from the fact that women are pleasure givers,
thus victims. Women should be protected because they are weak. This kind of
representation of women even before law is extremely discriminatory. Law is
supposedly objective and everybody is equal in front of Law. But the rape laws tell
a different story.
To deal with child sexual abuse cases, the Government has brought in a special
law, namely, The Protection of Children from Sexual Offenses (POCSO) Act, 2012.
The Act has come into force with effect from 14th November 2012 along with the
Rules framed there under. The said Act defines a child as any person below eighteen
years of age, and defines different forms of sexual abuse, including penetrative and
non-penetrative assault, as well as sexual harassment and pornography. Under POCSO
male rape is included. The act provides legal protection from sexual crime to any
child under the age of 18. Hence, a male can be a sexual victim till he is 18. After
18 “he” becomes an offender and “she” becomes a victim.
The second point of contestation derives from this blind reliance of Law on biological
age. If, a girl victim is more than 18 years old (biologically) but, mentally, she is
still an infant, what happens to the offender? Should the offender be dealt under
POCSO or Section 375 and 376? Now, what happens to a boy victim of sexual
offense who is biologically more than 18 but mentally still a child? Under IPC there
is no concept of male rape and technically since the victim is biologically an adult
he can’t be protected under POCSO. Hence, it is not a crime. “Consent” plays a
very important role in the legal definition of rape. But it does not account for the
fact that everybody is not capable of understanding the meaning of consent. Consent
is a mental concept. Mental maturity makes a person capable of understanding the
meaning of consent. Since, rape laws rely on biological age only, the concept of
consent sounds like an oxymoron.
The legal age of marriage in India is 18 but, the rape law states that forced sexual
intercourse by a husband with his wife; the wife being not less than 15 years of age
does not amount to rape. Hence, under rape law, the legal age of marriage for a
girl is 15. The idea of marital rape is considerably new in India. Till date, marital
rape is not well established. Sexual relation between married couples is by default
thought to be consensus. The idea is woven in a patriarchal society that a married
woman is her husband’s property. Hence, the idea of consent is no longer valid.
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CONCLUSION

Rape is one amongst the many crimes committed against women. Until recently,
there was no specific Law for acid attack. There is no special legal provision for
harassment of women at work place. We already live in a society which is morally
“uncivilized”. We live in a society, where half of the population is targeted every
time, everywhere. Most of the crimes against women go unreported. The reported
crimes are seldom sorted. Most offenders go scot- free or move around freely on
bail. Hence, the effectiveness of the legal aids can always be questioned. Now over
everything else if the ambiguity and non-availability of specific Legal aid victimize
women even further, it is most unfortunate.
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Internet and Data Privacy - Need of the Hour: Analysis and
Implication of Transborder Governance and the Indian Initiative

Dr. Manvendra Singh* & Shovonita Acharjee**

ABSTRACT

The rapid development of science and technology has revolutionized the cyber space and
taking the lead into the rapid growth of Internet. Today, Internet is not only a means of
communications and information flow but is also a medium of conducting business. The
huge penetration of technology in 21st century in almost all walks of society right from
corporate governance and state administration, up to the lowest level of retailers computerizing
their billing system, we find computers and other electronic devices pervading the human
life. Like every other technology, computers and various electronic gizmo has pervaded as a
part of human life, however it do have certain advantages and problems such as cybercrimes,
breach of online contracts, issues of jurisdiction due to its anonymity, issues of pornography
due to varied standards in different countries etc. One of the most pertinent issues of law in
combating cybercrime is that of jurisdictional uncertainty. Due to the decentralized nature of
internet, parties residing in different jurisdictions are in contact with each other and which
court will acquire the authority to try the case is always a question to be determined. In the
light of this issue, the present paper attempts to look in to the concepts of jurisdiction, the
basic principles for determining the jurisdiction, the drastic change the internet has brought
in the conventional concept of jurisdiction, the problematic issues of anonymity and the
appropriate remedies. Further, the paper discusses the international conventions on cybercrimes
and acute need for a universal legal regime to tackle jurisdictional issues in cybercrimes
effectively. The paper also explores how the traditional principles of jurisdiction are being
adapted to jurisdiction of cyberspace-origin cases. Jurisdiction in cyber space requires clear

* Assistant Professor, Sharda University, School of Law, Greater Noida,
Email : manvendra.singh1@sharda.ac.in, Mobile: 7042606176

** Ph.D. Research Scholar, Sharda University, School of Law. Greater Noida,
E-mail: 2021211776.shovonita@dr.sharda.ac.in



147CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

principles rooted in international law. The traditional approach to jurisdiction solicits a
court in order to inquire whether it has the territorial, pecuniary, or subject matter jurisdiction
to entertain the case brought before it. With the internet, the question of ‘territorial’ jurisdiction
gets complicated largely because of the fact that the internet is borderless. Hence, while there
are no borders between one region and the other within a country there are no borders even
between countries and Cooperation by countries is the basis for any of the current methods
of tackling jurisdiction.
Keywords: Cyberspace, Jurisdiction, Trans-border Access, Internet, International Law,
Cybercrimes.

INTRODUCTION

Access to trans-border data for the state’s law-and-order-related functions is an
integral piece of the law enforcement puzzle. State agencies’ ability to access data
for such purposes is, however, shaped not only by domestic laws and practices but
also by the laws of other countries and the state’s international commitments. In
the case of India, the use of international cooperation mechanisms to balance efficient
data access with protections for citizens’ privacy remains a relatively underexplored
facet of its digital strategy. With its growing digital market, economic relevance for
large global businesses, and strategic relationships with countries like the United
States and those in the European Union (EU), India is well placed to not merely
participate in but rather to lead the discussions on international data agreements
on behalf of the developing world. India houses the second largest population in
the world at approximately 1.35 billion individuals. In such a diverse and dense
context, law enforcement could be a challenging job. Networked technologies have
changed the nature of crime and will continue to do so.1

In addition, the Information technology is playing a pivotal role in almost all fields
of life like education, politics, society, business, science and technology etc. It has
its own advantages as well as disadvantages. The substantive source of cyber law
in India is the Information Technology Act, 2000 which came into force on 17 October
2000. The main object of the Act is to provide legal recognition to e- commerce and
to facilitate storage of electronic records with the Government. The IT Act also
penalizes various cybercrimes and provides strict punishments. There is certain
provision under this Act which gives the idea of jurisdiction for the trial of cases
related to cyber-crimes in India as well as outside India.In domestic laws of civil
procedure in each nation’s legal system there are certain rules on Jurisdiction. The
Personal Jurisdiction, Choice of law and the recognition and enforcement of judgments
are the areas of conflict under the international law applicable to the cyber world.
Internet connectivity globally and network-based commerce and communications
cut across territorial boundaries, thereby creating a new area of human activity and
undermining the feasibility and legitimacy of applying laws based on geographic

1 Hickok Elonnai and Kharbanda Vipul. An Analysis of the CLOUD Act and Implications
for India. https://cis india.org/internet-governance/files/analysis-of-cloud-act-and-
implications-for-india



148 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

boundaries. This new boundary which separates the “Cyber world” from the “real
world” of atoms has created an anonymity in the cyber world. Territorially based
law-making and law-enforcing authorities find this new environment deeply
threatening.2 India has various types of jurisdiction like subject-matter, jurisdiction,
territorial, jurisdiction, pecuniary jurisdiction, original jurisdiction, appellate jurisdiction
etc.
Legal frame work with regard to jurisdiction is seen in Civil Procedure Code 1908,
Indian Penal Code 1860, Criminal Procedure Code 1973 and Information Technology
Act 2000.

INDIA’S LEGAL FRAMEWORK ON DATA ACCESS AND ITS LIMITATION

Any discussion on personal data access by Indian law enforcement agencies in India
necessarily requires a reiteration of the Supreme Court’s 2017 Puttaswamy verdict3,
which declared privacy to be a fundamental right. This means that the State can
infringe upon an individual’s informational privacy only in a manner that is fair,
just, and reasonable. But three years on, we are yet to see any meaningful reform to
bring India’s surveillance regime in line with this ruling. While the draft Personal
Data Protection Bill—introduced December last year—takes one step forward by
covering all state data processing, it also takes two steps backward through its widely
worded exemptions4. The Bill enables the complete exclusion of certain government
agencies, in addition to broad carve-outs for law enforcement purposes. Better
accountability and oversight in India’s surveillance framework is essential for satisfying
the constitutional mandate and for signaling preparedness for any future negotiations
on cross-border access. The Court of Justice of the European Union’s invalidation of
the EU-US Privacy Shield5, an agreement that enabled data transfers among certified
entities in those jurisdictions, offers a case in point. The expansive powers of US
intelligence agencies, and the absence of protections at par with those in the EU,
were among the grounds that led to this decision. Agreements for data access by
LEAs should attract a similar, if not higher, level of scrutiny.
If talked about 2020, it was the year in which the world went more digital than
ever before, owing to the pandemic that altered life as we knew it. One of the silver
linings of the year was the spotlight on the importance of data and data flow.
Taking this cue, the Indian Government took significant steps in tech policy and
data regulation in 2020, viz. non-personal data, health data, financial data, and data
related to e-commerce and other consumer facing services. The judiciary has also
made observations on individual rights regarding data privacy, and the ever-

2 Misra, Anuranjan. (2013). A comprehensive legal framework of Indian Cyber Laws A
comprehensive legal framework of Indian Cyber Laws.

3 Justice K.S. Puttuswamy v. Union of India, 2017
4 https://theprint.in/opinion/if-india-wants-cross-border-data-it-must-reform-its-laws-and-

surveillancestrategies/555148/
5 https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-07/cp200091en.pdf
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deliberated Personal Data Protection Bill, 2019 (“PDP Bill”) was a moving piece under
Government deliberation during the year.
Access to data for crime detection and evidence gathering was a rationale given by
the Justice B. N. Srikrishna Committee on data protection while proposing the
localization of personal data in India6. Following the findings of that committee’s
report, the government introduced a draft Personal Data Protection Bill (PDP Bill)
in 2019, which provided for local storage only for sensitive data but local storage
and processing for more critical types of personal data7. The draft intermediary
guidelines, which have been in the pipeline for about two years, are another attempt
to make intermediaries more responsive to law enforcement requests. For instance,
the draft rules require intermediaries to furnish a prompt response to information
requests (within seventy-two hours) and mandate a local incorporation requirement
for intermediaries above a certain size, which is presumably meant to ensure better
enforcement. Most recently, the Kris Gopalakrishnan Committee on nonpersonal
data has spoken about simplifying access to data for national security, law enforcement,
legal, and regulatory purposes8.

CYBERSPACE JURISDICTION AND CIVIL PROCEDURE CODE 1908.

A sound legal framework on access to data by local law enforcement agencies is
critical for building trust among citizens, service providers, and civil society. In
order to achieve this in the Indian legal context, the domestic framework should
ensure adherence to the fundamental right to privacy. Such adherence can also act
as a signal of India’s suitability as a potential partner for any international arrangements
on cross-border data access.
In the case of Hriday Nath v. Ram Chandra9, the court has defined jurisdiction as the
authority of the courts to decide the cases by virtue of its judicial powers. The
Indian judiciary has invoked the classical legal maxim “Ubi Jus Ibi Remedium” that
where there is a right there is a remedy. Hence, the jurisdiction generally lies wherein

6 Committee of Experts under the Chairmanship of Justice B. N. Srikrishna, Report of the
Committee of Experts under the Chairmanship of Justice B N Srikrishna, Committee Report
(India: Ministry of Electronics & Information Technology, Government of India, July 27,
2018), 88, https://meity.gov.in/ writereaddata/files/Data_Protection_Committee_Report-
comp.pdf.

7 India, Personal Data Protection Bill, 2019, P.L. 373, 2019, accessed March 21, 2020, http://
164.100.47.4/BillsTexts/LSBillTexts/Asintroduced/373_2019_LS_Eng.pdf, Section 33. The bill
does not define critical personal data, leaving this definition to be established by the
government.

8 India, (Draft) The Information Technology [Intermediary Guidelines (Amendment) Rules],
2018, Ministry of Electronics & Information Technology, Government of India, accessed
February 15, 2020, https://meity.gov.in/comments-invited-draft-intermediary-rules, rule 3(5)
and 3(7).

9 Hriday Nath Roy vs Akhil Chandra Roy And Ors. on 1 June, 1928. https://indiankanoon.org/
doc/266315/
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the wrong is committed. Section 9 of the Civil Procedure Code describes the jurisdiction
of the civil court to entertain civil suits unless it is impliedly or expressly prohibited.
Any suit to determine and enforce a civil right may be defined as a civil suit. Civil
courts have the “inherent” jurisdiction to entertain civil suits until any statute bars
it.Section 9 of the Civil Procedure Code describes the jurisdiction of the civil court
to accept civil suits unless it is impliedly or expressly prohibited. In Ganga Bai v.
Vijai Kumar,10 the court averred that it is an “inherent right” to institute a civil suit
unless it is restricted by a statute. The term ‘Lex Fori’ literally means the law of the
forum and the exercise of jurisdiction is regulated by the procedural laws. Procedure
is the enforcement of rights and duties through judicial process recognized by
substantive law and for administering redress for infractions. Procedure involves
all aspects such filing of suit, collection of evidences, enforcing of judgements.
In the case of Sankaer Naryan Potti v. K. Sreedevi, 11the supreme court while interpreting
section 9 has held that unless the jurisdiction, expressly or impliedly removed from
a civil court, the court has the jurisdiction to try the civil dispute.
The sections that deal with jurisdiction involve Section 6 of the CPC which deals
with pecuniary jurisdiction, Section 9gives power to Courts to try all civil suits
unless barred while Section 16 states subject matter jurisdiction. Section 19 deals
with suits for movable property and Section 20 deals with territorial jurisdiction.
Section 20 of Civil Procedure Code12 states:
Other suits to be instituted where defendants reside or cause of action arise.- Subject
to the limitations aforesaid, every suit shall be instituted in a Court within the local
limits of whose jurisdiction—

(a) The defendant, or each of the defendants where there are more than one, at
the time of the commencement of the Suit, actually and voluntarily resides,
or carries on business, or personally works for gain; or

(b) any of the defendants, where there are more than one, at the time of the
commencement of the suit, actually and voluntarily resides, or carries on
business, or personally works for gain, provided that in such case either the
leave of the Court is given, or the defendants who do not reside, or carry on
business, or personally work for gain, as aforesaid, acquiesce in such institution;
or

(c) The cause of action, wholly or in part, arises
To decide jurisdiction, certain other ways is agreement between parties, in which
they can confer to one jurisdiction and exclude the rest. The autonomy of parties is
recognized by Indian Law.

10  (1974) 2 SCC 393
11 Sankaranarayanan Potti (Dead) By ... vs K. Sreedevi & Ors on 26 March, 1998. https://

indiankanoon.org/doc/1909386/
12 Civil Procedure Code, 1908



151CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

S.16 of Civil Procedure Code13 states that Suits to be instituted where subject-matter
situate.
Subject to the pecuniary or other limitations prescribed by any law, suits-

(a) For the recovery of immovable property with or without rent or profits,
(b) For the partition of immovable property,
(c) For foreclosure, sale or redemption in the case of a mortgage of or charge

upon immovable property,
(d) For the determination of any other right to or interest in immovable property,
(e) For compensation for wrong to immovable property,
(f) For the recovery of movable property actually under distr aint or attachment,

shall be instituted in the Court within the local limits of whose jurisdiction
the property is situate:

Provided that a suit to obtain relief respecting, or compensation for wrong to,
immovable property held by or on behalf of the defendant may, where the relief
sought can be entirely obtained through his personal obedience, be instituted either
in the Court within the local limits of whose jurisdiction the property is situate, or
in the Court within the local limits of whose jurisdiction the defendant actually and
voluntarily resides, or carries on business, or personally works for gain.
Hence Indian courts cannot assume jurisdiction over immovable property located
in foreign countries.
Section 19 of the code14 states that
“Where a suit is for compensation for wrong done to the person or to movable
property, if the wrong was done within the local limits of the jurisdiction of one
Court and the defendant resides, or carries on business, or personally works for
gain, within the local limits of the jurisdiction of another Court, the suit may be
instituted at the option of the plaintiff in either of the said Courts.”
In India a foreign judgment can be enforced in the following ways:

• Reciprocating Territories
• Non-reciprocating

Reciprocating Territories

Decrees passed by courts in reciprocating territories enjoy the privilege of
direct enforcement of a decree within the territory of India by filing execution
proceedings of the decree before an Indian court. “Reciprocating territory” means
any country or territory outside India which the Central Government may, by
notification in the Official Gazette, declare to be a reciprocating territory for the

13 Civil Procedure Code, 1908
14 Ibid
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purposes of this section; and “superior Courts”, with reference to any such territory,
means such Courts as may be specified in the said notification.15

In Kevin George Vaz vs Cotton Textiles Exports (2006 (5) BomCR 555) , the
term ”reciprocating territory” was extensively defined to mean any country or territory
outside India. For the record, the United Kingdom has been a reciprocating territory
with India under the provisions contained in Section 44 (1) of the Indian Civil
Procedures Code, 1908 (as amended). Hong Kong (which was a colony and British
dependent territory of the United Kingdom) was restored to the People Republic of
China in the year 1997. The present case proceeded when Hong Kong was under
British Rule but part of the Republic of China and/or under its sovereignty.
Accordingly, the key issue facing the above contingency was whether an act of
Central Government recording a territory as ‘reciprocating territory’ would lose its
legal stand and authority by virtue of such country ceasing to be a party of a
country that is in fact a reciprocating territory. In deciding on such contingency,
the Court took a considered view of the legislature’s intent and stated that the
legislature was well aware of all such contingencies. Specifically, the Court interpreted
the term ‘a territory outside India’ to include territory that may be part of a country in
addition to territory that may have ceased to be part of a country. To support such
view, the Court examined the legislature’s intent and rationale to hold that when
such contingencies occur, care is taken to see that holder of a foreign decree does not
suffer. Accordingly, and in view of foregoing, the Courts did not accept the contention
of counsel that upon Hong Kong becoming part of PRC, it ceased to be a reciprocating
territory and would have no legal effect or implication post 1 July 1997.

Non-reciprocating Territories

Judgments from non-reciprocating territories can be enforced only by filing a law
suit in an Indian Court based on the foreign judgment. Here the foreign judgment
is taken as evidence.
S.13 of CPC explains-A foreign judgment shall be conclusive as to any matter thereby
directly adjudicated upon between the same parties or between parties under whom
they or any of them claim litigating under the same title except-

(a) Where it has not been pronounced by a Court of competent jurisdiction;
(b) Where it has not been given on the merits of the case;
(c) Where it appears on the face of the proceedings to be founded on an incorrect

view of international law or a refusal to recognise the law of [India] in cases
in which such law is applicable;

(d) Where the proceedings in which the judgment was obtained are opposed to
natural justice;

15 Civil Procedure Code, 1908, Sec.44A
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(e) Where it has been obtained by fraud;
(f) Where it sustains a claim founded on a breach of any law in force in India.16

S.14. Presumption as to foreign judgments -The Court shall presume, upon the
production of any document purporting to be a certified copy of, a foreign judgment,
that such judgment was pronounced by a Court of, competent jurisdiction, unless
the contrary appears on the record; but such presumption may be displaced by
proving want of jurisdiction.17

The foreign decree passed against the Indian defendant is probably not enforceable
based on the procedure laid in section 13 of CPC. It should be noted that the
aggrieved party must approach Indian courts to either to get the foreign decree
performed under section 44A or file an entirely new suit upon the decision for its
enforcement. Thus, with obtaining a decree in the foreign court the aggrieved party
averts leading evidence in India but faces bigger problems under section 13. So, it
could be said that the foreign complainant should file the claim in India if the
defendant is a resident of India. As the Internet transaction will have a large number
of documentary evidence and leading of evidence won’t be burdensome.
If the aggrieved party is in India and the defendant resides in a foreign jurisdiction,
it can be tackled by section 19 of CPC. According to Section 19 a suit can be filed
for damages of the wrong committed to the movable property or the person. The
suit can be instituted at the jurisdiction of the place of business or residence of the
defendant or the place wherein wrong was done.
Section 20 could be used to secure justice as it is wide encompassing provision to
tackle the issues of jurisdiction left out in the above sections. Section 45 of the CPC
enlightens on a possibility of execution of a decree passed by Indian courts in the
foreign jurisdiction under certain circumstances. Thus it will help in transferring
the execution decree from Indian jurisdiction to a foreign jurisdiction.
A certified copy of the decree and a certificate that states the extent to which the
decree has been satisfied from the foreign or superior court has to be filed in the
district court. Then such decree will be perceived as if it were passed in India and
the decree can be executed by the district court.
Section 47 of CPC deals with the procedure for filing of the certified copy and if the
execution falls under the exception stated in subsections (a) to (f) of section 13, the
District court can refuse to execute the decision. Hence, jurisdictional can be solved
by invoking CPC along with the IT Act, 2000.

CRITICAL ANALYSIS OF CIVIL JURISDICTION OF CYBER SPACE

With the advent of artificial intelligence, there has been a massive aberration in
online transactions. These transactions can lead to situations such as “Cyber Torts”.
The Information Technology Act, 2000 was enacted to provide a legal framework

16 Civil Procedure Code, 1908
17 Ibid
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for such transactions. Its purpose is to upgrade the outdated laws in order to deal
with cyberlaw issues. it is imperative to examine the jurisdiction of then cyberlaw.
The jurisdiction is conferred upon the adjudicating officer if the matter is below Rs.
5 crores. The subject matter jurisdiction also lies with the adjudicating officer. But
as already stated pecuniary jurisdiction is limited to Rs. 5 crores.
But territorial jurisdiction is not addressed properly in the Act. Though the act has
a very well-defined adjudicating procedure yet, it fails to take cognizance of the
most essential part. It is difficult to determine as it is borderless and spreads across
over territories of any jurisdiction. As the specific law, IT act fails to determine the
boundaries we must consider the general law i.e. the CPC for help.  In India, generally,
the civil jurisdiction lies where the wrong is done. It is based on the maxim of lex
loci deliciti. While in property suits, it is based upon lex situs or law of physical
location.
Unlike the conventional understanding of jurisdiction, cyber transactions pose difficult
situations to determine the jurisdiction. It might happen that there might be multiple
jurisdictions pertaining to the same suit. Enforcement and implementation of foreign
decrees hold a great challenge. In order to implement the foreign decree, it should
be final order with respect to the subjects, therefore, concisely settled by the parties
amongst themselves.
With respect to the provision explained above, it is implicit that the foreign decrees
are binding provided that the exceptions stated are taken care during the adjudication.
Also, in case an individual or corporate has explicitly accepted the foreign jurisdiction
then such individuals or corporates bound by the decision of it. Hence, any internet
transaction can be taken cognizance throughout the country. The foreign decree
passed against the Indian defendant is probably not enforceable based on the procedure
laid in section 13 of CPC. It should be noted that the aggrieved party must approach
Indian courts to either to get the foreign decree performed under section 44A or file
an entirely new suit upon the decision for its enforcement. Thus, with obtaining a
decree in the foreign court the aggrieved party averts leading evidence in India but
faces bigger problems under section 13. So, it could be said that the foreign complainant
should file the claim in India if the defendant is a resident of India. As the Internet
transaction will have a large number of documentary evidence and leading of evidence
won’t be burdensome. Therefore, it is suggested that to take care of the problems
under section 13 and institute the claims in India.
Now, in the vice versa case, wherein the aggrieved party is in India and the defendant
resides in a foreign jurisdiction, it can be tackled by section 19 of CPC.  Section 19
allows for the filing of a suit for damages of the wrong committed to the movable
property or the person. The suit can be instituted at the jurisdiction of the place of
business or residence of the defendant or the place wherein wrong was done.
As already explained in the above part, Section 20 could be used to secure justice
as it is wide encompassing provision to tackle the issues of jurisdiction left out in
the above sections. Section 45 of the CPC envisages a possibility of execution of a
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decree passed by Indian courts in the foreign jurisdiction under certain situations.
So, it will help in transferring the execution decree from Indian jurisdiction to a
foreign jurisdiction. Section 47 governs the procedure for filing of the certified copy
and the district court can refuse to execute the decision if the execution falls under
the exception stated in subsections (a) to (f) of section 13. Hence, the issue of jurisdiction
can be solved with by invoking CPC along with the IT act, 2000.

INFORMATION TECHNOLOGY ACT, 2000 AND JURISDICTION

When a cyber-criminal introduces a file through bot computers across several
jurisdictions to injuriously affect the Critical Information Infrastructure of one or
more countries causing irreparable loss of confidential and valuable data, then the
cyber-criminal can be sued in any of the affected jurisdictions. This would raise the
issue of lack of territorial jurisdiction. Usually, territorial jurisdiction is determined
along three dimensions: legislative or prescriptive jurisdiction (the jurisdiction to
prescribe legal rules); judicial or adjudicative jurisdiction (the jurisdiction to resolve
disputes) and executive or enforcement jurisdiction (the jurisdiction to enforce
judgments). Transnational cyber offences have proved to be problematic along all
the three dimensions.
The Indian Parliament has passed the Information Technology Act, 2000 which provides
the legal infrastructure for E-commerce in India. The said Act received the assent of
the President of India on 9th June 2000 and has become the law of the land in India.
The extent of the application of this act is stated in Section 1(2).
Section 1(2) of IT Act 200018 states: (2) It shall extend to the whole of India and,
save as otherwise provided in this Act, it applies also to any offence or contravention
thereunder committed outside India by any person. It can be seen that sub-section
(2) highlights the extra-territorial jurisdictional power of the nation over the wrong
doer, irrespective of his nationality, domicile, status etc. In order to understand
Sub-section 2, it should be read with Section 75 of IT Act, 2000.19

This reads: Act to apply for offence or contravention committed outside India. -
(1) Subject to the provisions of sub-section (2), the provisions of this Act shall

apply also to any offence or contravention committed outside India by any
person irrespective of his nationality.

(2) For the purposes of sub-section (1), this Act shall apply to an offence or
contravention committed outside India by any person if the act or conduct
constituting the offence or contravention involves a computer, computer system
or computer network located in India.

In the case of R v. Governor of Brixton Prison & Anr.20, Citibank faced the wrath of a
hacker on their cash management system which resulted in the illegal transfer of

18 Information Technology Act, 2000
19 Ibid
20 R v. Governor of Brixton Prison & Anr., [1969] 2 QB 222.
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funds of customers into the account of the hacker. Later hackers were identified as
Vladimir Levin and his accomplices. Levin was extradited to USA after his arrest.
The issues raised in this case were jurisdiction and the place of origin of the cybercrime.
The Court held that the nature of communication between Levin and Citibank meant
that Levin’s moves were actually occurring on Citibank’s computer system and
convicted Levin.
Section 46 of the Act gives power to adjudicate in case of contravention of any
provision of this Act. For the purpose of adjudication, it provides for the appointment
of adjudicating officer who is vested with the powers of civil courts which are
conferred on the Cyber Appellate Tribunal.
However, in case there is an offence committed by any Foreign national under IT
Act, 2000 such as identity theft (section 66C of IT Act, 2000 and/or hacking under
section 66), legal assistance and cooperation will be required from concerned
Authorities in the foreign country where the foreign national resides for any
investigation/prosecution/extradition. This is difficult to obtain in the absence of a
Cybercrime Convention that India is signatory to (as India has not signed any)
and/or a Mutual Legal Assistance Treaty (MLAT) for cooperation on cybercrime
matters (as India has not signed any). Although India has signed MLAT with few
countries for legal assistance on criminal matters, a cybercrime may not be covered
by it in those arrangements which require dual criminality to be satisfied. Also,
India is currently a signatory to UN Convention Against Transnational Organized
Crime, which applies to criminal matters in general and may not be effectively
used in cybercrime cases. Therefore, there is a growing need to form conventions
and treaties for international cooperation and assistance without which combating
transnational cybercrimes will remain difficult to achieve. Thus, in view of the authors,
India must sign the Cybercrime Convention and efforts must be made to frame
MLATs that encourage international cooperation on issues of cybercrime or update
the current MLATs with provisions that effectively deal with cybercrime issues.
This will harmonize substantive and procedural laws on international cooperation
on legal assistance in transnational cybercrime.
It is pertinent to point out the recent changes brought to the Information Technology
Rules 202121 (hereinafter also referred to as the “new IT Rules”) as notifies by the Government
of India wherein the Government has sought to implement stringent rules which
are being described as being a threat to privacy whereby, the Government has also
withdrawn the immunity granted to the social media companies from prosecution
and in turn has initiated controversy in the privacy law regime in India. Several
writ petitions have been filed by the tech giants like Facebook and twitter opposing
the newly implemented rules for being unconstitutional which are still pendente
lite are hence, are not being discussed herein for the time being.

21 Information Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules,
2021. https://www.meity.gov.in/content/notification-dated-25th-february-2021-gsr-139e-
information-technology-intermediary. [https://www.meity.gov.in/writereaddata/files/
Intermediary_Guidelines_and_Digital_Media_Ethics_Code_Rules-2021.pdf]
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However, in light of the understanding for privacy and constitutional right to life,
it is important to analyse in brief some of the rules incorporated in this new IT
Rules, 2021.

a. Rule 4(2) enables the government to trace the “first originator” of any message.
This when read with the IT Decryption Rules, has the possibility of undermining
the end to end encryption provided by companies like Whatsapp in turn
possibly threatening an individual’s privacy and freedom of speech. This in
my view acts as a double-edged sword because, in some extreme cases,
individuals who commit crimes punishable by law sometimes get shielded
behind privacy offered by these platforms.

b. Rule 4(4) talks about significant social media intermediaries who must enable
automated tools, i.e. AI to identify and take down content like sexual abuse.
This enables the government in a way to utilize these resources for other
less serious use cases which needs to be checked and regulated upon without
which it can have serious implications to one’s liberty and privacy.

c. Rule 4(7) calls for voluntary verification of one’s identity which removes the
concept of anonymity which again acts as a double edged sword in my
opinion.

All of these provisions as implemented can have serious implication to the internet
privacy and freedom of speech and expression which if remain unchecked or
unregulated, might lead to gross violation of right to privacy and freedom. In my
opinion, even though some of these provisions have the possibility of leading to
favourable and/or unfavourable consequences, only time will tell how these provisions
are interpreted by the Courts in India and how are they regulated for the benefit of
the people at large in the world’s largest democracy.

Indian Penal Code and Jurisdiction

Section 2 of the IPC22 states that “Every person shall be liable to punishment under
this Code and not otherwise for every act or omission contrary to the provisions
thereof, of which he shall be guilty within India.”
This means that as long as a person is within the territories of the Indian subcontinent,
they shall be liable under this Code and not necessary to be a citizen of India.
Section 4 of the Indian Penal Code23 states that “The provisions of this Code apply
also to any offence committed by—

(1) any citizen of India in any place without and beyond India;
(2) any person on any ship or aircraft registered in India wherever it may be;
(3) any person in any place without and beyond India committing offence targeting

a computer resource located in India.

22 Sec. 2, Indian Penal Code, 1860.
23 Sec.4 of Indian Penal Code 1860.
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Explanation.—In this section—
(a) the word “offence” includes every act committed outside India which, if

committed in India, would be punishable under this Code;
(b) the expression “computer resource” shall have the meaning assigned to it in

clause (k) of sub-section (1) of section 2 of the Information Technology Act,
2000 (21 of 2000).”

In connection with Section 66B of IT Act 2000, Section 378 of the IPC relating to
“theft” of movable property will apply to the theft of any data, online or otherwise,
since section 22 of the IPC states that the words “movable property” are intended
to include corporeal property of every description, except land and things attached
to the earth or permanently fastened to anything which is attached to the earth.
The maximum punishment for theft under section 378 of the IPC is imprisonment
of up to 3 (three) years or a fine or both.
It may be argued that the word “corporeal” which means ‘physical’ or ‘material’
would exclude digital properties from the ambit of the aforesaid section 378 of the
IPC. The counter argument would be that the drafters intended to cover properties
of every description, except land and things attached to the earth or permanently
fastened to anything which is attached to the earth.
Section 424 of the IPC states that “whoever dishonestly or fraudulently conceals or removes
any property of himself or any other person, or dishonestly or fraudulently assists in the
concealment or removal thereof, or dishonestly releases any demand or claim to which he is
entitled, shall be punished with imprisonment of either description1 for a term which may
extend to 2 (two) years, or with fine, or with both.” This aforementioned section will
also apply to data theft. The maximum punishment under section 424 is imprisonment
of up to 2 (two) years or a fine or both.
Section 425 of the IPC deals with mischief and states that “whoever with intent to
cause, or knowing that he is likely to cause, wrongful loss or damage to the public or to any
person, causes the destruction of any property, or any such change in any property or in the
situation thereof as destroys or diminishes its value or utility, or affects it injuriously,
commits mischief”. Needless to say, damaging computer systems and even denying
access to a computer system will fall within the aforesaid section 425 of the IPC.
The maximum punishment for mischief as per section 426 of the IPC is imprisonment
of up to 3 (three) months or a fine or both.

Criminal Procedure Code and Jurisdiction

Police authorities in India most commonly rely on section 91 of the Criminal Procedure
Code (CrPC) to access any “document or other thing” that may be required in the
course of an investigation. The provision creates two routes for enabling access to
information: through a summons issued by a court or pursuant to a written order
issued by the officer in charge of a police station. Additionally the police and other
investigative agencies have the power to seek the interception or disclosure of a
message or information on a computer resource under the Indian Telegraph Act,
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1885 and the Information Technology Act, 2000 (IT Act).20 Of these, the Telegraph
Act, despite its earlier vintage, provides a slightly higher legal threshold for seeking
access to data.21 In a December 2018 order, the government listed ten investigation
and security agencies that are authorized to issue interception, monitoring, and
decryption requests under the IT Act.22 This list includes bodies such as the Intelligence
Bureau, Narcotics Bureau, and Enforcement Directorate. The ongoing process toward
the adoption of a comprehensive data protection law also bears significant implications
for domestic data access. The draft PDP Bill introduced in the Parliament of India
in December 2019 contains widely worded exemptions for law enforcement purposes.
Notably, section 35 of the bill allows for agency-based exemptions from any or all
provisions of the bill on certain grounds.23 Further, section 36(1)(a) of the bill exempts
any data processing carried out for the “prevention, detection, investigation, and
prosecution of any offence or any other contravention of any law for the time being
in force” from most of the substantive requirements under the law. By failing to
restrict its scope only to offenses under, or contravention of, Indian laws, section
36(1)(a) creates some ambiguity around the possibility of its use for enabling the
transfer of user data for foreign law enforcement purposes. This ambiguity becomes
particularly relevant given that the few identified provisions of the law that would
still be applicable in such circumstances do not include the restrictions on cross-
border data transfers that appear in chapter VII of the PDP Bill.
However, if talked about Section 188 of the Criminal Procedure Code24 which states
that “When an offence is committed outside India

(a) by a citizen of India, whether on the high seas or elsewhere, or
(b) by a person, not being such citizen, on any ship or aircraft registered in

India, he may be dealt with in respect of such offence as if it had been
committed at any place within India at which he may found:

Provided that, notwithstanding anything in any of the preceding sections of this
Chapter, no such offence shall be inquired into or tried in India except with the
previous sanction of the Central Government.”
This Section is in connection with Section 4 of the IPC with respect to extra-territorial
jurisdiction. However, It states that prior permission or sanction of the Central
Government is needed in order to inquire or try a person for an offence committed
by them outside the territory of India.
Section 188 of CrPC 1973 provides that even if a citizen of India outside the country
commits the offence, the same is subject to the jurisdiction of courts in India. Section
178 of CrPC 1973 deals with the crime or part of it committed in India and Section
179 of CrPC 1973 deals with the consequences of crime in Indian Territory.

The Growth of Privacy Regulation Bill 2019 and its limitations:

The Personal Data Protection Bill, 2019, follows a long line of privacy jurisprudence
in India that has been influenced by global developments as well as the country’s

24 Sec. 188, Code of Criminal Procedure, 1973.
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own constitutional jurisprudence. Though the constitution does not explicitly mention
a right to privacy, Indian courts have held that a right to privacy exists under the
right to life guaranteed under Article 2125. However, there was always some ambiguity
regarding the exact nature of the constitutional protection of privacy due to the
long-standing judgment of the Supreme Court in Kharak Singh v. State of Uttar Pradesh,
where the court held that a right to privacy did not exist under the constitution.26

It became necessary to resolve this ambiguity due to two factors that became
increasingly relevant: (1) strident claims of loss of privacy in the wake of the
government’s implementation of its project for unique biometric identification
(Aadhaar) and (2) global developments occurring simultaneously27.
The growth of the Indian information technology industry and the telecom revolution,
which started in the late 1990s, led to the proliferation of digital services in India.
This has had two significant consequences. First, the country is increasingly
interconnected due to the growth of digital services and platforms28. Second, the
government has recognized that online service delivery is a powerful vehicle for
achieving policy objectives such as financial inclusion and delivering cash transfers.
The second objective has been facilitated largely by the implementation of Aadhaar29.
Infact, The Kerala High Court in the case of Balu Gopalakrishnan v. State of Kerala30

passed an interim order on April 24, 2020 on the export of COVID-19 related data
by the State Government of Kerala to a US-based entity, Sprinklr, for data analytics.
The High Court held that certain measures were to be implemented by the State
Government before granting Sprinklr access to the data. These measures include
anonymizing the data, obtaining specific consent from citizens, and ensuring the
return of data once contractual obligations end. The High Court also barred
advertisements and the commercial exploitation of the data by Sprinklr. This judgment
sets an important benchmark for all public-private partnerships in the post COVID-
19 era in the field of data protection and emphasizes the accountability of the State
in handling data of its citizens.31

25 See for example, Govind v. State of Madhya Pradesh AIR 1975 SC 1378; R. Rajagopal v.
State of Tamil Nadu AIR 1995 SC 264; PUCL v. Union of India AIR 1991 SC 207. State of
Maharashtra v. Madhukar Narayan Mardikar AIR 1999 SC 495.

26 AIR 1963 SC 1295.
27 https://carnegieindia.org/2020/03/09/will-india-s-proposed-data-protection-law-protect-

privacy-and-promote-growth-pub-81217
28 “Users in India to Reach 627 Million in 2019,” Economic Times, accessed November 15,

2019, https://economictimes.indiatimes.com/tech/internet/internet-users-in-india-to-reach-
627-million-in-2019-report/articleshow/68288868.cms?from=mdr.

29 Ibid 26
30 W.P.(C). Temp. NO.84 OF 2020
31 https://www.nishithdesai.com/information/news-storage/news-details/article/privacy-and-

data-protection-india-wrap-2020.html
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In connection with international regimes, especially in the light of the European
Union (EU) in 2013, that proposed to harmonize and consolidate its preexisting
data protection framework through a new regulation: the General Data Protection
Regulation (GDPR).32 The earlier framework was based on the 1995 European Data
Protection Directive for protecting personal data.10 It was felt that this regulatory
framework would lead to a fragmented framework of data protection within the
EU33. The GDPR went through extensive rounds of consultations and finally came
into force in 2018. This effort to create a comprehensive data protection regulation
in the EU influenced the debate in India.34

The bill is modeled largely on existing frameworks for protecting privacy in other
jurisdictions, including the GDPR and the Asia-Pacific Economic Cooperation (APEC)
Privacy Framework35. These regulations themselves are based on older frameworks
for the protection of privacy that originated in the 1970s. In 1973, a report of the
U.S. Department of Health, Education, and Welfare proposed a set of principles
that have been adopted in many countries’ privacy frameworks36. The “Records,
Computers and the Rights of Citizens” report responded to rapid technological
developments occurring in the 1970s, specifically computerization and automated
processing by government and private firms.37 Subsequently, the main proposals of

32 European Union, “REGULATION (EU) 2016/ 679 OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL - of 27 April 2016 - on the Protection of Natural Persons with
Regard to the Processing of Personal Data and on the Free Movement of Such Data, and
Repealing Directive 95/ 46/ EC (General Data Protection Regulation)” (n.d.).

33 European Commission, “Impact Assessment Accompanying the Document - Regulation of
the European Parliament and of the Council on the Protection of Individuals with Regard
to the Processing of Personal Data and on the Free Movement of Such Data,” Commission
Staff Working Paper, accessed February 11,2019, https://ec.europa.eu/transparency/regdoc/
rep/2/2012/EN/SEC-2012-72-2-EN-MAIN-PART-1.PDF.

34 See for example the comprehensive discussion of the GDPR in the Srikrishna committee,
which states, for example, that the committee was informed that the EU was “at the vanguard
of global data protection norms.” Among other provisions, the report of the committee
based its formulation of consent requirements based on the GDPR (page 36). Also see
statements of individuals regarding the possible benchmarks for a privacy legislation in
India in “Analysis: Data Protection in India—Getting It Right,” accessed November 15,2019,
https://www.bankinfosecurity.asia/analysis-data-protection-in-india-getting-right-a-9866. The
relevant portion of the analysis states, “Nadkarni suggests that the EU’s GDPR would be a
good benchmark for India. Poosarla and others also agree that the EU GDPR is a good
template to draw from.”

35 “GDPR Matchup: The APEC Privacy Framework and Cross-Border Privacy Rules,” accessed
September 30, 2019, https://iapp.org/news/a/gdpr-matchup-the-apec-privacy-framework-
and-cross-border-privacy-rules/.

36 Advisory Committee on Automated Personal Data Systems, “Records, Computers and the
Rights of Citizens—Report of the Secretary’s Advisory Committee on Automated Personal
Data Systems” (U.S. Department of Health, Education & Welfare, July 1973), https://
www.justice.gov/opcl/docs/rec-com-rights.pdf.

37 Advisory Committee on Automated Personal Data Systems., 1–12



162 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

the report (such as, no data collection without consent, use limitations, transparency
of data processing, and right to correction of data) were adopted by, among others,
the Organization for Economic Co-operation and Development38.
Furthermore, Section 34 of the PDP Bill restricts cross border transfer of sensitive
personal data for processing unless contracts provide effective protection of rights
of data principals and assign liability (accountability) to the exporting entity (data
fiduciary) for any harm caused. Besides, if harm resulting from information processing
is not restricted by borders, should protection and exercise of the fundamental right
to privacy be similarly restricted? The government in its comments to the ‘United
Nations Open-ended Working Group on information and telecom development in
context of international security’ recommended a new form of sovereignty based on
ownership of data, i.e., jurisdiction based on individual citizenship irrespective of
location of data storage/processing. Data protection law should carefully navigate
different approaches of jurisdiction applicability based on the location of entities,
location of storage/processing facilities and origin of data (with extra-territorial
reach) as it will chart the future direction of the global digital economy.
It is therefore important that this bill protects personal data in a manner thatprotects
privacy while allowing for innovation and economic growth. In India, a large majority
of the population has become connected to the internet only recently. In a country
with poor road, electricity, and communication infrastructure, digital connectivity
for this segment of the population is empowering in a manner that is very different
than it is for those who are already accustomed to existing in a digital ecosystem.
The aforementioned sections seek to consider the design and likely impact of the
bill in this economic context.

India’s Access to Existing Mechanisms in respect of Trans-Border Data Access

Law enforcement agencies commonly request data which fall under three broad
heads. The first is basic subscriber information, such as name, age, address, and
other details that the subscriber provides at the time of enrollment. The second is
traffic or metadata, including the origin, destination, time, and duration of the
communication. The third involves the underlying content of the communication,
which could be in a stored form or may entail the interception of live communications.
On receiving a valid request under Indian law, ordinarily the responding entity is
required to provide the requested information from any of these categories. However,
in practice, domestic law enforcement agencies have varied ability to gain access to
the data, depending on the nature of the information requested, the location of the
service provider or the data storage facility, and the laws governing each of these

38 OECD, “OECD Guidelines on the Protection of Privacy and Transborder Flows of Personal
Data—OECD,” accessed November 15, 2019, https://www.oecd.org/internet/ieconomy/
oecdguidelinesontheprotectionofprivacyandtransborderflowsofpersonaldata.html See also, “A
Brief Introduction to Fair Information Practices | World Privacy Forum,” accessed November
15, 2019, https://www.worldprivacyforum.org/2008/01/report-a-brief-introduction-to-fair-
information-practices/
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aspects. Other factors, like data encryption, can also affect authorities’ ability to
access certain kinds of data39

The question remains if are multiple parties involved in varied parts of the world
then the primary issue is, which country’s law should apply? Hence, the key issues
that can identified are

• When there is conflict of laws in cross border interactions, which country’s
law applies and which court has jurisdiction?

• What is the criteria a nation can claim, to apply its laws and regulations if
the internet activity originate from different jurisdiction?40

India, like the US follows the principle of the ‘Long Arm Statute’ to decide in
matters of personal jurisdiction in the international front and Minimum Contact
test with regard to personal jurisdiction for disputes based on cybercrime. India has
adopted the principle of universal jurisdiction to cover both the cyber contraventions
and cyber offences under the Information Technology Act 2000. India is not a party
to Budapest Convention but a signatory to Palermo Convention. In The Convention
on Cyber Crime, 2001 according to Article 22 a countrycan have jurisdiction if the
cyber-crime is committed41:

• In its territory;
• On board a ship flying the flag of the country;
• On board an aircraft registered under the laws of the country
• By one of the countries nationals, if the offence is punishable under criminal

law where it was committed or if the offence is committed outside the territorial
jurisdiction of any State.

• United Nations Convention against Transnational Organized Crime (UNTOC)
is also known as Palermo Convention.This treaty was adopted by resolution
of the UN General Assembly in November 2000. India became a signatory to
this in 2002. The UNTOC represents a major step forward in the fight against
transnational organized crime and signifies the recognition by Member States
of the seriousness of the problems posed by it, as well as the need for close
international cooperation to tackle those problems. Under these the States
themselves have to take a series of measures against transnational organized
crime, including the creation of domestic criminal offences and legal frameworks
for extradition, mutual legal assistance and law enforcement cooperation;
and the promotion of training and technical assistance for building or upgrading
the necessary capacity of national authorities.42

39 Smriti Parsheera and Prateek Jha. Cross-Border Data Access for Law Enforcement: What
Are India’s Strategic Options?. https://carnegieendowment.org/files/ParsheeraJha_Data
Access.pdf

40 Chris Reed, “internet law test and materials” Universal publishing Co.Pvt.Ltd 2005 p.217
41 ETS185–Cybercrime (Convention) budapest, 23.XI.2001
42 https://www.unodc.org/unodc/en/organized-crime/intro/UNTOC.html (Last accessed on

10/10.2020)



164 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

As per transparency reports released by Google43, Facebook44, and Twitter45, data
requests by Indian law enforcement agencies (LEAs) increased about three-fold between
2016 to 2019, which corresponds with a similarly steep hike in India’s Internet
consumption. Data sharing arrangements are governed by the laws of the country
making the inquiry—in this case, India—as well as the country where the business
is constituted, or its data is stored. For instance, the United States (US) Stored
Communications Act restricts its service providers from sharing the content of users’
communication data with foreign authorities. Data of this nature can, therefore, be
obtained only after following the process laid out in the Mutual Legal Assistance
Treaty (MLAT) between the two countries46. As discussed earlier, if any discussion
on personal data access by legislative authorities in India necessarily requires a
reiteration of the Supreme Court’s 2017 Puttuswamy’s judgment which declared privacy
to be a fundamental right. This means that the State can infringe upon an individual’s
informational privacy only in a manner that is fair, just, and reasonable. But still in
2021, we are yet to see any meaningful reform to bring India’s surveillance regime
in line with this ruling. While the draft Personal Data Protection Bill as discussed
covered all state data protection but at the same time takes two step backward
through its wide worded exemptions.
Better accountability and oversight in India’s surveillance framework is essential
for satisfying the constitutional mandate and for signaling preparedness for any
future negotiations on cross-border access. The Court of Justice of the European
Union’s invalidation of the EU-US Privacy Shield47, an agreement that enabled data
transfers among certified entities in those jurisdictions, offers a case in point. The
expansive powers of US intelligence agencies, and the absence of protections at par
with those in the EU, were among the grounds that led to this decision. Agreements
for data access by LEAs should attract a similar, if not higher, level of scrutiny.
So far, MLATs remain the mainstay of India’s strategy for access to cross-border
data for criminal investigations. But there is an emerging consensus that current
MLATs are not well equipped to handle the expected speed or volume of data
requests, leading to calls for a comprehensive MLAT reform.48 However, many countries
are already staring down an alternate path of bilateral or multilateral arrangements
for direct data access. Such arrangements allow LEAs in one country to directly call

43 https://transparencyreport.google.com/user-data/overview?hl=en&user_data_
produced=authority:IN;series:compliance&lu=user_data_produced

44 https://transparency.fb.com/data/government-data-requests/country/IN/?from=https%
3A%2F%2Ftransparency.facebook.com%2Fgovernment-data-requests%2Fcountry%2FIN

45 https://transparency.twitter.com/en/reports/information-requests.html#information-requests-
jan-jun-2019.:2020-jan-jun:

46 https://theprint.in/opinion/if-india-wants-cross-border-data-it-must-reform-its-laws-and-
surveillance-strategies/555148/

47 https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-07/cp200091en.pdf
48 https://www.orfonline.org/wp-content/uploads/2017/08/MLAT-Book.pdf
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for data from service providers based in the other jurisdiction, subject to the satisfaction
of certain conditions. Three known models of such arrangements are the US-UK
agreement49—which is in line with the US Clarifying Lawful Overseas Use of
Data (CLOUD) Act; the European Commission’s draft e-evidence proposal50; and the
draft Second Additional Protocol51 to the Budapest Convention on Cyber Crimes.
The expected efficiency of such arrangements comes from the elimination—or at
least minimal involvement—of the other country’s judicial and administrative
authorities while seeking data access. But this is also what makes direct access
problematic from a privacy perspective—it effectively makes private businesses52 the
last bastion of hope against privacy intrusions. There are also several differences in
the scope of data being covered; rights of individuals and contracting party(ies),
and procedural safeguards under the three instruments. For instance, the CLOUD
Act is silent on the requirement of providing notice to the individual whose data is
being sought—this is left to be governed by domestic laws. The European
Commission’s e-evidence proposal, however, allows for a necessary and proportionate
delay in issuing notice, but mandates that the individual be notified after such
delay.53

While India is currently not part of any direct-access discussions [except G7 (Group
of 7) 24/7 Cybercrime Network]54  is perhaps only a matter of time before this
happens. Joining the Budapest Convention would be the most logical starting point.
We, however, argue that domestic surveillance reform—both in terms of the text of
the law and its implementation—must be a precondition for any direct data
arrangements. It is also important that India’s position on these aspects should not
be dictated solely by provisions of the CLOUD Act, or any other available templates.
The issues at stake are too significant to be left to the discretion of a handful of
negotiators and interests. India’s position on direct access, therefore, needs to evolve
through a multi-stakeholder initiative tasked with the responsibility of framing a
model access agreement through an open and consultative process.
Enabling data access to aid the state’s law enforcement functions is a legitimate
goal, but one that has to take place within a rights-respecting framework. Domestic
surveillance reform and international collaboration will have to work hand in hand
to achieve this goal.

49 https://www.justice.gov/dag/page/file/1231381/download
50 https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1524129181403&uri= COM:2018:

225:FIN
51 https://rm.coe.int/provisional-text-of-provisions-2nd-protocol/168098c93c
52 https://rm.coe.int/civilsocietysubmission-t-cydraftsecondadditionalprotocol/168098bc6d
53 https://theprint.in/opinion/if-india-wants-cross-border-data-it-must-reform-its-laws-and-

surveillance-strategies/555148/
54 India has designated the Cyber Crime Investigation Cell of the Central Bureau of Investigation

as the contact point for the purposes of this network. https://carnegieendowment.org/
files/ParsheeraJha_DataAccess.pdf.
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CONCLUSIONS

Cooperation by countries is the basis for any of the current methods of tackling
jurisdiction. A separate dispute resolution body should work on the basis of the
guidelines that have already been provided by the UNCITRAL rules. These rules
should be in line with the rules of the Cybercrime Convention. The present state of
knowledge of cyberspace and legal issues related to it shows the necessity of
international monitoring or regulatory body to analyses the rules of cyber jurisdiction.
This paper has evaluated the ways in which India’s present mechanisms for lawful
data access can be improved to achieve better efficiency in cross-border access while
respecting privacy rights. It highlights several concerns with India’s current laws
and practices on data access as well as the inadequacies of the present MLATs and
LR processes. Model laws for the states can be suggested by this regulatory body.
Expecting a comprehensive treaty-based solution on all possible issues is unrealistic
and also undesired for cyberspace is only a few decades old and there are more
complex issues to surface in future.
The subsequent discussion looks at the apparent shift in the international mood
toward direct access arrangements that allow authorities in one country to directly
seek information from service providers based in the other jurisdiction. It then offers
an overview of the key provisions of such arrangements, as well as the concerns
posed by the elimination of some existing safeguards.

SUGGESTIONS

• Proactive measures needed to eradicate cybercrime.
• Enhance cross border collection of evidence.
• Assist traceability of cyber criminals.
• Domestic legislations to be enhanced and re-worked.
• A separate dispute resolution body that specially deals with cybercrime.
• International cooperation needs of the hour – possible solutions:
• direct trans-border access
• mutual legal assistance
• public private partnership

Our traditional methods used by the legal systems have miserably failed in front of
technology. Criminals are intelligent to use innovative methods in the cyber space
for committing crimes. In order to tackle this.India should set up a multistakeholder
task force to formulate a model international agreement on direct data access. Although,
India has initiated with Information Technology Rules 2021 in controlling the data
privacy concern with social media yet the protocols and reforms on all these
aforementioned fronts can, and ideally should be pursued simultaneously with the
overarching goal of improving cross-border data access in a manner that enhances
the protection of privacy and other human rights. Through this, jurisdictional problem
of cybercrime legislation will have a solution so that it does not threaten the state
sovereignty.
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National Education Policy, 2020:Demystifying the role of Legal
Education in India

Dr. Pardeep Singh,* Ravinder Bedi** & Narinder Khubber***

ABSTRACT

Every common citizen cherishes a ray of hope that the education system will lead our nation
on the path of peace, progress, and prosperity by disseminating a fair degree of capabilities,
values, and knowledge in the students. For the last three decades, it has been witnessed that
capable human resources produced by the Indian education system have nurtured the global
economy. At the same time, there is no denial in saying that we are also posed with the
challenge of unemployable graduates, and perhaps our education system is responsible for
that stigma.While taking a historical step, the Government of India has come up with the
National Education Policy-2020 for restructuring the entire educational setup in India. Right
from reverting back the name of Ministry from ‘MHRD’ to ‘Ministry of Education,’ the
NEP talks about a complete overhauling of the structural setup of the Indian Education
system for realising the constitutional goal of right to education by imparting inclusive and
equitable quality education for all. The NEP-2020 has also framed a roadmap for legal education
so as to contribute in meeting the global challenges by competing globally and adopting best
practices.This article is an attempt to highlight the contextual background for NEP-2020 and
for demystifying the devised roadmap for legal education in India.

1.1 HISTORICAL DEVELOPMENT

Post-independence India started its journey with glorious inspirations with full of
deeply rooted ethos, values and transparency in education. That time our political,
social, and community leadership was faithfully committed to the project of nation-
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building. But, with the passage of time, in its journey, India witnessed an era,
particularly in the 1990s onwards, when in the blind race towards achieving growth,
we could see a ‘tilt’ towards ‘instrumentalist view of education’ by our education
system so as to meet out the challenges brought out by market in the country.
Mushrooming growth of the new professional courses of study in India got developed
for producing capable human resources; who could contribute to accelerating the
profit and gain of the corporate houses which per se would contribute towards
more growth. So the growth-centered approach was taken in education which inter
alia contributed in opening of new stand-alone institutions for catering to the need
of the market by producing capable human resources.No denial in saying that this
capable human resources, undoubtedly as expected contributed in making the
marketing more presentable and saleable though sometimes at the cost of sufferings
of their consumers. What Peter Drucker in one of his writings said was being witnessed
by the world including in India. He had said that:”the next society will be a knowledge
society in which knowledge will be the resource and knowledge workers will be
the dominant workforce…”
On the eve of this storm towards growth, even the name of our education ministry
got changed from Ministry of Education to Ministry of Human Resources Development.
Literacy with capable human resources were being considered as the only aim of
education. Prof. UpendraBaxi has rightly pointed out that an eminently forgettable
Education Minister of India, Pratap Chandra Chunder, successfully renamed the
Union Ministry of Education as the Ministry of Human Resources Development.
He said that:”unfortunately the progressive Indian educational establishment failed
and fails even now- to lead any articulate protest against this history of naming.
Thus began a rather long Indian itinerary plotting the narrative of education as
signifying no more than a construction of human and social capital; fortunately for
the idea of a democratic and secular India, this has never signified the end of a
story.”1 The purpose of education is somewhat higher. (emphasis added)
With the emergence of liberalization, privatization, and globalization and further
coupled with Information & Communication Technology (ICT); which had grown
tremendously after the year 2000 particularly, the paramount importance has been
given to profit, maximization of profit, growth, more growth and rapid growth
only.
The quality and quantity of human resources of a country are being judged by the
number of literate inhabitants living in it. All Nations are in a blind race for building
a workforce of efficient and capable human resources who can contribute to accelerating
growth.
Eventually, a large chunk of the Indian population; particularly the middle class,
has been running instinctively towards getting access to these educational institutions

1 UpendraBaxi, “Curriculum Development and Value Education: A Tentative Outline” in K.
N. Panikkar & M. Bhaskaran Nair (Eds.), Emerging Trends in Higher Education in India
(Dorling Kindersley (India) Pvt. Ltd. 2011).
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of national importance. There has been immense family pressure on school-going
children for preparing for the entrance examinations of these institutions. One could
easily see the development of a small town like Kota in state of Rajasthan. There
has been a mushrooming growth of privately owned tuition centers in Kota with
lakhs of students getting coaching therefrom. The pressure on these young students
studying therein Kota is of such a higher side that as many as 4 students have
committed suicide in Kota in just a month long period of April-May, 2022.2 Most
importantly instead of mulling over going for anti-suicidal ceiling fans, Administration
needs to know the real gauge of the problem and need to impart proper counselling
to not only students rather to their parents also.
Even after having a mounting growth on the front of literacy rate with growing
numbers of educational institutions including IITs, IIMs, NLUs, as quoted by Dr. V.
S. Prasad, best product of our educational institutions have “over-developed minds
and underdeveloped hearts.”3 As Prof. Prasad also emphasized while citing this, it
is pertinent to mention that these observations are not to condemn the significant
positive contributions of products of our leading educational institutions, but to
build a discourse for the need and importance of education as a value-building and
life-long learning activity.
After having a glimpse of this journey travelled so far by India and its Education
system, no denial to say that though there has been a phenomenal change on the
front of data and statistics as far as literacy rate, number of institutions, skilled and
capable citizens are concerned which certainly happen to be a matter of fascination,
but at the same time also there exist a number of problems, perils, and challenges
contributing to frustrations too.

1.2 ‘INSTRUMENTALIST VIEW’ OF EDUCATION AND MORAL DEFICIT

The instrumentalist view of education is being said by many as responsible for
various instances of moral deficit in society.With the emergence of ‘right to
development’, the whole approach of Higher Education Institutions (HEIs) in India
seems to cater to the needs of this LPG era without giving any importance for
addressing social causes. Amid blind race towards faster growth, the growing instances
like corporate crimes, scams, communal disharmony, man-made disasters, child abuse,
crime against women, and environmental degradation are the burning issues to be
tackled by State. Here it’s not the case that moral education had never been taught
in schools, rather time and again numerous Committees at national and even at
international4 level recommended for the insertion of moral education in the course
curriculum and consequently many recommendations had already been implemented.

2 Available at: https://news.abplive.com/news/india/rajasthan-suicide-cases-on-the-rise-in-
kota-4-deaths-reported-in-a-month-1529505 (last visited 30 May, 2022).

3 Prof. V. S. Prasad, Value Framework for Assessment of Higer Education Institutions (NAAC,
2005)

4 Like: UNESCO Paris Conference Communique (2009).
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But, all seem to be in vain when we see the growing number of crimes being
reported.
Few months ago, news came from Rajkot of State of Gujarat, pertaining to nerve-
wracking murder by throwing his ailing paralyzed mother from the terrace to kill
her by her own 36 years old well-educated Professor. Within a month from this
brutal murder by a Professor son, the nation again got stunned with shocking news
from Alwar of Rajasthan State wherein a teacher killed his 82-year-old paralytic
mother. The whole incident was caught on camera by his nephew. Also recently, a
Chamba special Court in Himachal Pradesh convicted a government primary school
teacher on the charges of rape and sexual harassment of eight minor girl students
of class III, IV, and V and sentenced him to life imprisonment and rigorous
imprisonment.
These are only a few examples as the list is inclusive. Time and again these kinds
of ghastly, horrifying, and mind-boggling incidents keep on occurring in our country
and undoubtedly keep on making us mum and forced for introspecting our journey
we have travelled so far. With the mounting numbers of education institutions,
increasing literacy rate, capable human resources, as a bitter truth, we have also
been witnessing a big decline in producing good human beings who can contribute
in peace, harmony, social order, secularism and democratic values.We need to deeply
and critically examine and reform the present system which largely responsible for
giving rise to a culture in which greatness get reduce to grossness; sincerity to
smartness; smartness to cleverness; cleverness to cunningness and cunningness to
criminal behavior, be it Satyam, Black money, Vijay Mallya scam, PNB Scam—all
are crimes against humanity.
The community of teachers particularly the teacher’s educators owe much towards
society. Ethical and moral codes may not be put in a straight-jacket formula of any
course curriculum rather these are ‘values’ which need to be imbibed within the
citizenry through examples being set by teachers and teachers’ educators.Mahatma
Gandhi, (Young India, 24 January 1925) rightly highlighted that: “the teacher himself
must possess the virtues that he wants to inculcate in the students. This means that
the teacher must practice these virtues himself, otherwise, his words will have no
effect”
As rightly observed by David W. Orr that: “The plain fact is that the planet does
not need more successful people. But it does desperately need more peacemakers,
healers, restorers, storytellers, and lovers of every kind…” Other than this, no other
panacea exists for disseminating ethical and moral codes in society and HEIs.

1.3 EDUCATION AS A MATTER OF RIGHT

It is also pertinent to mention that in this journey of India travelled so far it took
more than 6 decades for India to make the right to education as a fundamental
right for its citizen. It was only in 2002 when our Parliament inserted a new Article
21-A in part-III of the Constitution by amending our Constitution vide its 86th
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Amendment. However, as far as achievement of desired goals under the RTE Act is
concerned then ASER report of PrathamNGO speaks volumes about the flaws in it
on front of annual estimates of children’s schooling status in India.

1.4 NEED AND IMPORTANCE OF ETHICAL AND MORAL CODES OF
EDUCATION

Ethics are considered to be a part of philosophy dealing with morality. The word
‘ethic’ has been said to be originated been from the Greek word ‘ethos’ which means
‘character’. So ethical and moral codes are the guiding principles of life for contributing
in holistic development of persona and education system supposed to meet this
goal.
While one cannot dismiss altogether the relevance and importance of ‘instrumentalist’
view of education in which skill-building is the foundation but worry is always the
low priority rather than ignoring massive and larger purpose of education, recourse
to which is much more required for building a society of humans, by humans, for
humans living in harmony with each other and with nature. Dewey way back in
1916 described democracy as the most ethical aspiration conceived by human
communities. More importantly for us to note what he further observed when he
said that: “Democracy as societal aspiration is unobtainable without a society’s
commitment to lifelong education to develop the ‘capacities of associates living’ in
a society characterized by complexity and diversity”.5

Training in this ethos and culture is the foremost and primary role of education
and ignoring this role would be only at our own risk and peril. Every sector of
education – school education, higher education, professional and technical education-
needs to internalize and recognize that its primary role is to help society to secure
the ‘larger purpose’.
Existing statutory codes of conduct for the teachers and for the students seem to be
‘paper tigers’ being confined in black and white most of the time. The requirement
to overhaul the existing system by replacing it with a new approach which imbibed
a greater sense of our bhartiyata in our education system was raised from stakeholders.
Without going into the debate of having ethics, morals, and values in course curriculum
or not as so aptly said Einstein: “I don’t teach my people; I only create an environment
where they can learn on their own.”

1.5 NATIONAL EDUCATION POLICY, 2020 (NEP)

Given the contextual background there has never been a dispute in recognising
education as pivotal for the project called nation-building which always hinges
upon the status of education of its citizens. Right from a common citizen to a big
businessman, a politician, a farmer, a soldier, a scientist, and a professional, there
is a great yearning that somehow his/her children should have an access to good
education.

5 infra note 15.
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Most of the problems are said to be due to the shift of the education system from
its ‘social purpose approach’ to ‘instrumentalist approach’ which inter alia focuses
on a product that can cater to the need of global market efficiently. Eventually, the
Gandhian concept of education to “draw out the best in the child and man— body,
mind, and spirit” appears to have been side-lined by this instrumentalist approach
of education. Unequivocally, the real objective of education is to build character by
nurturing sustainable values, peace, prosperity & happiness in the life of individuals
and society.
While taking a historical step, after having widespread consultations (largest
consultation in the world as is being rightly claimed), the present government has
come up with the National Education Policy-2020 for restructuring the entire
educational set up in India. Right from reverting back the name of Ministry from
‘MHRD’ to ‘Ministry of Education,’ the NEP talks about a complete overhauling of
structural set up of the Indian Education system for realising the constitutional goal
of right to education by imparting inclusive and equitable quality education for all.
The policy in itself focuses on our glorious socio-cultural context that values the
rich heritage of ancient and eternal Indian Education system focusing knowledge
(Jnan), wisdom (Pragyaa), and truth (Satya).
NEP-2020 is third such vision document in Indian history after National Policies on
Education as got adopted in 1968 and 1986. Post-1990 reforms made significant
effects on education by creating a huge gap in the purpose and achievement of it,
as has been discussed, which makes it incumbent for the government to bridge the
existing gap.It is noteworthy to mention that NEP strives to build an equilibrium
between global competition and local requirements by introducing various path-
breaking initiatives including exposure to vocational study from the middle school.
NEP-2020 is, in fact, a vision document to spell the commitment of India to achieve
the Sustainable Development Goals (Goal 4 of SDGs- 2030). Goal 4 seeks to ensure
inclusive and equitable quality education and promote lifelong learning opportunities
for all.
With an approach of less content but pious intent towards producing humane graduates
who can be problem-solver, critical thinker, creative and adaptable, the NEP-2020
intends to meet the expectations of every segment of the citizenry. It offers an
experimental, holistic, integrated, inquiry-driven, discovery-oriented, learner-centered,
discussion-based, flexible, and above all enjoyable pedagogical approach to educating
the youth.
NEP-2020 envisions to undertake reforms to bring the highest quality, equity, and
integrity into the system from early childhood care to higher education. Not only
this, the NEP-2020 also proposes to expand the horizon of the Right of Children to
Free and Compulsory Education Act, 2009 by extending the benefit to the early
childhood care and education through pre-school/Balvatika (Ages 3-6).
Seen in the context of demographic dividend in India, it is only more engaging and
meaningful education which can contribute to producing the humane person who
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can reap the demographic advantage constructively. It will suffice to mention at
this stage that the implementation ofthe spirit and intent of the NEP-2020 is easy
said but difficult done. It requires a rigorous approach and dedicated commitment
of all the stakeholders for building a roadmap for getting it implemented in its
letter and spirit. The Hon’ble Prime Minister, while reiterating his political will
towards its implementation has already urged the stakeholders to brainstorm over
the appropriate roadmap towards its execution.
Also, as has been highlighted in the introductory part of National Education Policy,
2020 the emergence of pandemic like of covid-19 call for collaborative research for
the management of infectious disease so the policy does give paramount importance
to multidisciplinary research for enhancing and making use of available knowledge
infrastructure for nation growth.
NEP-2020 also gives special attention tohaving an education system that contributes
to building character imbibed with ethical, rational, caring and compassionate
behaviour. The National Education Policy, 2020 does talk about various fundamental
principles that will guide the education system in India. Some of the fundamental
principles are being reproduced as under:6

• “NEP-2020 seeks to strike down the hard separations between arts and sciences,
between curricular and extra-curricular activities, between vocational and
academic streams, etc.NEP-2020 adopts a multidisciplinaryand a holistic
education across the sciences, social sciences, arts, humanities, and sports
for a multidisciplinary world.

• NEP-2020 emphasis on conceptual understanding rather than rote learning
and learning-for-exams;

• NEP-2020 emphasis on ethics, human and Constitutional values like empathy,
respect for others, cleanliness, (courtesy, democratic spirit, the spirit of service,
respect for public property, scientific temper, liberty, responsibility, pluralism,
equality, and justice);

• NEP-2020 focus on recognizing, identifying, and fostering the unique capabilities
in each student, by sensitizing teachers as well as parents to promote each
student’s holistic development in both academic and non-academic spheres;

• NEP-2020 seeks to give the highest priority to achieving Foundational Literacy
and Numeracy by all students by Grade 3;

• (NEP-2020 focus on regular formative assessment for learning rather than
the summative assessment that encourages today’s ‘coaching culture’;

• NEP emphasis on respect for diversity and respect for the local context in all
curriculum, pedagogy, and policy, always keeping in mind that education is
a concurrent subject;

6 NATIONAL EDUCATION POLICY, 2020,FUNDAMENTAL PRINCIPLES, 5 (2020), https:/
/www.education.gov.in/sites/upload_files/mhrd/files/NEP_Final_English_0.pdf (last visited
Mar. 10, 2021).
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• NEP-2020 promote synergy in the curriculum across all levels of education
from early childhood care and education to school education to higher
education;

• NEP-2020 treat teachers and faculty as the heart of the learning process.
• With a ‘light but tight’ regulatory framework to ensure integrity, transparency,

and resource efficiency of the educational system NEP-2020 encourage
innovation and out-of-the-box ideas through autonomy, good governance,
and empowerment;

• NEP-2020 focus on extensive use of technology in teaching and learning,
removing language barriers, increasing access for Divyangstudents, and
educational planning and management;

• NEP-2020 promotes a rootedness and pride in India, and its rich, diverse,
ancient, and modern culture and knowledge systems and traditions;

• NEP-2020 encourages a substantial investment in a strong, vibrant public
education system as well as the encouragement and facilitation of true
philanthropic private and community participation.”

1.6 NATIONAL EDUCATION POLICY, 2020 AND LEGAL EDUCATION

As per NEP-2020, the word University has been given a new meaning which means
a multidisciplinary institute of higher education/learning that offers UG, PG
programmes with high-quality teaching, research, and community engagement. Every
college will have to develop into an autonomous degree-granting college or a
constituent college of a university and in a later stage, it would be fully a part of
the university.
NEP-2020 aims to transform all education institutions into multidisciplinary institutions
by 2040. Establishment of National Law Universities as stand-alone institutions have
successfully succeeded in catering to the need of the market post-1990 reforms.
Based upon the western culture these institutes have been making ground for young
minds so as to take law as a profession and career.
In addition to the provisions of higher education institutions (applicable to all including
Law Universities) part-III with heading ‘other key areas of focus’ of NEP-2020 focus
on professional education. NEP-2020 gives primacy to ethics along with critical
thinking, discussion, debate, research, and innovation. To meet this goal, NEP-2020
envisages dismantling the isolation approach of national law universities. All stand-
alone institutions like National Law Universities shall aim to become multidisciplinary
institutes offering holistic and multidisciplinary education by 2030.
NEP-2020 seeks to make Legal education globally competitive by adopting best
practices and embracing new technology for access to justice for all and for timely
delivery of justice for all. Also, these institutes are under the mandate to instil the
constitutional values, rule of law, human rights with a democratic space.7 The

7 id at 50.
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curriculum of legal education is necessarily required to reflect the socio-cultural context
along with evidence-based manner, history of legal thinking, the practice of
jurisprudence, the principle of justice, and other related content adequately.8 Also,
all the state institutions including NLUs must consider offering bilingual education
for future lawyers and judges. Apart from the English language, it needs to be the
language of the concerned state wherein the institute is located. However, in view
of the students coming from across the state borders are required to be given a
suitable option for taking benefit out of this bilingual education.
As has been mandated by the New National Education Policy, 2020, all such stand-
alone institutes are required to be converted into multi-disciplinary universities
now in the time to come rather, a deadline has been drawn i.e. by the year 2030.
This approach may contribute to making optimal utilization of the infrastructural
resources for bringing a holistic environment with a multidisciplinary approach.
This way new horizons of legal educations are bound to be expanded which may
be utilized optimally for the project called nation-building.
Since all National Law Universities across the nation need to undergo transformation
from stand-alone institutes to multidisciplinary institutes so a new strategy needs
to be mulled over by these institutes. To meet this end, instead of adopting a uniform
strategy each National Law University should chalk out the mapping of their respective
state so as to identify the regional context, demand, culture, and potential prior to
offering new programmes with a multidisciplinary approach. With a uniform decision
over the launching of new courses throughout the nation there are chances of defeating
the entire purpose behind the aim set out by NEP-2020. 
The National Education Policy, 2020 proposes to have a National Higher Education
Regulatory Council (NHERC) which will function as a common, single point regulator
for the higher education sector excluding medical and legal education.9 Since legal
education has been excluded from the domain of this proposed NHERC, so for
catering the need of legal education in India, a full proof mechanism for complying
with all the stipulated goals are required to be created so that a single point regulator
in legal education may also work.  The role of the Bar Council of India as a statutory
regulatory body for legal education in India needs to be deliberated for suggesting
suitable reforms so as to make it in sync with the mandate of National Education
Policy, 2020. In view of the expanding horizon of legal education from an exclusive
zone to a zone of a multidisciplinary approach, a stand-alone approach of regulators
need to be substituted with a broader approach-based institution. Since all the stand-
alone institutions are required to be transformed into multidisciplinary institutes so
a greater degree of partnerships is a must amongst various regulators and which
definitely require an inclusive approach by regulators also. Also, important is the
need for additional funds to be required by these stand-alone universities for opening
new streams with a multidisciplinary approach.

8 ibid.
9 id. at 47.
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1.7 LIFELONG LEARNING AND LEGAL EDUCATION

In view of the life-long learning approach as has been stressed upon by the National
Education Policy in line with goal-4 of Sustainable Development Goals-2030, the
existing age limit for pursuing law courses in India needs to be re-looked. Moreover,
with a vision of blended and online education as envisioned by the National Education
Policy, 2020, there is a need to re-visit for prescribed age limit so as to expand the
horizon of legal education by promoting its inclusive access for all.

1.8 NEP-2020 AND RESPONSE FROM NATIONAL LAW UNIVERSITIES

Given the limited coverage to the legal education in the NEP-2020, there seems to
have an ambiguity amongst stakeholders relating to the issues like: its scope, manning
by a regulatory body, funds, etc. The newly adopted policy is being taken with
different responses from the representatives of national universities across the nation.
Professor ParamjeetJaswal, former Vice-Chancellor of Rajiv Gandhi National Law
University, Patiala seems a bit reluctant with his remarks. He said that: “each of
the NLUs is multidisciplinary in nature as it offers courses in these fields as well.
He also said that: “However, I am of the view that we need to have islands of
excellence like we have IITs, IIMs. Similarly, today we need NLUs for law. To turn
them completely into something like a regular university was not the idea with
which they were created.”10

While sharing the roadmap for implementing NEP-2020 in law university, Professor
SudhirKrishnaswamy, Vice-Chancellor, NLSIU, Bengaluru said that: “We have to
work this out. The Bar Council of India will have to also look into this as it regulates
legal education in India. We do have some creative ideas on how this can be done
so that it encourages people to do law and we will work in that direction. We have
to see if someone who wants to exit after two or three years should be given a BA
degree or certificate. All these decisions will be taken by the BCI.”11

Professor Sudhir has been making a demand for extra funds from the government
so as to get the NEP-2020 implemented in university. He said: “the government
may allocate funds toward NEP implementation and that would help as well.”
Joining the same demand and hoping for extra funds from the state for getting
NEP-2020 executed in university, Professor NishthaJaswal, Vice-Chancellor, Himachal
Pradesh National Law University, Shimla said that: “We would need to hire good
quality faculty and that would require funding.”12

Professor Vijender Kumar, Vice-Chancellor, MNLU, Nagpur has also pointed out
that: “funds have always been an important factor and MNLU, Nagpur is getting

10 Abhay Anand, How NLUs plan to implement the NEP 2020, NEWS BY CAREER 360,22
February, 2021, https://news.careers360.com/how-nlus-plan-implement-nep-2020 (last visited
June 11, 2021).

11 ibid.
12 ibid.
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funds and assessment in blended form.” He said that: “the state government is
extending support to the university and the university also relies on self-generated
funds. The university has in the past established a committee for raising donations.”13

1.9 CONCLUSION

Universities and Higher Education Institutions owe an utmost sacred duty towards
nation building by creating, conserving, disseminating knowledge. Long back in his
convocation address (1922) delivered at the Calcutta University, Sir AsutoshMookerji,
while describing the aim, purpose, and true functions of the University in the life
of a nation said:
“To my mind the University is a great storehouse of learning, a great bureau of
standards, a great workshop of knowledge, a great laboratory for training as well
of men of thoughts as of men of action. The University is thus the instrument of the
State for the conservation of knowledge, for the discovery of knowledge, for the
distribution of knowledge and above all, for the creation of knowledge-makers”
Also, Justice J. S. Verma, while quoting a learned author in his lecture delivered at
JamiaMiliaIslamia University on 28th October, 2003 as a part of UGC’s Golden Jubilee
Lecture Series said:
“As society becomes more and more complex, the institutions are pressed to assume
social obligations- to train for employment, to solve social problems, to help set
ethical directions for society. Thus imparting ethical values as a significant constituent
of education is no longer merely persuasive but a constitutional imperative. It being
essential for development and for realization of the full potential of the human
person, its significance need hardly be emphasized.”
Further, for making a strong case for ethical, legal and material foundation in India,
Justice J. S. Verma also said that:
“Nation is not just a conglomeration of people within a geographical boundary
with self-government. It is something more. Nation-building is a process by which
emotional integration of the people is achieved. The emotional integration can be
achieved and sustained on a strong ethical, legal and material foundation, which
can assure the dignity of the individual, equality and equal opportunity for the
development of all the people.”
Martha Nassbaum14 of the University of Chicago, a great legal philosopher, built a
strong discourse for education for democratic citizenship and humanism. She
emphasized on the value of ‘compassionate imagining’. Martha Nassbaum while
talking about education and democratic citizenship argues that three capacities are
essential for the cultivation of humanity in today’s world and for the help of democratic
citizenship. First, according to her is the capacity for critical examination of oneself

13 ibid.
14 See, Martha C. Nassbaum, Education and Democratic Citizenship: Capabilities and Quality

Education, Journal of Human Development, 385-395 (2006).
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what she calls as ‘self-examined life’ which means a life that questions the
authoritativeness of any belief because it has been handed down by tradition. The
second capacity needed according to her is the ability to oneself as not simply a
citizen of some local region or group but also of the globe and above all, as human
beings bound to all other human beings. The third and the most important capacity
is narrative imagination. This according to her means the ability to think what it
might be like to be in the shoes of a person different from oneself, to be an intelligent
reader of that person’s story, and to understand the emotions and wishes and desires
that someone so blessed might have. In other words, this third condition of her
means the development of capacities of ‘emotional understanding’ and ‘cultivation
of sympathy’.15

More important for us is to know the importance Martha attaches to education’s
role in promoting this important value. The role of education cannot stop at achieving
the instrumental values but need to go beyond and serve the cause of the value of
humanity, humanness, social justice, concern for others, building fraternity, developing
faith in democracy, pluralism, rule of law and finally promoting the cause of peace,
prosperity. Such abilities would make an individual feel the pain of others and
realize the possibilities of their own vulnerability if humanism is denied. These
abilities if acquired would help and discourage the prevailing culture of remaining
silent and aloof even when one sees other’s rights and dignities being grossly
assaulted.16

So the education system of our country should aim at realizing a balance between
‘instrumentalist view’ and ‘social-purpose view’ by nurturing unity of mankind
and securing peace, prosperity, and happiness in the life of individual and society.
The National Education Policy, 2020 has addressed the issues as has been raised by
Sir AsutoshMookerji, Justice J. S. Verma, and Martha Nassbaum. However, the goals
as has been formulated by the National Education Policy, 2020 are of the nature of
‘easy said, difficult done’, but, certainly these have been timely framed and require
a re-dedication from every stakeholder associated with the education system in
India. This policy document is in fact sine qua non for realizing the self-reliant Baharat.
Particularly legal education in India seems to be at crossroads with an option of
choosing the right route in line with the present national education policy. It is
high time to build a discourse for mulling over the right route for the national law
universities so as to bring more clarity for these institutes for getting the policy in
hand implemented in letter and spirit.

15 Valedictory Address delivered by Prof. M C Sharma, in Higher Education Leadership
Programme organized by Central University of Haryana on dated December 5-8, 2017.

16 Supra note 13.
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INTRODUCTION TO LAND RIGHTS IN INDIA

Land has always held a very important position in the social and economic sphere
of India. Being associated with ownership of land is desirable as it provides social
status and economic stability. From being abundantly available to being extremely
fragmented and highly disputed, land and its governing laws have undergone
significant changes.
Regardless of the motive, whenever any government authority plans to undertake
development work such as construction of rail lines, bridges, dams etc., it requires
a lot of land. In a populated country, such as India, where 70% of the population is
sustained by subsistence agriculture, land becomes a scarce resource. Land acquisition
law aims to strike a balance between development and protecting individual
livelihoods. Before the British Raj, there was no official individual tenure of land
existing in our country. However, under their administration, the traditional land
use patterns underwent a transformation whereby, a new concept of private property
was introduced. Accordingly, there were 3 major land tenure systems under the
Britishers:

1. Zamindari- These feudal lords were called zamindars of the land on which
they had to recompense fixed revenue. The tillers became tenants and had
to pay rent of the land they cultivated.

2. Raiyatwari/Ryotwari- The individual cultivators called ryots became proprietors
of land for revenue payments along with rights of mortgage and transfer.

3. Mahalwari- The entire village had to contribute towards the revenue, with
the peasants having to chip in, proportionate to their holdings.

In the early nineteenth century, property rights of Zamindars in Bengal were relatively
clear, and with his/her taxes fixed in perpetuity, this created incentives for expansion
of cultivated area and maintenance of irrigation facilities. By the late nineteenth
century, the frontier had been reached in many places, and there was growing
conflict over land rights. Especially after 1885, disputes between zamindar and tenant
increased, as a consequence of stronger legal rights of tenants as well as political
mobilization. A broadly similar story can be told for zamindari areas in Madras as
well. In the Raiyatwari regions of the Madras presidency, there was considerable
ambiguity regarding the legal status of the tenant, but conflict in courts and outside
the courts did not approach zamindari levels. Hence, it is speculated that the Raiyatwari
regions in Madras represented a more growth-supportive environment.
Another characteristic theme which emerged most clearly in the case of Bengal, is
of court disputes as a dimension of political combat. This probably had a self-
reinforcing character. If tenants did not pay rent, landlords could take them to
court. But if enough tenants did this, courts would slow down. This would make
the option of not paying rents even more tempting. But the overburdening of the
legal system had other sources as well, and also occurred in regions where disputes
were not primarily about rents and eviction.
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Bengal Regulation 1 of 1824 was the first attempt of British towards codification of
land acquisition. The first railway setup was finalised under this act itself. Act 1 of
1850 extended the provisions of this Act to the province of Calcutta, while Act 6 of
1857 consolidated everything and extended the provisions of land acquisition to the
whole of India. A further repeal took place by the Act of 1894. Still there was no
provision by which landowners could object to the acquisition of their land. The
provisions for raising objections was limited to the amount and manner of
compensation given. Therefore, the act was finally amended in 1924 which gave
this act a spirit of natural justice and embodied the maxim of audi alterem partem in
its working.
The Act of 1894 served the purpose of acquiring land for public purposes in various
sectors such as industry, services, health, housing etc. This continued after
independence with even a greater need for large scale development projects as
India was a nascent economy and projects relating to defence, agricultural industry
(fertilisers, machinery), dams etc. were of primary importance.  Gradually, the private
sector also entered this sphere with many undertakings being shifted to corporations
for better returns and management. This was provided for in the Act of 1894 where
it talked about acquisition of land for Companies. The reality was that land was
acquired by farmers and land owners at very nominal prices in the name of public
purpose. Shopping malls and housing complexes were built on them by private
players who sold them at very high prices. In the end, a dignified land owning
individual was reduced to a landless vagrant who could do nothing else due to
severe lack of skills for any other meaningful occupation.
India inherited an intricate legal system from the East India Company. The relationship
between state and owner1 was typically not problematic in a legal sense. However,
the relations between a landlord and tenant were often complex. Early legislation
left the legal status of the tenant ambiguous, subsequent clarification in court and
legislation was a long time coming, political combat between landlord and tenant
spilled over into courts, and by the end of the colonial period the legal system was
overburdened and sometimes overwhelmed. It is also felt that the protection of
tenants, while a just cause, may have slowed economic growth. There have been
many cases where only a minimum subset of landowners affected were identified.
Several encroachers, landless labourers and sharecroppers were deprived of any
monetary recompense, however, in case they were not registered, then they could
not even qualify for compensation. Furthermore, a lot of discretion is bestowed
upon tehsildars, who were responsible for adjudicating on several objections related
to the unfairness of the process. This sometimes lead to a scenario where the objections
raised are not even brought up in Court. On the one hand, as early as the late
eighteenth century, the British administration believed that economic growth required
clear and secure property rights; on the other, well into the twentieth century, disputes
about what rights they had conferred on a proprietor were finding their way right
up to the Privy Council. At the outset the company knew it did not have a blank
slate, that there was a pre-existing structure of land rights. But these rights were
1 Tirthankar Roy and Anand V. Swamy. 2016. “Landed Property: Security and Incentives,”

in Law and the Economy in Colonial India 27 – 53.
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complex, undocumented and difficult to understand. The company chose to define
new rights, while proclaiming its intention to not undermine rights already in existence.
But if existing rights were not known and identified, how could one know whether
or not they were consistent with the new rights being defined? This ambiguity
fueled more than a century of political struggle, legislation, and court disputes.
Another characteristic of early British-Indian land law was the creation of a pseudo-
uniformity, in which terminological similarity masked enormous substantive
differences. This feature of early legislation then affected subsequent attempts at
reform as well.
When property law was applied to agricultural land, local political pragmatism and
indigenous laws proved to be more effective in the evolution of new legislations
than the legal concepts borrowed from Europe. This led to the struggle faced by the
Britishers due to the problems encountered by them to implement their laws,
compounded by the lack of proper knowledge of the vast multiplicity within the
Indian society. Evolution of such ineffective pieces of legislation took place over
time, which were not conducive to either production or trade. The analysis put
forth by both the authors offer an insight for our country as to what promotes the
types of foundations which are essential to economic growth.
Differences in provisions of Land Acquisition (1894, 2013, 2015)2 reflect that there is
a need to  address ground level issues in  India in order to make the acquisition a
workable proposition. During the framing of these acts, Government was on learning
curve by including stakeholders, increasing compensation and making R&R mandatory.
But this learning is getting reduced with very painful escape routes sought in new
bill of 2015. The transformation from 1894 to 2013 to 2015 is turning out to improve
the success of large development projects.
There is a need to  examine  the contentious issue pertaining to the recognition and
scope of the rights of the aborigines, and it needs to be examined in the context of
USA and Canada. The issue being examined herein is not peculiar to North America-
its presence has been recorded in multiple countries, the Indian subcontinent being
one of them. That makes this study all the more pertinent as the conduct of the
world’s oldest and omnipotent democracy sets a precedent for other nations and
can have possible ramifications for natives all over the world.

LAND RIGHTS OF ABORIGINAL IN  USA  AND CANADA3

Title of aboriginals is a property right vested in the native people by virtue of their
occupation of land from time immemorial, original and continuous possession being
essential pre-requisites. The courts in the United States of America have devised a
two-fold test to determine the veracity of the claimant-

2 Nallathiga, Ramakrishna, A. Abhyankar, A. Gurnani, A. Goyal and M. Umredkar. 2018.
“Comparative Analysis of Land Acquisition Acts in India: A Case-Based Approach.” Research
Gate 3. 1-24. https://www.researchgate.net/publication/327155932_Comparative_
Analysis_of_Land_Acquisition_Acts_in_India_A_Case-Based_Approach

3 Ralph Erickson, Aboriginal Land Rights in the United States and Canada, 60 N.D. L. Rev.
107 (1984).
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i. The claimants should have lived in America before its formal  discovery.
ii. He should be recognised as an Indian in the community.

Based on these principles the courts have adjudicated upon and recognised the
claims of mixed bloods, subject to the satisfaction of the aforementioned test. It also
needs to be noted that sovereign and aboriginal title are concurrent4 and therefore
proving existence of title prior to the declaration of sovereignty is not a prerequisite.

LAND RIGHTS OF ABORIGINAL  IN  USA

The origins of this justiciable concept can be traced to the famous Spanish theologian
and progenitor of International law, Francisco de Vitoria who was one of the first
proponents of recognizing the rights of the natives, followed by the papal bull of
1537. These views marked the inception of the recognition of the rights of the aborigines
and juxtaposed the same in public consciousness.
Johnson v. M’Intosh5 set the context of Aboriginal land rights in the USA as it was
the first authoritative declaration which delved into the intricacies of the law and
the nature of interest which the sovereign had with regards to such lands. The
main issue herein was whether individuals could be deemed competent to acquire
lands held by the erstwhile native bands or whether the same was only the prerogative
of the sovereign. The doctrine of discovery has a  role in the ratio of this judgement,
as the same contextualizes a ‘cognizable equitable interest’ (possessory interest) for
the aborigines whilst the legal title was vested in the sovereign on account of the
fact that the position of the British crown had been taken over by the federal
government of the US, thus forming the prima facie basis of holding of the US
Supreme court that only the sovereign had the impetus to purchase aboriginal lands6.
Cherokee Nation v. Georgia7 was the next major pronouncement on the rights of the
natives which recognized the rights and assimilated the responsibilities of handling
the same in the state by virtue of its ruling characterizing Indian tribes as ‘Dependent
domestic nations’ as opposed to the foreign state view prevailing in the aboriginal
rights jurisprudence. The court went a step ahead by classifying the relationship
between the state and the tribe as a ward-guardian relationship, further cementing
the notion that only the state had competence to extinguish the rights of the natives,
which was treated at par with fee direct title vested in the state whilst recognition
of the ward-guardian relationship could be categorised as a precursor to the recognition
of the compensatory jurisprudence in the aboriginal rights dynamics.

ESSENTIAL TENETS OF ABORIGINAL POSSESSION

Taking into account the significance attached to the rights of the natives, not every
possession or occupancy could be accorded the status of aboriginal possession as

4 Turtle Mountain Band of Chippewa v. United States, 490 F.2d 935 (Ct. Cl. 1974).
5 21 U.S. (8 Wheat.) 543 (1823).
6 Id.
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certain qualifications were prescribed which effected a distinction between the
aboriginal land rights and the conventional ‘fee’ title. The same could be summarised
in these following points-

• The first attribute of aboriginal possession was that the land in question
should be held by the community and not the individual.

• Further it was prescribed that the land use should be in accordance with the
tribal laws and customs.

Also transfer by testation was not possible to the individuals who had been ostracized
from the tribe. The point was further clarified in Journey cake v. Cherokee Nation8,
wherein it was held that the right of an individual to partake in any proceedings of
sale of aboriginal land was contingent upon their membership. It was held that an
estranged member would have no right to claim a share in any disbursement pertaining
to the said land. It was further clarified that an absence from the tribe would entail
a loss of membership.
Worcester v. Georgia9 was another pertinent pronouncement in the aboriginal land
rights jurisprudence. It dealt with the issue of the extent and ability of the sovereign
to exercise control over the aboriginal lands. It was held by judiciary in US that
only the federal government had the competence and ability of the sovereign to
exercise control over the aboriginal lands. It was held by the court that only the
federal government had the competence and the power to exercise sovereignty over
such lands by virtue of the power accorded by the constitution.
It was further noted by the court that the said lands were separate from the state
and that the Indians possessed certain rights with which no state could interfere,
and that the power to deal with Indian tribes was vested in the United States. It
was in fact the first case to recognise the factum of non-application of local laws
and rules without the consent of the federal government.
The case law indicates that the essence of aboriginal title is that it is a tribal right of
occupancy and possession while full legal title is vested in the sovereign10. This
possessory interest is sacred and neither states nor private individuals may interfere
with Indian possession without the consent of the federal government11. The aboriginal
interest is communal12 and inalienable to anyone except the sovereign13.

7 30 U.S. (5 Pet.) 1 (1831).
8 155 U.S. 196 (1894).
9 31 U.S. (6 Pet.) 515 (1832).
10 Id.
11 Id.
12 Prairie Band of Potawatomi Indians v. United States, 165 F. Supp. at 147.
13 Johnson v. M’Intosh, 21 U.S. at 584-85.
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ESTABLISHING THE ABORIGINAL TITLE

The next step would naturally entail conclusively establishing the aboriginal title.
Actual occupancy for certain period of time prior to the loss of possession would
be quintessential for establishing aboriginal title.The requirement imposed upon
the Walapais tribe by the US Supreme Court14 to conclusively prove that the lands in
question were occupied by the tribe and that the title  could not be asserted simply
on the basis of an averment that they had come to occupy the land whilst wandering
with other tribes. A pertinent aspect for establishing Indian title was establishing
actual occupancy and use of the lands in question. It is to be noted that various
holdings have stipulated that use and occupancy are to be seen conjunctively in
reference to the lifestyles, habits, customs and usages of the tribe.
Joint aboriginal title in case of joint and amicable possession has also been recognised
by the courts, United States v. Seminole Indians of Florida15 being a primary example
of the same. However it needs to be noted that such instances have been far and
few in the aboriginal rights jurisprudence and the courts have been methodical in
determining whether or not a particular case warranted recognition of such joint
aboriginal possession.

TERMINATION OF ABORIGINAL TITLE

United States v. Alcea Band of Tillamooks16 is one of the first cases which examined
the extant of congressional powers pertaining to the extinguishment of the title of
the aborigines. It was categorically stated that only an affirmative action by sovereign
could extinguish aboriginal title. The supreme court in 1867 talked about the
‘indefeasible title’, which could be exhausted only by the “dissolution of the tribe”
or by the factum of sale to a “party possessed of the right of pre-emption”, that is
the sovereign, who was alone vested with the right to extinguish aboriginal title. A
catena of means of were made available for the sovereign to effect such extinguishment-
by treaty, abandonment, purchase, force, or the exercise of complete dominion over
the lands, with unabated force and impunity as such actions were well within the
scope of the non-justiciable acts of sovereign.17 Keeping in mind the dependent -
guardian relationship between the aboriginal tribes and the sovereign, it was ruled
that ambiguous enactments or actions would not deprive the aboriginal title but
only a clear and cogent resolution or action to this effect would suffice. Therefore,
expressions that do not clearly indicate an extinguishment would be resolved in
favour of the tribe rather than the sovereign18.

14 United States v. Santa Fe Pacific Railroad (314 U.S. 339 (1941)).
15 180 Ct. Cl. 375 (1967).
16 329 U.S. 40 (1946).
17 United States v. Santa Fe Pac. R.R., 314 U.S. 339, 347 (1941).
18 Choate v. Trapp, 224 U.S. 665, 675 (1912).
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Similarly the Alaskan native claims have been a bone of contention in the aboriginal
rights jurisprudence in the US, which has taken a catena of judgements and
promulgation of ordinances to resolve the disputes. Edwardsen vs Morton19  is a
prime example of judicial decisions recognising the aboriginal rights of the Alaskan
natives. It was categorically held by the courts that only the Congress could extinguish
aboriginal title and that entry by any other party on these lands constituted trespass.
The course also recognised the contention of the natives pertaining to the fact that
an act of recognition per se is not necessary for the aboriginal title to exist. Further
the court rejected the contention of the defendants that the said aboriginal lands in
contention could fall within the scope of “vacant, unappropriated or unreserved
lands”
Subsequently the Congress had to promulgate the Alaska native claims settlement
act of 197120 to end aboriginal title in Alaska. The validity of the said legislation
was challenged by the Alaska natives in US vs Atlantic Richfield company21 on the
ground that a legislation could not retrospectively extinguish aboriginal title of the
natives. The district court held it was the prerogative of the sovereign to recognise
and extinguish aboriginal title and that this power extended to retrospective
extinguishment. The ruling of the trial court was affirmed by the higher court.

QUESTION OF COMPENSATION FOR ABORIGINAL LANDS

After having determined the right of the sovereign to end title of aboriginal, the
next step entailed determining the amount of compensation payable to the natives
and this question in particular has been fraught with various complications. One
thing that has been constant in the debate of the amount of compensation which is
payable to the natives is the fact that some amount of compensation is to be paid to
the natives22 and that the actions of the sovereign in acquiring such lands could not
be questioned as the same fell within the purview of sovereign political judgement23.
However what needs to be noted in this particular scenario is that judgements of
the Supreme Court of USA have clearly recognised the payment of such compensation
to the natives by the sovereign, but have made it clear that compensation granted
as recovery to the Indians in previous cases was “as a matter of grace, not because
of legal liability24”.
The question of taking aboriginal lands without paying compensation came up in
the case of United States v. Alcea Band of Tillamooks25, wherein the decision of the
Supreme Court caused substantial confusion on account of the fact that the judgement
suggested that compensation was payable to the natives by virtue of the Fifth

19 369 F. Supp. 1359 (D.D.C. 1973).
20 Alaska Native Claims Settlement Act, 43 U.S.C. 5§ 1603, 1605 (1976).
21 435 F. Supp. 1009 (D. Alaska 1977).
22 Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832).
23 United States v. Santa Fe Pac. R.R., 314 U.S. 339, 347 (1941).
24 Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 273 (1955).
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amendment rights. It was later clarified by the court in United States v. Alcea Band
of Tillamooks II26 that nothing in Tillamooks should be construed in as saying that
a compensable fifth amendment taking existed for the natives. Tillamooks was peculiar
in its facts as the compensation rested solely on the jurisdictional statute designed
to address the inequities in the treatment of the Tillamook Indians when compared
to surrounding tribes in the same geographic area. The aforesaid proposition was
further affirmed in Tee-Hit-Ton Indians v. United States27, which bases its claim
solely on the fifth amendment- it was held that the aboriginal right were merely an
occupancy right granted  and protected by the sovereign. Further, this right of
occupancy was susceptible to termination by the sovereign.
However, the situation differs when a patent or treaty recognizes an Indian tribe’s
aboriginal lands- if the land in question is appropriated without compensation, a
fifth amendment violation is established that is compensable with interest thereby
leading to the presumption that aboriginal title not recognized by patent or treaty
could withdrawn by the Congress at any time without creating a claim for
compensation28.

ABORIGINAL LAND RIGHTS IN THE CONTEXT OF CANADA

As far as the state of aboriginal rights in Canada are concerned, they are less recognized
thereby rendering it susceptible to debate as to their validity and their primacy in
the property rights jurisprudence. Further a lack of judicial precedents has left a
void in the understanding of the substantive character of the aboriginal rights.
However, a similarity in content and the nature of aboriginal title is observed in US
and Canada, with respect to the attributes of limited alienability and susceptibility
to extinguishment without consent. This coherence can be attributed to the fact that
the notion of recognition of aboriginal rights in both Canada and USA follow the
European doctrine of discovery which does not recognize the notion of aborigines having
full fee title over the occupied lands merely on the basis of possessory rights and
the concurrent hunting and fishing rights. However there was no doubt about the
fact that the aboriginal people had a right to retain the possession of the land and
use it according to their discretion, essentially following the tenets of the doctrine
of Discovery.

JUDICIAL PRECEDENTS WHICH SHAPED THE ABORIGINAL PROPERTY
RIGHTS JURISPRUDENCE

Saint Catherine’s milling and lumber co. V. Queen29 was one of the first cases in
Canada which talked about the rights of the natives and primacy is accorded to the

25 329 U.S. 40 (1946).
26 341 U.S. 48 (1951).
27 348 U.S. 272, 273 (1955).
28 Prairie Band of Potawatomi Indians v. United States, 165 F. Supp. 139, 147.
29 14 App. Cas. 46 (P.C. 1888).
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precedent at par with Johnson vs M’cintosh30, from the American aboriginal rights
jurisprudence. The dispute arose from the surrender of lands situated in Ontario
under an 1873 treaty and eventually a decision was rendered in favour of the province
of Ontario which based its opinion on the Royal proclamation of 1763.
Lord Watson interpreted the existence ofrights of aboriginals in the royal proclamation
and deemed the rights of the Indians as a ‘personal and usufructuary’ right whereas
interest held by the Crown and subsequently the Dominion of Canada as a ‘substantial
and Paramount’ estate, which eventually got converted into a plenum dominium as
and when the title was surrendered or extinguished. An analysis of this case and
Johnson vs Mcintosh would reveal that both were essentially based on the same
legal principles and recognised similar incidents of aboriginal title.
The next pertinent case in the Canadian aboriginal rights jurisprudence is Calder vs
Attorney General31, a decision which created substantial ambiguity as far as the
issue of substantial nature of aboriginal title is concerned. The case was filed by the
tribal Council of Nishga against the Attorney General of state of British Columbia
seeking reinstatement of rights of aboriginals as the same had never been surrendered
or relinquished or extinguished. Interestingly, the government did not deny the
evolvement and instead based its decision on nine proclamations by the royal governor
and 4 ordinances passed by the Governor in Council, by arguing that the same
amounted to implied extinguishment. Decision was rendered in favour of the
government by the provincial Court and was further upheld in  Canada. However
as far as the question of the extinguishment of the aboriginal title was concerned, a
majority opinion could not be elicited from the bench thereby resulting in ambiguity.
The opinion of judge Judson is pertinent who held that the aboriginal right had
been extinguished. He held that the right of the sovereign to terminate aboriginal
interest was absolute and the same did not require compensation. Further, the method
of termination was a non-justiciable political act of the sovereign and in this particular
case the proclamation by the governor general and governor general in Council
extinguished the aboriginal rights and provided fee land title to the Dominion.
However, it is pertinent to note the fact that Judge Judson recognised the possessory
interest of the aborigines and that only the sovereign had the authority and the
power to extinguish such rights.
Equally important is the dissenting opinion of Justice hall, who held that the governor’s
proclamation did not end the aboriginal rights. He recognised aboriginal rights as
an equitable interest terminable at the sovereigns command. He also held that once
the aboriginal title was established presumption was in favour of the continuance
of the same until contrary was shown.
Justice Hall’s dissenting opinion was based on the fact of the Nishga’s continued
use and possession of the lands in question and the insufficiency of the acts of the
Governor in extinguishing the rights of the ab Origins. In his opinion the Governor

30 Id.
31 34 D.L.R.3d 145 (Can. 1973).
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was not legally empowered to extinguish the aboriginal rights of the Nishga. The
Calder decision was pertinent even for the American aboriginal rights jurisprudence
on account of the fact that the Canadian Supreme Court was willing to find an
extinguishment, when the circumstances indicated that such a result in an American
court would be unlikely. This is clearly visible from the decision in Choate v. Trapp32,
that doubtful expressions of extinguishment were to be resolved in favour of continued
aboriginal possession which in effect corroborates Justice Hall’s claim that there
exists a presumption of continued aboriginal title. This decision presented novel
arguments and interpretation but it is quite clear that in similar facts and circumstances,
courts in the USA would not prefer extinguishment.
The ambiguity created by the Calder33 decision has continued to create problems
regarding the recognition of aboriginal title in Canada in multiple cases, as instances
of conflicting opinions given by the courts without even addressing the issue of
aboriginal rights continues unabated. The Baker lake case34 is a prime example of
the ambiguity created by the calder decision, wherein the right of the Occupancy of
the natives was upheld by the Canadian Federal trial court. This case is unique as
the courts recognised the rights of the Inuits, when there was no precedent expressly
mentioning that their rights be upheld, apart from that of the Indians. In the opinion
of the court, until and unless the Inuit and the Eskimos were expressly excluded
they would fall within the ambit of the term Indians. This case is also significant
because of the fact that the court enunciated a test for establishing aboriginal title,
commonly known as the Baker Lake four-part test. The court ruled that in order to
assert title over the lands in contention, the Inuits had to satisfy the following
stipulations- “First, that they and their ancestors were members of an organized society.
Second, that the organized society occupied the specific territory in which they asserted
aboriginal title. Third, that the occupation was to the exclusion of other organized societies.
Finally, that the occupation was an established fact at the time Great Britain first asserted
sovereignty.”
The Baker Lake four part test resembles the dicta of the American case law, the
only  difference being the Canadian requirement that aboriginal possession be an
established fact at the time Great Britain first asserted sovereignty over the area. A
court in the USA rejected this very argument on the grounds that aboriginal title
and sovereign title were distinct and separate estates, therefore, either may be created
or destroyed without regard to the other35. Therefore, in the United States it is not
required to be proved that aboriginal possession was established prior to the time
the sovereign first asserted its status.

32 224 U.S. 665, 675 (1912)
33 Id.
34 Hamlet of Baker Lake v. Minister of Indian Affairs & Northern Development, 107 D.L.R.3d

513 (Fed. Ct. Trial Div. Can. 1979).
35 Turtle Mountain Band of Chippewa Indians v. United States, 490 F.2d 935 (Ct. Cl. 1974)
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The most draconian aspect of this 1894 Act in India was the Urgency Clause as
given under Section 17. If the State Government so thought fit, it could have done
away with the requirement of Section 5 of the Act which embodied the principle of
hearing both parties and stopped any injunction that the aggrieved landowner could
take against the acquisition by stating the said clause.
In case of Radhey Shyam vs State of U.P36, ithe importance of section 5 was upheld
while calling for strict judicial scrutiny upon usage of urgency clause. Also, a major
drawback was the absence of a provision for the rehabilitation of the persons displaced
due to the acquisition.
“In cases where the acquisition is made by invoking Section 4 read with Section
17(1) and 17(4), excluding the application of Section 5A is likely to make the landowner
a landless poor and force him to migrate to the nearby city only to live in a slum.
A departure from this rule should be made only when the land is required to meet
really emergent situations like those enumerated in Section 17(2). If the acquisition
is intended to benefit private person(s) and the provisions contained in Section
17(1) and/or 17(4) are invoked, then the scrutiny of the justification put forward by
the State should be more rigorous in cases involving the challenge to the acquisition
of land.”
The Supreme Court in Ramji Veerji Patel v. Revenue Divisional Officer37 decided:

“the provisions contained in the Act, of late, have been felt by all concerned,
do not adequately protect the interest of the landowners/persons interested
in the land. The Act does not provide for rehabilitation of persons displaced
from their land although by such compulsory acquisition, their livelihood
gets affected. For years, the acquired land remains unused and unutilised. To
say the least, the Act has become outdated and needs to be replaced at the
earliest by fair, reasonable and rational enactment in tune with the constitutional
provisions, particularly, Article 300A of the Constitution. We expect the
lawmaking process for a comprehensive enactment with regard to acquisition
of land being completed without any unnecessary delay.”

CONCLUSION

It is already understood that land acquisition becomes an impediment if it is not
handled carefully and properly thereby affecting project success. The legislations
concerned with compensation in India  are entwined with those relating to land
acquisition. There has to be balance betweenland acquisitioning and  rights of the
owners of land. Although changes to eminent domain are needed as per the need
of the hour, they need to strike a balance between ‘gainers’ and ‘losers’. More and
more amendments will take the bill to land nowhere due to political oppositions
and this political conflict may also affect the project success. Acquisition of land

36 Radhey Shyam v. State of U.P. (2011)
37 Ramji Veerji Patel v. Revenue Divisional Officer (2011)
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can become a hinderance if not handled properly and thus, a correct balance should
be maintained between all the concerned parties looking at the tenacity of the
enactment.38

There is a need to review land acquisition techniques adopted across various countries
and attempts to compare them with those of India(Mahalingam and Vyas 2011, 94-
102). One of the key challenges faced39, inthe land acquisition  and development of
infrastructure  are practicesthat take place. Principles, processes and compensation
practices need  to place the Indian experience in the international framework. World
Bank guidelines provide for a consultive approach to the Land Acquisition Act
pertinent in India:

“Displaced persons should be assisted in their efforts to improve their
livelihoods and standards of living or at least to restore them, in real terms,
to pre-displacement levels or to levels prevailing prior to the beginning of
project implementation, whichever is higher.”40

As per the guidelines, the stakeholders must be informed about their rights and
should be given an option to select between economically viable compensation
alternatives.  The consultative process set out  by the World Bank may delay the
process thereby delaying the benefits provided to the citizens post the land acquisition.
Furthermore, these notional guidelines may not be effectively executed in India.
The poor implementation of the Acts, notwithstanding their conjectural obligation
towards offering for an impartial progression of acquisition and fair reimbursement.
There are several shortcomings as to the practicality of the provisions enlisted under
the Act. Firstly, how can affected parties be determined as there is no clear basis
according to the imprecise definition. Secondly, the process is quite time consuming
even if it is implemented without undue resistance. Thirdly, there is no clear formula
for calculation of  compensation. In my opinion, the aspect of land valuation is a
multifaceted task which involves differing interests between government officials
and landowners. And indeed, numerous potential resolutions have been proposed
and enacted in order to counter this issue.41

38 Raghuram, G., S. Bastian and Sundaram. 2001. “Mega Projects in India: Environmental and
Land Acquisition Issues in the Road Sector.” Working Paper on Indian Institute of
Management, Ahmedabad 10.1007/978-90-481-9920-4_34.

39 Mahalingam, Ashwin, and Aditi Vyas. 2011. “Comparative Evaluation of Land Acquisition
and Compensation Processes across the World.” Economic and Political Weekly 46, no. 32:
94-102. http://www.jstor.org/stable/23017763

40 World Bank guidelines for Land Acquisition http://documents1.worldbank.org/curated/
en/294331530217033360/ESF-Guidance-Note-5-Land-Acquisition-Restrictions-on-Land-Use-
and-Involuntary-Resettlement-English.pdf

41 Conning, J. and Robinson, J. A., 2007. “Property Rights and the Political Organization of
Agriculture.” Journal of Development Economics 82, no. 2: 416–47.
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It is found that political will has a significant effect in framing  land reform legislations
and political variables  are used as instruments to address the concern. (Besley and
Burgess 2000).42 The determinants of a land reform, after controlling for other variables
including state and year effects, shows that the  reforms are carried out more where
land inequality is greater  and where peasants are motivated by political power.
(Conning and Robinson 2007).
The need of the hour was to strike a harmonious balance between industrialization
and the interest and rights of the landowners, however, the 1984 Act failed to
address it.43 After many bills which were passed in the year 2007 and 2011, the bill
which was finally approved with some amendments in the year 2013, was the “The
Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Bill, 2013”.44

The most comprehensive change present in the 2013 Act45 is a steep increase in the
rates of compensation to be paid to the concerned landowners. Other key improvements
include provision for Social assessment, Group restrictions on acquisition of multi
cropped irrigated land and narrowing of the scope of urgency clause substantially.
The evolution of these Land Acquisition Acts from 1894 to 2013 and 2015 has been
due to large scale projects in this time period  and it  has also shown that acquisition
of land needs to be handled properly.46 Therefore, a correct balance needs to be
maintained between all the concerned parties while also keeping in mind the object
of this enactment. Moreover, what is more significant is the enforcement of the Act
in the letter and spirit with which they have been enacted.47 More and more
amendments will make the bill to land nowhere due to political oppositions and
this political conflict may also affect the project success.
An analysis of the judicial precedents in both USA and Canada reveal that the
rights of the natives are recognised in both of these countries. Certain similarities

42 Besley, T. and Burgess, R. 2000. “Land Reform, Poverty Reduction, and Growth: Evidence
from India.” Quarterly Journal of Economics 115, no. 2: 389–430.

43 Ghatak, Maitreesh and Sanchari Roy. 2007. “Land Reform and Agricultural Productivity in
India: A Review of the Evidence.” Oxford Review of Economic Policy 23, no. 2: 251-269.
http://personal.lse.ac.uk/ghatak/oxrep2.pdf.

44 Mint. 2015. “The Evolution of the Land Acquisition Act.” Accessed November 3. https://
www.livemint.com/Politics/T2tN2OWzJIy9SuFgsGsmHN/The-evolution-of-the-Land-
Acquisition-Act-from-1824-to-2015.html

45 Legal Service India. 2020. “A Comparative Analysis of the Land Acquisition Laws In India:
1894, 2013 and 2015.” Accessed November 3. http://www.legalserviceindia.com/legal/article-
2511-a-comparative-analysis-of-the-land-acquisition-laws-in-india-1894-2013-and-2015.html

46 Banerjee, Abhijit, and Lakshmi Iyer. 2005. “History, Institutions, and Economic Performance:
The Legacy of Colonial Land Tenure Systems in India.” The American Economic Review 95,
no. 4: 1190-213. http://www.jstor.org/stable/4132711.

47 Banerjee, Abhijit and Lakshmi Iyer. 2008. “Colonial Land Tenure, Electoral Competition
and Public Goods in India.” Hbs 1-24. https://www.hbs.edu/faculty/Publication%20Files/
08-062.pdf.
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in the recognition of these rights have been observed, which clearly raises the inference
that the decisions in both these countries have been essentially based on the same
legal principles. The factum of similar socio-political and ethnic circumstances is
another reason which has contributed to the similarity of the holdings and rights of
natives  in the US and Canada.
There is no doubt about the fact that the aboriginal title is a possessory interest
which is communal in nature and bound by the traditions and Customs of the
tribal group. That this interest is not to be trifled with and its susceptibility to no
one except the sovereign are essential tenets of aboriginal possession, both in the
USA and Canada. It is important to note that there is not a great amount of perceived
difference between the opinions prevailing in the US and Canada regarding aboriginal
rights, which can be attributed to a shared legal and historical perspective for aboriginal
rights. It would not be wrong to state that the decisions in both these countries
regarding aboriginal property rights have influenced and been influenced by their
counterparts, which reveals an interesting pattern of treatment and recognition of
the rights of the natives, in essentially similar facts and circumstances.
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1. INTRODUCTION

Children are our most valuable national asset and resource. Children should be
allowed and given the opportunity to develop into strong citizens, physically fit,
mentally alert, and morally healthy, endowed with skills and activities required by
society. Equality of opportunity for development should be provided to all children
during their growth period in order to reduce inequality and ensure social justice,
which would then serve as an effective tool to reduce juvenile delinquency. Children
are supposed to be obedient and respectful, as well as to instil virtues and good
qualities in them.
Children, for a variety of reasons, do not adhere to established social and legal
norms. In recent years, it has become increasingly clear that juvenile delinquency is
the most important aspect of criminology. In recent years, there has also been a
push for an objective assessment of the problem and the development of new
techniques. Delinquent behaviour among juveniles has taken on serious dimensions,
indicating a sick society. The disorder and destruction caused by deviant behaviour,
a worldwide phenomenon, is reaching alarming proportions in social organisations
and is serving as a wake-up call to those who are either in its grip or are at risk of
being struck.
The concept of juvenile delinquency as a legal concept is relatively new. Criminology
includes the study of juvenile delinquency. The two are inextricably linked because
ineffective juvenile control and treatment is one of the causes of crime and its
persistence into adulthood. Juvenile delinquency serves as a large breeding ground
for criminals. The word “delinquency” comes from the Latin words “delinquere”
and “linquere,” which mean “to leave” or “to abandon.” The term had an objective
meaning when it was first coined, referring to parents who neglected and abandoned
their children. It is now used and applied to children who engage in inappropriate
and harmful activities.
Until the Children Act of 1960 was passed, there was no uniformity in India when
it came to setting an age limit for being a juvenile offender. When it came to the
Bombay Children Act of 1948, the term “Child” referred to a person under the age
of eighteen. A “Child” is someone who is under the age of sixteen, according to the
U.P. Children Act. Even though 16-year-olds were included in the East Punjab Act,
Andhra Pradesh (Telangana Area) Children Act’s 16-year-old age limit, the children
in certified schools were still included.
Every child in society, regardless of cast, creed, sex, colour, region, or status, wishes
for the same things as stated above, but as we all know, not every kid is born with
a silver spoon in its mouth. There are children who have no parents or caregivers,
and others who have family members but are unable to care for them. In the absence
of a parent or guardian, it is the state’s responsibility to look after such children.
Apart from this, the State is also responsible for the care of juveniles who are in
violation of the law, as two sections of the IPC fall under the category of general
exceptions. In India, juveniles are classified into two categories: CINOCAP (Child
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In Need Of Care and Protection) and CICWL. (Children in Controversy with the
Law) In both cases, the term “child” refers to an individual who is under the age of
18 years. In India, juvenile justice policy is organised around the constitutional
mandates contained in Articles 15(3), 39(e) and (f), 45 and 47, as well as the United
Nations Convention on the Rights of the Child (CRC) and the United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (UNSMJ) (Beijing Rules).
Children who are problematic can be classified as vagabonds, destitute,
orphans, beggars, truants, mischievous children, and children who are in conflict
with the law (girl/boy under the age of 18 who has committed an offence). This is
the category that must be attended to ensure the country’s future is secure, as it is
said that a country’s future is in the hands of its youth. Institutional or non-institutional
corrections are available.

2. THE CONCEPT OF JUVENILE DELINQUENCY

Juvenile Delinquency is defined as minors engaging in illegal activities. A delinquent
is someone whose behaviour detracts from the ordinary process of his social life. In
other words, a juvenile delinquent is someone whose actions endanger the
environment, society, or himself. Some well-known examples of Juvenile Delinquency
include running away from home, using improper or vulgar language, and trying
to commit sexual offences.
As a Juvenile is defined as a person who has not reached the age of 18 in section
2(k) of the Juvenile Justice (Care and Protection of Children) Act of 2000. Juvenile
justice’s main goals are that it is primarily based on children’s rights. It also employs
the principle of restorative justice, which seeks to restore balance of a situation
interrupted by crime rather than simply imposing a penalty. This system places the
child’s best interests first. The primary goal of this system is also to focus on the
prevention of crimes and injustices against juveniles. In other words, juvenile
delinquency is also known as juvenile offending.

2.1 Causes of Juvenile Delinquency

There are numerous theoretical, external, internal, and psychological causes of juvenile
delinquency, some of which are listed below:

a. Involvement of family
It includes family feuds, neglect, abuse, and lack of parental supervision.
Moreover, children may ingest and portray the same outlook as their parents
or guardians who disregard the country’s laws and social norms. Thus, children
who have the weakest family attachments have seemed to be the same juveniles
who participate in inappropriate activities, possibly due to poor family
grooming.

b. Substance abuse
Juvenile delinquency is caused by children engaging in activities such as
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drinking alcohol, smoking, and using high-level drugs. Drug or alcohol abusers
are more likely to engage in detrimental and illegal activities which further
impairs a child’s mental and emotional health.

c. Rational choice
A child commits a delinquent act because his mind tells him to do so, according
to a psychologist’s study of delinquent children. He also does it because he
wants to, according to his own will. Offenders find immense satisfaction in
such acts and thus see nothing wrong in committing crimes.

d. Social issues
As the joint family system where children were raised with values and discipline
is being phased out in favour of the nuclear family system where both parents
work, the child is neglected and thus involved in wrongdoing.

e. Influence of bad social gatherings and friendships
One of the main causes of juvenile delinquency is bad influence and company.
This bad company also drives them to crime. Aside from that, labelling a
child who has committed a crime as a criminal further damages their mental
health and encourages them to engage in criminal activity.

f. External factors
When a child is born into a family, it is the first institution he or she encounters.
Thus, a lack of parental love and affection can encourage a child’s criminal
behaviour. Poor treatment from stepmothers or stepfathers, poverty, and
negative media influence can cause a child to commit a crime. This is most
common with children who have no one to look after them after school and
who have little or no discipline from their parents. Further neighbourhood
is the part of society that can influence an individual’s actions. It shows a
person’s delinquency management skills. If one is surrounded by drunks,
quarrelling couples, and gamblers, then one is bound to become a criminal.

Juvenile delinquency has a significant behavioural component because children’s
behavioural patterns change over time. Also known as the individuality of a minor
with limited intellect who has not been adequately educated, delinquent behaviour
is more likely to occur. Additionally, impulsive behaviour, unmanageable aggression,
and an incapability to delay gratification may be prevalent in a juvenile delinquent.
In addition to mental and physical health, there are additional factors that contribute
to a person’s mental state. Because of his social behaviour, a person’s mental health
is extremely important. As a result, these elements may encourage a child to engage
in risky, illegal, or destructive behaviour. These issues were not dealt in India for a
very long time and then considered much only after the coming in place of the
Juvenile Justice Act 2015.

3. ROLE OF JUVENILE JUSTICE ACT 2015 IN THE PATH OF REFORMATION
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India, like other countries, has made legal provisions that specifically address the
rights and protection of juvenile offenders in order to address the problem of juvenile
delinquency. The Indian Juvenile Justice System is built on three major assumptions:

• In the case of juvenile offenders, they should not be tried in court, but rather
should be corrected in all the best ways possible;

• they should not be penalised by the courts, but they should be given a chance
to reform;

• the trial for juvenile offenders should be based on non-penal treatment through
the communities based on social control agencies, such as Observation homes
and Special Homes.

In 2015, the Juvenile Justice Act of 2015 supplanted the Juvenile Justice Act of 2000
because there was a need for a more comprehensive and efficient justice system
that used both deterrent and reformative methods. Children should be treated
differently from adults. There were arguments in Parliament that they should be
given more time to change, reform, or improve. Only when there is a special system
of justice can that happen. New law: In this case, the Juvenile Justice (care and
protection of children) Act of 2015 focused on a Juvenile friendly approach to
adjudicating and deciding things.
Some important changes bought by the Act includes:

• The definition of a child is given in Section 2 (12) of the Juvenile Justice
(Care and Protection of Children) Act, 2015, which states that a child is a
person who has not reached the age of 18, i.e. he or she is under 18. The
term “Child” is classified in the Act as “Child in Need of Care and Protection”
and “Child in Conflict with the Law” in Section 2 (13) of the Juvenile Justice
(Care and Protection of Children) Act, 2015.

• There was a sharp difference made between the aspects of offences, implying
that the offences were classified as heinous, serious, or petty. If a juvenile
between the ages of 16 and 18 commits any kind of crime, they can be
charged as an adult after a thorough examination of their mental capacity.

• Juvenile courts were established, which meant that special courts were to be
formed that would only try juvenile offences, such as NDPS courts, POCSO
courts, and so on.

• With the passage of the 2015 Act, the scope of the definition of “Child in
Need of Care and Protection” was expanded to include the following points,
among many others, from Section 2 (14) of the Juvenile Justice (Care and
Protection of Children) Act, 2015:
? Those whose custodians or parents are/were unable or unwilling to care

for the child.
? Those who are/were discovered performing work in violation of labour

laws.
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? Those who are on the verge of marrying before reaching the specified
legal age.

? The definition of adoption is also defined in the Act, which recognises
the rights of adopted children.

4. DIFFERENT INSTITUTIONS AND THEIR GROWTH

India has a total of 815 juvenile homes. They are full to capacity because there are
1.7 million juveniles who have been charged and require counselling. According to
the National Crime Record Bureau, the rate of violence by juveniles is on the rise.
The number of juvenile crimes committed in 2001 was 16509, which increased to
25125 in 2011, representing a 65.7 percent increase in a decade. According to state-
by-state juvenile crime statistics from 2011, Madhya Pradesh has the largest rate of
juvenile crimes with 4997, followed by Maharashtra with 4775.
Over the time, Juvenile Institutions have increased throughout the country. Even as
the juvenile court has different procedures, so does the juvenile justice system’s
correctional side. Because the goal of the juvenile justice system is rehabilitation,
the treatment of youth differs from that of adults. Detention centres, group homes,
boot or wilderness camps, residential treatment centres, long-term secure facilities,
and other institutions, for example, are places which not just operate in the corrective
sector but also offer various solutions. Various pointers in this regard needs attention
and knowledge. They are as follows:
? Role of Police in Juvenile Justice
The role of the police as an institution is divided into three categories. The Inspector
General of Police is the Nodal Officer at the state level, followed by the SJPU (Special
Juvenile Police Unit) steered by the SP at the district/city level, and Juvenile or
Child Welfare Officers at the police station level (JCWO). When the police arrest
and prosecute the juvenile, the case may be dismissed if it is a minor offence;
juveniles may be nabbed in non-serious offences in the child’s best interests; and
juveniles may be apprehended in serious offences. The juvenile should not be
handcuffed or taken to jail after being apprehended; instead, the juvenile should be
handed over to the nearest JCWO. To obtain a Social Investigation Report, afterward
information should be given to the parents and probation officer. The parents must
be informed in detail about the date, time, and location of the hearing, as well as
the need for a surety and bail bond. They must also be given a copy of the police
report and asked to produce proof of juvenility. Before the juvenile is handed over
to the JCWO, the police are responsible for providing food, safety, and other necessities,
as well as ensuring that the juvenile is brought before the Board within 24 hours.
? Children’s Home
Every district (or group of districts) has been established by the State government
or in collaboration with voluntary organisations for the reception, care, therapeutic
interventions, education, training, development, and rehabilitative services of the
child in need of care and protection. 6 They are both registered and certified as
child care institutions. Children of both sexes under the age of ten can be kept in a
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single home, but amenities may differ depending on age, for example, facilities for
infants vary from those for children over the age of five. Separate institutions for
boys and girls must be established for children over the age of ten. The main goal
of the children’s home is to promote an embedded approach to child care by engaging
the people and non-governmental organisations.
? Shelter Homes
The state government aids voluntary organisations in establishing and administering
homes where children are brought and cared for in an urgent situation by any
police officer, SJPU, any public servant, child line, voluntary organisation, social
worker, member of the public, or the child himself. Shelter Homes include short-
term homes (for a maximum of one year), transitional homes (for emergency attention
for a maximum of four months), and drop-in centres open 24 hours a day, seven
days a week (for day care or night shelter) It is proposed that separate housing
homes for girls and boys be established with the bare minimum in terms of lodging
and accommodation facilities.
? Adoption
When a kid is in the care of a children’s home, the adoption committee must find a
family able and willing to take full responsibility for the child. Provided that the JJ
Act and the Adoption Act have been met). Adoption’s primary goal is to get a child
without biological parents with a stable, long-term family unit.
? Foster Care
Children from children’s homes may be positioned or entrusted with the care and
protection of other family members for a brief or momentary period of time. During
this time, the child’s own parents may visit him, and the child may also come back
to his own family. Foster care is only available for children who are unable to be
adopted. Foster parents must be mentally secure, financially secure, medically fit,
and capable of caring for the child. There will be no discrimination based on caste,
religion, ethnicity, or other factors, but decisions will be made in the best interests
of the child.
? Sponsorship
It is additional support given to childcare centres, special residences, or families in
order to meet their medical, academic, nutrient, and other needs. Individual, group,
or community sponsorship is feasible.
? Care Hostels
State-run facility for juveniles over the age of 18 and those who end up leaving the
children’s home and special home. The maximum stay period is three years, or
until the age of 21. The system promotes providing vocational training so that
individuals can gain employment and gradually become self-sufficient. During the
training period, a stipend will be provided, and loans can be arranged for the
establishment of entrepreneurial activities. These institutions must provide the
following amenities for children:
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i. Including lodging and bedding and clothing (4-6 sets per year).
ii. Sanitary conditions and hygiene - Drinking and cleaning water source.

iii. Suitable drainage system, adequate toilets and bathrooms.
iv. Diet - four meals daily (special diet for sick, special meals on holidays and

festivals).
v. Medical - monthly physical examination.

vi. Programmes preventing drug abuse, etc.
? Probation Officers
Probation officers are essential members of the Juvenile Justice System. They must
be a companion, philosopher, and mentor to the youth. Once decided to hand over
by the SJPU, the juveniles are placed under the supervision of probation officers.
The State government appoints the PO. Volunteer organisations appoint honorary
POs. As previously stated, the juvenile’s future is in the hands of probation officers.
After apprehending the juvenile, the PO must collect information about the juvenile’s
antecedents and family history, school and work records, neighbourhood information,
prepare the investigation report, photograph the juvenile, oversee the juvenile in
case of bail/at the time of the conclusion order/post release, and assist the institution.
When a juvenile is assigned to a PO, he becomes the case worker and is responsible
for the juvenile’s care and follow-up. They should also help the juvenile make
communication with his or her family, assist family members, visit the juvenile’s
place of residence, school, or occupation, aid in reintegration into society (by
establishing links with voluntary organisations), and follow up on the juvenile also
after release.
On receiving a juvenile, a thorough search is conducted, he is given a bath and a
haircut (if necessary), and his possessions are disinfected and stored in a secure
location. Juveniles are provided with necessities such as clothing, bedding, and
soaps. In the event that the adolescent suffers from every contagious or infectious
diseases, he or she is examined medically and, if necessary, treated. Later, the
adolescent is placed in the designated place of residence, and his daily educational
and other routine tasks are taken care of. The juveniles have access to communication
facilities (to speak with their parents/relatives), visitation by their parents/guardians,
and a leave facility where they are escorted by either their parents or the PO. If the
minor escapes while on leave, the incident must be noted to the local police station.
Non-governmental organisations (NGOs) play an active and important role in the
child protection sector because they must provide an overview or a framework that
guarantees that every child, even when they access the network, is treated with
appropriate care and compassion. They are also working to ensure that the rights
of children are recognised and protected in future legislation. Social workers continue
to play an important role in treatment of juvenile offenders, despite the fact that
the welfare method has been brought into the legal system since the 1980s.
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Efforts should be made to foster inter-agency cooperation. Understanding child
psychology and socially constructed factors that influence delinquent behaviour and
mental health issues can have a significant impact on the attitudes of diverse
participants and thus facilitate social re - integration and rehabilitative services of
these juveniles.
Identifying the extent of mental health problems among youth in contact with JJS
and developing alternative approaches will require additional Indian research,
including attempting to address ethical challenges in investigating this vulnerable
section.
Communities, public-private partnerships, and sponsorship schemes can all aid in
the reintegration of ex-offenders back into society after their release, as can family
members of these young people (if any are still living).

5. CONCLUSION AND SUGGESTIONS

Juvenile delinquency and the associated problems with it have been faced by all
communities, all over the world; however, the problems are ten times more difficult
to deal with in developing countries. The development process has brought with it
a socio-cultural upheaval that has had an impact on the long-established local traditions
in the peaceful rural environment. Changes in environmental conditions have a
negative impact on juveniles. The conventional cultural control system, which served
as a preventive check against any antisocial activity, is, at the same time, gradually
eroding. As a result, the issue of juvenile deviant behaviour and antisocial tendencies
is resurfacing, and this is a situation that must be addressed immediately. It is
necessary to develop rules that are specific to each type of criminal activity. When
it comes to thefts, drug trafficking, or any other low-level crime, the guilty should
be tried to push into a Rehabilitation Centre to be groomed, whereas serious assaults
such as brutal rape require a different approach. An exception could also be made
specifically for this crime, in which case they would be punished in the same manner
as adults, due to the fact that this crime represents the pinnacle of criminality and
cannot be overlooked.
Adoption, foster care, sponsorship, and sending the youngster to an after-care
organisation are all methods of rehabilitating and reintegrating the child into society
that were discussed earlier in the paper. The goal is to help the children regain
their sense of self-worth and dignity so that they can return to a more normal
family dynamic. There are legitimate claims and entitlements that each child in the
country is entitled to in order to achieve a sense of harmony and changes are made
of their personality. To develop into a large fruit-bearing tree, a plant requires
protection, nourishment, and a suitable environment, just as a child requires the
same in order to become a useful and fully accountable citizen. Children’s health,
education, and well-being are the most pressing issues of our time.
A nation’s greatest asset is its children, who are also its greatest gift to the world.
The country’s future depends on its ability to tap into the talents and potential of
its young people. Children’s innocence, gullibility, and reliance on others are defining
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characteristics of their character. With particular reference to Article 39 (e), which
states that the State is the defender of the health and strength of children, the
Indian Constitution expresses concern for children in Articles 15, 24, 39(e), 39(f), 47,
and 51A. In order for them to develop into responsible and productive members of
society, they must be given the resources and environment they need to do so.
When a child grows up in a loving and supportive family environment, he or she is
more likely to develop to his or her full potential. It is imperative that human
rights abuses such as those against children’s rights, which are among the most
pernicious, be addressed alongside the aforementioned trends in globalisation and
liberalisation. Taking care of and grooming one’s children is an important civic
duty.
The state’s responsibility to care for children in both categories, i.e. the CICWL and
the CINOCAP, necessitates the development of a strategic plan to prevent the
occurrence of delinquency by overcoming the factors that contribute to it as soon as
possible. It is necessary for the state to be in a position to deal with such situations;
as a result, make plans to provide these children with the bare necessities as needed.
Proactive approach must be planned in order to bring the percentage of Delinquency
down to an acceptable level. It is necessary to recruit an adequate number of well-
trained employees in order to meet the growing demand and to reduce the problem
of delinquents.
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The Path of Juvenile Justice System Development in India:
A Hypercritical Study of the Legislations
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ABSTRACT

Juvenile Justice is a component of criminal law that reduces criminal liability based on the
assumption that a juvenile lacks the capacity to act maliciously. The conception of juvenile
justice arose from the notion that the challenges of juvenile delinquency and kids in unusual
settings could not be resolved through standard criminal justice methods. India’s juvenile
justice system is at a critical crossroads in its history. With all of these big adjustments,
there is growing worry that the system has gone from its objective of rehabilitation and
reformation. This essay examines the issues that the Juvenile Justice System is facing, which
are eroding its legitimacy, and proposes plausible alternatives. The author contends that,
while India’s current juvenile justice system can be traced back to colonial rule with many
improvisations, it lacks vitality and does not address the reality of exacerbated criminal
tendencies among the young. The author makes a few recommendations that will help bring
about change and fulfil the expanding needs of today’s world. The rate of crime in our
society is soaring at a breakneck pace. While the necessary law is in place, it is at the
implementation phase that the majority of things fail. There is a loud voice within society
advocating for strict rules, and the time has come to address them in order to ensure greater
justice and a more effective juvenile justice system.
Keywords: Juvenile Justice System, Criminal law, Crime, Reformation, Rehabilitation, Reforms.

1. INTRODUCTION

In the last few decades, there has been an incredible rise in the number of crimes
committed by youngsters under the age of 16. The child’s rearing environment,
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economic situations, lack of education, and parental care are all cited as explanations
for the development of such behaviour in children. Even more astounding is the
fact that children are being used as tools in the commission of a crime, and this age
range includes mainly youngsters aged 6-12 years, since the minds of innocent
children may be controlled more easily at this age.
The protection of juveniles and an apt treatment for betterment always was the
main motive beyond the drafting of the legislations for the Juveniles in India. Though
it always carried a greater weightage in the minds of the Constitution framers,
clear demarcations of juvenile offenders and general offenders did not find a place
in the comprehensive Articles. Juvenile Justice was first recognized under the colonial
rule which was adopted in the British era and was then later converted to various
modern-day legislations.1

In India, the need for Juvenile Justice System is felt far more in Delhi as compared
to other major cities. In Delhi, there has been a constant increase in this type of
crime, with the National Crime Records Bureau recording 1,981 crimes in 2015 and
2,368 cases in 2016. According to the data, juveniles were responsible for 46 killings
in 2017, the largest number of homicides across all metropolises, as well as the
highest number of robberies and fraud across all metropolises.
Delhi Police has implemented programmes such as Yuva, enrolling juvenile delinquents
and vulnerable minors in vocational programmes to prepare them for full time
work. The state government has plans to divert young people away from crime as
well. However, according to reports, these strategies have not been successful.It is
possible that the failure of the Delhi government’s and Delhi Police’s welfare scheme
for children of a vulnerable age is a result of the city’s ranking first in the number
of crimes committed by juveniles in 2017. With 2,677 reported cases, Delhi accounted
for 35% of all such crimes in metropolitan areas in the United States.

1.1 Historical Evolution of Juvenile Justice

In India, someone under the age of 18 who has committed a crime is considered a
juvenile. There is a distinction to be made between minors and minors. A minor is
someone who has not reached the age of full legal responsibility, while a juvenile is
someone who has committed an offence or who requires care and protection.2 The
Juvenile Justice Acts of 20003 and 20154 have been both made as a result of the
Convention and is a major trial to follow the convention. However, this trial is not
a result of a day. It is a result of a long-drawn process which can be understood in
two major phases.

1 SK Bhattacharya, Juvenile Justice: An Indian Scenario (Regency Publications New Delhi2000).
2 Vedkumari, The Juvenile Justice System in India (2ndedn, Oxford University Press 2010).
3 Franklin E Zimring, Langer Maximo and David S Tanenhaus, Juvenile Justice in Global

Perspective (NYU Press 2017).
4 Susan Guarino Ghezzi, Balancing Juvenile Justice 116(Routledge2005).
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1.1.1 Pre-Independence
Differentiated treatment of children dates all the way back to the Code of Hammurabi
in 1790 BC, when the family was entrusted with the obligation of their monitoring
and upkeep. Lord Cornwallis founded the first centre for these children, nicknamed
“Ragged School,” during the colonial administration in 1843. After 1850, the
Apprentices Act was created, which was the first law to demand occupational training
for youths between the ages of 10 and 18 who were convicted in court. Another key
piece of legislation was the 1876 and 1897 Reformatory School Act. The Act permitted
the court to imprison delinquents in reformatory schools for a period of two to
seven years, but not after they reached the age of eighteen. Additionally, the Criminal
Procedure Act of 1898 provided for specific handling of minor criminals. Probation
was available to criminals up to the age of twenty-one for good behaviour. The
Indian Jail Committee then drafted the Indian Children Act (1919-1920). Individual
provincial governments gained the authority to adopt separate juvenile legislation
in their own territories under this Act. In 1920, 1922, and 1924, the provinces of
Madras, Bengal, and Bombay each approved their own Children Acts. These statutes
included provisions for the establishment of a dedicated juvenile justice system.
1.1.2 Post-Independence
Following India’s independence, the Constitution included provisions for the protection
and development of children under the fundamental rights and directive principles
of state policy. The Indian government enacted the Children Act 1960. This act
made it illegal to imprison children in any scenario and provided for their care,
welfare, education, maintenance, protection, and rehabilitation. This act applies solely
to Union Territories. This Act established three tire-related institutions. A residence
for observation during court procedures, a children’s home for neglected children,
and a special school for delinquent youngsters. The Juvenile Justice Act of 1986 was
enacted to ensure consistency with the Children Act and to establish a norm for
juvenile protection consistent with the 1959 United Nations declaration of the child.
Following these declarations, the Indian government finally decided to enact the
Juvenile Justice Act 2000.5

1.2 Juvenile Justice System

Juvenile justice is a legal system that is designed to safeguard and promote the
human rights of all children and adolescents. It is a branch of law that deals with
minors/ under-aged individuals who have been charged with crimes or who have
been neglected or abandoned by their parents/guardians. It is more focused with
rehabilitation than with adult criminal justice. International standards highlight the
significance of both prevention and rehabilitation in the context of minors accused
of crimes, referred to as juveniles in confrontation with the law. International standards
affirm ‘the right of any child who is claimed to have committed, is charged with, or
is recognised as having committed a criminal offence to be treated in a way consistent

5 C Roberson, Juvenile Justice: Theory and Practice (CRC press 2016).
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with the promotion of the child’s sense of dignity and worth’. In India, juvenile
justice policy is largely guided by the constitutional mandate contained in Article
15,6 which guarantees special attention to children through the enactment of required
and unique laws and policies to protect their rights. Additionally, the policy is
based on fundamental safeguards such as the right to equality, the right to life and
personal liberty, and the right against exploitation (enshrined in Articles 14, 15, 16,
21, 23 and 24). The Indian Constitution places a premium on the state’s obligation
to protect children from exploitation and to promote their wellbeing. International
Standards and case law also have an impact on the policy.7

2. INDIAN LEGISLATIONS WITH SPECIAL REFERENCE TO JUVENILE JUSTICE
ACT 2000

Juveniles have recently been proven to be involved in the most terrible crimes,
such as murder and gang rape. Not all criminals come out of the woodwork at a
young age. Although the causes of criminal behaviour in children are complicated,
delinquency can be predicted quite early in some children’s lives. Antisocial behaviour
in the form of adolescent delinquency, on the other hand, is linked to adult criminality.
Early problem conduct, on the other hand, should not be overlooked for two reasons:
it predicts later, more significant difficulties, and if addressed, even modest
interventions may be beneficial in reducing future delinquency. Children are seen
as God’s gifts, and it is our responsibility as parents, guardians, and society to
ensure that children are given the opportunity to grow up in a healthy socio-cultural
environment in order to become responsible citizens. It is the responsibility of the
state to ensure that all children have equal opportunity for development throughout
their lives. Responsible individuals with the ability to express and resolve problems
while working together for civic betterment are critical to our world’s future. As a
result, children are expected to be obedient, courteous, and of high quality.8 However,
for a variety of reasons, a small minority of children do not adhere to established
social and legal guidelines. Juvenile delinquency, often known as juvenile crime, is
a term used to describe how frequently such children engage in criminal behaviour.

2.1 Juvenile Justice Act 2000

On December 30, 2000, the President of India signed the Juvenile Justice Act 2000.9

The Act mandates the care, protection, treatment, development, and restoration of
neglected and delinquent children, as well as the necessary machinery and
infrastructure. The Juvenile Justice Act of 1986 has been repealed.

6 PM Bakshi, The Constitution of India 35 (13th edn, Universal Law Publication2015).
7 Suhail Sharma, Juvenile Justice System, Reforms and Policing System in India: Origin,

Dialetics, Comparisons, and Way Forward (Cambridge University Press 2022).
8 Venudhar Routiya, A critical study of children under Juvenile Justice system in India, 11(04)

IOSR Journal of Electronics and Communication Engineering (2016).
9 DP Farrington, Childhood Risk Factors and Risk Focussed Prevention, 4 The Oxford Handbook

Criminology 602-640 (2007).
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The Act renamed delinquent and neglected children as “children in conflict with
the law” and “children in need of care and protection.” This Act establishes the
Juvenile Justice Board to provide juvenile justice.
The Act also establishes a Child Welfare Committee to deal with child-related issues.
This Act addresses children’s basic needs and protects their human rights. Infants
in need of immediate assistance may be placed in observing homes or shelters for
the duration of the investigation. The Act prohibits the imposition of death, life
imprisonment, and prison without fine or security. Important aspects of the Act
include removing disqualification and publishing the juvenile’s name, address, etc.
in any newspaper or magazine. Section 23 of the Act punishes a person in actual
charge or control of a juvenile for cruelty to a youngster. Section 26 punishes obtaining
a juvenile or minor for dangerous job, keeping him in bondage, and withholding or
misusing his profits. These are all cognizable offences.

2.2 Juvenile Justice and the Indian Constitution

Constitution is the supreme legislation of the land, outlining the citizens’ rights
and responsibilities. The Constitution also contains provisions governing the operation
of the government apparatus. Additionally, Part IV of the Indian Constitution contains
Directive Principles of State Policy DPSP, which are intended to ensure the society’s
smooth functioning. And the constitution has the following provisions about the
rights and welfare of children:

• Article 21A - All children aged 6 to 14 years have the right to a free and
obligatory education.

• Article 24 of the Indian Constitution guarantees that children under the age
of 14 years be protected from dangerous employment.

• Article 47 of the Indian Constitution guarantees the right to a decent standard
of living and adequate nutrition.

• Article 39 of the Indian Constitution guarantees the right to be free from
human trafficking and forced labour.

Thus, when lawmakers drafted the Juvenile Act of 2015, they took into account all
of the articles of the constitution pertaining to the welfare and protection of children’s
rights. And for the same reason, Chapter IV of the Juvenile Justice Act contains
various laws aimed at improving and protecting children’s welfare, as well as reforming
and rehabilitating juveniles in all possible circumstances.10

2.3 Juvenile Justice with regard to Indian Penal Code and Criminal Procedure
Code

The Indian Penal Code was enacted on 1st May 1861 and was widely regarded as
the first codification of law in colonial India. The IPC covered both adult and juvenile

10 Dr Bikram Kumar Das,Juvenile Justice System in India, 5(5) Indian Journal of Research 1
(2016).
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offences. According to Section 82 of the IPC, “nothing committed by a kid under
the age of seven constitutes an offence.”11 And section 83 of the IPC states – ‘Nothing
committed by a kid over the age of seven but under the age of twelve constitutes
an offence if the child lacks the necessary maturity of understanding to judge the
nature and effect of this act on that specific occasion’.
Additionally, Sections 315 and 316 of the IPC discuss the offences of foeticide and
infanticide. If a person commits an act that constitutes culpable murder and resulting
in the untimely death of an unborn child, the offender will face charges of Culpable
Homicide.
Numerous provisions of the IPC deal with kidnapping and abduction. Section 361
provides that if a male minor under the age of 16 or a female minor under the age
of 18 is taken from their rightful guardians without their agreement, the crime is
referred to as abduction.
Section 27 of the Criminal Procedure Code12 deals with the clause of – Jurisdiction
in Particular instance of Juveniles; it states that – Any offence not punishable by
death or life imprisonment committed by a person under the age of 16 years may
be tried by a court specifically empowered by the children act to decide on such
matters. Alternatively, it can be addressed by any other law now in place that
provides for the treatment, training, and rehabilitation of juvenile offenders.
Section 437 of the Criminal Procedure Code provides that a kid who is in violation
of the law may seek Anticipatory Bail. Justice NarayanaPisharadi of the Kerala
High Court held that a kid involved in a conflict of laws has full rights to seek for
anticipatory bail and that no section of the Juvenile Justice Act precludes this. A
youngster who is in violation of the law may seek anticipatory bail in the High
Court or the Court of Sessions.

3. ADOPTION OF THE JUVENILE JUSTICE ACT 2015

The Juvenile Justice Act of 2015 repealed the Juvenile Justice Act of 2000, recognising
the need for a better comprehensive and efficient juvenile justice system that
emphasised both deterrence and reformative techniques. The approach to juveniles
should be distinct from that to adults; there were arguments made in Parliament
those juveniles should be allowed more room for transformation, reform, or progress,
which can only be accomplished through the establishment of a separate legal system.
Thus, the new laws, the Juvenile Justice (Care and Protection of Children) Act,
2015, placed a premium on a juvenile-friendly adjudication and resolution of cases.13,14

11 Dr Ratnaprava Barik and Dr Jayanta Kumar Dash, Juvenile Justice in India: A Historical
Outline,10(9) International Journal of Current Research 73445-73449 (2018).

12 M Ramachandran and M Kannappan, A Study on Juvenile Justice System in India before and
after Nirbhaya Case, 119(17) International Journal of Pure and Applied Mathematics 1265-
1275 (2018).

13 SeshaKethineni, The Juvenile Justice System in India: From Welfare to Rights, 1(2) Asian Journal
of criminology209-11 (2007).

14 MrAtul S Jaybhaye, Critical Analysis of Juvenile Justice System in India, Bharti Law Review
(2017).
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3.1 Key points of the Act

The Juvenile (Care and Protection) Act 2015 defines a kid as a person under the age
of eighteen. The Act divides “child” into two categories:

• “Child in legal trouble”
• “Kid in need of care”

Children under the age of 18 who have committed a crime are classified as “children
in dispute with the law”.15 A child in need of safety and treatment is specified in
Section 14 of the Act. After the amendment, a person aged 16-18 can be tried as
adults depending on the characteristics of the offence. This amendment establishes
a distinction between a kid and a juvenile, declaring that anyone accused of a
crime and aged 16-18 is a juvenile, and so can be prosecuted as an adult in court. If
the heinous criminal element is missing, the case goes to the juvenile justice board.
For the courts to comprehend the need for this change, victims must be recognised
for the brutalities they have endured. The case of Mukesh and Anr vs. State of NCT of
Delhi & Ors, often known as the Nirbhaya rape case, cleared the path for this
amendment. In this case, it was argued that the accused’s age should not obscure
the character of his brutality towards the victim. He was found guilty of torturing
the victim with an iron rod, spewing abuse and causing internal ruptures. Due to
the laws’ ignorance towards such horrible crimes committed by so-called “children”,
Advocate Shweta Kapoor filed a PIL in the Delhi High Court, asking revisions to
the Juvenile Justice (Care and Protection) Act, 2000. “Minds of kids over 16 who
commit significant crimes are well formed and do not require society’s care and
protection. Rather, society requires care and protection,” claimed the PIL.16

The PIL contended that if a 16-year-old is convicted of a crime, they should be kept
in juvenile justice institutions, but once they turn 18, they should be handled like
regular criminals. It was emphasised that a blanket minimum age allows young
individuals who are perfectly capable of distinguishing between good and wrong
to get away with major crimes.
Another point worth discussing is the phrase ‘heinous. A person aged 16-18 must
be convicted of a terrible crime to be tried as an adult. Section 2(33) of the 2015 Act
defines ‘heinous crimes’ as “crimes for which the minimum sentence under the IPC
or any other law in force is seven years or more imprisonment.” In some situations,
permitting a 16-18-year-old to be tried as an adult is a victory for the Indian judicial
system, but the definition of atrocious seems wrong. The definition is based solely
on the length of punishment, not the sort of offence or characteristics committed.
The rising rates of youth crime in India are a serious worry that must be addressed.17

Although the government has enacted different laws and regulations to reduce juvenile

15 Gautam, Madhavi, Indian Juvenile Justice System: Child Conflict with the Law, International
Journal ofLaw Management and Humanities (2020).

16 PupulDutta Prasad, Reimagining Counselling in the Juvenile Justice System, 55(9) Economic
and Political Weekly (2020).

17 The Constitution of India
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crime, the current laws on juveniles do not have a practical impact on juveniles,
and hence the results are ineffective and the legislative objective is not being fulfilled.

4. CRITICAL ANALYSIS OF THE PRESENT SYSTEM

All crimes committed by children under the age of 16 are dealt with exclusively by
the Juvenile Justice Board. And all petty or serious acts committed by minors between
the ages of 16 and 18 that are classified as such under the Juvenile Justice Act 2015.
In situations involving 16–18-year-old minors suspected of committing an offence,
the Board is obligated to perform a preliminary evaluation with the assistance of
professional exports in order to analyse the child’s mental state and assess the
circumstances surrounding the offence. Following the evaluation, the JJB may decide
to treat the kid “as a child,” or transfer the child to a children’s court formed under
the Protection of Children’s Rights Act 2005, a special court formed under the Protection
of Children Against Sexual Offenses Act 2012, or a session court.
When such a child is received, the children’s court must make a new determination
as to whether the child must be treated as an adult or as a child in the children’s
court. If it is decided to treat the child as a child, a court order must be issued in
that regard. If the child is to be tried as an adult, the children’s court should make
appropriate orders based on the child’s requirements.18 The issue with this statute
is that it makes no indication of whether the youngster must serve any time in
prison as a result of the offence. If the child turns of 21 before the time of confinement
expires, the children’s court can determine whether the child has changed and is
ready to be freed. If the child is deemed to be reformed, he or she must be released
under the supervision of a monitoring authority for the remainder of the stay. If
they do not reform, they will be sent to jail for the remainder of the original sentence.
The inherent flaw of treating some children differently leads to calls for lowering
the age at which a juvenile can be tried as an adult and expanding the list of
offences for which they should be tried, thereby increasing the number of children
who are excluded from the Juvenile Justice Act’s protective umbrella.
The Act with all its shortfalls is considered as a greater legislation till date in favour
of the juveniles.19,20 The courts have complemented the provisions of the Act and
the functioning of the provisions is hence, subject to other parameters like the role
of police, justice system machinery and effectiveness of lower tribunals and courts.

5. CONCLUSION AND SUGGESTIONS

As a result of the preceding discussion, we may conclude that treasured ideas alone
will not benefit society. The value of practical practice must be emphasised. A
fundamental flaw in this Act is the lack of cooperation and oversight among the
various authorities. Many people involved in the administration of this Act, including

18 The Juvenile Justice (Care and Protection Of Children) Act, 2000
19 The Juvenile Justice (Care and Protection of Children) Act, 2015
20 Indian Penal Code, 1860
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police officers, lawyers, and judicial officers, are unfamiliar with the concept and
ideology of the juvenile justice system. To achieve the desired consequences, the
law must be implemented effectively. The society must be urged to provide sufficient
space and opportunities for children’s development and reform. The judiciary has
played an admirable role in ensuring that the juvenile justice system is properly
implemented by interpreting the provisions of numerous statutes to provide optimal
advantage and relief to juveniles. Juvenile crime trends can be reversed with serious
implementation of excellent legislation.20

Few Suggestions includes:
• The Juvenile Justice Act should be enforced vigorously. Acting without the

assistance of willing arms is inefficient and dangerous. As a result, the
government should make certain that the law is properly enforced by the
authorities.

• For all crimes in India, there should not be a uniform juvenile age. The
system can be constructed to categorise and split the Juvenile Justice system
into various age groups in the same way that it is done in the United States,
the United Kingdom, and France.

• Cases involving minors should not be transferred to adult courts. To strengthen
their efficacy in giving safe shelter to abandoned and neglected children,
every Juvenile Justice Board must interact with local child welfare services.

• Representatives of the Juvenile Justice Board must work with local child
welfare organisations to increase their ability to provide safe havens for
vulnerable children and young people.

• It is necessary to study the viability of constructing a non-judicial juvenile
justice system.

• Justice for adolescents who have breached the law would be achieved by
ensuring and increasing the quality of juvenile correctional services.

• The juvenile age should not be lowered since it will have far-reaching
consequences for India’s criminal justice system that will be detrimental to
the growth of justice and equity.

The deterrence part of juvenile criminal law must take a back seat to the reforming
aspect. Despite its faults, the 2015 Act straddles the line between the punitive and
protective, ensuring that the juvenile is effectively rehabilitated while simultaneously
being discouraged from violating the law. The need of the hour is strengthening
the other aspects for a better law and legislations for the juveniles in the country.

21 The Code of Criminal Procedure, 1973
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Entrusting Artificial Intelligence for Institutional Arbitrations:
The Way Forward
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ABSTRACT

Artificial intelligence (AI) is based on the idea that if all characteristics of learning and
intelligence are thoroughly tracked, they may be replicated by a computer program. That is,
“what holds true for [Human Intelligence] also holds true for AI.”1 For a variety of functions
in the legal sector, incorporating e-discovery review, practice management, contract review,
due diligence, legal support, and outcome prediction, AI is being employed more and more.2

First, straightforward AI tools for thorough and effective legal research (For instance, LexisNexis)
The second is the use of AI techniques to choose qualified specialists, counsels, and arbitrators.
(For instance, Arbitrator Intelligence) Third, by interpreting legal documents and arbitral
decisions, transcribing them, summarizing the evidence, and even producing compilation
materials, AI techniques are utilized to facilitate procedural automation. (Model Property
Contract Instruments) Fourth, the employment of AI tools (including “tools of predictive
justice”) in the adjudication process.3 The first three tiers of AI have well-defined scopes and
bounds. In fact, 80% of the Top 10 companies are claimed to have either implemented or
started testing artificial intelligence solutions.4

The use of AI in arbitration (and its legal ramifications) is discussed in this paper, as well as
the dread of this allegedly “disruptive technology” and the resistance of arbitration to it.
Keywords: Artificial Intelligence, International Arbitration, Machine, Institutional Arbitration.

INTRODUCTION

COVID-19 has had a considerable effect on international arbitration practice since
its inception. In order to continue to hold hearings and issue virtual awards, the
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usage of information technology tools has become essential. Ever since the pandemic
set in, businesses, workplaces, and all other entities have been maintained up and
running thanks to technology. This is also true in the sphere of arbitration. As a
result of worldwide lockdowns, the majority of international arbitral institutions
were forced to employ distant modes of dispute resolution, raising concerns about
the system’s risks and benefits.
The technology used in and for human services are growing more advanced as
time goes on. Al technology is one of these new technologies, notwithstanding the
ability to display your own good. Artificial intelligence, or “AI,” is the ability of
machines, digital computers, computer-controlled robots, and other technology to
do tasks that are typically performed by intelligent individuals.
A humanoid machine is any device that demonstrates human-like skills like problem-
solving and learning. This generally necessitates converting human intelligence features
into computer-friendly algorithms. Depending on the constraints that govern how
artificial intelligent behaviour emerges, a more or less flexible or efficient approach
might be used.5

Machine learning and natural language processing are examples of artificial intelligence
(AI) technology that is already influencing and popularizing the legal profession.
As a result of recent technology developments, AI is altering the way attorneys
think, do business, and interact with clients.6

An authority on Artificial Intelligence and the author with the most citations worldwide
on the future of legal services, Mr. Richard Susskind in his book titled “Online
Courts and the Future of Justice”, demonstrates how technology will change litigation
and suggests a fix for the access to justice issue worldwide. Online courts offer

1 Kevin D. Ashley, “New Tools for Legal Practice in the Age of Digital Transformation
Artificial Intelligence (AI) and Legal Analytics” (2017). (A comprehensive analysis of the
various ways in which artificial intelligence might be utilized in the legal profession) (hereafter
“Ashley”); Richard Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (2d Edn.
2017).

2 Roy Weinstein, “Arbitration Offers Efficiency and Economic Benefits Compared to Court Proceedings”
10 N.Y. Disp. Resol. Law. 2 (2017)

3 A study of the merits and cons of publishing commercial arbitration awards may be found
in the publication of International Verdicts and Decisions, which was written by the
International Commercial Disputes Committee of the New York City Bar Association, February
2014, available at https://www2.nycbar.org/pdf/report/uploads/20072645-
PublicationofInternationalArbitrationAwardsandDecisions.pdf (“NYCBA Publication of
Awards”).

4 Joanna Goodman, ”Interview: Meet the in-law” 1 The Resolver CIArb, 14 (2018)
5 Thomas Schultz & Gabrielle Kaufmann-Kohler, “The Challenges Facing Contemporary Justice

Regarding Online Dispute Resolution” KLI 27 (2004).
6 Zahra Ahmadi & Niloufar Sobhani, “Management of Arbitration Through the Application

of Artificial Intelligence Technology” 2 MAI 48 (2014).
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online judging, which involves human judges making decisions about cases without
using actual courtrooms. According to Susskind, they provide extrajudicial resolutions
like mediation alongside the public court system, not as a substitute for it. He
further states, “Court judgments may even be rendered by AI-based systems in the future”.7

LEGAL CONSIDERATIONS TO PONDER

Before the COVID-19 epidemic, lawyers, arbitrators, and organizations had already
created, adopted, and exploited innovative technologies in international arbitration.8

Unfortunately, despite the numerous advantages, technology has only been introduced
piecemeal for a variety of reasons. However, the arbitral community should not be
surprised that, as a result of COVID-19’s fast resuscitation, in recent months, the
international arbitration scenario has witnessed an upsurge in using of technology
at varying levels.9 In this case, it is crucial to have a legal framework for technology
use in international arbitration.10

Arbitration, which can include electronic papers and platforms available on the
internet, and therefore virtual hearings may also be permitted to guarantee that the
arbitral process is fair and that arbitral judgments are effectively recognized and
enforced.11

INTERDEPENDENCE OF TECHNOLOGY IN INTERNATIONAL ARBITRATIONS

The usage of artificial intelligence has advanced dramatically over the previous two
decades. Time has proven that no job, not even arbitrators’, is shielded from AI
takeover.12 In contrast to arbitrators, whose decisions can take months to process,
AI claims to render awards in a fraction of the time.13 Although technology has the
potential to improve and support international arbitration in a variety of ways, AI
is still a long way from totally replacing it.14 Thankfully, this appears to be the case

7 Richard Susskind, Online Courts and The Future of Justice (Oxford University Press 2019).
8 See Arbitrator Intelligence at www.ArbitratorIntelligence.org and in this issue see, Catherine

Rogers, “From intuition to data in arbitrator appointments: Arbitrator Intelligence” 11 N.Y.
DRL 1 (2018).

9 See Global Arbitration Review Arbitrator Research Tool at HTTP://
globalarbitrationreview.com/arbitrator-research-tool; and in this issue see David Samuels,
“The Unusual Suspects—Easier to Find with GAR’s ART”, 11 N.Y.DRL 1 (2018).

10 Gary B. Born, International Arbitration: Law and Practice 129 (The Hague: Kluwer Law
International, 2nd edn., 2016).

11 Marder, “A New Role for Online Judges: Cyberjuries” 38 UTLR 239 (2006).
12 Geneva Sekula, “The Moving Face of Technology at ICCA Sydney” Kluwer Arbitration

Blog Available at: http://arbitrationblog.kluwerarbitration.com/2018/04/18/icca-sydney-
moving-face-technology/ (Last visited on September 1, 2022).

13 ArbiLex. “Predictive Analytics for International Law”. Available at: https://www.arbilex.
co/welcome. (Visited on August 25, 2022).

14 Arbitrator Intelligence. “Using Modern Analytics to Study International Arbitrators” Available
at: https://arbitratorintelligence.com/ (Last Visited on August 10, 2022).
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since conflict resolution still appears to have a fundamentally human component to
it.15

Technology has the amazing capacity to change long-held beliefs and practices in
human behavior. The effectiveness of arbitration is increased by the use of technology;
costs are lowered, and allow arbitration to reach new market groups.16 Despite
attorneys’ reluctance to new technology, it is gradually infiltrating legal practice,
including international arbitration.17 More and more people are utilizing
videoconferencing, digital document preparation tools, electronic recordkeeping, and
sophisticated legal research databases.18

Parties now exchange pleadings via e-mail, and the majority of correspondences
from arbitrators are now sent via e-mail. The ICC’s NetCase initiative is an example
of how technology is used to store and show papers. It’s a virtual case room that
keeps case files safe and secure online for individuals who choose to utilize them.
Artificial intelligence, like practically every other aspect of the white-collar sector,
may have the greatest potential to disrupt international arbitration.19 By emulating
and enhancing human cognitive abilities, automating tedious but easy tasks, and
processing enormous amounts of data, AI has the capacity to help with case
management and the identification of inefficiencies in the arbitration process.20 Parties
in a disagreement may also benefit from AI by being able to choose an arbitrator by
comparing the track records of hundreds of applicants in similar situations.21 It
could propose arbitration clause design suggestions, making it easier for clients
and attorneys to avoid making mistakes and guarantee that their interests are protected
by spotting potential blind spots.22 The capacity of artificial intelligence to automate
administrative work is a key selling point for the technology making it easier for
arbitrators and attorneys to focus on their work and other responsibilities of the

15 Christine Sim, “Artificial intelligence replacing human arbitrators” 14 AAJ 1-13 (2018).
16 Ljiljana Biukovic, “International commercial arbitration in cyberspace: Recent developments”

22 NWJIL&B 319-345 (2002).
17 Judy Sobowale, “How the legal profession is changing as a result of artificial intelligence”

ABA LAW Review Available at: <http://www.abajournal.com/magazine/article/
how_artificial_intelligence_is_transforming_the_legal_profession> (Last Visited on May 15,
2022).

18 Gauthier Vannieuwenhuyse, “New Technologies and Arbitration: Mutual Benefits” 35 JOIA
119-129 1 (2018).

19 Maroof Rafique, “The Benefits of Artificial Intelligence for Arbitration” 88 A: TIJOAMADM
310-320 2 (2022).

20 Mokhinur Bàkhràmîvà, “Online dispute resolution system as a modern indirect resolution:
necessity and significance” 4 ÅMJOMS 443-452 (2022).

21 Maxi Scherer, “Legal Decision-Making and Artificial Intelligence: Is the Field Open? Study
of the International Arbitration Example” 13 QMSOLLS (2019).

22 Benjamin Alarie, Anthony Niblett & Albert Yoon, “How the profession of law will be
impacted by artificial intelligence” 68 UOTLJ 106-124 (2018).
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system that necessitate the highest level of human judgment: choosing outcomes
through evidence evaluation, argument formation, and deliberation.23

Case management might also be automated or greatly expedited with software,
allowing arbitrators to focus on what they do best: arbitrate.24 Increasingly new
businesses are aiming to wreak havoc on the legal system, and international arbitrators,
whereas some already provide services such as case management and forecasting.25

Due to an ever-increasing desire for speed and efficiency, it is being argued by
some experts that it is high time that we start relying on the use of AI in arbitration
to assist with the processing of massive amounts of paperwork.26 Online platforms
have displaced a considerable portion of legal study and review of documents from
libraries and client archives in the basement. International arbitration frequently
necessitates concurrent knowledge of international law and various state legal systems.
A vast number of hard copies and electronic documents are also submitted by the
parties to the tribunals. As a result, international arbitration is a field of law that
requires a lot of paperwork that necessitates long periods of legal research and
document analysis by counsel and arbitrators. Despite this, attorneys and arbitrators
continue to go through many pages, many of which include extraneous language,
in the pursuit of thorough investigation and evaluation.27 This may not be the case
for long, as AI-assisted legal research and document review will reduce the amount
of time required for such tasks to seconds instead of hours, days, months, and
years in the not-too-distant future (and, in some cases, milliseconds).28

MENTIONING THE APPLICATION OF CONTEMPORARY TECHNOLOGY TO
ARBITRATION RULES

There was a sizeable body of arbitration rules that had been written down and
published by the major international organizations in the world prior to the outbreak

23 Schwartzenbacher, “An Examination of Online Arbitration from Both a European and
American Perspective” 10 BLP 389- 391 387 (2018).

24 Hogan Lovells, “The use of new technology is having a considerable impact on arbitration,
and it is possible that one day artificial intelligence robots will take over functions that
were previously performed by humans.” Available at: https://www.hoganlovells.com/en/
publications/the-future-of-arbitration-ai-robots-may-take-on-human-roles (Last visited on:
May 27, 2022).

25 International Bar Association, “Times are a-changing: disruptive innovation and the legal
profession” 7-11 (2016).

26 Lucas Bento, “International Arbitration and Artificial Intelligence: Time to Tango”, Kluwer
Arbitration Blog Available at: http://arbitrationblog.kluwerarbitration.com/2018/02/23/
international-arbitration-artificial-intelligence-time-tango/ (Last Visited on May 20, 2022).

27 Sergio Puig & Anton Strezhnev, “Arbitration’s affiliation bias: a testable strategy” 5 SSRN
Electronic Journal, (2016).

28 Camelia Aknouche, “Beyond email, artificial intelligence, and international arbitration”
Available at: https://www.tamimi.com/law-update-articles/artificial-intelligence-and-
international-arbitration-going-beyond-e-mail/ (Last Visited on: May 29, 2022).
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of COVID-19 which specifically permitted arbitral procedures, and the use of
technology, owing to time and expense constraints.29 In conflicts involving the Middle
East, the International Chamber of Commerce’s 2017 Arbitration Rules (‘ICC’)
empowers arbitral tribunals to make a decision if the parties do not come to an
agreement. On “utilizing technology that allows for online contact between the Secretariat
of the Court, the parties, the arbitral tribunal, and any procedural or other hearings in which
personal attendance is not required, by telephone or video conference.”30

Furthermore, the 2010 United Nations Commission on International Trade Law
Arbitration Rules’, Article 28(4) (‘UNCITRAL’), are often utilized in ad hoc arbitrations
for the management of proceedings, arbitral tribunals have the authority to compel
fact and expert witnesses to testify in ad hoc arbitrations “be scrutinized via
telecommunications methods without their attendance in person at the hearing (such as
videoconference).”
Similarly, many Middle Eastern arbitration centers have already included the potential
of technology-assisted arbitral processes in their arbitration rules. For instance –
Article 19.2 of the Rules for International Arbitration Conducted by the Dubai
International Financial Centre and the London Court of International Arbitration
(2016) (‘DIFC-LCIA’):

“[…] A hearing can take place in person, through video conference, or over
the phone (or a combination of all three). […]”

Article 16.3 of the 2017 Arbitration Rules of the American Arbitration Association
of the Bahrain Chamber for Dispute Resolution (‘BCDR-AAA’):

“[…] The arbitral tribunal and the parties may take into account how
technology, particularly electronic communications, can be used to improve
the effectiveness and economy of the proceedings while formulating the case’s
processes.”

Several arbitration institutes during the COVID-19 outbreak, a number of organizations,
such as the ICC, SCCA, and Cairo Centre for International Commercial Arbitration
(‘CRCICA’), released advice and recommendations to help arbitral tribunals and
parties in mitigating the COVID-19 repercussions by reminding them of the most
up-to-date tools and methods as well as providing guidance on available technologies
for resolving disputes.31

29 Supra Note 26.
30 See Appendix IV – Case Management Techniques
31 Another sensible suggestion is for the arbitral institutions to participate in an AI project by

contributing their knowledge of the cases and the judges. This will also run into the same
issues with confidentiality.
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ARBITRATION LAWS

A framework for arbitration-based dispute resolution is established by a number of
recent procedural arbitration statutes. Where the arbitration’s seat or place of
jurisdiction is, additional measures and references that encourage and facilitate the
use of contemporary technologies are also to be included.32

The Arbitral Tribunal is expressly authorized to use technology in arbitral proceedings
in the provisions that follow. Arbitration regulations in the United Arab Emirates
(the ‘UAE’) and Jordan, for example:
Article 28(2)(b) of the United Arab Emirates Federal Law No. 6 of 2018 on Arbitration
(the UAE Arbitration Law), which took effect in June 2018, states:

“Unless the Parties agree otherwise, the Arbitral Tribunal may: [...] hold
arbitration hearings with the Parties and adjudicate using contemporary
communication and electronic technology. […]”

The Jordanian government has passed Law No. 16 of 2018, which amends the
Arbitration Law., Articles 17(b) and 21, which took effect in May 2018, states that:

“The Arbitral Tribunal may use contemporary communication channels to conduct
any arbitration-related business. […]”

“The testimony of the witnesses may be heard by the arbitral tribunal using a
variety of technical communications, including broadcast or closed-circuit-based
communications. […]”
Most international arbitration laws, particularly in the Middle East, are based on
international agreements and do not specifically allow technology used by arbitral
courts.33 Under such conditions, the arbitral tribunal can decide to (i) rely on aspects
of applicable arbitration legislation that give it considerable latitude and powers in
conducting arbitrations and/or, (ii) by implication, reaches the conclusion that the
use of technology throughout the proceedings is acceptable because there is no
clear prohibition against it, depending on the country where the arbitration’s seat
or jurisdictional location is located. One of the reasons for this omission is, of course,
the extended period of time since the last amendment to several arbitration rules
and not been altered since they were originally written, in some cases decades.
Another element might be the Model Law on International Commercial Arbitration
of the UNCITRAL lack the necessary provision or provisions. There are over 83
countries and territories in the world, some of which are well-known, such as Egypt,
Bahrain, and the United Arab Emirates that have successfully adopted the “UNCITRAL
Model Law” which refers to the 2006 revision to the UNCITRAL Model Law.
Following COVID-19, it appears reasonable to predict that rules of several institutions,
agreements of arbitration, and laws will readily encourage, authorize, and/or mandate

32 Francisco Uribarri Soares, “New Technologies and Arbitration” 7 IJAL 84 1 (2019).
33 Ibid.
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the use of various technological tools, given the recent tremendous expansion in
the use of contemporary telecommunications in international arbitration, and the
majority of positive comments from the arbitral community on its feasibility thus
far.34 This will boost confidence in the legitimacy of technology-assisted arbitration
processes, as well as the acceptance and application of any resulting arbitral awards.35

REPLACING ARBITRATORS WITH MACHINES

In some areas of conflict resolution, artificial intelligence (AI) has already made
breakthroughs, primarily to increase efficiency. Software for managing disclosures,
for example,36 is no longer limited to only searching keywords, but can also extract
and transmit genuine meaning from documents using predictive coding and natural
language processing. Authorities can also be identified and analyzed using artificial
intelligence (AI) methods, as well as to review and evaluate submissions.37 When
dealing with massive amounts of paper or data, automated tools are faster, more
efficient, and more accurate than humans.38

Cohen and Nappert claim that a profound AI transformation is about to occur,
noting increasing unhappiness regarding the duration and expense of the arbitration
processes among users, as well as the arbitral community’s “business-as-usual”
indifference, likewise, technology is becoming more widely available and reasonably
priced in order to solve user complaints about the procedure. They go on to state:
“Parties have a range of alternatives, including the opportunity to replace all human arbitrators
with AI arbitrators or to replace individual human arbitrators with AI arbitrators, or human
arbitrators conferring with AI to double-check their decisions.”39

34 Notable in this regard is the Singapore International Arbitration Center (SIAC), which
currently includes on its form an appointment document for arbitrators, requiring them to
convey any copyright to the university and requesting them to specify whether or not
their names may appear in published redacted awards.

35 Refer to the conversations that took place during the ICCA 2018 conference in Sydney,
specifically the conversations that took place during panel 12(a) titled “The Moving Face
of Technology; Technology as Disruption — Sub Panel on Artificial Intelligence.” Available
at: https://www.arbitration-icca.org/conferences-and-congresses/ICCA_SYDNEY_2018-video
coverage/ICCA_SYDNEY_2018-Panel_12A.html (Last visited on: August 18, 2022).

36 A reporting tool called disclosure management software controls and streamlines the process
of combining various text and data sources, reporting calls for a variety of documents, all
of which must be approved by numerous approvers and are owned and written by numerous
teams. It is employed to effectively combine data from various outside sources into a
managed environment that is subject to audit.

37 Gizem Halis Kasap, “Arbitrators Made of Humans: Can Artificial Intelligence Take Their
Place? Concerns Regarding Technology and Their Legal Implications” JDR 2019 (2021).

38 Ihab Amro, “The application of artificial intelligence in the form of the use of a machine
arbitrator in the process of determining arbitral awards” 24 JOLEARI 1-8 (2021).

39 Paul Cohen & Sophie Nippert, “The march of the robots” Available at: https://
globalarbitrationreview.com/article/the-march-of-the-robots (Last Visited on: June 1, 2022).
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Artificial intelligence in international arbitration, as well as the use of AI by attorneys,
has been fast-rising.40 Egypt has recently used the Dispute Resolution Expert Manager
(DRExM) due to its potential to provide the most effective conflict resolution strategy,
for settling construction conflicts based on the parties’ relationship, the evidence,
and the nature of the dispute.
Considering machine-oriented arbitration brings up a number of issues. The major
concern is whether it is permissible to do so within the current legal system.41 To
begin, it’s worth noting that most national laws neither outright prohibit nor explicitly
allow the employment of automated arbitrators.42 Rather, every provision relating
to the arbitration agreement’s validity is simply defined as submitting a disagreement
to arbitrators. On the other hand, the definitions of “arbitral tribunal” merely state
that parties may designate a single arbitrator or a panel of arbitrators.43 As a result,
an agreement appointing a machine arbitrator to resolve the dispute & the construction
of a tribunal by such a machine would be legal under this argument.
Nevertheless, The Arbitration Act of Brazil44, Ecuador45, Peru46, and Colombia47, on
the other hand, call arbitrators “humans” or order them to do anything for them to
act independently. For example, according to Peru’s Arbitration Participate, “any
individual who is fully competent to exercise his civil rights may participate as an arbitrator,”
says the Federal Arbitration Act.48 On the contrary, the Model Law, as well as the
statutes of Chile, Colombia (international arbitration), and Mexico do not specifically
refer to arbitrators as “human.”, nor compel them to be capable of exercising their
civil rights. In many countries, this legal void might theoretically allow people to
appoint a computer/machine as an arbiter.49

40 Ibrahim Godofa, “The Role of Artificial Intelligence and Its Prospects in the Field of
Arbitration” 4 JOCMSD 1 (2020).

41 Ryan Calo, “A Primer on Artificial Intelligence Policy and a Roadmap for Its Implementation”
4 YLSISP (2017)

42 France, through Decree No. 2011-48 of January 13, 2011, is one exception, Article 1450 of
the new arbitration law states that only natural persons who are fully capable of exercising
their rights may serve as arbitrators.

43 Infra Note 61.
44 Arbitration Act of Brazil, 1996 (Act 9.307 of 1996)
45 Arbitration and Mediation Law, 2006 (Act of 2006)
46 Peruvian Arbitration Act, 2008 (Act 1071 of 2008)
47 Article 7, Domestic Arbitration.
48 Paulius Docka, “The Potential Impact That Hot-Tubbing Could Have On Technology-Related

Arbitration” Available at: https://svamc.org/how-hot-tubbing-might-affect-technology-related-
arbitration/ (Last Visited on: June 3, 2022).

49 However, MLS (Machine Learning Systems) may see a change in its legal standing in the
future. For instance, several people in the European Parliament have advocated for the
legalizing of robots, placing them in the category of “electronic people” and holding them
accountable for the actions or inactions that they have taken. Even in nations where “human”
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Specifically, concerns have been raised regarding the significance of an arbitrator
being a natural person. It appears to be acknowledged as an inescapable circumstance.
Many people believe that arbitrators have a personal agenda and mission50, as well
as being personally accountable to the parties - the basic functions of an arbitrator
cannot be assigned to others, not the least of which is the debate concerning the
function of tribunal secretaries.51

As a result, in many jurisdictions, it is assumed that alone arbitrator is a natural
person who is personally responsible for his or her conduct and conclusions, as
stated above. However, a three-person tribunal consists of three of these natural
beings, and internal dynamics and discussions among the tribunal members are
frequently used to make decisions. With the hope that their Parties will value having
a say in choosing one of the tribunal members frequently, hoping that the candidate
they have chosen will be able to make a significant contribution to these discussions.52 
There are many benefits to using computers to assist in arbitration.53 For instance,
challenges based on conflicts of interest or bias would be less likely to affect the
appointment of robots. They would probably make more objective decisions, without
the presence of human flaws or illogic. There’s also the obvious possibility of decreasing
the length and cost of hearings.54 On the other hand, since transnational legal concepts
are used in international arbitration, the foundation of law is necessarily social and
political involving parties from different countries. As a result, while many international

arbitrators are required, by empowering parties to select their computers, this kind of
regulation has the potential to throw open new doors of opportunity. In addition, parties
may still agree to use computers as arbitrators even if doing so is not permitted by the
rules. As a matter of contract law, courts should still enforce such agreements even if
arbitration laws do not apply.

50 Constantine Partasides, “The Fourth Arbitrator? The Role of Secretaries to Tribunals in
International Arbitration” 18 AI 2 (2002).

51 See Article 24(2), SCC Rules, 2017: “The Administrative Secretary is not permitted to have any
decision-making authority delegated to them by the Arbitral Tribunal.” ICC’s Rules of Arbitration:
Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration, Paragraph 145, is
another reference. (1 March 2017): “The arbitral tribunal may never give an administrative
secretary authority to make decisions. Additionally, the Administrative Secretary should not be
trusted by the arbitral tribunal to carry out any necessary arbitrator functions.”.

52 James Hope, “Can a robot be an Arbitrator?” Available at: http://www.kluwerarbitration.com/
document/kli-ka-calissendorff-2019- ch07?q=artificial%20intelligence (Last Visited on: June
5, 2022).

53 Josephine Bhavani Rajendra & Ambikai S. Thuraisingam, “Artificial intelligence’s application
in alternative conflict resolution: the AI-enhanced arbiter” 31 I&CTL 2 176-193 (2021).

54 Gabrielle Kaufmann-Kohler, and Thomas Schultz, “Arbitration Using Information Technology”
(2005) Available at: http://lk-k.com/wp-content/uploads/The-Use-of-Information-Technology-
in-Arbitration.pdf (Last visited on: July 17, 2022).
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arbitrations appear to be robotic in appearance, their adjudicative goal is primarily
social and political.55

The fact that, in theory, computers lack sympathies, empathy, and any notion of
justice that transcends merely analyzing data and precedents is another obstacle to
the use of robot arbitrators. This might result in fair judgments that aren’t fair. To
strike a balance, justice necessitates a careful examination of the facts, the law’s
application, and the conditions and circumstances surrounding a given case. Justice
is not just a simple mathematical formula.56

Last but not least, dispute resolution in international arbitration is thought to be a
truly human skill that cannot be easily replaced by automation. As a result, the
chances of a robot being able to exercise such virtues and completely replace human
input in dispute resolution remain slim for the time being.

INTERNATIONAL AGREEMENTS

In order for the arbitral community to use AI extensively, important international
treaties that control international arbitration, must, for legal reasons, should treat
AI similarly to arbitrators or arbitral tribunals. Unquestionably one of the most
significant international agreements of its kind, foreign arbitral awards must abide
by the Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
and be recognized and enforced accordingly. (The NY Convention).
Consider the following modification to Article I (2) of the New York Convention if
one is bold enough to do so:

The word “arbitral awards” refers to judgments rendered by long-term arbitral
panels to which the parties have consented, as well as decisions of arbitrators
who are appointed for each case. [Artificial Intelligence Software shall be
included in the term “arbitrator” for the avoidance of ambiguity.]

CONCLUDING REMARKS

It’s important to remember that AI is merely glorified numbers, not magic. For
decades, there has been a push to automate law (particularly the time-consuming
and labor-intensive operations). It has only succeeded in executing bespoke legal
tasks and assisting practitioners thus far. Many processes, such as e-discovery, have
been transformed by AI, which has considerably enhanced procedural efficacy. As
a result, lawyers and law firms must adapt to the changes in order to improve their

55 Shehata, I., “The Marriage of Blockchain and Artificial Intelligence in International Arbitration:
A Sneak Peek into the Future!!!” Kluwer Arbitration Blog Available at: http://
arbitrationblog.kluwerarbitration.com/2018/11/12/the-marriage-of-artificial-intelligence-
blockchainin-international-arbitration-a-peak-into-the-near-future/ (Last Visited on: September
2, 2022).

56 Infra Note 26
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productivity. Simultaneously, technology intervention in adjudication should be kept
to a minimum, as it might otherwise cause more harm than good.57

There could be an array of consequences that Artificial Intelligence (AI) could have
while we refer to the resolving of disputes by resorting to arbitration. There are a
variety of benefits to using technology to assist the arbitral process, including the
parties’ and their counsel’s speed, cost, and efficiency, as well as the arbitrators’.58

In truth, using AI-based technology does not pose any substantial challenges, due
to the fact that the arbitral procedure is ended with a human arbitrator’s decision.59

Nevertheless, the most important question is whether AI-adjudicators can replace
human arbitrators.60

Despite the fact that no such technologies have been produced to date, this subject
is becoming increasingly significant as the usage of AI-based technology in legal
services grows, as well as for the future of international commercial arbitration.
The UNCITRAL Model Law, as well as most national statutes, now, either officially
or tacitly, emphasize that the arbitrators must be natural beings. Adopted in the
year 1958, The New York Convention was clearly not written with the idea of
recognizing and enforcing arbitral judgments made by AI arbitrators in mind.
Concerns about the public policy may also be of some hindrance, if an arbitral
award is made by AI-arbitrators, to refuse to recognize or enforce it, depending on
the law of the forum, due to the fact that the decision is not passed by a natural
person, or because AI-arbitrators’ impartiality and independence are questioned
since the results of AI are based on the data that has been acquired. It’s also possible
that the fact that AI judgments are usually unexplained remains an issue, because
the award’s lack of rationality may be recognized as part of the right to a fair trial,
as a result, it is an element of the forum’s public policy.
This could pave the way for the development of AI technology tailored to arbitration,
as well as a desire for a new regulatory framework to allow AI arbitrators to take
the place of human arbitrators. The parties’ readiness to use artificial intelligence
(AI) in this case and for their dispute resolution, arbitration assumes great importance.
As a result, the moment to make a decision may have arrived and whether this can
be accomplished by amending existing instruments or replacing them with new
ones, and in the case of the New York Convention and the UNCITRAL Model Law,
this is especially true, because of them being international commercial arbitration’s
most significant instruments.
Legal professionals are continuously debating how artificial intelligence (AI) can be
used in the practice of law, as AI is currently in a disruption phase. Although AI

57 Supra Note 44.
58 Rich Barker, and Calum Mackenzie, “Jobs in Technology?” Available at: https://

www.accuracy.com/perspectives/tech-in-arbitration (Last visited on: August 20, 2022).
59 Christine Sim, “Will AI replace judges in arbitral proceedings?” 14 AIAJ 1 (2018).
60 Catherine Rogers, “Transparency in Arbitration Selection” 5 AYOIA (2015).
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can replace some aspects of the legal process, robots do not yet have the technology
to entirely replace counsel, specialists, and arbitrators.61 Human judgment and empathy
will remain crucial characteristics of arbitration for the foreseeable future, preventing
machines from replacing people. Nonetheless, arbitration practitioners would be
well to anticipate and embrace the changes that AI would bring to the arbitration
landscape. Arbitrators will eventually be able to conduct cases more effectively,
efficiently, and affordably thanks to AI.62 Artificial intelligence (AI) is more than
just a tool for the legal system. It is the next major stage in the legal profession’s
transformation. Existing ideas can be pushed to bring about change. The possibility
of a paradigm shift in the way lawyers practice is what makes artificial intelligence
stand out. Investing in AI technologies must be a clear strategy for the international
arbitration community.63

Arbitration practitioners and arbitral institutions must begin providing conflict
resolution services that are assisted by AI tools.64 They must lead the way in combining
human and computer capabilities to recast future interactions that benefit both
providers and clients. Arbitration is in a unique position to pave the way in terms
of procedural and technical advancements- Practitioners, various bodies, and tribunals
may be required to do so, especially if the improvements save money and time.65

Artificial intelligence has arrived. AI has already made tentative but positive moves
into international arbitration, with the goal of reducing workloads and assisting the
many parties in the arbitration arena. Similarly, artificial intelligence is being used
to try to modify arbitrator appointments to a data-driven decision from an intuitive
process based on personal preference, technology breakthroughs have made progress
in the difficult task of choosing arbitrators. Artificial intelligence has also aided
case management.66 The technology created to process and analyze documents could

61 Megha Shawani, “Alternative Dispute Resolution and Artificial Intelligence: Boon or Bane?” 2
LFLJ 1 (2021).

62 Id.
63 Philippe Billiet & Filip Nordlund, “The beginning of a new era for arbitration and artificial

intelligence” Available at: http://www.kcab.or.kr/jsp/comm_jsp/BasicDownload.jsp?
FilePath=arbitration%2Ff_0.140140034811391261521536471556&orgName=04.+A+new+
beginning+%26%238211%3B+artificial+intelligence+and+arbitration+%28Philippe+Billiet%
2C+Filip+Nordlund%29.pdf (Last visited on: June 5, 2022).

64 Aditi Singh, “Artificial intelligence-based arbitration: a Real Threat or Fabricated Fiction??”
Available at: https://usllsadrblog.com/arbitration-through-artificial-intelligence-a-foreseeable-
future-or-a-fabricated-fiction/ (Last visited on: August 30, 2022).

65 Alberto Acevedo, “The use of robots to render awards in international arbitration: from
case prediction to artificial intelligence” Available at: https://www.garrigues.com/en_GB/
new/artificial-intelligence-international-arbitration-legal-prediction-awards-issued-robots (last
visited on: June 6, 2022).

66 See measures that have been taken by the International Chamber of Commerce (ICC) to
include the use of information technology in its dispute resolution procedures. Available
at: https://iccwbo.org/publication/information-technology-international-arbitrationreport-
icc-commission-arbitration-adr/ (Last visited on: August 17, 2022).
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67 Id.

provide considerable benefits to the evaluation of evidence during discovery while
also making the hearing more engaging and meaningful.67
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A Critical Study Relating to Legal Protection of Traditional
Knowledge Related to IPR
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ABSTRACT

Intellectual property is the result of human thought and is protected under Intellectual Property
Rights. Because indigenous people have protected and safeguarded the world’s biodiversity,
the preservation of traditional knowledge is critical to environmental protection and development.
It is critical to raise public knowledge about genetic resources and other natural resources in
order to maintain and preserve them. Traditional knowledge of Indian items is more valuable
than any other commodity in many other countries. This is due to the fact that India has a
wealth of essential resources and many things are the product of conventional historical
knowledge. Traditional knowledge, hereinafter referred to as TK, of diverse products in India
should be protected against misuse by other countries, and India needs to keep up with the
latest developments in the field of patenting Indian traditional knowledge to be secure from
this fact. This article explores numerous techniques to protect TK with constructive defence
and defence already in place. The Council for Scientific and Industrial Research (Govt. of
India) has taken the initiative to register TK in the TKDL (Traditional Information Digital
Library) in order to identify TK that has been proved to aid in the preservation of traditional
knowledge. Natural criminals use intellectual property rights (IPR) as a weapon to steal
conventional knowledge and misappropriate biological resources, which is due to some existing
flaws in the current IPR system.
Keywords: Geographical Indication (GI), India, Traditional Knowledge (TK), Intellectual
Property Rights (IPR), Legal Protection.

* Research Scholar, School of Law, Mody University of Science and Technology, Lakshmangarh,
E-mail: sangeeta.jakhar44@gmail.com, Mobile: 7339967149

** Associate Professor (HOD), School of Law, Mody University of Science and Technology,
Lakshmangarh, E-mail: ratansinghsolanki.sol@modyuniversity.ac.in, Mobile: 9784972573



231CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

INTRODUCTION

“Traditional knowledge” is defined as “information acquired over time by people
in an indigenous society, in one or more cultures, based on experience and adaptation
to a local culture and climate, and continually predisposed by each generation’s
innovations and practises.”1

Traditional knowledge conservation is an important concern for indigenous cultures.
As a result, it’s critical to comprehend Traditional Knowledge’s legal protection
and its relationship to intellectual property rights (IPR). Traditional knowledge has
suffered from a lack of legal protection, resulting in the loss of vital information
and cultural legacy. These issues are worsened by the fact that traditional knowledge
is frequently not recognised as an IPR and hence do not possess any legal status.
Exploitation, loss, and erosion result from a lack of acknowledgment.
As the term implies, intellectual property rights refer to a person’s ownership of his
or her mind. It is the ownership of mental creations like innovations, literary and
artistic works, symbols, designs, images, logos, and so on. Other legal mechanisms
for protecting intellectual property include copyrights, service marks, patents,
trademarks, and geographical indications. All of this enables a person to obtain
various benefits in the form of economic and moral rights. At the same time, it
ensures that the individual’s rights and the general public interest are balanced.
The current global intellectual property protection system was developed in response
to the perceived demands of technologically advanced civilizations during the Western
industrialization era. Indigenous peoples, community groups, and governments, mainly
in poor countries, have recently pushed for the same level of protection for traditional
knowledge systems.
The desire for effective traditional knowledge protection has grown, whether through
traditional IPR or a new sui generis system like traditional community rights or
community property rights. Both of these ideas have acquired popularity. Furthermore,
it is crucial for these communities to be able evolve and progress by relying on
their own traditional wisdom. As a result, the focus of this analysis is on the
international and state legal frameworks for traditional knowledge protection.

TRADITIONAL KNOWLEDGE – THE CONCEPT

Traditional knowledge (TK) refers to indigenous communities’ knowledge and
traditions that have been passed down from generation to generation. It can be
found in the realms of agriculture, architecture, medicine, and art, and is frequently
presented orally as stories or songs.
In other words, the knowledge, know-how, skills, and practices known as “traditional
knowledge” (TK) are those that have been handed down orally from one generation
to the next as part of a group’s cultural or spiritual identity.2

1 Traditional Knowledge and Convention on Biological Diversity, CONVENTION ON BIOLOGICAL
DIVERSITY (Oct. 19, 2021), https://www.cbd.int/traditional/intro.shtml.

2 WIPO, https://www.wipo.int/tk/en/tk/ (last visited on May 11, 2022).
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In no way does the term “traditional knowledge” allude to its age; rather it is that
knowledge which is carried down from one generation to the next as part of a
group’s cultural or spiritual identity in a living form. Thus, it is impossible to protect
the traditional knowledge under the current intellectual property system, which is
limited to a specific group of individuals or businesses. Due to its ever-changing
character, traditional knowledge is also difficult to define. However, we can say
that knowledge which is produced via traditional practices in Indigenous or traditional
communities might be considered to be TK, despite its lack of an official designation.
Wisdom, teaching, and specific expressions are passed down from generation to
generation as a result of these behaviours, which contribute to a society’s value
system. Folklore, mythology, ritual, song, and other forms of oral storytelling are
common ways in which these ideas are passed down from one generation to the
next. While the veracity or significance of this knowledge cannot be overstated, it is
difficult to find in any formal form.
Cultural representations, such as signs and symbols, are part of traditional knowledge
(TK) in a broader sense. It’s possible that TK-based innovations can be protected by
patents, trademarks and geographical indications, or they can be kept as a trade
secret or private knowledge. Traditional knowledge in itself, on the other hand, has
deep historical origins and is typically passed down orally, hence it is not covered
by traditional IP regimes.3

Trademark and patent laws protect people’s rights to exploit, use and profit from
their own intellectual property. The inclusion of knowledge, regardless of whether
it is an oral tradition, is the most significant factor in this scenario. In recent years,
there has been an increasing concern in preventing outsiders from exploiting traditional
knowledge. There are several explanations for this fascination. One logical explanation
is that the outsiders are able to exploit and earn profit out of the traditional knowledge
of indigenous groups, who at the contrary are not able to reap any sort of benefits
from the same.
Another reason for this interest is that many indigenous tribes are concerned about
the future of their culture if traditional knowledge is not protected. They are concerned
that if the coming generations do not learn these traditions, they will perish. Citizens’
right to “legal protection” of their traditional knowledge is considered to go hand
in hand with international environmental agreements.
Today, there is an increasing interest in documenting TK, as it is an important part
of a person’s overall identity for some organisations. An Indigenous Peoples’
community can be considered to hold the TK jointly as this identity is linked to
both their natural and man-made livelihoods. Complex collective ownership makes
it harder to identify and track the knowledge holders. Individuals, groups, or entire
communities can all be TK holders. A person’s knowledge does not necessarily
have to be old or static because it is always being updated in response to new
demands and encounters. There’s a focus on traditional communities (usually those

3 Supra Note 1.
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of Indigenous descent) because of the ongoing observation and transmission of
knowledge within them. 
Locality, oral transmission, origin in practical experience, emphasis on the empirical
rather than the theoretical, repetition, changeability, widely shared, fragmentary
distribution, and an emphasis on practical performance and wholeness are all
characteristics of traditional knowledge (TK), to name just a few.
Plants, their properties, and ways of usage account for the majority of these traits,
which also include knowledge of nutrition and medicine, forests and environmental
protection, minerals and soils, ecosystems, agriculture, and climate change. Methods
and techniques for the preservation of genetic resources for future generations are
also suggested to be included within the scope of the TK. TK, as argued in this
paper, is today considered a separate body of knowledge. The methods used to
produce it demonstrate Indigenous science in action, and it has been shown to be
able to work with Western scientists.

INTELLECTUAL PROPERTY AND GLOBALIZATION

Globalization has increased interdependence among economies, resulting in the
emergence of a global economy. This interconnectedness also manifests itself in the
creation and exchange of goods and services, emphasising the importance of globalising
intellectual property.
Globalized intellectual property has evolved over time, and it continues to do so
through numerous treaties and conventions. Beginning with the Paris convention,
1883, it ruled the aspect of industrial rights and was the first important step in the
form of international treaty which granted protection to the producers of intellectual
property in the other countries. The Berne Convention, 1886, handled the aspect of
copyrights after the industrial rights, ensuring protection for diverse literary and
artistic works. The World Intellectual Property Organization (WIPO) was established
in 1967 as a global forum with the goal of building a balanced international IP legal
framework to satisfy society’s increasing demands and promoting intellectual property
protection around the world. Finally, with the formation of the World Trade
Organization and the TRIPS (Trade Related Aspects of Intellectual Property Rights)
Agreement, more comprehensive intellectual property protection was granted. This
was the most comprehensive international agreement on intellectual property, and
it had a significant impact on the global political economy.
With the adoption of the Trademark Trade Agreement, the Global Intellectual Property
Program is being significantly expanded and modernised (TRIPS). The TRIPS
Agreement recognises the importance of strong intellectual property rights protection,
investment in regulatory bodies to enforce these rights, and consistent border protection
regulations. The possible impact of these changes on emerging countries is an important
economic question. The issues involved in analysing the function of intellectual
property rights in economic development and growth are extremely complicated.
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Many important concepts are hard to quantify. Extensive intellectual property rules
have numerous repercussions, many of which are at odds with national progress.4

PROTECTING THE TRADITIONAL KNOWLEDGE

As no one can agree on what exactly constitutes TK, several other definitions have
been proposed, each with their own emphasis on certain aspects of the concept.
An International Council for Science (ICSU)5 a report from 2002 states that “a
cumulative collection of information, know-how, practices and representations
preserved and produced by people with extended histories of contact with the natural
environment” is what the term “traditional knowledge” denotes. For example, these
complex sets of ideas are part of an entire cultural system that encompasses name
and classification systems in addition to resource use practices as well as ritual and
spirituality. As stated by Barsh, “what makes traditional knowledge traditional is
not its antiquity, but the way in which it is learned and used”.6 To put it in another
way, the core of a culture’s ‘traditionality’ lies in its unique social process of learning
and transferring information. Knowledge gained by indigenous peoples from outsiders
and industrialised societies is not new, but it has a specific social and legal relevance.”7

The word protection has a lot of definitions, which makes one think because there
isn’t much explanation regarding why it’s needed. Some people use the term in the
context of intellectual property rights, where protection frequently includes preventing
unlawful use by third parties. Others define protection as a strategy for preventing
traditional knowledge from being misused or having a negative impact on the lives
or cultures of built-up populations. However, there are several compelling reasons
to provide protection to the TK which are as follows:

a) Preservation of traditional customs and communities;
b) Preventing unauthorised individuals from appropriating TK components;
c) Equity considerations;
d) Conservation issues;
e) Promoting its use and importance in development.

One of the primary fears of emerging economies is that globalisation may result in
the commercial exploitation of large swaths of society’s common knowledge. Protecting
these knowledge systems through national and international intellectual property
laws is urgently needed, while at the same time allowing them to grow and be

4 Keith E. Maskus, Intellectual Property Challenges for developing Countries: An Economic Perspective,
1 University of Illinois Law Review (2001).

5 International Council for Science, Science and Traditional Knowledge, Report, March 2002.
6 Traditional Knowledge and Intellectual Property - Background Brief, World Intellectual Property

Organization, https://www.wipo.int/pressroom/en/briefs/tk_ip.html (last visited on May
11, 2022).

7 Russel Barsh, Indigenous Knowledge, In Spiritual and Cultural Values of Biodiversity (D.A.
Posey ed., 1999).
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used in a way that is beneficial to their owners. A considerable focus must be
placed on the expertise and inventiveness of the community at large. To benefit
communities, it is necessary to find, nurture, produce, and scale up green grass-
roots innovation. Innovation, entrepreneurship, and investment are all intertwined.
This will necessitate the development of new intellectual property models and concepts.
Local communities or individuals are unable to protect their property in a system
based on cultural norms and attitudes that are very different from their own.8 As a
matter of natural justice, communities should be given a greater voice in the research
and extraction of biodiversity, as well as in the commercialization of the products
of that research.
As a society, we need a policy that does not hinder the spread of knowledge, while
at the same time protecting intellectual property rights and distributing the benefits
fairly. The economics of community knowledge are quite complex. Individuals in
local or indigenous societies can be recognised as informal inventors or innovators,
although many native cultures appear to generate and transmit knowledge within
a system. There are many kinds of intellectual property rights (IPR) recognised by
some indigenous or traditional cultures for information held by individuals and
families as well as lineages and communities. The variety and resourcefulness of
Indigenous approaches to IPR should be acknowledged when discussing IPR and
traditional knowledge.
International intellectual property rights (IPR) systems now in place are built on
the principles of private property rights and individual initiative. Indigenous cultures,
on the other hand, place a high value on the creation and ownership of common
knowledge. Those who oppose IPR systems argue that they foster the
commercialization of traditional knowledge while failing to fairly compensate its
keepers. To enable the commercialization of such information is to break indigenous
cultural norms. From two perspectives, it is necessary to examine the issue of
“Protection of Traditional Knowledge”. Foremostly, access to the protected information
by the third parties can be prevented by granting “protection”. Further, when it
comes to traditional knowledge, “protection” might also mean ensuring that it is
not used in a way that could affect the lives or cultures of the people who developed
and used it. In addition, the protection fosters a sense of self-worth and individuality.9

Via sui generis IPR, communities can legally claim ownership of their collective
knowledge, which offers a variety of advantages. In doing so, it will raise the public’s
awareness of and appreciation for this knowledge. This will encourage the younger
members of the community to participate in the advancement of knowledge. Moreover,
the prospect of financial rewards for the use of TK by others will work as an additional
incentive for community members to value their knowledge and engage in its practices.
Knowledge that may otherwise corrode can be disclosed, used and disseminated
with prior protection.

8 R A Mashelkar, Intellectual Property Rights and the Third World, 7 Journal of Intellectual
Property Rights 308-323 (2002).

9 Ibid.
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TRADITIONAL KNOWLEDGE PROTECTION – THE GLOBAL PERSPECTIVE

Traditional knowledge in India is not specifically protected by legislation. Traditional
Indian knowledge is protected by only a few rules. In international forums, the
need of protecting indigenous and local populations’ knowledge, resources, and
practices is becoming more widely accepted. Traditional knowledge and innovation
must work together to assist individuals who possess them while also advancing
their own economic well-being. Folklore expressions were first protected from
unauthorised appropriation in 1978 when the World Intellectual Property Organization
(WIPO) joined forces with the United Nations Educational, Scientific, and Cultural
Organization (UNESCO). More emphasis is paid to Traditional Knowledge protection
with the signing of the Convention on Biological Diversity (CBD) in 1992. Biodiversity
protections have been expanded by Convention on Biological Diversity Article 8 (j)
(CBD). The intergovernmental bodies, multilateral organizations on IP, Environment
and Human Rights such as World Trade Organization (WTO) and its Council for
Trade Related Aspects of Intellectual Property Rights (TRIPS), the World Intellectual
Property Organization (WIPO), Food and Agriculture Organisations (FAO) and United
Nations Conference on Trade and Development (UNCTAD), as well as World Health
Organization (WHO), have all sought to safeguard traditional knowledge from its
infringement.10

At the International level there is a dearth of legal support for protection of traditional
knowledge. The only treaty dealing with this is the Beijing Declaration of November
8, 2008 which was adopted by the WHO Congress on Traditional Medicine where a
call has been given to the member countries to respect, promote and protect the
traditional knowledge. Even WIPO Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore has taken an
initiative to formulate and legislate a law for protection of traditional knowledge
and currently the same is at the stage of negotiation.
National and regional laws that protect traditional knowledge have only a limited
impact. For one thing, they only have legal effect in the country or countries in
which they have been enacted. One way to extend the protection they confer is by
establishing bilateral or plurilateral agreements between countries that share a common
interest in protecting traditional knowledge and have similar national laws. But
few countries actually have these laws in place. That is why it is so important to
have an international regime that establishes minimum standards of protection and
for countries to ratify and implement such a regime at the national level. Only then
will it be possible to extend protection beyond national borders, for example to
promote reciprocity in the treatment of traditional knowledge.11

10 P.V. Valsala G. Kutty, National Experiences with the Protection Expressions of Folklore/ Traditional
Cultural Expression: India, Indonesia and The Philippines for WIPO, WIPO (May 10, 2022, 8:45
PM), https://www.wipo.int/edocs/pubdocs/en/tk/912/wipo_pub_912.pdf.

11 Dr. Marisella Ouma, Traditional Knowledge the Challenges Facing International Lawmakers,
WORLD INTELLECTUAL PROPERTY ORGANIZATION, ((last visited on May 13, 2022)
https://www.wipo.int/wipo_magazine/en/2017/01/article_0003.html.
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PROTECTION TRADITIONAL KNOWLEDGE – THE NATIONAL PERSPECTIVE

As a result of India’s commitments under the TRIPS agreement, the Convention on
Biological Diversity (CBD) and the International Treaty on Plant Genetic Resources
for Food and Agriculture (ITPGRFA) 2004, the Biodiversity Act, 2002, the Protection
of Plant Variety and Farmers’ Rights Act of 2001, and the Patent (Amendment) Act
of 2005 were enacted. By signing the ITPGRFA, the Indian government has reinforced
its position in various intergovernmental organisations concerned with the preservation
of traditional knowledge. A few states in India have begun to establish village-level
Community Biodiversity Registers (CBRs) to record all knowledge, inventions, and
practises. The Traditional Knowledge Digital Library (TKDL) is a project that aims
to create a digital database that documents Traditional Knowledge about the use of
medicinal and other plants. Patent Offices all across the world would be able to
search for and assess any public usage or previous art, preventing patent award
and bio-piracy. The Biodiversity Act of 2002, the Protection of Plant Varieties and
Farmer’s Rights Act of 2001, and the Patent (Amendment) Act of 2005 are all legislation
in India that protect traditional knowledge.
The following is a summary of the relevant laws concerning the protection of traditional
knowledge:
?  The Geographical Indications of Goods (Registration and Protection) Act, 1999
Certain sorts of TK can be protected under this act. To begin, Geographical Indication
(GI) recognises goods. All intangible kinds of traditional knowledge, including medical
treatment procedures, folk music, dyeing techniques and dances, are excluded from
GI. A sign of a location, such as the resulting tree or dye, or recorded forms of
songs and dances, can be found.12

Second, GI protection is only effective when data is linked to a specific location.
Information about ‘Triphala’ for example, has spread across the country. ‘Triphala’ is
a pharmaceutical powder that is used to treat stomach problems. It invests its funds
in a certain location. It may be conceivable to classify ‘Triphala’ as produced items
and demonstrate that the preparatory work occurs in a specific location. This is because,
according to the Local Index Act, a manufactured product’s location index can be
obtained if at least one of the manufacturing, processing, or repair operations takes
place in a specific area. As a result, you can have a GI called ‘Triphala’.13

Finally, the products must have a decent market reputation. Geographical indication
just denotes the genuine source of the commodity, and if the source is unimportant
to the buyer, geographical indication protection is irrelevant.
?  Indian Copyright Act, 1957
The Indian Copyright Act does not cover expressions of folklore or indigenous
people’s traditional knowledge; nevertheless, an inference can be drawn from Section
31 (A) 2 of the Indian Copyright Act, which protects unpublished Indian work.

12 The Copyright (Amendment) Act, 2012, No. 27, Acts of Parliament, 2012 (India).
13 The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003 (India).
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?  Indian Patent Act, 1970
Patents are granted to individuals in India for their innovations. TK is collective
knowledge, not personal knowledge. Furthermore, critics argue that because traditional
knowledge is naturally owned knowledge rather than an innovation, it cannot be
protected by a patent. Traditional knowledge evolves and develops across generations,
whereas patents are issued to inventions that are invented in a single act of invention.
As a result, patent protection will be ineffective for TK.
?  Trade Secrets
Protecting TK as a trade secret is relatively easy for indigenous people because it
costs nothing. All they need to do is make a conscious effort to keep their knowledge
hidden. In general, TK is only known to public supporters and hence can be protected
as a trade secret. However, the disadvantage of this method is that it does not
encourage widespread tradition.
?  The Designs Act, 2000
Certain designs that are not fresh or unique, or that have been previously disclosed
to the public in tangible form prior to the filing date, are prohibited from being
registered under this Act. In this manner this Act can protect certain aspects of
traditional knowledge.
Thus, we can see that at the national level steps for both positive protection as well
as defensive protection are taken to ensure and prevent all sorts of exploitation of
the traditional knowledge.

THE CURRENT STATUS OF PROTECTION OF INTELLECTUAL PROPERTY
ACROSS THE GLOBE

When you join an international convention, the terms of protection are much more
standardised. The Paris Convention of 1883 contributed to the standardisation of
patent and trademark rules with the participation of over 100 parties. A basic tenet
of national treatment is that newcomers should be granted the same privileges as
native-born residents.14 An application filed in any member country receives a one-
year priority date for applications filed in all other member countries. For the vast
majority of countries using the first-to-file system, the filing date is crucial. The
primary distinction is that the United States follows the first-to-invent principle.
The World Intellectual Property Organization is in charge of administering and
harmonising the Paris Convention, which falls within the purview of the United
Nations. Compulsory licencing laws are likewise governed by the Paris Convention
and permit third parties to licence patented technology. The final important difference
in foreign patent standards is the shape and length of the grace period, which is
the interval between marketing an idea and submitting a patent application. They
range from having none in EPC (European Patent Convention) member countries to
having one year in the United States. The GATT enforces some uniformity, such as

14 D. Vivas, A. Eugui, Bridging the Gap on Intellectual Property and Genetic Resources in WIPO’s
Intergovernmental Committee (ICG), Issue Paper No. 34, (2011).
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a patent term of 20 years from the filing date, notwithstanding recent efforts to
harmonise patents.15

Moreover, over the last two decades or so, there has been a ginormous shift in
intellectual property law and policy in nearly every country. A large number of
these changes that have taken place over these last few years, can be attributed to
a gradual intersection of intellectual property rights with international trade. This
increasing intersection can be witnessed by merely looking at the international trade
agreements brought into force during this period. It can also be seen by the rapid
increase in cross-border exchanges of goods, services and capital.16

International intellectual property law is a patchwork area of intersecting multilateral
and bilateral agreements and their resulting harmonization of national laws. It has
become an increasingly important and frequently litigated area, particularly in the
patent, copyright, and trademark arenas. In addition, in the past few decades, there
have been louder calls for the protection of domain names, databases, software,
and traditional knowledge. Many of these cutting-edge intellectual property issues
are addressed on an international level through the World Intellectual Property
Organization (WIPO). Along with new forms of protection, the trend towards
globalization in the trade arena has had a direct effect on the harmonization of
national intellectual property laws through the World Trade Organization (WTO)
and regional trade organizations. With increased interest in international intellectual
property law, there are now numerous high quality electronic resources that cover
various facets of this ever-changing area.17

CONCLUSION

The study’s prologue examines international legal remedies for common intellectual
property rights and legal protection of traditional knowledge as performed in some
countries as a supplement to these traditional practises. The concept of intellectual
property rights must be explained first. It is defined as “the position or rights that
grants one the exclusive right to sell and enjoy copyright, patents, and other intellectual
property rights.”18

Innovation, not just replicating one’s work, is critical in academia since without it,
universities cannot flourish and economic development will be limited. However,
for individuals who have built their careers on generational beliefs, this new perspective

15 M.D. Nair, Opinion on TRIPS, WTO and IPR: Protection of Bioresources and Traditional Knowledge,
16 Journal of Intellectual Property Rights, 35-37 (2011).

16 Mridula Dalvi, International Regime of Intellectual Property Laws and Its Importance in Trade,
IIPRD BLOG-INTELLECTUAL PROPERTY DISCUSSIONS, https://iiprd.wordpress.com/
2019/09/09/international-regime-of-intellectual-property-laws-and-its-importance-in-trade/
?utm_source=Mondaq&utm_medium=syndication&utm_campaign=LinkedIn-integration.

17 Jonathan Franklin, International Intellectual Property Law, American Society of International
Law (Feb. 8, 2013) https://www.asil.org/sites/default/files/ERG_IP.pdf.

18 INVESTOPEDIA, https://www.investopedia.com/terms/t/trademark.asp (last visited May
9, 2022).
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on innovation could be devastating. As time passes, more computerised systems
are developed, resulting in large-scale globalisation, which alters the value of tangible
items such as objects.
In today’s globalised world, intellectual property rights are a developing law. Whether
in the form of industrial rights or copyrights, it plays an important role in our
lives. Globalization has played its function in identifying two opposed paradigms
in regard of Intellectual Property regime. The first supports strict IP rules for economic
development, while the other opposes and supports weak IPR protection for quick
knowledge dissemination and the development of local skills.
Anthropology, ethnobiology, and ethnoecology all contribute to our understanding
of how humans interact with their surroundings. All of this stems from an intertwined
biocultural phenomenon that has yielded practises that have been converted into
scientific knowledge that has been shown to have wide-ranging societal impact on
the national and worldwide scale over time. The human rights regime and the
biodiversity regime both offer Indigenous Peoples with specific rights: cultural rights
and biocultural rights. Indigenous People also need frameworks like IPR to ensure
that their creativity and inventions out of TK are not unfairly exploited, which is
why IPR is so vital. These three regimes, however, are currently treated separately
in law. The result is that no one can answer the critical question of how to safeguard
and access TK in a way that respects the interest of Indigenous People. As a means
of integrating different regimes, we propose a vision that incorporates ethical norms,
such as fairness and social justice, and a right to culture, connected with IPR, into
the concept of private property. Not just one global level of legal decision-making
is required here; rather, this must be done holistically and across numerous legal
levels. Examples include IPR protections for TK-related developments while also
honouring Indigenous People and their interests through systematic integration of
the core human rights involved. When all is said and done, this approach to the
governance of TK would also be in line with the concept of “Indigeneity,” a philosophy
that recognises the contributions of Indigenous Peoples to our world via livelihoods
based on intimate contact with nature and a strong feeling of community. Indigeneity
could offer an alternative governance model to narcissism, or to market and economic-
centric approaches in general, which could provide appropriate solutions for some
of the main failures that neoliberalism has relevant to the TK context—solutions
such as fostering decolonization and meaningful development of societies, especially
with regard to contemporary strategies of resilience, adaptation, and a rethinking
of how we think about the world.
Traditional knowledge legal protection in relation to intellectual property is a global
topic. Intellectual Property Rights (IPRs) give individuals, businesses, and governments
exclusive rights to individual or collectively unique creations, preventing others
from utilising them without the creator’s permission. To begin, IPR is defined by
the United Nations as “intangible personal property recognised by law” that is
governed by national or international law. Furthermore, patent laws are legal
frameworks that provide legal protection for proprietary intellectual property under
particular terms set forth by the proprietors.
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Honour Killing-Legal Remedies in India
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ABSTRACT

The purpose of this article is to emphasise on the legislative measures in order to combat and
eliminate the crime of honour killing from its root. The introduction provides a brief overview
of which constitute an act of honour killing and what behaviours are viewed as dishonourable
by a family or society. Individuals may be stained by members of their own family, particularly
female family members, or by the community for certain crimes or behaviours. The legal
provisions of the Indian Constitution that can be employed to put an end to these honour
killings are illustrated in the next section. These rules can be used as a weapon to imprison
khap panchayat members who dictates couples to be killed in the name of so-called honour.
The third part describes the international honour crime conventions to which India is a
signatory; also the paper tries to reply on why killings are so common in the present despite
all of these legal aids.
Keywords: Crime, Community, Honour Killing, and Law.

INTRODUCTION

The term “honour killing” refers to the killing of a member of a family or social
group by other members who believe the victim has brought shame to the family
or community. Honor killings are frequently committed against women, particularly
in Islamic societies of South Asia and the Middle East. Unfortunately, this culture is
also widespread among some segments of Indian society also. The practise of honour
killing is typically used when a girl defies her family’s wishes and marries a man
from outside her own clan. In some of these situations, the boy and the girl are

* PhD Scholar, Amity Law School, Amity University, Noida, E-mail: shreyasihag08@gmail.com,
Mobile: 8860608362

** Assistant Professor, Amity Law School, Amity University, Noida, Mobile: 9958466338
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both assassinated by family members either covertly or overtly, with the justification
that the boy or girl has brought shame and disgrace to the family as well as to the
society or community at large.
Every single person has the freedom to live his or her own life as per his own
wishes and choice. The family has no authority to compel the girl or the boy, after
they turn 18 or 21, to get married or perform any other act against their wish.
Parents should respect their children’s preferences irrespective of being a boy or
girl. They should be allowed to choose their spouse. Parents believe that they are
the right person to choose fittest spouse for their fittest ward. Moreover they are of
the opinion that they are supreme authority to decide the fate of their ward. In
reality, parents only want the best for their kids, so if they’re content, they should
let them pursue their interests. But for other families, maintaining their desired
status in society is more essential than their children wish and go to extreme to the
point that they are willing to kill or sacrifice them, for their notion. When a question
is asked to anyone: Is whether society is more important than your children? Everyone
will respond that their children are more important. But in certain instances, the
truth is completely different. These people, who murder their children for violating
the so-called moral laws of their country, are primarily concerned with maintaining
their social standing and status in society and family. These individuals can be
described as a criminal, who poses a much greater threat than terrorists. Terrorists
murder unidentified victims. But those who encourage and participate in honour
killings are cold-blooded since only a cruel person would kill someone they care
about, especially for an irrational reason.
Even though India’s government has passed laws against the practise, it still happens.
I believe that those who commit honour killings should also be considered as criminals
and punished harshly. These people should even be given the death penalty so that
they can understand how agonising death was for the victim they killed.

LEGALAID PROVISIONS

These legal aids can be bifurcated in three parts:
a) Provision of IPC
b) Constitutional Provision
c)  International provision of which India is also a signatory

I. Penalties under Sections 299–304 of the Indian Penal Code: These section consist
provision to Penalizes anyone found guilty of murder and culpable homicide that
does not equal to murder. Murder is punishable by a life sentence, the death penalty,
or both. The penalty for culpable homicide that does not constitute murder is life
imprisonment up to 10 years and also imposition of fine.
Section 307: An attempt to commit murder is punishable by up to 10 years in jail
and a fine or both. If someone is harmed so brutally, which endangers his life, the
sentence may be extended up to life imprisonment.
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According to Section 308, attempting to commit culpable homicide is punishable by
up to three years in prison, a fine, or both. If it caused harm to victim so brutly
which endangers the offender faces up to 7 years in prison and  a fine, or both.
Section 120A and B: Anyone who participates in a crime, and partly to conspiracy
such as murder or culpable homicide, is punished.
Sections 34 and 35 penalise for collective illegal conduct carried out with a shared
purpose and with common intention.
Section 300: Add a “fifthly” clause has been added to the section of the IPC that
currently defines “murder” as falling into one of four categories. With the addition
of this definition, khap-dictated honour killings would become a separate crime,
and anybody involved in the decision would be subject to trial for murder and
maximum of the death sentence could be imposed on the offenders.

Arguments favouring new legislation

Unfortunately, presently, the crime of Honour killing has not been defined separately
in I.P.C and it is treated as murder for all purposes. Hence, by making the crime of
honour killing a separate offence would give law enforcement officials more clarity.
One of the ideas is to change the Indian Evidence Act to the extent  that the accused
has the burden of proving their guilt. Therefore, it would be responsibility of the
khap panchayat or the family members to prove their innocence. The proposed
new law has tried to create joint liability of khap panchayat and the persons who
actually carried out the execution of Honour killing. The khap panchayat or any
organisation ordering honour killings as well as the perpetrator would both be
subject to penalties.
Honour killings are currently neither defined as crimes nor being clearly understood.
Since honour killings and other honour crimes are not distinct crimes, we lack data.
Even the N.B.I (National Bureau of Investigation) has no exact data regarding honour
killing. Reason being, honour killing has not been defined separately under various
sections of IPC. Further, no such cases are registered by the victim’s family due to
fear or favour. Even if some cases are registered, but these are registered as suicide
or accidental death. As per new clause,the District magistrate will be empowered
as protection authority.
Further,new law has made provision for:-

a) A dedicated police cell which will be required by the new law in each area
to provide protection to such couples.

New law pays stress on new Institutional infrastructure and the necessary cooperation
among all stakeholders concerned with new laws. Additionally, it will order the
Centre and the various state governments to collaborate on educating law enforcement
agencies. The new rule would require community outreach programmes and it is
expected from government to educate the society to reduce, and eradicate this social
evil through social channels. All community-committed crimes of any nature against
women should be considered as honour crimes. Numerous examples of women
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being called witches, exhibited in public place, and tormented constitute atrocious
acts against honour and should be enhanced by a special law with harsh penalties.
A particular and distinguished law may serve as deterrence.

b) The Special Marriages Act should be relaxed with immediate effect
Currently, the process to register a marriage is cumbersome and time consuming. It
takes nearly about 45 days to complete the process. A couple may be susceptible
during this period. Hence, it is necessary to take actions to streamline the registration
procedure and spam of period should be reduced to minimal period.

Arguments against new legislation

On the one hand, government is initiating implementation of new law, whereas on
the other hand, some argues about the success of new laws. They argue that
Firstly, if these are applied strictly and successfully, and in true spirit the existing
punishment for the crime of murder is sufficient.
Secondly, it will not serve the purpose because the problem is of social affairs and
punishment are awarded in order to prevent couples from marriages in same gotras,
inter-caste marriage, and inter-religious marriage as such a new set of rules will
not prevent honour killings.
Education as a tool must be used to raise awareness in traditional cultures. Members
of khap panchayats who oppose such killing may suffer if they are held jointly
responsible. Additionally, it might be abused for vengeful purposes.
The Indian Evidence Act, 1872 has provisions for punishing persons who withhold
information prior to, during, or after the alleged crime. The Act’s Article 13 states:
Facts to consider when right or tradition are in doubt than either of the below
option are considered –

a) Any transaction by which the right or custom in question was created, claimed
modified, recognised, asserted or denied, or which was inconsistent with its
existence, is relevant when the existence of any right or custom is in doubt.

b) Specific instances in which the right or custom was claimed, recognised, or
exercised, or in which its exercise was disputed, asserted, or deviated from.
The Act is necessary to prosecute anyone who suffer harm as a result of the
decisions made by the khap panchayats.

II. CONSTITUTIONAL PROVISIONS

The Indian Constitution have enumerated various fundamental rights that guarantees
an individual’s freedom of expression regardless of caste, religion, or gender as
well as protection from crimes involving honour, such as honour killings.
The Constitutional clauses that support this are as follows: According to the Indian
Penal Code, honour killings are serious crimes that involve homicide and murder
(IPC). While Section 300 of the IPC deals with murder, Sections 299 and 301 of the
IPC deal with culpable homicide that does not amount to murder. Honour killing is
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homicide and murder because it is done with the intent to kill the victims because
they are alleged to have brought shame on the family. The offenders may face
punishment in accordance with Section 302 of the IPC. If someone violates the so-
called rules of the community, the khap panchayats or family members can also be
charged under Section 302 of the IPC with instigating the victim to commit suicide.
These murders also contravene Articles 14, 15 (1) & (3), 17, 18, 19 and 21 of the
Indian Constitution. Every person has the right to equal protection under the law
or equality before the law, according to Article 14 of the Indian Constitution. The
regular courts have jurisdiction over everyone, regardless of their status or
circumstances. Thus, it is established that the Indian Constitution’s core principles
include the right to equality. Thus, honour killings are horribly against the safety
guaranteed by this same constitutional right for Indian residents. Honor killings
are typically committed against women, which leads to gender violence.
Article 15 emphases as “prohibition of discrimination on grounds of religion, race,
caste, sex or birth of place. In simple words, there shall be no discrimination between
male and female in any matter.
Article 16: “The right of every individual to integrity and privacy shall be
guaranteed.”In simple words, no one can be tortured or treated with inhuman cruelty
and punishment could be given without following due process as laid down by
law.
Article 17: helps to end untouchably against lower class. This article is to ensure
equality among Indian society and to ensure that no one infringes the constitutional
rights of another person.
Article 19: It guarantees the freedom of speech and expression to all citizens. This
article has opened the gate of freedom to women. Women can form association to
fight for their rights, to raise their grievance at every platform.
Article 21: Among all other fundamental rights provided by constitution this right
is foremost valuable for eradicating the crime of honour killing. It goes like “Protection
of life and personal liberty, no person shall be deprived of his life or personal
liberty except according to procedure established by law”.
This article 21 is also referred as heart of constitution. This article emphasis and
stress upon “right to life and that too with dignity. No other rights have no meaning
without the pre-existence of human life. The said article plays a inital role in dealing
with cases involving the crime of honour killing. Honor killings are under the purview
of Sections 299 and 300 of the Indian Penal Code since they include the murder of
a specific individual, usually a woman. Additionally, it violates Articles 19 and 21
of the Constitution. Such heinous killings, committed for the sake of preserving
family honour, are obviously against spirit of Article 21 which provides right to
life. When people are killed or encouraged to commit murder in the name of honour,
khap panchayats violate the fundamental right to life. Each individual has the right
to life. The death penalty is legal only when it is mandated by law and enforced by
law.
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The provisions of the Indian Constitution by providing several fundamental rights
are broken when the khap panchayats forcibly separates the married couples who
were of legal marriageable age.
According to Section 3 of the Indian Majority Act 1857, a person who resides in
India must be 18 years old before they can become a legal adult. Upon attaining the
18 years old, every person with a domicile in India is assumed to be attaining the
age of majority , unless a specific personal law specifies otherwise. However, the
age of majority will be 21 years, not 18, in the case of a minor for whose person or
property, or both, a guardian has been appointed or declared by any court of justice
before the age of 18, and in the case of every minor whose superintendence of
property has been alleged by the Court of Wards. The Act is applicable in situations
when married couples who are of legal marriageable age have been forcibly split
apart by khap panchayats. It is against the rules set forth in this Act.
The Special Marriage Act, 1954 was passed primarily to give a special form of
marriage for Indian citizens and all Indians living abroad, regardless of the religion
or faith practised by either partner, to carry out the intended marriage.
In order to have a check upon atrocities against Scheduled Castes and Scheduled
Tribes, the Indian Parliament passed the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act in 1989. The Act’s goal was to promote Dalits’ social
integration into Indian society. It outlines behaviours that are punishable, including
removing clothing, parading naked or with painted faces or bodies, attacking,
dishonouring, and outraging the modesty of a SC/ST women, sexually exploiting a
SC/ST woman, and compelling a SC/ST to leave their home or community. The
Act is related to honour killings because in many of the instances of these crimes
involve caste and religion. If implemented in true spirit. It can  go a long way to
stop atrocities against women of SC and ST community.
The Protection of Human Rights (Amendment) Act, 2006 includes provisions for
the protection of individual human rights as well as the establishment of human
rights courts, a National Human Rights Commission, and State Human Rights
Commissions. As a result, governmen constituted Human Right Commission both,
at centre and state level. The Sate Human Right Commission will function under
the jurisdiction of central Human Right Commission. The duties of these commissions
is to examine any violation towards human rights. For this purpose Human Rights
courts have been established who protects citizens from several authorities.
The Protection of Women from Domestic Violence Act, 2005 ensures that the rights
of women, as provided by the Constitution, and who are the targets of violence of
any sort that takes place within the family and for matters connected therewith or
incidental thereto, are protected more effectively. For the purposes of this Act, any
act, omission, commission, or conduct by the respondent shall be deemed domestic
violence if it: (a) Harms or injures or endangers the health, safety, life, limb, or
well-being, whether mental or physical, of the aggrieved person or tends to do so,
including by causing physical abuse, sexual abuse, verbal and emotional abuse,
and economic abuse; or (b) Harassing, harming, injuring, or endangering the aggrieved
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person with the intention of compelling her or any other relative to comply with
any unlawful demand for any dowry, other property, or valuable security; or (c)
Having the effect of threatening the aggrieved person or any relative by any conduct
mentioned in clauses (a) or (b); or (d) otherwise injuring or harming the aggrieved
person, whether physical or mentally. The Indian Evidence Act, 1872 contains
provisions for the punishment of individuals who withhold information before, during,
or after the alleged crime. The Act’s Article 13 states:

(a) Facts to consider when right or tradition are in doubt - Any transaction by
which the right or custom in question was created, claimed modified,
recognised, asserted or denied, or which was inconsistent with its existence,
is relevant when the existence of any right or custom is in doubt.

(b) Specific instances in which the right or custom was claimed, recognised, or
exercised, or in which its exercise was disputed, asserted, or deviated from.
The Act is necessary to prosecute anyone who suffer harm as a result of the
decisions made by the khap panchayats.

III. INTERNATIONAL CONVENTIONS

India has both signed and ratified the 1979 United Nations Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW). The CEDAW
provisions can be used to argue that the custom and practise of punishing people
for having erroneous ideas about dishonouring the family is “essentially
institutionalised discrimination against individuals and creates a legally binding
obligation for India, as a State party to the convention, to take all measures to end
all forms of the practise of honour killing and ensure that all discrimination against
women in matters relating to marriage and family is prohibited.” As a mandatory
to the convention it became the responsibility of the government to eradicate the
practice of honour killing, to have a check over discrimination against any women
in matter related to marriage, may given free hand to choose their own spouse with
full consent. Article 16 of constitution of India further support this ideology. This
entails preventing honour killings and ensuring that informal decision-making bodies
operating under customary laws, such khap panchayats, refrain from enforcing their
rules and interfering with people’s choice to select their spouse. UDHR is mile
stone for providing equal rights to both men and women without any gender
discrimination  1948 Universal Declaration of Human Rights (UDHR) proclaimed
that all people were born free and equal in dignity and rights, devoid of distinction
of any type, including differentiation based on sex, and affirmed the principle of
the inadmissibility of discrimination and injustice. It is important to remember that
prejudice and discrimination against women violate the principles of equal rights
and respect for human dignity, present a barrier to women’s participation in political,
social, economic, and cultural affairs, and undermine the development and progress
of both society and the family. The rights listed in the declaration are gravely violated
by all crimes of honour, including honour killing. According to Articles 1 and 2 of
the Declaration, “everyone is entitled to enjoy the rights and freedoms set forth in”
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the document, regardless of “sex,” and “all human beings are born free and equal
in dignity and rights.” Women have the “right to life, liberty, and security of person”
as well as the “right to be free from torture or cruel, inhuman, or degrading treatment,”
as stated in Articles 3 and 5 of the declaration. When a crime of honour is committed
with the intent to cause the women great emotional and bodily suffering, it violates
Articles 3 and 5.By executing honour killing, the perpetrator ,causes both mental
and physical harassment of the victim.
Article 12 of the International Covenant on Economic, Social, and Cultural Rights
(ICESCR1976) has enumerated: The right to everyone to enjoy the “maximum possible
standard of physical and mental health” must be guaranteed, according to Article
12 of the International Covenant on Economic, Social, and Cultural Rights
(ICESCR1976). The right of women to the best possible quality of health is obstructed
by crimes of honour that involve sexual abuse, mental violence, or physical or
mental torture. India is therefore required by law to make sure that people and
others who have been harmed by crimes of honour are able to exercise this privilege.
The Beijing Platform for Action (BPFA 1995) recognises that the “human rights of
women include their right to have control over and decide freely and responsibly
on matters relating to their sexuality, including sexual and reproductive health,
free from coercion, discrimination, and violence,”  Although Beijing Platform for
Action recognition is not legally binding on the State still it serves the purpose to
eliminate the crime of honour killing. This is stated in paragraph 232 of the BPFA.
The Beijing Platform for Action ,desire to promote and aims to”take prompt measures
to combat and eliminate violence against women, which is a human rights violation
originating from harmful traditional or customary practises, cultural prepossession,
and radicalism,” is what the Beijing Platform for Action on Women’s Human Rights
calls on States to do. Several human rights, such as the right to life, liberty, and
security of the person, the prohibition on torture and other cruel, inhuman, or
degrading treatment or punishment, the prohibition on slavery, the freedom from
gender-based discrimination, the right to privacy, the right to marry, the freedom
from sexual abuse and exploitation, and the responsibility to change customs that
discriminate against women, may be violated or abused in crimes of honour. All
such discrimination should be eliminated with all possible remedies.
The Human Rights Act is broken by all of the aforementioned discrimination against
women (1998). Honour killings are a blatant violation of human rights, and
governments must protect people from this crime. The “eradication” of honour
killings became a universal issue, so in order to strengthen further, the rights to
women United Nation came up with an intention to protect every individual,
specifically the downtrodden women folk from these violation. Firstly, Declaration
on the Elimination of all forms of Violation against women (1993) and Secondly,
working towards the elimination of crimes against women committed in the name
of honour. The Declaration on the Elimination of Violence Against Women (1993)
and “Working Toward the Elimination of Crimes Against Women Committed in
the Name of Honor” both mention elimination (2003). However, the elimination of
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any such occurrence, such as honour killing, necessitates a significant change in the
current situation.
The UN Declaration on the Elimination of Violence Against Women states the
following: The honour killing against women is a event of historically unequal
power relations between men and women, which have resulted in discrimination
over and against women by men and the prevention of the full growth of women.
Violence against women is also one of the key social mechanisms by which women
are compelled to be in a subordinate position to men.
Unfortunately, neither the constitutional legislation nor international agreements
address this threat of social mechanism of subordinate position of women. All of it
falls short of explaining why such a crime persists today, despite the fact that there
are numerous safeguards for people’s protection.
Violence committed in the name of honour still occurs, and there are still no equal
gender relations. It still prevails in our culture. The entire system is insensitive and
patriarchal. But, it being a social affair matter, it will not be easy to eradicate the
crime of honour killing.Despite the fact that there are numerous safeguards for
people’s protection. It is strange that even after the CEDAW requirements and other
human rights provisions to end violence against women, people are still being killed
in the name of honour.

BILL PROPOSED IN THE PARLIAMENT

As we are aware that neither, there is established law regarding “honour killing”
nor it has been defined in law. However, the Government introduced a measure in
the session of Parliament (2010) to allow for deterrent penalty for “honour” killings
in response to the alarming upsurge in these crimes. Chidambaram proclaimed: “In
the name of protecting the honour of the family or women, the most heinous acts
are done. A person or group that is responsible for the crime must be punished.
My responsibility is to make sure that the laws passed by Parliament are upheld
and carried out. Once a law is passed, it needs to be carried out.”
Therefore, the law makers of the proposed law aim to amend Section 300 of the
Indian Penal Code, 1862,which deals with the murder and maximum punishment is
death and to make honour killing as separate clause under murder. Murder is a
crime for which the death penalty and/or a fine are the only acceptable punishments,
according to Section 300. Additionally, it seeks to alter the Indian Evidence Act and
the Special Marriages Act of 1954, doing away with the requirement that marriages
intended to be solemnised under this Act has to give 30 days’ notice. The Special
Marriage Act of 1954 needs to be amended because the current registration process
for marriages is cumbersome.
Presently, about 45 days are needed to complete the process. A couple may be
particularly vulnerable during this time, and instances of murder committed in the
name of “honour” could occur. Therefore, steps must be done to streamline the
modification registration procedure by reducing the duration of 45 days. In order
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to be recognised as a specific crime and to provide clarity for the law enforcement
forces, the new bill is also anticipated to include a definition of these honour killings.

CONCLUSION

We have so far gone into great detail about many different parts of laws that are
still in effect today with the topic of “honour killing.” We have also observed many
laws and rules that should be in place to support our judiciary in its fight against
this conduct. Through institutional governance and proactive policing, the
aforementioned laws should be actively promoted into society. In a nation with a
strong legal system, customary laws shouldn’t typically be given considerable weight
over codified laws when it comes to such horrible crimes as “honour killing.” Therefore,
using various articles of the Indian Penal Code, 1862, and the Indian Constitution,
severe punishment should be meted out to the offender. These actions will undoubtedly
aid in reducing the recent accretion in honour killings.
Honour killings are committed in an effort to preserve family honour. But killing
someone does not carry the same sense of honour. Because religion and the laws
that stem from it are always subject to subjective interpretation, “religion” and
“culture” cannot and should not be used as justifications for the murdering of women.
No “culture” has the authority to hurt or kill women because of how they view
them in the term of morality or integrity. The freedom of religion does not grant
one the right to murder. Every person has the right to live in complete equality and
dignity. Therefore, the only remedy for such dishonourable practises is active legislation
and awakening society against the crime of honour killing..
We have so far gone into great detail about many different parts of laws that are
still in effect today with the topic of “honour killing.” ,to eliminate this crime we
have also observed many laws and rules that should be in place to support our
judiciary in its fight against this heinous conduct. Through institutional governance
and proactive policing, the aforementioned laws should be actively promoted into
society. Normally, customary laws shouldn’t be enforced in a nation with a strong
legal system. Our constitution clearly states that “The State shall not deny to any
individual within the territory of India, equality before the law or the equal protection
of the laws.” The State is also prohibited from discriminating against any citizen
solely on the basis of their religion, race, caste, sex, or place of birth.
Nothing in this article “may prevent the State from providing any special provision
for women and children in any specific manner.” Furthermore “no one shall be
deprived of his life, liberty, or property unless in accordance with the process provided
by law.” Customary practice are given considerable weight over the codified laws
in cases involving such terrible crimes as “honour murders.” Therefore, using various
articles of the Indian Penal Code, 1862, and various rights provided in the Indian
Constitution, severe punishment should be meted out to the offender. Severe
punishment should be given to perpetrators.
These actions will undoubtedly aid in reducing the recent accretion in honour killings.
Honour killings are committed in an effort to preserve family honour. But killing
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someone does not carry the same sense of honour. Because religion and the laws
that stem from it are always subject to subjective interpretation, “religion” and
“culture” cannot and should not be used as justifications for the murdering of women.
No “culture” has the authority to murder and hurt women because of how they
view morality or honour. The freedom of religion does not grant one the right to
murder. Every person has the right to live in complete equality and dignity. Therefore,
the only remedy for such dishonourable practises is active legislation.
In our day of the liberal-democratic mentality, the crime of honour-killing in the
guise of tradition is abhorrent. The Khap Panchayats have supported these killings,
which is terrible but true. The functioning of khap panchayat has to be dispensed
with. It is only after considerable pressure from civil society that khap panchyat
were compelled to alter their position and condemn such atrocities. The patriarchal-
feudal mentality demands that its writ be obeyed with unwavering submission.
Custom and tradition is the shield for defence and the mask that hides the true
mindset, thus no voice of opposition is to be tolerated. Being influenced by the
winds of change brought about by the democratic ethos and liberalisation, the new
wave of young blood is gradually learning to recognise its own personal space and
developing the ability to make independent decisions.
Why not has the option to choose your spouse after you reach the legal drinking
age of 18? And therein lays the conflict between two mentalities set against the
backdrop of a society trying to break free from its former self. The right of the
person at a legally mandated age should be honoured. Government has provided
voting rights at the age of 18 years, and to choose their own government to govern
them. It is acceptable to every citizens, than the question arises, why not to provide
option to choose their own spouse?
In the last but not the least, the researcher would like to point out that as honour
killing is a social issue involving religion, culture, caste ,it can be only be eradicated
by means of social  awakening regarding abuse of honour killing, among the masses.
Undoubtedly much have been done by enacting several laws, legislation and
conventions, both at international and state level to curb this practice, we have still
to “go miles before we sleep”.
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Childhood Pain, Abuse, and Juvenile Delinquency: A Critical
Study

Smriti Raturi* & Prof. (Dr.) Sachin Rastogi**

ABSTRACT

Dorothy Lewis, MD, an American psychiatrist who has spent her career understanding
serial killers such as John Allen Muhammad and Ted Bundy, wrote in her theory that all
violent offenders share three common traits 1) Brain dysfunction,2) Child abuse, and 3)
Psychotic thinking particularly paranoia.
The present paper investigates whether pain, abuse, and maltreatment lead to juvenile delinquency
with particular references to some Indian cases.
The paper discusses rulings of the Supreme Court on some landmark cases relating to Juvenile
delinquency, especially the 2012 Delhi Gang rape case. And subsequent provisions of the
Juvenile Justice (Care and Protection of Children) Act, 2015to protect sexually, mentally,
and maltreated abandoned children.
The research concludes by giving a clear understanding through various given data how
childhood pain and maltreatment is directly related to delinquency among juveniles.
Keywords: Juvenile, Delinquency, Dysfunction, Sociological, Legal, Psychological, Statutes.

INTRODUCTION

Recent research suggests that child abuse and neglect are the root causes of many
mental health issues, including juvenile delinquency.1 Research has shown that the
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link between child abuse and teenage crime is more nuanced and engaging than
previously thought.2

Juvenile crime is increasingly being recognized due to exposure to physical violence
in the family by our legal system. Research has shown that those who have been
abused and neglected are more likely to be sent to the juvenile justice system than
their peers who have not been abused or neglected.3Adolescents who have been
abused are also more prone than their non-abused peers to commit violent crimes
regularly, even if their offenses are minor.4 Emotional, physical, sexual, or ritual
abuse was reported by 72 percent of children who were found to be violent in the
juvenile court system, with 27 percent reporting that they had undergone two or
more types of abuse.5

The knowledge of child abuse aids in understanding why some teenagers indulge
in delinquency. As a result, not all children molested as youngsters become juvenile
delinquents. Using these data, we can conclude that youth violence is not the sole
cause of juvenile delinquency.
Research shows that crime is induced by various causes, not just one. Children who
have been abused, have been exposed to domestic violence, are associated with
delinquent classmates, have parents who are incompetent at parenting, have access
to drugs and weapons, and their communities are disorganized are all factors.
A child or family is more likely to engage in criminal activity with specific risk
factors. They all point to the same danger. Children who grow up in homes where
drugs and guns are readily available, and parents who lack basic parenting skills
are more likely to be raised by criminals. Adolescent misbehavior can be linked to
various risk factors, including child maltreatment, but it is not the only one. People
that have a risk factor don’t necessarily become juvenile delinquents right away.
Therefore, they shouldn’t be confused with predetermination. It is estimated that as
many as one-third of all abused children do not commit criminal acts by the time
they arrive at puberty.
An understanding of child abuse shows that multiple forms of abuse occur
simultaneously. Various forms of abuse increase the risk of future delinquency and
other adverse outcomes for those subjected to them.6 When it comes to becoming
an offender, a specific type of child abuse is unlikely to have that effect.

2 Crittenden PM, Ainsworth MD, Cicchetti D, Carlson V. Child maltreatment: Theory and
research on the causes and consequences of child abuse and neglect. Child maltreatment
and attachment theory. 1989:432-63.

3 Ibid., 1
4 Ibid., 1
5 Boswell G. Violent victims: The prevalence of abuse and loss in the lives of section 53

offenders. Prince’s Trust and the Royal Jubilee Trusts; 1995.
6 Hawkins JD, Herrenkohl T, Farrington DP, Brewer D, Catalano RF, Harachi TW. A review

of predictors of youth violence.
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The present paper investigates whether pain, abuse, and maltreatment lead to juvenile
delinquency. It also tries to inquire how the Indian legal system deals with juvenile
delinquency with the changing times and the provisions for juvenile delinquents’
rehabilitation.

Definitions

1. Child Abuse

There is no definition of what constitutes child abuse prescribed in the Juvenile
Justice (Care and Protection of Children) Act,2015. Child abuse is indirectly defined
in respect of “child in need of care and protection” under Chapter 1, Section 2(14)(iii),
(viii), (ix), (x).7

S.2(14) “child in need of care and protection” means a child—
(iii) who resides with a person (whether a guardian of the child or not) and such
person—
(a) has injured, exploited, abused, or neglected the child or has violated any
other law for the time being in force meant for the protection of child; or
(b) has threatened to kill, injure, exploit or abuse the child and there is a reasonable
likelihood of the threat being carried out; or

2. Sexual Abuse

Sexual abuse is a term used to describe inappropriate intercourse between an adult
and a child of any age. An example of sexual exploitation is rape or sodomy or
exposing oneself to pornography or other sexually explicit material.8

3. Physical abuse

Physical abuse refers to the infliction of non-accidental bodily harm on a child. This
includes burning, striking, punching, shaking, kicking, beating, or otherwise harming
a child. “It may have been caused by inappropriate physical or verbal punishment
for the child’s age,” a parent speculates.9

4. Psychological abuse

Psychological abuse is defined as “a pattern of caregiver behavior or dramatic episodes
that indicate to children that they are worthless or imperfect and that they are
unloved or undesired and in danger.” Children can be threatened or terrorized by

7 Hamilton CE, Falshaw L, Browne KD. The link between recurrent maltreatment and offending
behaviour. International journal of offender therapy and comparative criminology. 2002
Feb;46(1):75-94.

8 https://legislative.gov.in/actsofparliamentfromtheyear/juvenile-justice-care-and-protection-
children-act-2015, accessed on 13.12.21

9 https://www.acf.hhs.gov/, accessed on 13.12.21
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their parents or other caretakers, who may employ harsh or unusual methods of
punishment. Mental abuse is also referred to as emotional abuse, as is verbal abuse.10

5. Neglect

Neglect is described as “failing to meet a child’s essential needs.” Neglect can take
various forms, including physical, educational, and emotional neglect. Physical neglect
includes not providing enough food or clothing, proper medical treatment, surveillance,
or weather protection, such as providing a warm living environment or jackets
when it’s frigid outside. Neglecting a child’s education can take many forms, including
failing to provide quality education or failing to meet specific educational needs.
Abuse by a partner or child’s exposure to drug usage or alcoholism are all indications
of the child being neglected psychologically.11

Severity of Abuse

A child’s amount of abuse is as important as the type of abuse he or she endures in
deciding whether or not the abuse contributes to their eventual criminality.
Unfortunately, little is known about the connection between childhood abuse and
subsequent delinquency. Initial research suggests that children who have been badly
abused frequently have higher delinquency rates. Nevertheless, there is no straight
association between the two occurrences.12 It’s also important to keep in mind that
different children have varied reactions to maltreatment. Even the most severe types
can be accepted and adapted by those who are sensitive to slight variations. One of
the most challenging aspects of understanding this relationship is determining the
physical and emotional abuse each child suffered. To put it another way, figuring
out the extent of abuse can be difficult.

Adolescent Abuse

Most studies have focused on the link between the child and delinquent conduct,
but teenage abuse is receiving greater attention, and thus further research is needed.
Official statistics suggest that adolescent abuse is on par with or even exceeding
that of children, with adolescent victims making up about 47% of all reported cases
of abuse, but only 38% of the total population of people under the age of eighteen.
13 1415 The more abused adolescents are detained, the more likely they are to engage
in delinquent behavior, according to researchers.

10 Ibid., 6.
11 Ibid., 6.
12 https://www.acf.hhs.gov/,accessed on 13.12.21.
13 Smith C, Thornberry TP. The relationship between childhood maltreatment and adolescent

involvement in delinquency. Criminology. 1995 Nov;33(4):451-81.
14 Hamilton CE, Falshaw L, Browne KD. The link between recurrent maltreatment and offending

behaviour. International journal of offender therapy and comparative criminology. 2002
Feb;46(1):75-94.

15 Ibid., 8.
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Early adolescent delinquency is associated with the abuse of children, although the
link to later adolescent delinquency is less evident. Teenage abuse is a crucial predictor
of violence when it comes to older teens. To a certain extent, this suggests that not
all cases of child abuse have long- term ramifications—after all, not every child
who is damaged grows up to be a criminal.16 17 There is evidence, however, that
suggest abuse in adolescence may have more serious long-term consequences and
that early childhood abuse might have a negative effect on adulthood.

Exposure to Domestic Violence and Child Abuse

Childhood abuse and domestic violence can lead to adult violence. In households
where domestic abuse has taken place, male batterers, for instance, have been found
to have been physically abused and/or seen weapons offences amongst adults.18

Although the effects of domestic violence on children are different from those of
child abuse, the harm they do is exacerbated when children are repeatedly exposed
to violence and victimization. If you look at it another way, the more violent a
child’s childhood is, the more likely he or she is to commit a violent crime as an
adult.19202122

Juvenile delinquency can be predicted by considering a child’s lifetime exposure,
level of intensity, and types of victimization. This exposure can lead to aggressive
behavior in a variety of ways.232425

16 Garbarino J. Troubled youth, troubled families: The dynamics of adolescent maltreatment. InThis
chapter is based in part upon an invited address to Division 37 (Children, Youth, and Families)
of the American Psychological Association annual convention, Aug 25, 1984, Toronto, Canada.
1989. Cambridge University Press.

17 Ireland TO, Smith CA, Thornberry TP. Developmental issues in the impact of child maltreatment
on later delinquency and drug use. Criminology. 2002 May;40(2):359-400

18 Benda BB, Corwyn RF. The effect of abuse in childhood and in adolescence on violence among
adolescents. Youth & Society. 2002 Mar;33(3):339-65.

19 Appel AE, Holden GW. The co-occurrence of spouse and physical child abuse: a review and
appraisal. Journal of family psychology. 1998 Dec;12(4):578.

20 Crittenden PM, Ainsworth MD, Cicchetti D, Carlson V. Child maltreatment: Theory and research
on the causes and consequences of child abuse and neglect. Child maltreatment and attachment
theory. 1989:432-63.

21 Edleson JL. Children’s witnessing of adult domestic violence. Journal of interpersonal Violence.
1999 Aug;14(8):839-70.

22 Hughes HM. Psychological and behavioral correlates of family violence in child witnesses and
victims. American Journal of Orthopsychiatry. 1988 Jan;58(1):77-90.

23 O’Keefe M. Linking marital violence, mother-child/father-child aggression, and child behavior
problems. Journal of family violence. 1994 Mar;9(1):63-78.

24 Silvern L, Karyl J, Waelde L, Hodges WF, Starek J, Heidt E, Min K. Retrospective reports of
parental partner abuse: Relationships to depression, trauma symptoms and self-esteem among
college students. Journal of family violence. 1995 Jun;10(2):177-202.

25 Sternberg KJ, Lamb ME, Greenbaum C, Cicchetti D, Dawud S, Cortes RM, Krispin O, Lorey F.
Effects of domestic violence on children’s behavior problems and depression. Developmental
psychology. 1993 Jan;29(1):44.
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In the first place, being exposed to violent can increase one’s susceptibility to a
violent religious system. As a result, violent behavior is perpetuated and justified
as allowable and provides an appropriate resolution during the conflict.26 27 28 The
more often children are exposed to violence, the more likely they will resort to
violent means of resolving disputes and conflicts. Changing one’s behavior becomes
more difficult if it is constantly reinforced by family and friends.29 30

Laws related to Juvenile Delinquency in India

India is a signatory to the Universal Declaration of Human Rights (1948), the
Declaration of the Rights of the Child (1959), and the United Nations Convention
on the Rights of the Child (1989), which means that the provisions of these conventions
must be incorporated into Indian municipal laws. Legislation aimed at protecting
abandoned children and rehabilitating those who have broken the law has been
passed by the parliament. Calls for harsher regulations against children who participate
in organized and terrible crimes were made following the Delhi-based 2012 gang
rape. India’s parliament approved the Juvenile Justice (Care and Protection of Children)
Act, 2015, to replace the Juvenile Justice (Care and Protection of Children) Act of
2000.
One of the most significant features of the new law is the ability of 16- and 18-year-
olds accused of crimes to be tried as adults in court. A Juvenile Justice Board was
established to determine if the juveniles should be tried as minors or kids. When
one of the defendants in the 2012 Delhi gangrape was barely old enough to be tried
as an adult, this provision gained popularity.
New adoption law has been passed for the second time in a generation, replacing
the Hindu Adoption and Maintenance Act (1956) and Muslim Guardians of the
Wards Act (1890). However, the Act did not repeal these laws. As a result of the
Act, the Central Adoption Resource Authority (CARA) now has legislative authority
to help it better fulfill its mission. Adoptions of orphans, abandoned children, and
children who had been relinquished became much easier as a result of the law.
After it became clear that existing portions of the Indian Penal Code 1860 and the
Criminal Procedure Code 1908 were not adequate to manage the increasing number
of child sexual abuse cases, the Protection of Children from Sexual Offenses Act

26 Rivera B, Widom CS. Childhood victimization and violent offending. Violence and victims.
1990 Jan 1;5(1):19-35

27 Rosenbaum A, O’Leary KD. Children: The unintended victims of marital violence. American
journal of orthopsychiatry. 1981 Oct;51(4):692.

28 Spaccarelli S, Coatsworth JD, Bowden BS. Exposure to serious family violence among
incarcerated boys: Its association with violent offending and potential mediating variables.
Violence and victims. 1995 Jan 1;10(3):163-82.

29 Widom, C. S., The intergenerational transmission of violence,Harry Frank Guggenheim
Foundation, (1989).

30 Nofziger S, Kurtz D. Violent lives: A lifestyle model linking exposure to violence to juvenile
violent offending. Journal of research in Crime and Delinquency. 2005 Feb;42(1):3-26.
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was brought into law in 2012. In terms of protecting children who have been victims,
these rules differ in some respects, yet they complement each other. However, despite
POCSO’s broad responsibilities to safeguard children under 18 years old, the law
aims to address a significant issue by identifying distinct levels of sex abuse in
children and prescribing suitable punishments. Establishing the age of a minor is a
necessary first step in every case involving them. It’s odd that POCSO doesn’t
include a clause to handle this.
In contrast, the Juvenile Justice Act creates documents that can be utilized in court
to decide the age of a minor. The Juvenile Justice Act of 2015 cares for the rehabilitation
of juvenile criminals under the age of 18 through its care and rehabilitation system.
The Act distinguishes between two categories of children: those who are in conflict
with the law and those who require care and protection.
Children who have been the victims of child sexual abuse will not be compensated
under the POCSO. Supreme Court recognized this gap and decided that the victims
of sexual assault and other crimes should be compensated under the National Legal
Service Authority’s Compensation Scheme for Women Victims and survivors of
such crimes.
To expedite trials and protect children at the district level and expedite adoptions
in the country, District Magistrates were given increased powers and responsibilities.
Section 61 of the JJ Act allows District Magistrates, including Additional District
Magistrates, to carry out adoption orders, speeding up case settlement and increasing
accountability. The court’s adoption process used to be overseen, and adoption petitions
may take years to process due to a backlog. As a result of this change, more orphans
in need of homes will find them more rapidly.

Recent trends in Juvenile delinquency

According to the latest data released by National Crime Records Bureau, in the
year 2020, the number of cases registered against juveniles decreased compared
to2019.In 2020, a total of 29,768 cases were registered against juveniles, which is a
decrease of 7.8% over 2019 (32,269 cases).31

1. Madhya Pradesh has the worst record in the country.
In 2020, Madhya Pradesh will be the state with the fewest cases filed against kids
(4,819).32A close second is Rajasthan (2455) followed by Maharashtra (4079) and
Tamil Nadu (2,386).33

2. Theft is the most common crime
The most common crime committed by juveniles under the Indian Penal Code in
2020 was theft - with 6,081 reported incidents.34Other crimes included burglary and

31 https://ncrb.gov.in/, accessed on 13.12.21.
32 https://ncrb.gov.in/, accessed on 21.12.21.
33 Ibid., 13.
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rash driving. Crimes like rape and murder also featured in top ten with 937 and
981 incidents, respectively.35

3. There was a disproportionate number of arrests for crimes punishable by the
Indian Penal Code (IPC) (IPC).
A total of 29,768 kids were held in 35,352 separate incidents. Some 31,618 people
were charged under the Indian Penal Code and 3,734 under Special and Local Laws
out of those arrested (SLL).36 As of 2020, 76.2% of juveniles were incarcerated for
IPC and SLL offences will be between 16 and 18 years old.37

4. Only 6.7% of juveniles apprehended were homeless
While the decrease in the number of cases against juveniles has come as good
news, but the analysis of their family, age, and educational background made in
the report is disturbing. A study of the family background of juveniles arrested in
2020 shows that 29,285 (83.83%) of minors lived with their parents, while another
3,742(10.58%) lived with guardians. Only 2,325 (6.7%) of them were homeless.38 The
following graph shows the data for juveniles apprehended in 2020.

Fig 1. Juveniles Apprehended in 2020

5. Most juveniles in conflict with the law were educated
According to the report, juveniles who went to school committed more crimes than
those who never attended school or were dropouts. Of the total juveniles arrested
in 2020, 17,494 had completed primary school, but not matriculation, while 9,252
had received primary education. A total of 4,966 juveniles were above matric to
higher secondary. Just 2,522 of them were illiterates, while only 1,088 of them had
a high school education.39 The following graph shows the educational status of
apprehended juveniles in 2020.

34 Ibid., 13.
35 https://ncrb.gov.in/, accessed on 13.12.21
36 https://ncrb.gov.in/, accessed on 21.12.21
37 Ibid.,14
38 Ibid.,14
39 https://indianexpress.com/article/explained/juvenile-justice-amendment-bill-2021-explained-

7429971/, accessed on 13.12.21
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Fig. 2: Juveniles Educational Status

CONCLUSION

Research in this article focuses on the relationship between childhood abuse and
adolescent crime. There are still many unanswered questions, and the information
presented here is far from conclusive. It does, however, provide a basic understanding
of the complexity of the relationship. Child abuse and marital abuse are both risk
factors for juvenile misbehavior in the future. But neither of these elements is a
direct cause of delinquency in all cases. In some instances, children who have been
abused or subjected to abuse will become delinquent, while in other cases, children
who have never been mistreated or exposed to violence will become negligent.
Sexual abuse has yet to be linked to subsequent violent offences in research, while
neglect and physical abuse have been demonstrated to be significant risk factors for
future violent offences. The relationship between the two needs further investigation.
Exposure to domestic violence and child abuse should not be perceived as a black-
and-white choice between those who have been victimized and those who have
not. When it comes to the likelihood that a child would engage in criminal behavior,
it’s vital to consider not only the number of times they have been mistreated, but
also the degree of the abuse as well as how long it went on. It’s essential to keep in
mind that various risk and protective factors are constantly interacting to form a
picture of how juvenile crime develops. In many cases, a child who was mistreated
or exposed to domestic abuse can develop delinquent tendencies if the conditions
are harsh or additional risk factors.
Moreover, the recent data shows that unlike previous studies, which indicate that
homeless and abandoned children are more exposed to or inclined towards criminal
and anti-social activities along with their peer group, there is a sharp increase in
the number of delinquents coming from the educated and protective background.
Therefore, further research is required to understand this trend.
Additionally, it is essential to understand the demographics of India. In 2020, the
population aged 18-23 years was 148,503.66 thousand persons. India is a progressive
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country where it has become extremely important to protect, educate and maintain
a socially, emotionally, and culturally safe environment for youth. Indian legislature
is performing a fantastic job through its child’s centric policies. During the pandemic,
the child sponsorship helped many orphaned children live respectable life and thus
helped save these children from delinquent peers or being abused. Juvenile Justice
(Care and Protection of Children) Act, 2021 and Protection of Children from Sexual
Offences Act, 2012 should be strengthened by efficient implementation by the
administration as well as judiciary.
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Juvenile Delinquency in India: Need for Stringent Laws or
Societal Support?
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ABSTRACT

The future of our country rests in the hands of our children. Hence, it becomes important to
ensure that these children grow up in a safe and healthy environment in order to become a
responsible citizen of the society tomorrow. However, not every child is fortunate to receive
caring parents and world-class education. Many of such children devoid of such opportunities
end up on the wrong path. Some of them end up participating in illegal activities or committing
dangerous crimes. Today, there has been a significant increase in the crimes committed by
juvenile. A question which haunts the common man and judges is- Whether these juvenile
delinquents should stand trial as adults or children when guilty of grave acts such as rape,
murder and so on? What are the factors that contribute towards juvenile delinquency? Many
laws have been enacted to resolve the cases concerning juvenile delinquents. But are these
laws equipped to reform them so they can reintegrate themselves into society and lead a
respectable life? Enactment of new and stringent laws may have a deterrent effect to an
extent but it will not be much effective if society refuses to lend its support and continues
treating these delinquents as social outcastes. This article explores various laws and judgments
relating to juvenile delinquency in India.
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INTRODUCTION

“It is a universally acknowledged fact that young people represent a subservient class and
are comparatively powerless which concerns about the welfare and discipline of young persons
have plagued societies for centuries.”1

The issue of juvenile delinquency occurs in all communities, whether simple or
advanced. Juvenile delinquency is defined as the commission of criminal offences
or offences by minors, sometimes known as juveniles (children aged 16-18 years).
These acts are not classified as “crimes” in the same way as they may be for individuals
over eighteen years of age. Such acts committed by children or juveniles are referred
to as “delinquent acts.” It is not merely a legal matter. However, it also affects the
mental well-being of an individual. The person who must deal with it must examine
both the cognitive and familial aspects of the problem. It consists of two categories
of behaviours: status and delinquent offences. Status offences are those that are
unsuitable or unhealthy for kids and adolescents, and hence the behaviour is forbidden
due to the perpetrator’s age. Status offences includes smoking, drinking, etc. Delinquent
offences are defined as violation of legal statutes, such as, murder, rape, etc.
To conduct the trial of delinquents, special courts with specially trained Magistrates
are established. Rather than a “trial,” the juvenile goes through “adjudication,”
following which he or she is given a “disposition” and punishment. It also calls for
the establishment of rehabilitative schools for delinquents. Poverty, shattered
households, family conflicts, psychological abuse, migration, collapse of social norms
and traditional family system, cruelty and injustices by parents or guardians, flawed
system of education, media bias, and other variables are the primary causes of
delinquency. Juvenile delinquency can be as serious as drug related crimes or crimes
committed against other persons.
The concept of prevention and the steps taken to discourage such delinquent behaviour
includes identifying the factors and dangers related with the offences, correcting
them, and then developing protective factors to counterbalance the risks. Crime
rates are at an all-time high in urbanised civilizations where conventional lifestyle,
societal norms, and community groups have become negligent. Children are the
foundation of a country’s future. It is our primary duty and obligation to defend
them and to transform them into responsible members of our society.

JUVENILE: THE CONCEPT

Someone who hasn’t reached the age of majority and is immature or infantile is
considered as a juvenile. In the legal context, a juvenile can be referred to an individual
who is not over the age of eighteen years, an age when he/she can be punished for
committing crime as an adult under the law of the land. In India, a juvenile or a
child is someone under the age of eighteen years.

1 Dr. Nuzhat Parveen Khan, Child Rights and The Law 37 (Universal Law Publishing, New
Delhi, 2nd edn., 2016).
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In law, a minor is a person under a certain age – usually the age of majority –
which legally demarcates childhood from adulthood; the age depends upon jurisdiction
and application, but is typically eighteen years.2 While a minor is defined as someone
who is not yet an adult in the eyes of the law, the term juvenile implies legality. It
does mean someone who is not an adult in legal jargon, which has a negative
undertone. It connotes immaturity and childish behaviour, while legally speaking it
denotes a young person accused of a crime. In this sense, juvenile is the polar
opposite of minor; minor denotes an innocent youngster, but juvenile describes a
young criminal.

FACTORS CONTRIBUTING TO JUVENILE DELINQUENCY

Factors which causes juvenile delinquency are discussed as follows:
a) Individual Factors- A person’s delinquent behaviour can be caused through

a variety of factors. A minor with poor intellect who has not been imparted
with a quality education is more likely to engage in delinquent behaviour.
Other variables that may be present includes temper tantrums, uncontrollable
hostility, difficulty in delaying gratification, etc. Individual characteristics
also includes mental health problems. A person’s psychological condition
has a significant impact on his actions in society. Thus, these characteristics
can result in the involvement of a minor in harmful, violent and illicit activities.

b) Familial Factors- Family factors can include recurrent family feuds, child
abuse and neglect, or the absence of adequate adult supervision. Children
whose parents display a disregard for the rules and societal norms of the
nation may adopt the same attitude. Furthermore, individuals with the poorest
bonds with their family tend to be the same adolescents who participate in
illegal activities.

c) Substance Abuse- The majority of delinquency cases in juveniles involves
substance misuse. Adolescents today use more potent drugs than teenagers
did ten years ago. Furthermore, these children began taking drugs at a fairly
young age. Teenagers who use these illegal or legal substances are more
prone to commit offences. Moreover, when a child is intoxicated, he is more
likely to participate in destructive, dangerous, and criminal behaviour.

PUNISHMENT INFLICTED UPON JUVENILE DELINQUENTS

The Juvenile Justice (Care and Protection of Children) Act of 2000 was by far the
most notable juvenile criminal statute of India. Under this law, a child below the
age of majority was considered as a juvenile, and they were never permitted to
undergo trial as an adult. This provision had triggered criticism in India in the
aftermath of the Nirbhaya Case, which shook the nation on December 16, 2012. In

2 Dr. B. Ramaswamy, Handbook on Juvenile Justice, Child Protection, Care and Welfare
System in India 1 (Alfa Publications, New Delhi, 2013).
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Gaurav Kumar’s3 case, the Apex Court has stated that the JJ Act 2000 is ought to be
reassessed as it had been ineffective in deterring children from committing minor
and heinous crimes. The involvement of an individual below the years in such a
heinous crime as rape, as well as the Hon’ble Court’s standpoint, compelled the
Indian parliament to propose new law, and thus “The Juvenile Justice (Care and
Protection) Act, 2015” (hereinafter JJ Act, 2015) was enacted. The existing juvenile
legislations were replaced. Moreover, some substantial modifications were made.
One of the key developments was that if a juvenile aged sixteen to eighteen years
turned out to be guilty of committing a gruesome act, he would be tried as an adult
under the provisions of the JJ Act, 2015.
As per Section 2(12) of the JJ Act, 2015, a “child” is regarded as someone who has
not attained the age of majority. The Act defines the word “child” in dual ways:

a) “A child who has a confrontation with the law”, and
b) “A child in need of care and protection”.

A “child in conflict with the law” refers to a child guilty of committing a crime
while a minor. On the other hand, another group talks about “child in need of care
and protection” with respect to Section 14 of the JJ Act, 2015. The maximum term
of imprisonment for juvenile offenders under the Act is three years, and this
punishment applies on both serious and petty offences. In the case of an adult
offender, the maximum punishment that can be awarded is seven years of
imprisonment, life imprisonment, or death penalty.

JUDICIAL STANCE ON PUNISHMENT INFLICTED UPON JUVENILE
DELINQUENTS

In Mukesh and Anr. v. State of NCT of Delhi & Ors4, it was argued that the perpetrator’s
age cannot be drawn upon as a cover for the act of depravity accused committed
towards the deceased. He had inserted an iron rod inside the victim’s body, yelled
profanities at her, and caused severe damage to her internal organs. The convict, a
juvenile at the time of committing the heinous crime was released after serving his
sentence.
In Shakti Mills rape case5, a minor was accused of committing a brutal act of rape.
In this case, one of the principal defendants was a teenager who had to serve only
three years of sentencing in a detention facility, whereas offenders over 18 years of
age were given the death penalty. The issue that remains is whether the existing
penalty is enough to reform a juvenile delinquent or not.
Another aspect to examine is the definition of the term ‘heinous.’ To be prosecuted
as an adult, an individual between the age of sixteen to eighteen years must be
indicted with a heinous offence. According to Section 2(33) of the Act, “those offences

3 Gaurav Kumar v. The State of Haryana, Criminal Appeal Nos. 283-285 of 2019.
4 Criminal Appeal Nos. 607-608 with Criminal Appeal Nos. 609-610.
5 State of Maharashtra v. Vijay Mohan Jadhav & Ors, Confirmation Case No. 2 of 2014.
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for which the minimum sentence under the Indian Penal Code, 1860 or any other
legislation for the time being in force is imprisonment for seven years or more”
shall be categorized as heinous offences. Permitting a minor between sixteen to
eighteen years of age to stand trial as an adult in certain cases is undoubtedly a
victory for our country’s judicature; however, the description of word “heinous”
seems to be inaccurate. This was highlighted in the Nangre6 case, where the Bombay
High Court was hearing a writ petition in the matter, which asked if the juvenile
should be sent to a Children Court as the offence was of attempt to murder, which
is punishable under Section 307 of the Indian Penal Code, 1860. “In the present
instance, all of the petitioners, despite being between the age of sixteen to eighteen
years, have not committed heinous crimes, and hence their acts are not covered
under Section 15 of the 2015 Act, and thus the case cannot be referred to Children’s
Court,” the Court concluded. “Hence, the investigation would be supervised by the
Sangli Juvenile Justice Board.” Regardless of the fact that minors sought to murder
someone and cause grave injury, the Court in this matter chose to treat them as
juveniles and save them from serving the punishment they deserved.
It is worth noting that using such a description makes crime seem to be the result
of an age factor, while it is not so. An individual between sixteen to eighteen years
of age is mature enough to know the difference between right and wrong. Hence, if
a minor hailing from this age bracket commits a heinous crime, he should not be
let off without sentencing him with severe punishment.

JUDICIAL APPROACH TOWARDS PROTECTING JUVENILE DELINQUENTS

The Court’s role is very essential for safeguarding the rights of human beings,
especially children. Children are the country’s valuable resource, and it is the principal
duty of the court to protect the rights and facilities granted to citizens for the
wellbeing and progress of the society. The Supreme Court has done an outstanding
job in the care and protection of children. Some of the highlights demonstrating the
judiciary’s position on children’s welfare are mentioned herein:
In Re-Exploitation of Children in Orphanages in the State of Tamil Nadu v. Union of
India7, the Hon’ble Court pronounced that child care and protection legislation should
benefit all kinds of children. The Court stated that the definition of “child in need
of care and protection” under the JJ Act, 2015 should be read as broadly as believable.
Moreover, the Court laid down guidelines to be followed in order to safeguard the
rights and interest of the children.
Kakoo v. State of Himachal Pradesh8 is another landmark case that highlights the effects
of treating a juvenile as an adult during trial. In this case, accused was a teenage
boy guilty of raping a baby girl. While pronouncing the sentence, Justice Sarkaria

6 Saurabh Jalinder Nangre and Ors. v. The State of Maharashtra, Criminal Writ Petition No.
4044 of 2018.

7 (2017) 2 SCC 629.
8 AIR 1976 SC 1991.
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stated that long-term incarceration is bound to convert a juvenile delinquent into a
criminal and stressed that in matters concerning minor offenders, criminological
trends need a more humane attitude.
It demonstrates that the Indian judicial system has begun to become an ally of the
ordinary person. The Indian judiciary is evolving as a contributor and facilitator in
the country’s efforts to improve juvenile justice system. Within the framework of
the Constitution and Juvenile Justice legislation, the judicial branch is taking proactive
measures to look after the well-being of children across the length and breadth of
India. The objective is not to torture delinquents with the threat of incarceration,
but to assist and lead them in becoming the responsible individuals of the society
via rehabilitative process.

CONCLUSION

It is evident from the preceding discussion that simply implementing and amending
the Juvenile Justice Act will not play a pivotal role in reducing cases of juvenile
delinquency. It is critical to sensitize civil society about the malady that exists in
our society. Adolescents involved in crimes are not just criminals, but also sufferers
of this society. Juvenile delinquency can be prevented at a young age if proper care
is taken by family and teachers. Parents and teachers serve an active role in shaping
a child’s psyche. In lieu of labeling juvenile delinquents, essential measures should
be undertaken to provide them with a path to redemption. Their indiscretions,
whether social or psychological, must be called to their attention as soon as feasible.
This societal evil, unlike any other crime, is tied to our society’s dysfunctionality
and inadequacies. There is no evidence that stringent laws will result in lower
crime rates. The notion is progressively gaining widespread recognition that juvenile
delinquents require our society’s compassion and empathy, not only the strong
hand of the law.
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A Viewpoint on Changes Caused in Climate, it’s Consequences,
with a Special Focus on Women’s Health Deterioration Climate
Change: An Introduction

Stuti Narula Markan* & Prof. (Dr.) Beena Dewan**

Climate change basically means the changes caused in the environment and its
condition that is happening on the earth. This generally happens because of the
reasons or impacts that can be internal or external or both. It has grown into a
global problem during the last few decades. Furthermore, these climate changes
have specific health consequences for humans, as well as influencing all species on
the planet in numerous ways. These climate changes are extremely harmful to the
ecosystem as well as human health. If such kind of trend continues, the environment
will have to suffer a major loss and there might be lots of environmental destruction.
During the past times, because of the human activities large amounts of harmful
gases have been released into the atmosphere. It is also one reason that has been a
cause for an increase in the climate changes along with some dangerous effects on
ecosystem as well as the human health. Everyone on the planet earth has enjoyed a
stable climate for a decently long period of time. A warmer climate at this stage
may cause to bring changes that can affect the world, and even our health and
safety. We are all aware that certain climate changes are unavoidable and that there
is nothing we can do about them. Those that can be easily avoided or controlled,
on the other hand, are not being addressed. Because of global warming, the earth
will continue to warm in the coming years. To avert global warming and other
repercussions of climate change, we need to be engaged, participate, and do our
best. In case the earth’s temperature keeps rising the same way in future as it is
happening at present, living beings will go extinct because of the impacts of high
temperatures. This globe would be cooler and the high temperatures we now have
would drop if we as humans contributed to reducing global warming, making it a
better and safer place to live.
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This turbulently changing climate is a very big global problem towards the whole
world’s population mental and physical health. Its major reason is global warming
as well as the emission of a lot of increased amount of greenhouse gases mainly
due to the human activities. This as a result may give a high rise to extreme weather
conditions, pollution, disturbed ecosystem, wild fires etc. And this in turn displaces
families, causes population problems along with food security issues. Climate change
also has direct impact on public health as well which includes affecting the disables,
elderly and pregnant women. Also, this affects majorly the ones who are in more
vulnerable position like lower income groups and children.

CLIMATE CHANGE IS THE BEST HEALTH THREE FACES WITH HUMAN
HEALTH

Climate change is seriousness global challenges being faced by humanity. Change
in climate along with natural and man-made stressors, has many impacts on human
health and disease. Disturbances to physical, biological and ecological systems, as
well as disturbances from many places, can affect public health. This is humanity’s
greatest health threat, and health specialists from all across the world are already
addressing the crisis’s health effects. The Intergovernmental Panel on Climate Change
(IPCC) has determined one fact regarding earlier emissions have led to some global
warming and that more climate change is unavoidable.
Where all have been affected by this, those whose health is most affected by these
changes in climate are women and girls, especially those from low-income households
and disadvantaged communities. Extreme weather conditions are becoming a lot
more common due to climate change. It has various health consequences, including
mortality and sickness. It also jeopardises many of the determinants of health. They
may be equality, health services, support and care, employment etc. Women, children,
migrants, the poor, the ageing population, minorities, and persons with poor health
conditions are disproportionately affected by these climate-related health concerns.
Climate change has impacts on population displacement, family breakdown and
violence, a lot of impacts on food and water availability, economic infrastructure,
public health as well as the limited capacity of civil society to maintain the security
of its citizens. It also has a direct effect on health and people. The most affected
population includes women, especially pregnant women, children, people with
disabilities and the elderly.

CLIMATE CHANGE AND HEALTH IMPACTS ON WOMEN’S HEALTH

There is a saying that investing in health of women is investing in the health of
future generations. Consequences of health related to climate-related may be indirect
or direct. Direct effects may be the ones that are effects of excessive heat or cold
that cause physiological harm or may be the connected yet intangible and some
kind of arranged responses to pollution, water contaminants, and sometimes
discontinuance of services. Results that are indirect relate to trajectory and antibody,
whose distribution or increase are regularly an impact of the change in climate.
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Change in the climate has effects on the health through a several factors, including
heat and inadequate quality of air and extreme weather events1. The risks towards
health associated with these exposures may be psychological, cultural and socio-
economic associated with vulnerabilities that differ significantly between males and
females. Lack of data on gender-disaggregated health is one issue that prevents a
clear knowledge of abundance of exposure to damage and may result in not having
awareness by worldwide healthcare staff that may be global, national or local.2

Many such examples are there including the following:
• Many females are there who may be a sufferer of major anaemia, some kind

of malnutrition as well as other health problems and are even suffering from
insecurity of food that may be caused due to climate changes due to more
nutritional needs, especially during the time of menstruation, pregnancy and
delivery or birth of child. Anaemia can cause cognitive problems such as
poor performance in academics or working or may be poor attention span.3

• Respiratory & cardiovascular diseases also known as breathing and heart
diseases are secondary to exposure towards poor quality of air and they
impact women due to moving or dispositioning of something in the lungs
and high chances of anaemia4. The quality of air is deteriorated and is even
linked with not so good birth reported results and even causes affects the
health of child or mother. It’s also linked to the development of the foetus
within the womb restriction stillbirth and congenital defects.5

• In the aftermath of catastrophes, the females are little more likely to face
physical, sexual and domestic abuse, as well as a slower recovery. When
women’s socio-economic position is low, these effects are amplified.6

• For paupers or women who leave the country for migration studies, forced
migration etc are extremely important.7

Women play a crucial role in the society with respect to the response towards
climate change. Some researchers have shown the vulnerability of women to the
incidental movements in general and also in distributing the same. In countries
that are not well resourced, accessibility to proper health care, along with reproductive
health care requirements like contraceptive pills or treatment after or before abortions,

1 Crimmins A, Gamble J, Beard CB: The impacts of change in climate on human health in
the US

2 Šrám RJ, Dejmek J, Ambient air pollution and pregnancy outcomes: a review of the literature
3 Jáuregui-Lobera I. cognitive functions and iron deficiency
4 Chen LH, The association between fatal coronary heart disease and ambient particulate air

pollution
5 Health Effects Institute The burden of disease attributable to major air pollution sources in

India
6 WHO 2016. Global report on health
7 Davis I. 2005, Tsunami, Gender, and Recovery
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or maternity health and pre-pregnancy care is in fact not up to the mark, and any
disaster that limits any such accessibility will only accelerate improper results.
Their engagement has been shown to result in increased attention to and response
to people’ demands, as well as increased collaboration across party and ethnic lines,
both of which lead to long-term consequences
Some steps are hereby suggested that if followed may reduce the gender-specific
health threats that are caused due to change in climate. They are as follows:

• Women are the caregivers and educators along with being, agents in the
society for changes that may be caused. They should be recognised for the
same.

• Providing information and educating everyone with respect to health threats
of climate change that are gender specific is also one of the solutions to this
problem.

• Collecting quality data regarding gender and related details will provide a
better view of associations of climate health and allow for modelling something
that can improve outcomes for women.

• A solid functional evaluation of women’s vulnerability is essential for achieving
any such aim. Such an evaluation gives a thorough and in-depth understanding
of the consequences of change in climate and increases the likelihood of
effective response.

• Women’s health after the introduction of any policy or project should be
used as an indicator or symbol for the success of any such policy or project.
Also areas with lack of proper hygiene and good health facilities should be
identified for present and future vulnerability.

• Identifying and making reporting mechanisms available and clear and regular
analysis of gender aspect shall benefit in increase transparency in achieving
the goal.

Health consequences due to such kinds of climate change events can be classified
into two parts, which is direct or indirect6. Direct impacts refer to the physiological
impacts which may be of heat or cold and along with response disruption of services
like fertility or pollution problems.
Pathogens and their rise or decline have indirect effects. Climate change has a direct
influence on a female’s fertility, pregnancy, mental as well as sexual health along
with reproductive health and survival, according to epidemiologic studies. Access
towards comprehensive care of health, including health with respect to reproduction
such as contraception and abortions, as well as pregnancy, or maternity health is
already limited in low- and middle-income nations, and any crisis such as climate
change further exacerbates the situation. The crisis of this climate change is shifting
the risk equation in favour of women’s health, as well as new born health care. It is
a health issue that requires attention for the well-being of this and future generations.
If we talk about The United Nations Framework Convention on Climate Change
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says that Women’s are particularly the people who face poverty, face increased risk
factor and bear a larger weight of change in climate consequences. Due to this
reason,  climate change increases the likelihood towards gender-based health issues.
Women have varied dietary demands, such as at the time of pregnancy or child
birth, which puts them at a higher risk of developing climate-related disorders.
Cultural factors also increase the risk of making the women vulnerable. While a
number of reasons such as change in climate, poverty or discrimination in the society
may contribute to the rise in health inequalities based on gender, women’s social
responsibilities offer chances for supporting solutions to health issues, environmental
sustainability or any risk regarding disasters.
To protect situation of women and mobilise the enormous social potential that they
have to avoid, policy must go beyond the traditional separation. Gender inequities
are amplified by hazards related to climate, according to the International Panel on
Climate Change, which for women result in occupational dangers like higher workload
inside and outdoors, stress that may be emotional or psychological, and higher
mortality relative to males.
Women’s competence to be the protectors or agents of the change in climate, belief
and potential gender inequity, according to a worldwide UN Women Specialist
Gender inequalities, as well as discriminations such as resource access and control,
equal rights to decision-making power, impact females and males can or cannot do
with respect to change in climate.

Why are women more vulnerable?

The condition of vulnerability in women because of change in climate stems from a
number of factors that may be cultural, economic    or social. The United Nations
has researched and estimated that there are 1.3 billion people that are facing in
poverty in the world, that has about 70% women. In urban areas, women head
about 40% of the poorest households. Women dominate global food production but
even owning not even 10% of the land. Women make up a big proportion of poor
people of the society that rely heavily on a few resources that are naturally gained
for livelihoods, especially in backward areas, where they are majorly taking care
and being responsible for providing water as well as other supplies for their families
to cook and heat along with food security.
They are mainly responsible for the most laborious and time-consuming operations
performed, that may be done in a manual way or with some tools. In some areas,
women are engaged in subsistence agricultural activities such as gardening, poultry
or some other small livestock rearing for household consumption. Women do not
have a lot of ability to access or control goods and services in the environment.
They participate insignificantly in what we call as coming to a decisive point and
do not participate in any kind of dispersal of benefits from taking responsibility for
managing the environment and its repercussions. Due to this, it is evident that
women have somewhat less options to adapt to climate change than males. In many
societies, women are being protected from socio-cultural norms and childcare
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responsibilities or working in times of disasters such as climate change. Such a
situation is likely to place more burdens on women. In many developing countries,
women are already subjected to gender disparities in education sectors, ownership
of land, housing conditions, violence problems, human rights, political status as
well as economic status and health care economy.
Women’s vulnerability is also increased because of climate change and which is an
additional stressor It is a well-known fact that at those times, women have to face
increasing burdens and responsibilities from family members, especially young children
and the elderly.7

Also, it’s miles really well worth noticing that the warmth waves, droughts, growing
sea tiers and intense storms disproportionately have an effect on girls. And this is
due to the fact girls are much more likely to stay in poverty than guys as they have
got much less get right of entry to simple human rights just like the capacity to
transport freely and gather land, that’s due to illiteracy and societal pressure, and
in addition, they face systematic violence that escalates in the course of the duration
of instability. These factors combined with others suggest that as the weather escalates,
the girls will become more and more conflicted.

Improving the adaptation towards climate change for women

Despite the susceptibility they have, women are recognised as more than just change
in climate victims; they are also agents for adaptation and reduction. Over a major
period of time, women have gained knowledge and  ,practices about water
conservation, food storage and preservation as well as natural resources management.
The learning, experience and knowledge that pass from one generation to another
can effectively contribute to sustaining the community livelihoods. To this end and
to strengthen the capacity of women to adapt all over the world, especially in
countries that are developing, the following points should be considered as
recommendations:

• It is necessary to identify and support adaptation initiatives to achieve the
impacts of change in climate, particularly when it comes to water security,
food conservation, agriculture, energy preservation, health preservation, and
disaster and conflict management. Important gender issues related to
Adaptation to climate change, such as unequal access to resources, should
also be considered.

• Now there is a need to have women’s priorities which help in the development,
planning and funding processes then there is a need for women’s priorities
and needs which should be reflected. Women should have the power of
decision-making at the national levels of resources for climate change initiatives.

Women who work on the creation of new and innovative technologies can make
them more adaptable, relevant, and long-lasting. Gender views on sustainable
development and climate change should be main streamed in national policies,
strategies, associated plans, and initiatives.
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According to one expert on climate change, women are not helpless victims. Their
participation and leadership have the capacity to change their countries and
communities for the better.

SOCIAL JUSTICE REGARDING HEALTH

Sexual and reproductive health rights

Females are at a risk with greater probability of exploitation including physical and
mental violence, all kinds of abuse or trafficking, as well as violence by partner in
response to deracination and their susceptibility. Mental pressure as well as depression
are very common these days. The chain within the climatic conditions and women’s
sexual health along with reproductive health as well as rights related to that are
always there.

Environmental injustice

The effects of environmental hazards and the impacts caused by change in climate
are again increasing discrimination in the population and it is not only the socio
economic or structural disparities.

Intergenerational justice

Adverse effects will continue to reoccur across the whole lifespan of human beings,
with people born with disadvantages due to climate change-related results, thereby
prone to disease having their predispositions and improperly adjusted to the climatic
conditions along with the change results during their lifetimes.
Our planet earth is day by day getting to warm more and more and as portions of
the planet become a place that will be difficult to live in the years to come at the
present situation of a lot of emissions, change in climate as well as climatic situation
has now given a threatening condition that exists for a major portion of humanity.
The healthcare providers have a very important and crucial role to play in helping
their patients with adjusting to a changing climatic conditions; these efforts will
help as they might have a long-term effect and can make it easy for the future
generations.

A FEW SUGGESTIONS FOR REDUCING CLIMATE CHANGE EFFECTS

We as individuals can help in tackling climate change and fight it from our own
homes and communities, contributing further to an equitable economy. We need to
follow a few steps which include:

• In order to protect food from being wasted we can reduce it by buying only
what we actually need for our day-to-day life, eating leftovers and also we
can donate the excess to food banks. This is a simple step as well as very
useful thing that can be done. This can help save food and ultimately save
the environment.
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• The people all over the country adopts to have low meat consumption and
thus also avoid the associated effects including deforestation, many carbon
emissions could be reduced. Therefore, again saving the environment especially
if we go on a vegetarian diet.

• Renewable energy is basic and much needed to strengthen the world as we
move towards reducing the usage of fossil fuels. We may purchase renewable
energy from the producers of the same as well as use more of renewable
utilities which may not require the sun or wind energy resulting into benefitting
the human.

• Change in climate has effects on local, national levels. We should give vote
to a climate activist, support  and make all necessary changes in the the
climate policies if required and also use our citizen voices when we disagree
with something concerning this.

• Divesting means withdrawing funds from the organization that fund fossil
fuel expansion, which can eventually deplete funding for such projects. We
can build a fossil fuel-free nation by cultivating confidence in divestment
and not supporting adverse effects of that.

• To reduce the climate crisis is one of the most cost-effective and easy way
and is done through better insulation. Reducing emissions and saving money
both can be done by installing modern gadgets which reduce the energy
required to heat a home.

• LED which mean Light Emitting Diodes are also helpful in achieving this
goal. They efficiently produce light without releasing heat or wasting energy.
It consumes less energy than other bulbs and twice as much as compact
fluorescent lamps. So they should be preferred for usage.

• While we as individuals cannot revolutionize the shipping, air, and automotive
industries, but together we can demand change by looking at high-volume
shipping, using electric or hybrid vehicles, and reducing total costs.

• The acquisition of new raw materials utilizes more resources than the recycling
of existing materials. However, we need to ensure that what is recycled is
done without causing bad quality pollution.

• To save money the original way out is choosing to buy less or not to buy.
When we don’t buy, we lessen the wastage that ends up in landfills. Buying
less if we can is a specific solution to the problem.

Therefore, we can say that, one-day humanity will disappear from the face of the
earth. If we take action instead of ignoring these problems, we will be able to save
the earth and our future. Although the climate is being damaged by human error
and has caused enormous damage to the climate, ecosystems and the earth in general,
it is not too late to start over and try to undo what we have done so far and cause
damage to the environment. And if we all start to contribute to saving the environment,
we can be sure of saving the future.
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CONCLUSION

Such deep effects of change in climate can be felt in a very short span of time with
the occurrences of disasters like floods, earthquakes and other disasters in a vast
period of time by reoccurring deterioration of our surroundings as well as environment.
The negative results of such happenings have at times been felt in many areas,
including the ones related to food and its security along with agricultural concerns.
This also includes the health of individuals and their settlement with respect to the
ones who are migratory. Women being an important part of the population when
being poor are more vulnerable than men towards this climatic condition. It is
majorly because they also constitute the poor part of the world’s population and
hence are more affected. It is worth noting that they also face a lot of barriers that
may be social, economic or political that cause them problems and intervene in
their growth. People in rural areas in developing countries are vulnerable and they
are dependent on local natural resources for their livelihood. Also, when related
with unequal access to resources and to decision-making processes, limited mobility
places women in rural areas in a position where they are disproportionately affected
by climate change. It is thus important to identify gender-sensitive strategies to
respond to the environmental and humanitarian crises caused by climate change.
There are many sources of fresh water which is being affected due to change in
climate which is causing impact on the availability of water which is used for
productive and domestic work. In developing countries, females bear the burden of
bringing water from some other place for their families and spend significant amounts
of time regularly for the same. Some of the health problems due to this are lesions,
the hardening of skin, dark spots on hands and feet, swollen limbs and the loss of
feeling. Arsenic exposure also manifests itself in the form of skin lesions that usually
have negative social repercussions for arsenic-poisoning victims—the situation is
particularly worse for women who can be shunned, excluded, and stigmatised, based
on physical appearance— this also impacts the ability of single women to get married,
and in many cases unmarried women are more vulnerable to poverty and social
exclusion.
Resources are needed to accomplish the cost of the goods, services and technologies
required in the implementation of climate change measures in developing and
developed countries. Factors such as gender inequality or gender gaps in the field
of education, salary along with time utilisation; and some  roles that belong differently
to different genders. Firstly, there is a need to know that the women’s response and
ability to cope with change in climate and its issues depend on how strong the
underlying health and wellbeing of the breadth of their social networks are there.
And secondly, women’s ability to adjust according to the required demands of the
climate change also is according to the extent of how they may have control over
economic and financial resources.
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Conventional Terrorism Vis-à-vis Neo-Terrorism: Concerns and
Issues
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ABSTRACT

Terrorism in all of its manifestations is pernicious. Global security threat emanating from
CBRNE terrorism has been unequivocally recognized as a matter of grave concern by the
international community. CBRNE terrorism is a plausible phenomenon that requires adequate
consideration, substantial countermeasures, and an expert defense community. Not only the
traditional security tactics find themselves incompetent to fit in the complex realm of CBRNE
terrorism, but also the associated technologies are unceasingly reshaping the global security
environment and CBRNE landscape. The article probes into the analysis of contributing
factors that are likely to result in the occurrence of CBRNE attack by terrorist organizations
including those related to decision-making processes, capability, resources, sponsorship, intent
and ideology, and also the possible means via which terrorist groups equip themselves with
such sophisticated materials and agents. The article further elucidates the present law structure
available on both the national as well as the international level to combat CBRNE terrorism
and the dire need for all the nations to have a common footing against terrorism.
Keywords: Agents, Countermeasures, Threat, Security, Law.

1. PROLOGUE

XXI century has been characterized as an epoch unabatedly threatened by CBRNE
terrorism and weapons. In the contemporary international climate, the prospect of
terrorists deploying CBRNE weapons is escalating, in part because of the rampant
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development of technology and unrestrained access to the internet, as well as publicized
novel evidence of terrorist interest and capabilities.1 CBRNE is an acronym that
stands for “Chemical, Biological, Radiological, Nuclear and Explosive” materials or
agents. The term was developed to describe the different types of weapon systems
that may be utilized in criminal or terrorist attacks. In the past, the term NBC i.e.
Nuclear, Biological and Chemical was used by the United States. But later, during
the Gulf War, the USA coined the term Weapons of Mass Destruction (WMD)
synonymous with CBRNE. In the past couple of decades, especially post 9/11
horrendous attack in the United States, CBRNE terrorism has acquired a more realistic
form. Within its ambit, CBRNE encompasses chemical threats like nerve agent ‘sarin’
attack in Tokyo. Hazards from biological materials such as SARS, MERS, Swine flu,
Ebola epidemics in Africa and coronavirus pandemic are certain instances of which
can acquire the shape of bioterrorism. Regarding bioterrorism, although the general
consensus among experts is that only a relatively small subset of terrorists would
actively pursue bioterrorism, the pandemic caused by COVID-19 has categorically
established bioterrorism as a viable tactic. Myriad vulnerabilities have been exposed
about the global health systems and incoherent and delayed responses by the concerned
authorities across the globe.

2. JOURNEY FROM CONVENTIONAL TERRORISM TO ‘CBRNE’ TERRORISM

Terrorism by its very nature is difficult to define. Even the United States Government
cannot agree upon one single definition. The age old adage, “One man’s terrorist is
another man’s freedom fighter” still holds good. On one hand, the term is used as
a label specifically political label to condemn violence by certain actors as immoral
and unjustified. On the other hand, those labelled “terrorists” rarely identify themselves
as such, and typically use other euphemistic terms or terms specific to their situation,
such as separatist, freedom fighters, liberator, revolutionary, vigilante, militant,
paramilitary, guerrilla, rebel, jihadi or mujaheddin, or fedayeen, or any similar-
meaning word in other local languages. This is further complicated by the moral
ambiguity that has surrounded terrorism from time immemorial.2 Hence, the use of
the term implies a moral judgement.
In the recent past, there has been a paradigm shift in the concept of terrorism. The
new forms of weaponry constitute a class by themselves because of their potential
effects. With such CBRNE weapons any terrorist attack can be an unprecedented
disaster.
Firstly, chemical terrorism in conventional definition means chemical compounds
that have deleterious effects on human body and living beings. The effects of chemical
weapons may occur very quickly after the exposure, in matter of minutes3. There

1 Jagdeep Saikia & Ekaterina Stepanova (ed), Terrorism, Patterns of Internationalization, Sage
Publications India Pvt. Ltd, New Delhi, 2009.

2 Yuvacharya, Dr. Lokesh and Dr. Anil Dutta Mishra, Terrorism A Global Challenge, Regal
Publications, New Delhi, 2009

3 Ibid at 2, p.109
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are numerous incidents in the latter half of the twenty-first century where chemical
weapons were used such as by Iraq in the war against the Iran in the mid-1980’s,
by Libya against Chad in 1987, and by Suddam Hussein of Iraq against the ‘Kurds’
in 1988.4 The two most recent examples of the use of chemical weapons were the
sarin poisoning incident in Japan in 1994, and the sarin attack on the Tokyo subway
in 1995. These two attacks re-focussed international attention on the potential use
of chemical weapons by terrorists, and on the dangers posed by chemical weapons.
At present chemical agents are comparatively easier to obtain, work with or adopt
into weapons, hide and transport to the point of use. The expression that chemical
weapons are ‘the poor man’s atomic bomb’ holds good till date and terrorist groups
have high tendency to resort to use of small-scale toxic chemicals for attacks which
will trigger an immediate and disproportionately terrified response on the part of
the target population. Moreover, objective sought to be achieved could be seen by
some terrorist groups as outweighing the difficulties, dangers and costs of developing
chemical weapons.5

Secondly, biological terrorism includes weapons of mass destruction comprising of
micro-organisms and toxins. There are a huge variety of genetically or traditionally
modified bacteria and viruses to withstand antibiotics, that could be used as biological
weapons, but some of the most common types today are bacteria, viruses, toxins,
and fungi. Dr. Francis Boyle, who drafted the U.S. Biological Weapons Anti-Terrorism
Act of 1989 has given a detailed statement admitting that the 2019 Wuhan Coronavirus
is an offensive Biological Warfare Weapon and that the World Health Organization
has the knowledge of the same.6 Bioterrorism is an attractive weapon because biological
agents are relatively easy and inexpensive to obtain or produce, can be easily
disseminated, and can cause widespread fear and panic beyond the actual physical
damage they can cause. For instance, in one analysis the use of conventional weapons
costs was estimated at $2000 per square kilometre. Nuclear weapons were estimated
to cost $88, chemical weapons $600, and biological weapons would only cost an
estimate of $1 per square kilometre.7 The proliferation weapons and the ties that
many of the States with biological weapons programs have with international terrorist
groups has also contributed to the perceived  increase in the threat posed by biological
terrorism8.
Lastly, nuclear terrorism denotes the use or threat of the use of nuclear weapons in
acts of terrorism, including attacks against facilities where radioactive materials are
present. In legal terms, nuclear terrorism is an offence committed if a person unlawfully

4 Ibid
5 A. K. Lal, Neo-Terrorism, Gyan Publishing House, New Delhi, 2005, p.121
6 Robert Skopec, Coronavirus is a Biological Warfare Weapon, HSOA Journal of Clinical

Studies & Medical Case Reports
7 Douglass, Joseph D.; Livingstone, Neil C, America the Vulnerable: The Threat of Chemical

and Biological Warfare, 1987, Lexington Books (May 1, 1990)
8 Arnold M. Howitt and Robyl Pangi, Countering Terrorism- Dimensions of preparedness,

the MIT Press Cambridge, Massachusetts, London, 2003, p.100
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and intentionally uses any nuclear and radioactive material present with the intent
to cause death or serious bodily injury. The three version of nuclear terrorism defined
the meaning of nuclear terrorism, terrorist use of nuclear weapons, operation against
nuclear facilities that may result in the release of radioactive material and use of
radioactive material for the purpose of contamination. The danger of nuclear terrorism
most often brings pictures of a city totally devastated and incinerated by a nuclear
bomb. The land and property destroyed would remain useless for decades and
would become a stark monument reminding the world of terrorist ideology9. The
world has witnessed two nuclear attacks: In 1945, the United States detonated nuclear
bombs on the Japanese cities of Hiroshima and Nagasaki. The bombing brought a
quick end to World War II, but at an awful cost to innocent Japanese civilians.10

Presently, Nuclear terrorism is a distinct threat and will continue as such for times
to come. There are two possibly reasons for a terrorist to deploy a nuclear weapon:
Black mailing the target state with the threat to detonate a hidden nuclear device to
obtain concessions from society or a detonation of a nuclear device on the territory
of declared adversary to inflict mass causalities and widespread contamination of
the territory.11

3. INTERNATIONAL LEGAL FRAMEWORK AGAINST CBRNE TERRORISM

Terrorism being a transnational problem, there is an exigency for an integrated
response.  The United Nations has played an enthralling role in assisting the Member
States in countering terrorism primarily by building consensus on common approaches
that can combat terror attacks. It has assisted the States to ratify the universal legal
instruments against terrorism, incorporate the provisions of conventions in their
national legislation and build the capacity of their national criminal justice systems
to implement those provisions effectively in accordance with the rule of law and
due respect for human rights.
Relevant gist of the provisions of significant international legal instruments are
discussed in the following captions-

I. Convention on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons and on their Destruction (CWC), 1993

The CWC can be structured into the following heads-
• Arms control obligation which mandates State Parties not to develop, produce,

otherwise acquire, stockpile, retain or transfer chemical weapons.
• A disarmament obligation under which a Member State is obligated to destroy

chemical weapons in their possession. Also, they are under the responsibility

9 Ibid, p. 115.
10 Sue Mahan and Pamala L. Griest, Terrorism in Perspective, SAGE Publications, Los Angeles,

2008, p. 288.
11 Gus Martin, Understanding Terrorism-Challenges, Perspective and issue, SAGE Publication,

New Delhi, 2003, p. 130.
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to destroy abandoned chemical weapons and production facilities under their
jurisdiction.

• A prohibition belonging to the law of armed conflict whereby the State Parties
are prohibited to use chemical weapons, including a prohibition to use riot
control agents as a method of warfare.

The CWC does not deal with chemical terrorism directly, but the obligations to be
followed by the State Parties under CWC have the potential to eliminate the threat
of chemical terrorism. The treaty also formulates a verification and implementation
mechanism whereby the Organisation for the Prohibition of Chemical Weapons
(OPCW) monitors the situation in the chemical weapons proliferation and keeps
check and vigil on the chemical facilities that are highly vulnerable in the context
of chemical terrorism. However, one of the major shortcomings of the CWC regime
is the fact that the convention does not anchor any sanctions against a Member
State violating the provisions of CWC. Also, States continue to blur the lines by
developing civilian and military chemical programs simultaneously. Such development
of chemical programs may prove to be potential sources of weapons for terrorists,
thereby rendering the provisions of the treaty ineffective against chemical terrorism.
Another significant problem is that certain member states have not yet adopted an
effective local law for the implementation of their commitments arising under CWC.
Hence, in order to strengthen the international regime of CWC, expansion of
jurisdiction of the treaty seems to be an inevitable measure.

II. The 1968 Nuclear Non-Proliferation Treaty (NPT)

The main objective of NPT is the prohibition of horizontal proliferation of nuclear
weapons and technologies that indirectly prevents nuclear terrorism. International
Atomic Energy Agency (IAEA) acts as the verification institution of the NPT whereby
it monitors and controls the physical protection of nuclear and radioactive materials
and facilities. Assessing the national capacities of member states for detecting
unauthorised activities in relation to nuclear and radioactive materials is also one
of the primary functions of IAEA. However, it is a weak instrument for preventing
and countering CBRNE terrorism as it does not prohibit the possession of nuclear
weapons for the nuclear-weapon states (NWS) such as the USA, the UK, China and
Russia. These nations could potentially become the sources of nuclear terrorism.
Another major drawback with respect to IAEA is that it is not charged with the
implementation of NPT and does not have any sanction mechanisms to enforce the
states for compliance with the provisions.

III. The 1950 Convention on the Physical Protection of Nuclear Material (CPPNM)

The treaty calls for a set of rules to be implemented in the legal system of the
Member States such as criminalising the acts or attempted acts of theft or robbery
of nuclear materials. It also imposes an obligation on the government of the Member
States to establish jurisdiction over the offences listed in Article 7 of the CPPNM. A
Diplomatic Conference in July 2005 was convened which amended the convention
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and made it legally binding for the state parties to protect the nuclear facilities and
materials in peaceful domestic use. Also, it sought expanded cooperation among
the nations concerning rapid efforts to locate and recover stolen or smuggled nuclear
material and mitigate any radiological consequences.

IV. The 1996 Comprehensive Nuclear Test Ban Treaty (CTBT)

CTBT owes its origin to the international momentum which developed in the late
1960s towards preventing nation-states from acquiring nuclear capability. It seeks
to completely ban any nuclear weapon explosion and even a weapon test. But the
treaty seems to have reached an international stalemate and has not been able to
fulfil the objectives it was meant to achieve. The treaty requires ratification by 44
specific states before it can enter into force. The United States is one of the eight
states out of specific groups that has not ratified the treaty. Failure of the US
international legislature to ratify the treaty has been cited as one of the prominent
reasons by many countries to delay their ratification.

V. The 1972 Convention on the Prohibition on the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction (BTWC)

Although the treaty does not directly deal with bioterrorism, it serves as a core
legal instrument for the biological non-proliferation and disarmament regime. The
most significant provision of BTWC is under Article II which states that member
parties are obliged to destroy or divert to peaceful purposes all biological agents,
toxins, weapons, and equipment under their jurisdiction. But, a major shortcoming
of the convention is that it does not anchor any control or verification mechanism
which could regulate the observance of commitment by the States Party. It fails to
establish any institutional structure that would ensure the implementation of BTWC
provisions or sanction mechanisms. Hence, the treaty’s international regime is
ineffective which can only be strengthened by its application on such states that are
under suspicion of military biological program development.

4. INDIAN LEGAL FRAMEWORK AGAINST CBRNE TERRORISM

There is a glaring lacuna in domestic laws against CBRNE terrorism. Among a few
domestic legislations in the country, the principal laws that deal with CBRNE terrorism
are as follows:

I. Weapons of Mass Destruction and Their Delivery Systems (Prohibition of Unlawful
Activities Act, 2005)

The Act was enacted in June 2005 and provides for integrated and overarching
legislation on prohibiting unlawful activities in relation to weapons of mass destruction,
their delivery systems and related materials, equipment and technologies. The preamble
of the Act highlights India’s policy of global nuclear disarmament. The Act is in
furtherance of India’s commitment to its obligation as a member state to Convention
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on the Prohibition of the Development, Production, Stockpiling and Use of Chemical
Weapons and on their Destruction (CWC), 1993 and the Convention on the Prohibition
of the Development, Production and Stockpiling of Bacteriological and Toxin Weapons
and their Destruction, 1972. The Act imposes a total prohibition on the manufacture,
possession, development, transport and delivery, export and brokering of weapons
of mass destruction. Besides, possession of any fissile or radioactive material for
the purpose of instilling fear among the masses of India or beyond its territories is
prohibited. The Act also provides diverse punishments for the violations of its
provisions.

II. The Chemical Weapons Convention Act, 2000

The Preamble to the Act overtly states that it was enacted to give an effect to the
Convention on the Prohibition of the Development, Production, Stockpiling and
Use of Chemical Weapons and on their Destruction (CWC) ratified by the Indian
Government on 14th January, 1993. The overarching feature of the Act is establishment
of National Authority and appointment of enforcement officers to implement the
provisions of the convention. Chapter III of the Act provides for the prohibition
and regulation of chemical weapons and toxic chemicals. The does not impose a
blanket ban on the development and acquisition of toxic chemicals or precursors.
Their processing, production, consumption, transfer, import or export is permissible
if the same is needed for research, medical, pharmaceutical or productive purposes.
Later in 2012, the Act of 2000 was amended by the Chemical Weapons Convention
(Amendment Act), 2012. Amendment broadened the scope by prohibiting the transfer
of specifies toxic chemicals from the state which is not a party to the Chemical
Weapons Convention. Amendment Act also conferred upon the Central Government
the power to appoint ‘any of its officers’ as enforcement officers.

5. FACTORS REGULATING THE CBRNE THREAT SPECTRUM

‘Publicity’ forms sine qua non of terrorism. Aiming to strike fear or terror in the
minds of people is the primary objective of terrorism. Owing to this element of
worldwide publicity, the use of CBRNE weapons will give novel dimensions to the
growth of terrorist violence on a global scale addressed to a much broader audience.
The quantitative research reveals that while the most lethal incidents prior to the
1980s involved only dozens of fatalities, in the past two decades, the casualties
have reached thousands for the first time in history.12 Therefore, CBRNE weapons
can aggrandize terrorist organizations substantially. Factors underlying the threat
of CBRNE proliferation can be categorized as follows-

I. Augmentation of Religious Militant Groups

The traditional terrorist groups were structured to achieve fundamental nationalist
goals and political agendas. But, since the late 20th and early 21st century, the world

12 Ibid at 1.
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has witnessed disturbing trends with greater lethality of terrorism driven by religious
incentives in general and Islamic motives in particular. The quantitative indicators
reflect an upsurge in the percentage of religious terrorist groups from about three
percent in 1980 to forty-three percent in 1995. The upgradation of terrorist activities
to a ‘sacred act’ has highly invigorated the perpetration of more deleterious and
comparatively large-scale attacks. The core characteristics of extremist religious militant
groups such as justification and legitimization of the use of terrorist means on
moral and religious grounds set them apart from their secular counterparts who
are stereotyped for being motivated by nationalist or separatist or purely ideological
objectives.13 Thus, the level of ‘traditional’ terrorist violence is comparatively moderated
by the need to retain proportionality with the goals. On the other hand, terror
groups based on religious and ethnic fanaticism vehemently label the victims as
heathens or infidels resulting in expansive terror attacks without compunction.
Unbridled by any scruples, the tendency of militant groups of religious orientation
resorting to the use of CBRNE weapons increases manifold.
Besides Islam-based terrorism, an emerging trend within religious-inspired terrorism
is the escalated levels of terrorism perpetrated by various cults and millenarian
groups. The violent activities by such organizations are directed inwards with antipathy
towards the government and certain sections of society. Such apocalyptic belief
systems can play a pivotal role in the usage of CBRNE weapons for highly destructive
terrorism.

II. Technological maturity as an enabler of CBRNE attacks

CBRNE threats cannot be evaluated solely on the basis of the agents and materials.
Threats must be assessed in conjunction with the technologies which facilitate
manufacturing, weaponisation and usage of CBRNE materials. Historically, the
technological restraints in acquiring mass-casualty-capable CBRNE weapons have
been a dominant reason for extremely rare use of such weapons. But the unrestrained
dissemination of data all over the internet and developments in the technology
sector significantly removed obstacles faced by the terrorist organizations in the
process of weaponizing themselves with CBRNE agents.14 Technology has become a
core strategic factor that is facilitating an array of terrorist operations such as extremist
rhetoric propaganda, recruitment, radicalization, financing, and communication
including both secret channel communication and open-source information.15 A
landmark case from France of Public Prosecutor v. Hicheur16 reflects how various

13 Bruce Hoffman, Inside Terrorism, 90-91, (Colombia University Press, New York, 1998).
14 Dorothy E. Denning, Terror’s Web: How The Internet is Transforming Terrorism, in Handbook

of Internet Crime, Yvonne Jewkes and Majid Yar, eds. (Cullompton, United Kingdom,
Willan Publishing, 2010).

15 The use of the Internet for terrorist purposes, United Nations, September 2012, English,
Publishing and Library Section, United Nations Office at Vienna.

16 Judgement of 4 May 2012, Case No. 0926639036 of the Tribunal de Grande Instance de
Paris (14th Chamber/2), Paris.
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types of internet technology are utilized to effectively plan and execute acts of
terrorism. A possible scenario of a terror attack can be a cyberattack involving
hacking via computer networks into the systems, servers and underlying infrastructure
of CBRNE facilities such as chemical and nuclear power plants. Such attacks are
typically intended to sabotage the control mechanisms which can enable a potential
perpetrator to disrupt the facility and transform the same into a weapon of mass
destruction. The power plants are the most tempting targets for terrorists given
their proximity to the civilian population and the extent of casualties they can cause.
Such possibilities pose serious challenges to the traditional approach of risk assessment
and management strategies.17 Following the attacks of September 11, 2001 in the
USA, experts have highlighted the threat posed to most of the U.S. power plant
installations. Thus, reduction in the barriers aiding the transfer of unprecedented
amount of scientific and technological knowledge and highly sensitive information
about advanced CBRNE materials and their employment across the web for malevolent
purposes may seriously affect the overall CBRNE security landscape.

III. Trans-nationalization of Terrorism

More often than not terrorist activities are confined to a particular conflicted area
with their main agendas based on securing national interests. Moreover, there is
rarely any ideological or political unity among various terrorist groups which can
consolidate their cause. But, in the early 2000s, the universalist dimension of
transnational Islamism emerged as a powerful ideological tool to coalesce terror
groups around the world. Now, the terrorist groups have a global approach and
outreach of dispersed and decentralized network of cells that operate in the same
manner as a franchise of any business. Despite the fragmented structure of the
network, terrorist groups are tied by ideological proximity and shared religious
beliefs. This spread of networks has marked a paradigm shift in the organizational
structures of the groups. The shift in the motivational and the organizational structure
of the groups have been labeled as ‘new’ terrorism by many experts. This much
broader and full-fledged network can substantially upsurge the gravity of terrorist
attacks and entice the lead groups to consider unconventional weapons.

IV. Perspicuous indications of interest in CBRNE weapons by the terrorist groups

Contemporary terrorist groups with a long-term vision of inflicting death and
destruction, are likely to be attracted to sophisticated CBRNE weapons. There has
been concrete evidence that points towards the actual capabilities of terrorist groups
such as Al Qaeda to employ CBRNE weapons for bombarding the US. In December
1998, in an interview given to Time Magazine, Osama Bin-Laden, the leader of the

17 Counter-Terrorism Implementation Task Force Working Group on Use of the Internet for
Terrorist Purposes, “Conference summary and follow up/recommendations” of the Conference
on the Use of the Internet to Counter the Appeal of Extremist Violence, held in Riyadh
from 24 to 26 January 2011 (July 9, 2021, 10:00 AM), www.un.org/en/terrorism/ ctitf/
pdfs/ctitf_riyadh_conference_summary_recommendations.pdf;
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Al Qaeda terrorist group made a statement that acquiring weapons for the defense
of Muslims is a religious duty.  In December 2001, CNN obtained a cache of 64 Al
Qaeda videos consisting of gruesome evidence of experiments using nerve gas against
dogs. It demonstrated surprising technical sophistication, with production timetables
and manufacturing specifications for bio-chemical agents18. Besides, there are many
substantiated examples in the open press regarding efforts by Al Qaeda and its
allies to develop CBRNE weapons.

V. Terrorism Financing

Back in the cold war period, government financing used to be the principal source
of income for terrorist organizations. Although the end of the cold war has dried
up this source of funding, some nations continue to be cash cows for principal
terrorist groups. Prima facie, money laundering and terrorism seem to be distinctively
connected, but terrorist organizations have gained mastery over laundering criminal
funds and disguising them as legitimate and legal financial transactions in order to
execute terrorist attacks.
Under the garb of legitimate business empires such as charities, philanthropic
undertakings and private businesses, funds are channeled to terrorist groups. Instances
of overtly charitable organisations involved in financing terrorist groups in the Middle
East include Benevolence International Foundation, Global Relief Foundation and
the Holy Land Foundation for Relief and Development. Besides, drug trafficking
and human trafficking both by far form the largest proportion of the terrorist economy.
Arms trafficking is slightly complex in nature as it is not only the means of acquiring
funds but also the ulterior motive for the acquisition of funds.19 Therefore, countering
terrorism financing plays an indispensable factor in assessing CBRNE threat
landscape.20

6. PROCUREMENT OF CBRNE WEAPONS BY TERRORISTS: A CONSTANT
THREAT

Acquisition of CBRNE agents is becoming relatively less complicated considering
the fact that several armaments are substances having admissible applications and
legitimate uses. Escalating belligerent pursuits among terrorists in contemporary
circumstances along with assimilation of newfangled automation and methodology,
utilization of technology has made the accessibility much uncomplicated. The
contributing factors which can cause the accumulation of materials and human

18 Barton Gellman, “Al Qaeda Near Biological, Chemical Arms Production,” The Washington
Post, March 23, 2003, at A1 and A10.

19 Money Laundering and Terrorist Financing, Central Bank of Ireland (July 20, 2021), https:/
/www.centralbank.ie/regulation/anti-money-laundering-and-countering-the-financing-of-
terrorism.

20 Terrorism Financing, The Financial Action Task Force (FATF) (June 30, 2021), https://
www.fatf-gafi.org/publications/fatfgeneral/documents/terroristfinancing.html.
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resources to achieve the pinnacle of CBRNE capability can be grouped under four
major heads:

I. Manufacturing of CBRNE weapons by terrorists themselves

Homemade CBRNE weapons are highly improbable considering the complexities
involved in the process. Despite the common myths that any geeky college student
can get the hang of bomb design fundamentals, the chronicles connote that building
a CBRNE weapon is not any like any other technological accomplishment. National
governments continue to struggle to traverse the nuclear threshold even decades
after the usage and formulation of nuclear weapons. In the 1970s and 1980s, Iraq,
for instance, deployed thousands of human resources and contributed billions of
dollars to its bomb program.21 Still, the nation could not produce a functional nuclear
weapon.22 Libya weapon development program is also a prime example of the inherent
difficulty in manufacturing CBRNE weapons.23 Therefore, the development of CBRNE
weapons requires a substantial division of the nation’s scientific and pecuniary
resources. Terrorist groups, on the contrary, command a minuscule proportion of
the resources available to the government. In addition to this, the history of present-
day terrorism, a record that outstretches beyond thousands of attacks in the preceding
decade alone, reflects that the most of attacks were lacking the technological finesse
to successfully carry out a CBRNE attack.24

Apparently, most of the terrorists practice conventional techniques of attacks, such
as grenades, plastic explosives and truck bombs.25 The use of such unsophisticated
technology corresponds with the organizational “cell” framework employed by several
terrorist groups. Cell structure is based on compartmentalization and members work
almost in isolation, connected to only a few persons in the organization for assigning
the tasks. It is generally practiced to maintain confidentiality and ensure successful
missions.26 In contrast, complex projects such as developing CBRNE weapons entail
a wholly distinct organizational setup that operates as a group and the parties
involved, like engineers and scientists, recognize one another and communicate
viewpoints to eradicate the technological barriers that inevitably occur.27 Moreover,

21 Marvin M. Miller, The Iraqi Nuclear Program: Past, Present, And Future?, Conference on
Non-Proliferation, IGC, University of California, Limassol, Cyprus, August 18, 1995

22 Joint Intelligence Committee, Iraq’s Weapons of Mass Destruction, (London: The Stationary
Office, 2002); U.N. Security Council Document S/1997/779 [Fourth Consolidated Report of
the Director General of the IAEA, under paragraph 16 of the Security Council Resolution
1051], October 8, 1997.

23 Richard Stone, “Agencies Plan Exchange with Libya’s Former Weaponeers,” Science Magazine,
April 8, 2005.

24 Rohan Gunaratna, Inside Al Qaeda Global Network of Terror, (New York: Columbia University
Press, 1998).

25 Ibid at 3.
26 Ibid at 14.
27 Richard Rhodes, The Making of the Atomic Bomb, New York: Simon and Schuster, 1986
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nuclear facilities require vast setups stationary in nature that are vulnerable to detection.
This form of facilities cannot be maintained in decentralized networks of terrorists
which require secrecy, mobility and the potential to reconstitute themselves after
any military or defense actions against them by the States.
Nevertheless, some experts keep on fretting about the possibility of the existence of
a group of well-equipped individuals who may be capable of building a bomb
independently.28 What makes this scenario at all plausible is the massive quantities
of unguarded nuclear materials such as plutonium and highly enriched uranium
(HEU) dispersed beyond the previous Soviet Union and other countries which can
be acquired by terrorist groups.

II. Purloining of CBRNE Weapons by Terrorists

The likelihood of a terrorist group stealing a useable CBRNE weapon illustrates a
more pragmatic and uncomfortable possibility since stealing necessitates neither
the technological refinement traditionally required to build a weapon nor the approval
of the leader of the state. All it takes is a country to be surrounded by crises in
order to lose control over nuclear stockpiles and weapons or an adequately corrupt
government or a government incompetent to exercise effective control in safeguarding
such weapons.29 One example of the same is the Liberation Tigers of Tamil Eelam
organization in Sri Lanka, which used to steal weapons to carry out their terrorist
operations. Their biggest loot till date was of a ship bound for Sri Lanka from
Tanzania which contained approximately 35,000 artillery shells intended for the Sri
Lankan armed forces to thwart the threat induced by the LTTE.

III. Acquiring weapons from States sponsoring terrorism.

State-sponsored terrorism is when national governments provide supplies, training,
logistical and intelligence assistance and every other possible form of assistance to
non-state terrorist organizations. One of the primary supports to a terrorist group
can be a refuge or physical basing for the terrorists. Furthermore, a state sponsoring
terrorism can provide valuable service in the form of false documentation, not solely
for personal identification documents such as passports, but also for financial
transactions and procuring weapons. The expansion of diplomatic protections and
services, namely, immunity from extradition, diplomatic passports, embassies and
other protected grounds, and diplomatic pouches to transport weapons or explosives,
have been vital to some groups. In addition to this, these terrorists are also provided
with access to training facilities and proficiency, which is not promptly available to
groups without extensive resources. Pakistan has gained international popularity
for being the world’s most preferred terrorist haven. Experts have pointed clear

28 J. Carson Mark et al., “Can Terrorists Build Nuclear Weapons?” in Paul Leventhal and
Yonah Alexander, Preventing Nuclear Terrorism, Lexington, (Mass: Lexingtom Books, 1987)

29 Arnold M. Howitt and Robyl Pangi, Countering Terrorism- Dimensions Of Preparedness
180, (MIT Press Cambridge, Massachusetts, London, 2003).
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indicators that Pakistani Government provides all fundamental weapons and resources
to terrorists to trigger mass catastrophes in enemy countries primarily India.30 The
severe defect in the country’s political-administrative system and civil-military relations
are the primary factors that tag Pakistan as the biggest exporter of Jihadi Terrorism.

IV. Acquiring weapons by smuggling

The international community has acknowledged the nexus between terrorism and
smuggling which poses a serious threat to the peace and security of the world. The
illicit trafficking of CBRNE weapons, their parts and components play a critical role
in equipping the terrorists with firearms and nuclear weapons. The border control
and customs authorities have been known to turn a blind eye to the smuggling of
arms when adequately bribed.
V. Leftover weapons from disbanded regimes
Weapons possessed by the terrorists at present are likely to be weapons possessed
by terrorists in the past. The best-suited example of the same is of Iraq. When
Saddam Hussein’s regime was brought to an end, Iraq was made to destroy its
stockpiles and means of WMD production. But, there have been reports stating
certain quantities of arsenal being sacked by various terrorist groups during the
period of ceasing Iraq’s chemical, biological and nuclear programs.

VI. Obtaining weapons from International Military Companies

It seems highly improbable that private military companies can be involved in the
process of ferrying weapons to terrorists. But, considerable quantities of firearms
are diverted into the illicit black markets from a number of commercial manufacturers.
Like any other private organisation, ammunition companies are governed by the
mantra of profit-making and thus, lack strong moral codes while conducting their
business. With enough money to bribe the corrupt officials, acquiring armaments is
not a herculean task for the terrorists.

CONCLUSION AND SUGGESTIONS

The heart of any CBRE risk management strategy must have a sound understanding
of the sciences and technologies involved, of the trends and factors that steer the
development and application, and of the manner in which these developments may
alter existing means and new opportunities to manage evolving risk of terror attacks.
Following are certain suggestions with respect to restraining incessant augmentation
of CBRNE terrorism:

I. With easy access to ever-growing technology coupled with trends of rapid
innovation and improvisation, the possibility of terrorists switching from
conventional to CBRNE weapons has increased manifold. In order to put a

30 Ahmed, I. (2009). The spectre of Islamic fundamentalism over Pakistan. In R. Jetly (Ed.),
Pakistan in regional and global politics 150–181 (New Delhi: Routledge)
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check on the same, there is a need for tight scrutiny and vigilance over the
raw materials as well as the technology needed for the production of weapons.
The internal administrative and legal system needs to strengthen itself by
adopting and enforcing effective laws to prohibit the unauthorized manufacture,
possession, development, and transportation of lethal CBRNE materials. Private
companies and manufacturing units should be brought under the supervision
and control of the government. As far as the availability of information on
the internet is concerned, websites containing such content ought to be banned
and any breach should be penalized. Cybersecurity can also be ensured by
regular monitoring of the web and other communication platforms by
intelligence agencies. When necessary, the authorities should be able to launch
counter-attacks to disable and destroy suspicious equipments and softwares.

II. With the globalization of world trade and the introduction of the concept of
Free Trade Agreement (FTA) and Comprehensive Partnership Agreement
(CEPA), trade agreements for the transfer of CBRNE agents are being
materialized without any cross-border restrictions. This freedom of unrestricted
trade across the state borders can result in the acquisition of CBRNE weapons
by terrorists. It is advisable that certain provisions must be framed to regulate
the agreements on free trade of CBRNE materials. Also, such transactions
must be done under the supervision of the United Nations Organization,
International Atomic Energy Agencies and other national agencies of the
member nations.

III. Unless backed by the agencies of the State, no terrorist group can even fathom
procuring weapons through normal trade channels. Countries like Pakistan
are actively involved in terrorist activities. The nation is known for using its
autonomous terrorist groups such as Lashkar-e-Taiba (LeT), Jaish-e-Mohammed
(JeM), Harkar-ul-Mujahideen (HuM) for the purpose of carrying out violent
acts on its behalf against its enemies. It is germane to point out that the
slightest shift of power and government in the hands of fundamentalists can
result in the transfer of all the stockpiles of weapons in the hands of terrorists.
Thus, it is high time for the world community to impose economic, political
and even military sanctions on the countries which sponsor terrorism.

IV. The major step in carrying out a terror attack involves the accumulation of
financial resources. The most effective strategy to curb terrorism is to curb
its financial sources. Disrupting of terrorism-related financial flows and tracing
of footprints of their financial transactions will not only prevent future attacks
but will also provide valuable information regarding ongoing investigations.
The International Convention for the Suppression of the Financing of Terrorism
and The Financial Action Task Force (FATF) have proved to be highly ineffective
in tackling the menace of terrorism funding. Funds continue to flow cross-
border to provide resources and many jurisdictions suffer from persistent
attacks. Thus, there is a need for uncompromising international instruments
with a legal basis. In the cases of religious terrorism, the major source of
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funding is donations from religious institutions. States must have regular
assessments of financial transactions of such institutions and the purpose for
which the funds are utilized.

V. Despite the universal acceptance of terrorism as a crime against humanity,
contentions revolve around the issue of acceptable countermeasures. There
is no cohesive enumeration of suitable responses to terrorist acts on the
international front.31 International legal instruments and conventions are not
binding in nature which diminishes their efficacy. Though individual states
have formulated an internal framework for combating terrorism, the
mechanisms prove to be ineffective owing to faulty extradition treaties which
shelter the perpetrator from immediate coercion by the victim state. Thus,
extradition laws ought to be flexible especially when it comes to extraditing
terrorists.

VI. Counter-Terrorism Alert System must be adopted in the events of heightened
threat. Governments should enable prior security measures in order to limit
the potential of a terrorist attack. Trying to develop effective detection
capabilities is imperative for military, security, medical, and emergency response
forces. Sensing CBRNE threats by the defense community will provide ‘real-
time’ answers that will allow actionable decisions to be made without delay.
Furthermore, the trend towards autonomous sensing is continuing and the
defense communities around the world have been projecting interest in
forwarding decision making and analysis from soldiers to software which
increases the need for more robust and accurate signal processing development
enabling greater trust in detection outputs. In addition to protecting against
battlefield CBRNE threats, there is an increasing demand to protect borders,
ports, and other geographical points of entry, from the emergent threats of
improvised CBRNE weapons.

VII. Another possible measure for reducing the likelihood of acquisition of CBRNE
weapons by terrorists can be non-proliferation, arms control and disarmament
regimes at a global scale. Big powers of the world like the USA and Russia
need to reduce their reliance on nuclear deterrence in security policies and
make dramatic cuts in their stockpiles of nuclear weapons. Relying on nuclear
deterrence sends positive signals about the legitimacy of the WMD weapons.
This can be witnessed by the accumulation of nuclear weapons by countries
like India and Pakistan.32 Thus, nations have to consciously reaffirm the
significance of the Nuclear Nonproliferation Treaty (NPT).

31 Spencer Crona and Neal Richardson, ‘Justice for War Criminals of Invisible Armies: A
New Legal and Military Approach to Terrorism’ 355 (1996) 21 Oklahoma City University
Law Review 349.

32 George Perkovich, India’s Nuclear Bomb: The Impact on Global Proliferation, (Berkeley:
University of California Press, 1999).



293CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

Thus, preventing terrorism requires a wide array of tools and strategies that may
further the purpose of disrupting their activities, eliminating sources of support
and finance and prosecuting potential terrorists. The use of CBRNE weapons in the
global as well as domestic terrorism continues to be a common occurrence that
desperately requires better characterization. While the entire nation is getting
fragmented in the process of devising laws that overly protect the domestic interest,
there is a dire need to codify uniform laws and establish strong mechanisms that
may foster international cooperation and consensus.
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Causes of Custodial Violence, Consequences and Preventive
Measures
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ABSTRACT

The different forms of torture that a person who is in jail, police custody, or court custody
experiences for a variety of reasons is referred to as “custodial violence.” The goal of the
current investigation is to identify the source. the different factors that contribute to custody
abuse and the remedies available for this serious injustice prevented. Custodial violence appears
to be a severe issue in emerging nations like India since the majority of People still don’t
know much about the several laws that safeguard their fundamental human rights. Despite
the fact that the National Human Rights Commission’s formation has established a framework
wherein can be readily acquired by the impoverished and defenceless victims, yet many cases
of custodial violence Due to ignorance, there have been no reports of violence. Police violence
against suspects, those under investigation, and people who have been convicted has been
rising at an alarming rate, despite expectations that law enforcement organisations will
uphold law and order and defend people’s rights. Even though these victims are protected by
several international agreements, constitutional protections, and legislative restrictions, their
inhumane treatment continues. In this situation, a research that aims to educate the general
public on the legal options open to victims of custodial abuse is urgently needed. This research
aims to gather data and attempt to estimate the total amount of crime in the nation while
also doing a doctrinal analysis of various examples of custodial brutality in India.

Introduction

Police and court custody are the two main types of custody where violence occurs.
Other types of custody-related violence include rape and torture in addition to

* Assistant Professor, Research Coordinator and Trainer, Indore Institute of Law
** Assistant Professor & Research Associate, Indore Institute of Law
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death. Violence in prisons and jails is not a new occurrence. “To prevent police
officers from using torture to get confessions or other information, Sections 330, 331
and 348 of the IPC, Sections 25 and 26 of the Indian Evidence Act, Section 76 of the
Criminal Procedure Code, and Section 29 of the Police Act, 1861 were passed.”1

It’s essential to remember that despite these legal protections, violence against people
in custody still happens. The state governments are required to notify the Commission
of any case of rape or death in custody within 24 hours of the incidence. “A post-
mortem report, a videography report on the post-mortem examination, an inquest
report, and a magisterial investigation”2 concerning fatalities occur due to disease
and old age should be provided after information on custodial deaths. The causes
of fatalities while being held by the police include torture, disease, suicide, or accidents.
The number of prisoners in a particular period is directly correlated with the number
of deaths in judicial custody. The issue of overcrowding is one of the severe issues
that Indian jails are now confronting, as mentioned in the May 2004 issue of Human
Touch. Due of overcrowding, essential services including medical facilities and food
quality suffer.
Better custodial administration may be considered to be urgently necessary given
the seriousness of the problem. Police officers play a significant role in this. They
ought to receive training in topics like jail administration and human rights. Inmates
should have access to enough female and medical staff. According to the NHRC,
the State Government-established Human Rights Cells should take a more active
part in enhancing prison conditions, including the provision of medical and associated
amenities. State governments ought to address this issue right away.

Statement of Problem

The main problem here lies in the increasing cases of custodial violence in india.
Custodial violence refers to the violence faced by the prisoners under the authority
of the police officers in their custody. It has many negative effects and leads to
various social and mental evils in the society. So an inhuman feature that comes
out of a perverted desire to cause agony when there is no potential of any response;
a mindless demonstration of dominance and physical force” may be used to
characterise custodial violence.

OBJECTIVE OF STUDY

This research paper tries to understand the problem of custodial violence and try to
figure out the causes due to which it is increasing in the current time. Also how
this practice affect police officers, the prisoners and how it has a consequence in the
general day to day life of the common man of the country. Various measures to
prevent it or more specifically control it is also been discussed here.

1 Manmeet singh, custodial violence in india, LEGAL SERVICE INDIA, http://
www.legalservicesindia.com/article/1893/Custodial-Violence-in-India.html

2 Sambit rath, custodial violence in india, I BLOG PLEADERS, https://blog.ipleaders.in/custodial-
violence/
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RESEARCH METHODOLOGY

The project is of non-empirical in nature. The project employs secondary sources
for the fulfillment of objectives of the study. The project is of descriptive and analytical
in nature and various literature have been covered from Journals, News Websites,
E-books, Various published reports, Various published researchs, etc.

MEANING

The term “custodial violence” has no legal definition. The terms “violence” and
“custody” are combined. The word “custody” implies protection and oversight. It
doesn’t have any unfavourable side effects when being held captive, even when
used to signify an arrest or incarceration. In a legal dictionary, the terms “charge”
and “judicial or penal safekeeping” are used to describe someone who is being
held in custody. According to Chamber Dictionary, being in custody refers to being
arrested, detained by the police, or locked up. According to the
Legal Glossary Dictionary, custody refers to the confinement of a person because of
a legal right or authority. A police officer has two legal reasons to detain someone
in their custody. The first is during the first 24 hours after an arrest, or from the
time the individual is taken into custody until they are brought before the court.
“Second, a person is placed in judicial custody, which generally refers to jail or
prison, where they remain until they receive bail or, if convicted and sentenced to
jail, until the end of their sentence, if the police receive remand from court after
presenting the accuse in court, which can extend up to a maximum period of fifteen
days”3. According to the law, a person enters “custody” when the police make an
arrest.
The definition of “violence” includes the quality or state of being violent, using
extreme force without cause or constraint, and inflicting perforate injuries. Violence
has been described as the intentional use of force by one person against another
with the intent to harm that person. The harm might be psychological, physical, or

3 Haider, K., 2021. A Socio-Legal Study of Custodial Violence in India.
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other. Violence may be simply defined as behaviour intended to cause harm to a
person or damage to property. Custodial violence is a term used to indicate violence
committed against a person by a police official.
Custodial violence, according to the Law Commission of India, happens when a
public employee violates a person who has been detained or arrested and is in
custody.
According to Dr. S. Subramaniam, “Custodial violence is defined as any use of
force, threat, or psychological pressure. Custodial violence is defined by Justice B.P.
Jeevan Reddy as torture, death, rape, and severe beating in police custody.”
Custodial violence continues to be the leading cause of mortality in jails and lock-
ups, despite the fact that overcrowding, starvation, unclean conditions, and a lack
of medical treatment are some of the reasons of death in police and judicial custody.
Custodial violence is a wide word that includes, among other things, all types of
torture, third-degree harassment, cruelty, and the use of force without cause. Custodial
abuse involves improper detention, third- degree wrongful arrest, humiliation of
the suspects, abusive language, stopping them from sleeping, coercing confessions
under pressure, padding out extra evidence, and abuse of police authority. However,
the most common and pervasive form of police-inflicted assault in prison institutions
is third-degree or torture. The persons who are in custody are harmed by police
personnel while they are being questioned and investigated. It is even more terrible
that the person who is viewed as the inhabitants’ protector committed this crime
against them. In a free society, it is extremely important to prevent people from
being tortured and from police and other law enforcement officials abusing their
authority.
Compared to other forms of violence, police aggression against those it is holding
is significantly more often. The primary cause of it is that those who are the targets
of such violence are powerless to protest it. Police officers fabricate evidence against
themselves by using their official position. The majority of the time, a person who
passes away while they are in prison is not recorded in the lock-records, up’s and
the police go to great lengths to either dispose of the body or establish that the
individual was arrested before he was released from custody. Due of brotherhood
links, every accusation about torture is ignored. “As the police lock-up where most
torture or injury occurs is hidden from public view and the witnesses are either
policemen or fellow prisoners who are very reluctant to testify as prosecution witnesses
out of fear of retaliation by the superior officers of the police, there is no direct
evidence to support the charge of torture or causing hurt that results in death.”4

In India, the police have traditionally been the main state-run agency responsible
for maintaining the law. A ruling family or group of families oversaw a State in the
early and middle centuries of civilisation. Each monarch occasionally felt forced to
proclaim the rules of the state. The police upheld the law of the monarch, effectively

4 Mekrani, S., 2022. Custodial Death: A Legal Study. Issue 1 Int’l JL Mgmt. & Human., 5,
p.1429.
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ensuring that the ruler’s requests and preferences were adhered to. Dharma and
Danda were the main governing concepts in ancient India, and officials were in
charge of making sure “Danda” operated well. Dandaniti was in reality a part of
statecraft.
During the Mughal era, the major police personnel were the Faujdar and the Kotwal.
Many villages were joined to form a Mahal or Parganah. A subah, or Province, was
composed of numerous Parganahs, whereas a Sarkar was composed of many
Parganahs. The Kotwal was in charge of maintaining law and order in cities and
the suburbs around them. The Kotwals’ roles are mentioned in Ain-i-Akbari. In
addition to stopping crime and social abuse, he also took control of cemeteries,
funerals, slaughter, residences, jails, and seized ownership of heirless property. He
used hired informants to obtain information about persons and circumstances while
conducting nightly city patrols. The sanad of his job compelled him to ensure that
there was no theft in his city. He maintained a roster of every town resident’s
address and employment, monitored their income and outgoings, and checked the
accuracy of weights and measures. He had control over both the prostitution business
and the manufacturing and distribution of alcoholic drinks. Therefore, he played a
regulatory, investigative, and preventive function.

CAUSES OF CUSTODIAL VIOLENCE

Despite widespread concern on the part of society, incarceration violence has persisted
unabatedly over the years. It seems to be rising every year even though literacy
rates have increased and more individuals are aware of their rights and duties. The
principal component of the criminal justice system that interacts with people in
detention is the police. Finding out the conditions that govern this agency and lead
to abuse of persons under their care will thus be important. This section makes an
effort to identify the underlying causes of the issue of custodial violence.

1. Work Pressure among Police Officers

“Given the deteriorating law and order situation, riots, political unrest, student
unrest, terrorist activities, rising incidence of bribery, corruption, tax evasion, violation
of fiscal rules, smuggling, and money-laundering, the police in India have a difficult
and sensitive role to accomplish”5. The presence of organised crime gangs is spreading
across society. They routinely commit crimes without leaving a trace by employing
cutting-edge weaponry, explosives, and other technologies. Dealing with terrorist
and rebel groups is very different from doing business with typical criminals. These
criminals have had extensive training, have become tough, and have access to cutting-
edge weapons.
Pressure is a major factor in the Police’s continued use of violence. Despite obstacles
to effective job performance, there are several sources of pressure that primarily
pertain to performance or output outside the confined scope of the police position.

5 Nivedha, V. and Pandey, N., Custodial Violence: A Major Violation of Human Rights.
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Police officers must deal with crime and unrest directly, not on scraps of paper.
There is a lot of pressure put on the administration and the people over this. The
restrictions resulting from the system’s real functioning are in addition to the limits
imposed by the system itself. The result of police efforts because they cause evidence
to deteriorate and consequently decrease the likelihood of conviction in a court of
law. Legal and medical records are frequently delivered quite slowly.

2. A Thirst for Money

This is the most heinous justification for torture in detention, and it appears to be
spreading. At the station level, a lot of police officers use force to extract money
from criminals and innocent bystanders. SHO becomes highly powerful and gives
his acts a feeling of finality thanks to the legal framework and the nature of the
proof, which accidentally gives him the capacity to demand money and avoid the
supervisory process’ corrective measures. The FIR is given significant weight by
the courts, and the type of FIR that is actually drafted relies on the police officer
who is on duty.
He can always keep an honest man lingering around the police station while looking
into a dacoity case by threatening to accuse him, even beating him up. After the
incident, supervision takes place, and while an effort can be made to discipline the
involved policeman, it rarely has the ability to right the error or retrieve the evidence
that has degraded. Everyone prioritises money and wants it more than anything
else, which reflects the mentality of our low-tech high society. Chains from the
ministry to the police were created for this in the police system. Police equipment
today serves as a tool of income generation for ministers and personnel. Each police
station has a fee, and if any officers are willing to pay it they get promoted.

3. Punitive Violence

There are a few good police officers who are misinformed, but they all agree that
the criminal should not get away with it. They sincerely feel that there is no other
method of crime control than a good thrashing.
“The reason for the use of the third degree method is due to incorrect convictions.
There is a substantial segment of both the public and the police that believes that
dealing with criminals, particularly hardened ones, is best accomplished using only
third degree measures. They contend that a prison sentence no longer serves as a
deterrence to offenders. Since the circumstances within the jails have begun to
outperform those outside and there is nothing the police can do but apply force,
they continue to be happy there.

4. Positive Reinforcement

No of the limitations, results must be generated. Currently, a violent police officer—
say let’s a sub-inspector—who utilises only quick fixes and dishonest tactics gets
the job done. “All of his misdeeds must be forgiven as a consequence of the creation
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of results, which relieves strain on his superiors and even garners universal praise”6.
Such a cop advances in his hierarchy over time, and occasionally early. In his own
views, as well as in the perspectives of his peer group and his subordinates, this
supports his employment of third degree approaches. Sometimes a police officer’s
third-degree skill is so well-regarded that another officer who is dealing with a
difficult case or scenario asks for his help. Then, acting like a top worker, he “tackles”
the suspect and achieves results, earning a reward in the process. When the third
degree procedure yields results, it is constantly praised, which is a major contributor
to police aggression in detention. As a result, police brutality is positively reinforced
since it yields outcomes quickly—or at least more quickly than it would otherwise.

4. Lack of Proper Training

The employment of third degree procedures by police officers is frequently caused
by a lack of sufficient training. The elements that cause violence include the absolutely
insufficient training provided to constables, the overall lack of attention to the
importance of controlling one’s temper, being courteous and respectful to the people,
and avoiding brutality or excessive harshness. One of the goals of training, according
to the Gore Committee on Police Training in 1972, “should be to instil the proper
attitude toward the public, which entails never forgetting that the civil servant is
the servant and not the master of the society.”7

CONSEQUENCES

1. Physical repercussions: Physical effects on the victim include swelling and
discomfort in various body parts, which prevents him from doing the everyday
chores that are required of him. These effects might have a significant negative
financial impact on a household.

2. Psychological effects: depression and other symptoms of post-traumatic stress
disorder. Among the victims, anxiety, flashbacks, nightmares, sleeping issues,
phobias, and a sense of possibility predominate. It can make it difficult for
them to live a regular life.

3. Economic repercussions: The financial burden of custodial abuse victims must
also fall on them. It is incurred when participating in investigation and inquiry.
Additionally, the victim must spend a lot of money on legal fees.

4. Social repercussions: In general, society victimises the victim and his family
again. The victims are stigmatised and treated like criminals, which causes
them to avoid social situations. It can intensify depression.

6 Mekrani, S., 2022. Custodial Death: A Legal Study. Issue 1 Int’l JL Mgmt. & Human., 5,
p.1429.

7 Chouhan, K.S., 2018. Police Reforms against Custodial Violence in India: Past and Present.
Int’l JL Mgmt. & Human., 1, p.29.
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CUSTODIAL VIOLENCE ANDINDIAN CONSTITUTIONAL – WAYS
OF PREVENTION

Arrest, imprisonment, torture in custody, and other crimes committed while in custody
are protected by the legal system of India, which is both constitutional and statutory.
A person who injures, tortures, or kills a person in custody is punishable by the
substantive law (Indian Penal Code, 1861). A person in custody’s legal rights are
protected by a number of laws in the procedural law (Criminal Procedural Code,
1973, and Indian Evidence Act, 1872). Significant court rulings have complemented
the applicable legislative and constitutional provisions on the matter.
“According to Article 21 of the Indian Constitution, no one may be deprived of
their life or personal freedom without doing so in accordance with a legal process”8.
Life is a fundamental human right. Personal liberty is protected by Article 22, which
states that the person who has been arrested should be informed of the reasons for
his arrest and should be produced before a magistrate within 24 hours of his arrest.
“The right to life does not just mean having a physical existence”9; it also means
having a life filled with the dignity required for human existence in a society. The
most prized treasure of man is freedom.
Our constitution includes provisions for the preservation of life and liberty as well
as protection from or against citizen arrest. The person who has been so arrested is
also a citizen of India, and as such, he is protected by Article 21 of the Indian
constitution. If his life and liberty are to be restricted in any way, it must be done
in accordance with Article 21, which states that “no person shall be deprived of his
life or personal liberty except according to procedure established by law.”10 As the
Honorable Supreme Court has demonstrated, the term “personal liberty” does not
merely refer to freedom from physical restriction or jail imprisonment. “The purpose
of rehabilitation is to enable the torture victim to lead a life that is as full as possible
again. It takes time to rebuild a person’s life once their dignity has been violated,
thus ongoing financial, physical, psychological, and social care is required”11. Treatment
must involve a multifaceted approach that addresses both psychological and physical
needs. It is crucial to address the requirements, issues, expectations, viewpoints,
and cultural references of the patients. Numerous internal and environmental elements
are likely to have an impact on the outcomes of torture.
Increasing awareness: In a complex and diverse community, increasing knowledge
of prisoners’ rights textured as our Indian society, it might be a difficult work but

8 Vohra, V.K., Singh, D. and Malik, S., 2016. Custodial Death: A Two Years Prospective
Study. Medico-Legal update, 16(1).

9 Bansal, Y.S., Murali, G. and Singh, D., 2010. Custodial deaths–an overview of the prevailing
healthcare scenario. J Indian Acad Forensic Med, 32(4), pp.315-17.

10 Kalwatar, A., 2020. Custodial Death: The Legal Murder. Issue 5 Int’l JL Mgmt. & Human., 3,
p.1223.

11 Anand, D. and Anurup, P., 2020. Custodial Death-” A Curse to Humanity”. Supremo Amicus,
20, p.142.
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is crucial. The task furthermore needs dedication and perseverance, as well as the
participation of all social groups, are essential to bringing about the human rights
to grow despite social injustice’s obstacles. Several laws exist to protect the rights
of inmates and stop violence in prisons, yet the the general public is ignorant of
their own rights. Therefore, it is crucial to raise public awareness or effective application
of these laws. The media should concentrate on raising knowledge of these rules
since it is the simplest way .This allows illiterate individuals to learn.

CONCLUSION

Custodial killings and violence are not a recent occurrence. It has long been prevalent
in our culture. Despite several attempts in recent years, torture and other forms of
cruel treatment are still widespread in India and continue to deprive thousands of
people of their human dignity. Torture in detention is now so commonplace that
not just the police and bureaucracy, but also the general public accept it as a standard
method of police questioning. As a result, the news of such extreme behaviour only
shocks society for a brief period of time. When a person in custody passes away,
there is a public outcry that, at most, can be calmed by forming an investigating
committee. In all nations, it is legal for the police to use physical force when necessary.
In actuality, this authority is fundamental to its function and cannot be contested. It
is a requirement of the law for police officers. Despite laws that protect a person’s
life and freedom, despite many reports from several committees that are issued
periodically, why do acts of brutality, torture, and fatalities committed while in
custody continue to occur. We acknowledge the strain and other distractions that
police labour under, but they have no right to treat a vulnerable individual in their
custody brutally while disobeying the “canons of law.” The people, not the police,
are the true rulers in a democracy like India because they have the sovereign authority.
The government, which is ultimately answerable to the people, is represented by
the police as its agent. In order to keep society a secure environment to live in, the
police must safeguard it from the crimes committed by murders, armed robbers,
repeat offenders, and terrorists. Thus, the capture of the dacoit group, the arrest of
the accused who fiercely resists arrest, etc. These are the circumstances that need
some form of police counterviolence.
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Sociology and Law Interface: A Critical Discourse

Amaresh Patel* & Chetan Prakash**

ABSTRACT

Sociology is the study of human society and social institutions. Law controls and restricts
the behaviour of its subjects. The study of legal aspects of things and law is known as
jurisprudence. The sociological school of jurisprudence and related jurists believe that law
and sociology are interdependent and related fields. The main reason for the development of
this theory is the spread of Laissez-Faire doctrine. The impact of this doctrine and resultant
effects are discussed in later part of research.
Various jurists such as Ehrlich, Duguit, Montesquieu who gave important thesis and ideas
for establishing the relationship between law and society and proving the importance of the
same are covered. The ideas of the jurists cement the interface between sociology and law.
Further, Roscoe Pound is considered the father of sociological jurisprudence. The research
shall bring out his theory of social engineering, jural postulates and interest theory.
Indian legal system has worked in sync with the societal standards or the norms. This is
evidently proved by landmark judgements and contemporary enactments by legislature.
The research concludes by bringing out the inherent relationship between law and society.

INTRODUCTION

The relationship between law and sociology has been recognised and accepted by
sociological school of jurisprudence. This interdisciplinary approach studies law as
a social construct and all manifestations on society by law. The core belief of the
jurists believing in the relationship between sociology and law is that any change
in either subject will have an impact on another subject.

* Assistant Professor and Research Associate, Indore Institute of Law
** Assistant Professor, Indore Institute of Law
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The development and spread of Laissez-Faire doctrine reduced the role of state in
public welfare and public life and have paramount importance to individual rights.
This left poor and oppressed people a mercy of powerful. The exploitative practises
surfaced in the society and with no state intervention, inequalities were wide spread.
The response was the development of the theory which saw society and law as
related subjects. The jurists advocated that law must be an instrument of social
progress. The focus of law must be on social purposes and greater good rather than
benefit of few.
This research focuses on the background of this approach. How the relations came
to be recognised and how it has been propounded by Indian legal system.
The legal system and society works on the balance. Law is an instrument of state to
enforce its authority and embodies rights which are individual, public. But these
laws regulate the behaviour of citizens of the state; this means the laws regulate
society and societal behaviour. Any such restriction on the society must be just and
reasonable as per norms of society and for the benefit of the masses. If this is not
the case, the society may not comply with the legal authority and an enactment
may not get effective implementation.
Also, any enactment or order must be a result of wide public consultation or study,
only then it will be able to gauge the needs of the society and meet its end.

EMERGENCE OF SOCIOLOGICAL SCHOOL OF JURISPRUDENCE

The doctrine of Laissez – Faire

The doctrine of Laissez – Faire contributed to the development of sociological school
of jurisprudence. The doctrine of Laissez – Faire meant least interference by the
government in the affairs of the society. Literally, it means- allow to do. This doctrine
gained the prominence after industrial revolution and spread of capitalism, the
individual interests ultimately became more important than societal interest or welfare
of citizens. The doctrine also meant that there can be a situation where the gap
between rich and poor could increase and wealth can be accumulated in few hands.
The ideology divided the society into two parts- Bourgeoisie and Proletariat1. After
minimum role of the state, Bourgeoisie continued to dominate society and gather
more resources whereas Proletariat remained oppressed and with no means of
production in their control.
In reaction to this doctrine, Sociological School of Jurisprudence developed. The
jurists, sociologists, and thinkers thought that this divide brought by Laissez – Faire
doctrine would deepen societal problems and bring new economic unrest. The aim
was to balance the interest of society at large and individual interest. The school of
thought aimed to bring consonance by being considerate of welfare and individual
interest.

1 Aarlin Moncy, Sociological School of jurisprudence, Legaldesire (Oct 29, 2021, 9:21 AM),
https://legaldesire.com/sociological-school-of-jurisprudence/.



305CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

The main jurists and thinkers behind the theory were Montesquiue, Leon Duguit,
Eugen Ehrlich and Roscoe Pound. The theory and principles given by Roscoe Pound
form a large part of sociological school of jurisprudence and have been delath in
detail in next chapter.
Let us now understand the reason and rationale given by different jurists and thinkers.

Views of the Jurists

Eugen Ehrlich thought that society remains the main source of law. For him Society
means, association of men. He puts forth that main reason for any legal development
is not legislation or judicial order but the society itself. Any law that is brought is
a kind of manifestation of desires and needs of society. Because the law fulfils the
needs of society, it is implemented, if that is not the case, law cannot get enforced
and ceases to be a law.
Leon Duguit gave the theory of Social Solidarity2. The theory of Social solidarity
explained the interdependence between men in society, it explained how individuals
are dependent on each other in society and their survival depends on this
interdependence. Hence, the co- operation between men is an essential in this theory.
Leon contends that the law must promote solidarity among its subjects. A good law
is again sourced from society as an instrument promoting social solidarity.
Montesquiue was of the opinion that society had an influence over legal processes
and laws. He said that it is important for studying the history of society and societal
norms before bringing any law. Any law void of societal perquisites is not a good
law and cannot get easy implementation. He wrote that law must be in relation to
quality, extent of openness, climate, soul etc of the natives of the nation. The liberty,
equality etc values enshrined in law must be restricted to an extent till which society
can accept.3

CONTRIBUTION OF ROSCOE POUND IN SOCIOLOGICAL JURISPRUDENCE.

Social Engineering

Roscoe Pound proposed that law must be studied in actual working 4scenario and
not merely in static respect like in rulebooks or statutes. He gave a term known as
‘Social Engineering’. As per Pound, “Law is social engineering which means a
balance between the competing interests in society,”5 in which applied science is
used for resolving individual and social problems. Social Engineering can be better
explained with an example – the technocrats or the engineers who work for updating

2 The Editors of Encyclopaedia, “Léon Duguit”, Encyclopedia Britannica (31 Jan. 2021), https:/
/www.britannica.com/biography/Leon-Duguit. Accessed 29 October 2021.

3 Montesquieu Charles, The Spirit of Laws. Prometheus Books, 2002.
4 Anjali Dixit, Sociological School of Jurisprudence, Into Legal world (Oct 30, 2021, 2:07 PM),

https://www.intolegalworld.com/article?title=sociological-school-of-jurisprudence.
5 BN Tripathi, Jurisprudence of Legal Theory 49 (16th ed. 2018).
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technology, discovering new ideas, innovation etc so that our life becomes more
convenient and easy. Just like new and slim laptops provided mobility and versatility
than old computers which were bulky and less efficient. Like these engineers of
technocrats, we need Social Engineers. He proposed that these engineers need to
look into functioning of laws, monitor their efficiency and if need be amend them
or change them to suit the needs of the society. This social engineering is just like
engineering where old and outdated things must be updated and changed to help
society function in better way. The laws so enacted by social engineers must balance
between interest of the society and interest of individuals.
Every Person in the society has personal interests and he/she may consider it supreme.
The aim of law must be to create balance between what he considers supreme and
what is supreme for the society as whole. This is what the essence of social engineering
is. For example, Article 196 in Indian constitution provides right to freedom of speech
and expression- this is good for individual interest but reasonable restrictions there
are as well. The reasonable restrictions ensure that no right given in article 19 is
used in a manner that infringes the right of other people. This is a classic example
of social engineering where a balance is achieved out between individual and societal
interest.

Jural Postulates

Roscoe Pound gave five Jural postulates.7 He thought that by protecting and sustaining
these, we can protect the important interests of society.

a. Criminal Law- The laws must prohibit and forbid any act of aggression in
society. Any act in furtherance of ill-will and by act of aggression must be
punishable by the laws of the land.

b. Law of Patent- If the inventor endeavours his sincere efforts and those efforts
lead to a novel invention or bring in existence something that never existed
before, the inventor must be given exclusive rights for the usage or leasing
that product. This protects the interest of individuals by giving them monopoly
over the usage and production of goods which they discovered.

c. Strict Liability- This postulate protects the society against any harm cause
by unnatural use of the land. For example, if the owner of the land constructs
a reservoir in his land and due to his negligence the water escapes and
floods the land of the tenants, the owner of the land will be held strictly
liable.

d. Law of contracts- This postulate contends that the individuals in society
must honour their promises to fellow citizens. This protects the promisee
and the promisor against wilful and arbitrary violation of commitments.

6 INDIA CONST. art. 19, § 1, cl. a.
7 Stone Julius, Roscoe Pound and Sociological Jurisprudence, 78(8) Harvard Law review

1578, 1578-1584 (1965), https://doi.org/10.2307/1338955.
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e. Law of Tots- Any act that causes damage to the society or individuals as
annoyance, trespass etc shall be punishable by the law of the land. This
includes any civil misconduct which is caused by the culprit when he deviates
from the standards as followed by any reasonable man.

Interest Theory

As society is not static and its notions keep changing, Roscoe propounded that
these postulates may become defunct in time to come and there may originate new
postulates which may be specifically suited for the society to come. Therefore, the
postulates may form or reform or deform based upon the needs of the society.
To remove vagueness and ensure that no conflict of interest occurs between individual,
public and social interest, he clearly defined three of them in Interest Theory.8

Individual Interest

It involves the “demand and or claims involved from the standpoint of the individual
life which includes interest of personality, interest in domestic relations and interest
of substance.”
For Example, rights of property, succession, ,marriage, contract etc.

Public Interest

It includes the claims or aspirations by/of a citizen in his political life. Basically, it
means that every citizen has a duty towards each other and an opportunity to avail
facilities/provisions created by state.
Example- public employment, protection of state, administration etc.

Social Interest

It involves the claim in social life, i.e., to fulfil the needs of the society for the
proper functioning of it. It includes the interest in preservation of general peace,
health, protecting religious institutions, prohibition of bad acts (like gambling,
prostitution) etc.
It also includes the well being of general areas like economic well being, social well
being etc.

Criticism

Pound has been criticised because of his usage of the word-‘engineering’, the word
relates to concept of factory. But laws are not produced like products but they are
result of societal processes and outcome of social norms. The word ‘engineering’
gives a mechanic connotation to law. Also, the concept of applied engineering to

8 McLean Edward B, Roscoe Pound’s Theory of Interests and the Furtherance of Western
Civilization, 41(1) II Politico 5, 5-18 (1976), https://www.jstor.org/stable/43209883.
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create law is again miscounted no materialistic process can create law but only
social process create law.

MAIN FEATURES OF SOCIOLOGICAL JURISPRUDENCE

Sociology is centred on processes, goals, institutions of society. It studies the social
phenomena which affects humankind. Jurisprudence is the study of law and related
things. Thinkers like Pound, Duguit etc gave theories to establish connection between
two subjects. The development of school of sociological jurisprudence propounded
and vociferously supported the idea that law and society are related. The scholars
of the school believed law was a social phenomenon because it has a huge impact
on the society.
The school advocates for studying the two subjects together and in tandem to each
other. The two areas can’t be isolated as both can be the source or product of each
other. Further, any law cannot gain effect or achieve its predetermined goal without
taking into account or taking note of prevalent societal conditions.
The sociological school of law focuses more on functional nature of law9, i.e., how
a law is implemented and how it operates between individuals of society. Also, it
considers law as mere source guiding authority which is used in administrative,
legal processes.
The school also considers that laws can be created, removed from effect and modified
as per the needs and wants of the society. The laws so modified/enacted/removed
are outcome of history and contemporary approach and practises of society.
Sociological school doesn’t accept the theory as propounded by the positivists, that
society has no relation in whatsoever manner as being source of law.
The school consider the goals and ends a law wants to deliver or achieve rather
than strict interpretation of law.
The jurists following the sociological school of jurisprudence perceive legal bodies,
rules and laws in respect of their functional form. They consider the various forms
of law as matter of means or virtues only to serve the interest of the society.10

SOCIOLOGICAL JURISPRUDENCE IN INDIA

This chapter in particular studies the instances of sociological Jurisprudence in India.
The chapter shall further the theory that law and society affect each other. In India,
there have been several leading case authorities which were classic examples of
Sociological Jurisprudence. These case laws were decided to preserve the societal
thread or in other words, these case laws were adjudicated in conformity to societal
standards or demands of society.

9 Lucknow University student management system, https://udrc.lkouniv.ac.in/Content/
DepartmentContent/SM_22454e1e-c719-4afe-add9- 39636a677cf4_30.pdf (last visited Oct 22, 2021).

10 Manmeet Singh, Sociological Jurisprudence, LegalService India (Oct. 30, 2021, 4:54 PM),
http://www.legalservicesindia.com/article/2190/Sociological-Jurisprudence.html.
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No legal system can form effective and good laws for smooth functioning of society
without studying how the society functions. Hence, the interdependence of law and
society is necessary for better legal framework.
After the 2012 Nirbhaya Gang rape, the criminal law amendment act was brought.
After the rape, the Indian society witnessed huge public protests and demand for
strict and better laws was omnipresent in the society. .
The law amended and somewhat changed the criminal justice system of society.
The law was partially an outcome of public demand and partially an outcome of
the signal that the prevalent laws are not able to control the crimes in society. Law
was enacted in consideration of society and individuals living in society.
In the Union of India & Anr v Reghubir Singh 11, the court concluded that any law
to be drafted or to be bought into effect must be made while being considerate of
social conduct and past social experiences.
In Sarla Mudgal v Union of India12, the judgement expressly declared void and
illegal the practice of solemnizing second marriage by conversion to Islam, while
first marriage still existed. The trend in the society disbanded the thread of morality
and settled social practises in society. The court laid down the principles which
were an outcome of social norms and also this law impacted the society by not
allowing conversion for sole purpose of marriage.
In Bandhowa Mukti Morcha vs Union of India13, the court said that Laissez- Faire
should be discarded by judicial courts. It further noted that this approach should
be strictly avoided when deciding the cases related to enforcement of fundamental
rights.14

The ant-conversion laws in state of UP, MP, Uttarakhand etc are an outcome of
social problem of allurement for the purpose of conversion. The murder of a girl in
Haryana because of same problem of forced conversion brought out a major problem
in society. This social problem was solved by enactment of laws by respective states.
The laws studied the societal problem, previous trends, emerging cases and then
propose a solution. This signifies the interdependence of law and society.
There are several other examples of interdependence between law and morality.
The interface is aptly supported and is evident by Indian case laws and statutes.

CONCLUSION

Laws enacted for the regulation of society, they must be studied in respect of the
society they are to be implemented. There are several instances in judgements of
Supreme Court of India that principles of social jurisprudence are clearly followed

11 Union of India & Anr v Reghubir Singh, (1989) 2 SCC 754.
12 Sarla Mudgal v Union of India, (1995) SC 1531.
13 Bandhoaw Mukti Morcha vs Union of India, (1997) 10 SCC 549.
14 Indian Kanoon, https://indiankanoon.org/doc/595099/ (last visited Oct. 22, 2021).
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and extended. In addition, various statutes have also been evident of accepting
these principles. This then goes without saying that legal system of India has developed
itself to adopt the principles pf sociological jurisprudence.
There are also other schools of thought, some advocate philosophy, morality as
source of law. However, many schools converge on the view that there exists an
interdependent relationship between law and sociology. For example, morals are
often accepted and preached as social standards allow. What is morally correct now
may not be correct as per society tomorrow. This again depends on society. Like
ways many school of thoughts find their way connected to sociological school of
jurisprudence in one manner or another.
To maintain balance in society, to make society more harmonious, peaceful and
better place to exists, things which are goof for society must be encouraged and
those detrimental to the interest of society must be prohibited. This balance and
choice between right and wrong must be settled by studying law and morality
together. The laws must further values as desired by society and any change that
laws try to bring in society must be supported by extensive consultation, long settled
values else the laws will be met by huge unrest and they will not be able to meet
the ends they desire.
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The Positivist Separation of Law and Morality: A journey down
the Hart-Fuller Debate

Amarjeet Ranjan* & Akriti Gupta**

ABSTRACT

Analytical Legal Positivism and Natural Law have been debated over for a very long time
now. Legal positivism recognizes the separation of law and morals i.e. law is independent of
morality or any theological system. Natural Law theorists on the other hand rejects this
aspect and claims morality to be the basis of the legal system. Analytical Legal Positivist,
H.L.A Hart in 1958 publishes an article in Harvard law Journal, “Positivism and the Separation
of Law and Morals” to which Natural Law Theorist Lon L. Fuller responded through his
“Positivism and Fidelity to Law”. This debate was further continued with more papers like
“Concept of Law” in 20th century by Hart and “Morality of Law” by Fuller in its response.
Hart agrees to the definition of positivism being empirically inaccurate and introduces primary
and secondary rules to harmonise them. Adoption of minimum content theory is a meeting
point of the long due debate between two scholars as claimed by fuller but Hart concluded by
saying that now that they have a common ground the debate will be more in rage. The debate
is still continuing amongst various Jurists in 21st century which was continued by Ronald
Keywords: Morality, Positivist, Natural law, Fidelity to Law.
Analytical Legal Positivism and Natural Law have been debated over for a very
long time now. Legal positivism recognizes the separation of law and morals i.e.,
law is independent of morality or any theological system.It is a systematic analysis
of legal concept.1 Natural Law theorists on the other hand rejects this aspect and
claims morality to be the basis of the legal system. Naturalists believe that in a
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conflict arising between natural law and man-made law natural law will prevail.2

Analytical Legal Positivist, H.L.A Hart in 1958 publishes an article in Harvard law
Journal, “Positivism and the Separation of Law and Morals” to which Natural Law
Theorist Lon L. Fuller responded through his “Positivism and Fidelity to Law”.3

This debate was further continued with more papers like “Concept of Law” in 20th

century by Hart and “Morality of Law” by Fuller in its response.They are the staunch
supporters of their respective field. John Austin is considered to be the founder of
positivist movement but he is obliged to Jeremy Bentham, whose theory of
utilitarianism was the emergence of imperative theory of Austin.4

The propounders of natural law believe that all the law must oblige to the principles
of natural law framed by Aquinas’s idea of good doing and promoting the common
good and promoting moral justice.5 There are various jurist who has commented on
Positivism as a mere command as to what a man does, instead of what it should
do.6 Bodenheimer, who is a legal positivist has claimed that positive law is separate
from ethics and identifies justice within the rationality of legal system.7 Finally,
Fuller latches out at Hart that positivism is a strict command imposed on people to
be obeyed out of fear of sanction instead of the existing cooperation between the
state and the individuals.The law does not only have coercive function but it also
has to derive its validity from the moral reasoning. Any gunman law simply doesn’t
qualify to be a valid law.8

It is not advisable in the jurisprudential philosophy to put any idea or doctrine in
an air tight container, hence a jurist who advocates analytical school cannot be said
to be completely biased towards of rigidity of its boundary. Hence there are many
stances where it has been made clear by H.L.A. Hart that positivism is not completely
separating the idea of morality in the legal system. Hart came up with the idea of
primary and secondary rules which he refers to as a union of heart of the legal
system.9 Primary rule is basically justifying the imperative theory of positive law

2 William C. Starr, Law and Morality in H.L.A. Hart’s Legal Philosophy, 67 Marq. L. Rev.
673 (1984). Available at: http://scholarship.law.marquette.edu/mulr/vol67/iss4/8 accessed
on: 3rdJune’ 2020

3 Id
4 Supra n 1
5 Sonali Banerjee, THE RELEVANCE OF THE HART & FULLER DEBATE RELATING TO

LAW AND MORALITY- A CRITICAL ANALYSIS, International Journal of Law and Legal
Jurisprudence Studies :ISSN:2348-8212:Volume 4 Issue 2 Available at https://ijlljs.in/wp-
content/uploads/2017/04/Jurisprudence_draft.pdf

6 R. BEGIN, “NATURAL LAW AND POSITIVE LAW”, 49 (1959).
7 Supra n 2
8 Tucker, Edwin W. (1965) “The Morality of Law, by Lon L. Fuller,” Indiana Law Journal:

Vol. 40: Iss. 2, Available at: https://www.repository.law.indiana.edu/cgi/
viewcontent.cgi?article=3571&context=ilj

9 Supra n 5
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where there are duties imposed on men towards the state and to act in a specific
manner. Secondary rule on the other hand states how the primary rules may be
recognized, adjudicated and changed. They are not duty imposing rules but more
of a power-conferring rules as stated by Hart himself.10 Secondary rules sometimes
helps to maintain the flexibility of the primary rules leading it to certain amendments
when required. Hence there has to be an ultimate superior authority to govern this
and according to Hart court of appeal has the power to do that by deciding if a
certain rule is a part of the then legal system or not when all the laws are in
question one rule should govern.11

Hart doesn’t take the concept of morality seriously, according to him the concept is
very closely related and agrees that law should be open to moral scrutiny but not
to be made an essential requirement.12 Hart calls the concept of “precious morality”
in Natural Law to which Fuller calls it “fidelity to law” which is beyond law and is
to be appealed to in order to get a sound legal system.13 There should be no impartiality
in the application of rules is a moral conduct and is well accepted by Hart and it
must be used by the judges without any prejudice, caprice and interest.14

There are certain stances in positive law where the principles of fairness, impartiality
and formal justice has been used deliberately. Example given, any law is not expected
to applied retrospectively on the citizen or the rule of audi alteram partem is an
example of extended morality in positivism known as ‘justice in the administration
of law’.15

Hart holds the fact that any rule can be looked at from external angle and an
internal angle. External angle mostly refers to the survey of how the members of
the society act within the certain legal system, when that is done a regular reading
in the pattern could be done. Where it is not necessary that any law-abiding citizen
is actually abiding the laws out of its moral conscience to obey or disobey the law.
Whether or not there is a moral obligation should be viewed from the internal
point of view where it is gauged that the legal system is legitimate or not.16 If a

10 William C. Starr, Law and Morality in H.L.A. Hart’s Legal Philosophy, 67 Marq. L. Rev.
673 (1984). Available at: http://scholarship.law.marquette.edu/mulr/vol67/iss4/8 accessed
on: 3rdJune’ 2020

11 3 H.L.A. HART, Introduction, in ESSAYS IN JURISPRUDENCE AND PHILOSOPHY 1, 8
(1983).

12 H.L.A. Hart, “Positivism And The Separation Of Law And Morals”, Harvard Law Review,
Vol. 71, No. 4 (Feb., 1958), pp. 593-629 available at: http://www.jstor.org/stable/1338225.
Accessed on 3rd June’2020

13 Lon L. Fuller, Positivism and Fidelity to Law: A Reply to Professor Hart, Harvard Law
Review, Vol. 71, No. 4 (Feb., 1958), pp. 630-672 available at: http://www.jstor.org/stable/
1338226. Accessed on 3rd June’2020

14 Supra n 11
15 Supra n 11
16 Supra n 2
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man is following the traffic rules and standing when the light is red shows his
adherence to law which is not because he thinks he is morally obligated to do so.
Hence Hart believes that there is a close connection between law and morals where
individual and public authority both use moral language to justify their actions.17

Problem of Penumbra18 usually refers to the shadowing of the law where the positive
law is inadequate in its definition and a harmonious construction is required by the
judges, who make the ‘law as it is’ into what ‘law ought to be’ which fails the
positivism principle. Hart resolved this issue by defying, ‘what ought to be’, into
the contours of the rational legal system and not into morality as claimed by Fuller.
To which Hart responds by bringing the ambiguity into the umbrella of practice
and observance, even if it is not declared by any sovereign authority.
Hart agrees to the definition of positivism being empirically inaccurate and introduces
‘Adoption of minimum content theory’19 there is a certain amount of sacrifice done
by the individuals in accordance to the legal rules and protection of their rights as
against others implies that in order to coexist and maintain harmony certain amount
of moral code has to be followed.20

There are certain truisms that Hart believes in:21

a. Human beings are vulnerable and can be protected by laws when they are
bound by certain duties.

b. All the human beings are relatively equal and intelligent so they have to
compromise on their desires to maintain harmony

c. Law and morality both requires us to look beyond us and exist in peace.
d. Concept of limited resource governs our actions.
e. Concept of understanding and power of will in any society.

These five truisms mentioned by Hart shows his belief in the morality with the law
and it discloses the core of good sense in natural law.22

As acknowledged by Hart, the positivists also couldn’t completely deny the need of
morality in the legal system to keep it sane and for the smooth functioning of the
society.If this is what Hence the existence of legal system without a tinge of morality
will lead it to an unstable system. His stance has been made clear so far that law
and morals are connected.

17 See Austin, A Pleafor Excuses, 57 P.A.S. 15 (1956-57), for a discussion of the distinction
between “excuse” and “justification.”

18 Id.
19 Supra n 11
20 Supra n 2
21 Supra n 11
22 Supra n 11
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The underlying debate between the analytical and positive school is that Hart denies
that morality is an utmost necessity.
He has very well cited two main reason for denying morality as an essential element
in legal system.

1. He accepts that we can comprehend the law in a better way in the public
domain by making a philosophical position steady with the manner in which
regulation really works in reality. In this sense Hart is a descriptivist, not a
prescriptivist.23

2. What certainly is most required to make men discerning in going up against
the authority maltreatment of force, is that they should protect the feeling
that the confirmation of something as legitimately substantial isn’t definitive
of the subject of compliance, and that, but extraordinary the emanation of
grandness or authority which the authority framework might have, its requests
must in the end be submitted to an ethical examination24

He said that it is not right to question the enacted laws on the moral grounds about
whether not it should be obeyed. Law is morally relevant and not morally conclusive.25

Existence of law was to see the practical issues faces by the society than to fulfil the
moral obligations.
Once it is enacted it will open to public scrutiny for how good or bad the law is.
Hence if any law is enacted which fails the purpose of the law then it must be
discarded and there should be various procedural measures to be taken to rectify
that and to make sure that both the public authority and individuals follow the
basic minimum content morality both in application and its formation.26

Adoption of minimum content theory is a meeting point of the long due debate of
inclusion and exclusion of morality in law between two scholars as claimed by
fuller but Hart concluded by saying that now that they have a common ground the
debate will be more in rage.
Hence, we have seen certain claims made by the advocates of Legal positive school
and by his course of conduct and development of his theory he has certainly established
the fact that positivism is not a tightly packed concept which is not open to moral
values it’s just that the school advocates strict adherence to understand the structure
and the nature of the legal system and its practical application on the society. Deviating
from the concept and focussing on the morals, justice and ethics fails the very
foundation of the analytical school. Hence, Hart himself has accepted the need of

23 William C. Starr, Law and Morality in H.L.A. Hart’s Legal Philosophy, 67 Marq. L. Rev.
673 (1984). Available at: http://scholarship.law.marquette.edu/mulr/vol67/iss4/8 accessed
on: 3rd June’ 2020

24 Supra n21
25 Supra 11
26 Supra n 21
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quality morals and its close proximity with the law. So the above statement doesn’t
stand any chance to be true. Morality and Justice goes hand in hand. The debate is
still continuing amongst various Jurists in 21st century which was continued by
Ronald Dworkin, who insists on clear elements of morality in legal system while
Joseph Raz who advocates legal Positivism. So, it can be concluded that positivism
has morality in various theories and hidden corners just not recognized much while
interpreting it.
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28

The Doctrine of Basic Structure: Implied limitation on the
amending power of the Parliament

Apoorva Mathur*

INTRODUCTION

In the Constitutional development of India, perhaps no other case of the Indian Supreme
Court has been celebrated and discussed as much as the Kesavananda Bharti1 case,
better known as the fundamental rights case. At the core of this case was a single
question – Whether the Indian Parliament have unfettered power to amend the
Constitution or was there any implied or inherent limitation on such amending power?
- The apex court, by a wafer thin majority of 7:6 held that there was an implied or
inherent limitation on the amending power of the Parliament and laid down the basic
structure theory. The basic structure theory essentially means that the Parliament,
through a constitutional amendment, could not destroy or alter its basic structure or
basic features. However, apart from these features, the Parliament can amend any
part of the Constitution. After almost five decades since the historic verdict was
pronounce, what constitutes the basic structure is still being evolved by the judiciary.
The historic judgment was delivered on the 24th of April 1973 and since then has
been invoked by the Courts several time while reviewing any legislation or
constitutional amendment alleged to be tinkering with the basic features or structure
of the Constitution. Case in point, the Supreme Court on 5th of May, 2021, invoked
the basic structure doctrine to strike down the provisions of a Maharashtra law
which provided for reservation to the Maratha community, which took the total
quota in the state above the 50 per cent ceiling set by the court in its 1992 Indra
Sawhney (Mandal) judgment.2

* Assistant Professor of Law Affiliation: Rashtriya Raksha University,
Email: apoorvmathur11@gmail.com

1 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461
2 Jaishri Laxmanrao Patil v Chief Minister, Maharashtra
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The background and developments leading up to of the Decision

The decision in Kesavananda Bharati concluded the long standing struggle for supremacy
between the Indian Parliament (unlimited amending power) and the Supreme Court
(limited amending power). A different perspective of looking at this struggle would
be a struggle between the supremacy of the Directive Principles of State policy (as
enshrined under Part IV of the Constitution) on the one hand, and the Fundamental
Rights (as enshrined under Part III of the Constitution) on the other. The Directive
principles are canons of creating a socialist and welfare state and are unenforceable
guidelines which are fundamental in the governance of the country. The fundamental
rights are rights relating to freedom, liberty and equality given by the citizens of
India to themselves and by virtue of Article 13 (2), any law which violates these
rights shall be declared void by the Courts.3 Unlike the directive principles, these
rights are enforceable by the Courts and one can approach the High Court or the
Supreme Court in case any legislative or executive action of the State abridges
these rights. In order to bring agrarian reforms, the government introduced several
land reform laws. These laws, which were introduced to further the socialistic policies
of the government as enshrined under Part IV, were challenged as violating Article
14, 19 and 31. The government now needed a solution which can enable it to bring
land reforms laws which were beyond the reach of judicial review. This solution
was the Ninth Schedule. The Ninth schedule was added to the Constitution through
the Constitution (Firsts Amendment) Act, 1951 and what it did was to make immune
any legislation put into it from judicial review even if any provision of that legislation
violated Fundamental Rights. In other words, any laws inserted in the Ninth schedule
was protected from being challenged as violative of Article 14, 19 and 31.4

Unlimited Amending Power of the Parliament: Shankari Prasad & Sajjan Singh

In Shankari Prasad Singh Deo v Union of India5, the Constitution (First Amendment)
Act, 1951, which inserted the Ninth Schedule to the Constitution, was challenged
on the grounds that it violated or abridged fundamental rights. The main argument
of the petitioners revolved around the word “law” in Article 13 (2). It was argue
that “law” included a constitutional amendment and thus any such amendment
would be liable to held void if it violated fundamental rights. The Supreme Court,
however, rejected this arguments and held that there was no limitation whatsoever
on the amending power of the Parliament. The Court held that “…in the context of

3 Article 13 (2) declares that the State shall not make any law which takes away or abridges
fundamental rights and any law made in contravention shall, to the extent of the contravention,
be void

4 Article 19(1) (f) and Article 31 of the Constitution made the right to Property a fundamental
right. The Constitution (Forty-Fourth Amendment) Act, 1944 repealed Article 19(1) (f) and
Article 31 and inserted Article 300A under the heading “Right to Property” thus effectively
downgrading the status of Right to Property from a fundamental right to merely a
Constitutional right

5 AIR 1951 SC 458
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article 13 “law” must be taken to mean rules or regulations made in exercise of ordinary
legislative power and not amendments to the Constitution made in exercise of constituent
power…”6 The Court thus made a distinction between ordinary “legislative power”
and “constituent power” of the Parliament and held that the bar of Article 13(2)
would not apply to Constitutional Amendments. This meant that the Parliament
could affectively even destroy a fundamental right through a Constitutional
Amendment. After fourteen years, again the question whether Parliament had
unlimited power to take away fundamental rights or amend any part of the
Constitution came before the Supreme Court in Sajjan Singh v. State of Rajasthan.7 In
this case, the validity of the Constitution (Seventeenth Amendment) Act, 1964, which
inserted as many as forty four laws in the Ninth Schedule, was challenged. The
Court, by a narrow 3:2 majority approved Shankari Prasad and held that the word
“law” in Article 13(2) did not include a constitutional amendment made in exercise
of the constituent power of the Parliament. The court declined to reconsider Shankari
Prasad on the basis that doing so would invalidate earlier amendments as well as
acts inserted in the ninth schedule which would lead to “inevitable consequences”
and “…a large number of decisions dealing with the validity of the Acts included in the
Ninth Schedule which have been pronounced by different High Courts ever since the decision…in
Shankari Prasad’s case was declared, would also be exposed to serious jeopardy.”8

The net result of these decisions was the Parliament could, exercising its constituent
power, amend or destroy any Fundamental Right through a constitutional amendment
and such an amendment could not be questioned in Court. However, the pendulum
was about to swing in a diametrically opposite direction.

Limited Amending Power of Parliament: Golak Nath

For seventeen years after the Constitution came into force, the Supreme Court had
adopted a traditional approach and had held that the Parliament, though a
constitutional amendment, could alter or even destroy fundamental rights. This
was made possible by interpreting the word “law” under Article 13(2) to mean
only an ordinary legislation and not a Constitutional Amendment made in exercise
of the “constituent power” of the parliament. However, this position was about to
drastically change in a decision of far reaching consequences.
In I.C. Golak v. State of Punjab9, the petitioners challenged the validity of the Constitution
(First Amendment) Act, 1951, the Constitution (Fourth Amendment) Act, 1955 and
the Constitution (Seventeenth Amendment) Act, 1964. For the first time, a bench of
eleven judges was constituted by Chief Justice Subba Rao to hear the case. The
reason for constituting such a bench was that his Lordship felt that the issue was
extremely important and also to resolve the difference in opinion between the majority

6 Ibid
7 AIR 1965 SC 845
8 Ibid
9 AIR 1967 SC 1643
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and the minority in the Sajjan Singh case.10 Chief Justice Subba Rao gave the judgment
for himself and four other Judges with Justice Hidayatulla concurring.11 His Lordship
traced the history of fundamental rights by referring to the adoption of the interim
report on Fundamental Rights proposed by Pandit Nehru before the Constituent
Assembly as well as speeches of Dr. B.R. Ambedkar who was of the view that
Fundamental Rights we so important that they could not be amended. The Chief
Justice also referred its earlier observation that the Fundamental Rights were of a
“transcendental character and were ‘unalienable and inviolable’”.12 Coming to the
question of whether a constitutional amendments was ‘law’ within the meaning of
Article 13(2), the Chief Justice held that “law” included statutory as well as
constitutional law and thus, a constitutional amendment was also “law” within the
meaning of Article 13(2). Therefore, if any constitutional amendment violated or
destroyed any fundamental rights then it shall be declared void. In his concurring
opinion, Justice Hidayatullah analyzed the dangers of giving unfettered power to
the Parliament to amend the Fundamental Rights and cautioned against violating
fundamental rights in the pretext of furthering the directive principles of state policy.
He also criticized the misuse of the Ninth Schedule and inclusion of legislations
which had absolutely no connection with land or agrarian reforms.
The majority held that that the amending power of the Parliament would not enable
it to override all express or implied limitation on that power and that Parliament
could not amend any part of the Constitution in Part III that dealt with Fundamental
Rights. Thus, the decisions on Shankari Prasad and Sajjan Singh were overruled and
the powers of Parliament to amend the Constitution were substantially curtailed.

The Doctrine of Prospective Overruling

One of the most significant development in this case was invoking the doctrine of
Prospective overruling by the Supreme Court. Having overruled Sankari Prasad and
Sajjan Singh, the court was faced with a dilemma. The dilemma was whether its
decision in Golak Nath was to apply retrospectively. If Golak Nath applied retrospectively,
the Parliament would have had no power to amend any fundamental right from
1950 onward. This in turn would render the first, Fourth and Seventeenth Amendments
unconstitutional and all the land reform legislations made from 1950 to 1967 would
be invalid. It would have led to complete chaos as a number of zamindari estates
had been abolished and thousands of acres of land had been acquired and distributed
to cultivating peasants for 17 years. The Court found an innovative solution to this
situation by invoking the American doctrine of “Prospective Overruling” and holding

10 In Sajjan Singh, the minority of Justice Hidayatullah and Justice Mudholkar had expressed
their doubt about whether Parliament had unlimited power to amend the Constitution
including the Fundamental Rights.

11 The majority consisted of Subba Rao C.J., Sikri, Shah, Shelat, Vaidialingam and Hidayatullah
JJ while the minority consisted of Wanchoo, Bhargava, Mitter, Bachawat and Ramaswami
JJ.

12 M.S.M. Sharma v. Sri Krishna Sinha, AIR 1959 SC 395
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that its decision would only apply prospectively.13 This essentially meant that the
(First Amendment) Act, 1951, the Constitution (Fourth Amendment) Act, 1955 and
the Constitution (Seventeenth Amendment) Act, 1964 as well as all decisions decided
pre-Golak Nath would remain valid. Thus, although the Court overruled its earlier
decisions, the impugned amendments were held to be valid. The Parliament now
found itself powerless to exercise its amending power. The Supreme Court had
given primacy to the Fundamental Rights over the Directive Principles of State
Policy. The ball was now firmly in the Parliament’s Court and it responded with
two vicious amendments to nullify the Supreme Court’s decision.

Parliament’s retaliation: The Twenty Fourth and the Twenty Fifth Amendments to
the Constitution

To remove the difficulties created by the Supreme Court’s decision in Golak Nath,
the Parliament introduced the Twenty-Fourth and the Twenty-Fifth amendment bills.
The Twenty- fourth Amendment Bill two amendments to the Constitution, to Article
13 and Article 368. A new clause (4) was added to Article 13 which read as follows:

‘(4) Nothing in this article shall apply to any amendment of this Constitution made
under article 368.’

The amendment to Article 13 restored the earlier view which made a distinction
between an ordinary law made under Parliament’s “legislative power” and
constitutional amendment made under its “constituent power”. In other words
constitutional amendments would not be void merely because they infringed
fundamental rights.
Similarly, Article 368 was also changed to enable Parliament to add, vary or repeal
any provision of the Constitution. A new clause (3) was added to which read as
follows:

‘(3) Nothing in article 13 shall apply to any amendment made under this article.’
Thus, with the Twenty-Fourth Amendment, the government made an attempt
to even things out and tilt the balance towards its supremacy.

The Twenty-Fifth amendment was introduced by the government with the object of
making the Fundamental Rights subservient to the Directive Principles and further
its socialistic policies as well as the election promise of removing poverty.14 Article
31C was inserted with the object of protecting those laws which were enacted for
giving effect to the socialistic principles specified in clause (b) or clause (c) of Article

13 Avind Datar, ‘Prospective Overruling: Correct Doctrine, Incorrect Application’, (2008) 7
SCC (Jour.) J-41

14 Mrs. Indira Gandhi had fought the 1971 General election on the promise of ‘garibi hatao’
which translates to ‘remove poverty’. The slogan helped her win 350 out of 540 seats in
the House of the People.
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39.15 What was controversial was the latter part which prohibited any court from
hearing any petition to prove that a particular law would not secure the directive
principles laid down in Article 39(b) and (c). Such a law was immune from judicial
review if it merely contained a declaration that it was to give effect to the Directive
Principles contained in Article 39 (d) or (c).16 This essentially meant that a law, as
long as it merely declared to give effect to Article 39 (b) and (c), could not be
challenged on the ground of violating Fundamental Rights even if it was meant for
some other purpose. The Directive Principles were again given primacy over the
fundamental rights and it was now the Supreme Court’s turn.

Who was Kesavananda Bharti?

His Holiness Kesavananda Bharti Sripadagalvaru was a religious leader and head of
Edneer Math (mutt) in Kasaragod district, Kerala. On March 21, 1970, he filed a
writ petition under Article 32 to challenge certain provisions of the Kerala Land
Reforms Act, 1963, and the Kerala Land Reforms (Amendment) Act, 1969. During
the pendency, the Kerala Land Reforms act was again amended in 1971 and both
the amendment acts were inserted in the Ninth Schedule through the Constitution
(Twenty-ninth Amendment) Act, 1972 to protect them from being challenged for
violating fundamental rights. The petitioners were permitted to challenge the validity
of the Twenty-Fourth, Twenty-Fifth and Twenty-Ninth Amendment to the Constitution.
As the questions involved in this case had far reaching effect, notices were issued
to the Advocate-General of various States. Senior Advocate Nani Palkhivala was
the lead counsel for the petitioners while H.M. Seervai appeared for the State of
Kerala and was assisted by T.R. Andhyarujina.17 The Union of India was represented
by the Attorney-General Niren De and the Solicitor-General Lal Narain Sinha. One
of the most well-known fact about the case is that it was heard by the largest bench
in the history of the Supreme Court – 13 Judges – and for the longest number of
days.18 Another astounding fact is the case totally took 68 working days commencing
on October 31, 1972, and concluding on March 23, 1973. The mammoth judgment
covered 703 pages and was delivered on April 24, 1973.

15 Clauses (b) and (c) of Article 39 embody the principles of distributive justice and talks
about distribution of wealth and material resources for the common good and ensuring
that there is no concentration of wealth to the common detriment

16 The latter part of Article 31C read as follows: ‘...and no law containing a declaration that it is
for giving effect to such policy shall be called in question in any court on the ground that it does
not give effect to such policy…’ This part was held to be invalid by the Supreme Court in
Kesavananda Bharti

17 H.M. Seervai was the then Advocate-General of Maharashtra.
18 The 13 Judges Bench consisted of S.M. Sikri C.J., J.M. Shelat, K.S. Hegde, A.N. Grover, P.J.

Reddy, H.R. Khanna, A.N. Ray, D.G. Palekar, K.K. Mathew, M.H. Beg, S.N. Dwivedi and
Y.V. Chandrachud JJ.
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THE ARGUMENTS AND THE ISSUES

Arguments for the Petitioner

The arguments for petitioners were argued by Sr. Advocate Nani Palkhivala for over
a month and are summarized as under:

• In Article 368, the word ‘amendment’ had a restrictive meaning and precluded
the power to destroy or alter the essential features, the basic elements or the
essential principles of the Constitution.

• In a Constitution, what is left unsaid is as important as what is said. There
are inherent and implied limitation on the amending power of Parliament
which debar the Parliament from destroying or altering the basic or essential
features of the Constitution.

• The word ‘law’ in Article 13(1) and (2) would include constitutional law,
and therefore, a constitutional amendment and Parliament in exercise of its
amending power, could not abrogate or abridge fundamental rights.

• The fundamental rights are basic human freedoms which people of India
had reserved for themselves and therefore they could not be destroyed by
Parliament. The proceedings before the Constituent Assembly indicate that
they were intended to be permanent.

• Article 31C subordinated the fundamental rights to the Directive Principles
of State Policy. At the beginning of the hearing, the Chief Justice had asked
the counsel for the petitioner to concentrate on whether there were any implied
limitation on the amending powers of the Parliament. It was also hinted that
the Golak Nath decision was difficult to sustain and would probably be
overruled.

Arguments for the Union and the States

The then Advocate-General of Maharashtra, H.M. Seervai argued for the state of
Kerala. His submission are summarized as under:

• The basic features of the Constitution like parliamentary democracy, judicial
review, religious rights were not meant to be permanent by the founding
fathers.

• The power to amend the Constitution in Article 368 includes the power to
amend any provision including fundamental rights in Part III.

• There was a distinction between legislative power and constituent power.
The word ‘law’ in Article 13(2) would not include constituent power which
was distinct and superior to ordinary law making power under Article 245.

• There was no justification in the theory of implied limitation on amending
power. There was no case to treat certain provisions as “core and essence of
the Constitution”.



324 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

• Judicial review was not an essential feature of the Constitution and through
the doctrine of implied limitation, the judiciary could not get the last word
on the Constitution.

The main issues

Based on the augments advanced by the petitioners and the Union of India, the
main issues which were framed were the following:

• Was Golak Nath correctly decided or was it liable to be overruled?
• Was the Twenty-Fourth Amendment, which gave unlimited power to

Parliament to add, vary or repeal any provision of the Constitution valid?
• Was Section 3 of the Twenty-Fifth Amendment which inserted Article 31C

valid?
• Was the Twenty-Ninth Amendment, which inserted two Kerala Land Reform

Amendments in the Ninth Schedule valid?

The decision

Out of the thirteen judges, nine judges overruled the decision rendered in Golak
Nath and restored the earlier view which differentiated between ordinary law and
the Constitution. Chief Justice Sikri, Justice Shelat, Justice Grover, Justice Hegde,
Justice Reddy and Justice Mukherjea, held that the fundamental rights were part of
the basic or essential features of the Constitution and could not be abrogated or
eroded by a Constitutional amendment under Article 368. However, reasonable
alteration of fundamental rights was acceptable. The other six judges, namely Justice
Ray, Justice Palekar, Justice Mathew, Justice Beg, Justice Dwivedi, held that the
power of amendment did not have any limitation or restriction. It was Justice Khanna’s
decision, while dealing with Article 31C, that tilted the balance in favor of the Basic
Structure theory.
On the validity of Article 31C, Chief Justice Sikri along with Justices Shelat, Hegde,
Grover and Mukherjea held that the entire article 31C was unconstitutional.19 Justice
Reddy and Justice Khanna held that the second part of the article, which excluded
judicial scrutiny, to be unconstitutional as it violated the basic structure of the

19 Article 31C read as follows:
“31C. Saving of laws giving effect to certain directive principles.—Notwithstanding anything
contained in article 13, no law giving effect to the policy of the State towards securing all
or any of the principles laid down in Part IV shall be deemed to be void on the ground
that it is inconsistent with, or takes away or abridges any of the rights conferred by article
14 or article 19; and no law containing a declaration that it is for giving effect to such
policy shall be called in question in any court on the ground that it does not give effect to
such policy: Provided that where such law is made by the Legislature of a State, the
provisions of this article shall not apply thereto unless such law, having been reserved for
the consideration of the President, has received his assent.”
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Constitution. Justice Khanna observed that the second part of Article 31 enabled
the Parliament or a state legislature to pass a law, with just the quorum of members
present, which could reduce Article 14, 19 and 31 to a “dead letter” and “ineffective
purposeless showpieces”. All that was required a mere declaration that the concerned
law was enacted to give effect to the objects mentioned in Article 39(b) and (c).
Justices Hegde and Mujherjea pointed out that once an attempt to encroach upon
constitutional guarantees is successful, further encroachments follow as a matter of
course even if not made with any evil motive. The latter part of Article 31C, inserted
by the twenty-fifth amendment crossed the boundary into being ultra vires.
The rest of the bench comprising of Justices Ray, Paler, Mathew, Beg, Dwivedi and
Chandrachud, held Article 31C to be constitutionally valid. Thus seven out of thirteen
judges held that the latter part of Article 31Cwas invalid.
On the issue of the twenty-ninth Amendment, the majority upheld the amendment
as being within the amending power but left it to the Constitution Bench to decide
whether the insertion of the two Kerala land reform acts in the Ninth Schedule was
violative of the basic Structure.

SUMMARY OF THE JUDGMENT

The view taken by the majority was summarized as follows:
1. “Golak Nath’s case is overruled.
2. Article 368 does not enable Parliament to alter the basic structure or framework

of the Constitution.
3. The Constitution (Twenty-fourth Amendment) Act, 1971 is valid.
4. Section 2(a) and (b) of the Constitution (Twenty-fifth Amendment) Act, 1971,

is valid.
5. The first part of Section 3 of the Constitution (Twenty-fifth Amendment)

Act, 1971, is valid. The second part, namely, “and no law containing a
declaration that it is for giving effect to such policy shall be called in question
in any Court on the ground that it does not give effect to such policy” in
invalid.

6. The Constitution (Twenty-ninth Amendment) Act, 1971 is valid.
The nine signatories of the controversial summary were Chief Justice Sikri and
Justices Shelat, Hegre, Grover, Jaganmohan Reddy, Palekar, Khanna, Mujherjea and
Chandrachud. The other four namely, Justices Ray, Mathews, Beg and Dwivedi,
refused to sign it.”20

THE BASIC STRUCTURE THEORY

The basic structure theory is undoubtedly the most important contribution of this
decision. This theory has carved out a compromise between the two extreme views

20 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461 [2158]
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with regard to the amending power of the Parliament laid down in pre and post
Golak Nath eras. In other words, it laid down a middle path between the Parliament
having unlimited power to amend the Constitution (as laid down in Shankari Prasad
and Sajjan Singh) on one hand and the inability of the Parliament to amend anything
in Part III (as laid down in Golak Nath). The basic structure theory restored the
power of Parliament to amend any part of the Constitution including Part III. At
the same time, it laid down that the Parliament’s power to amend the Constitution
under Article 368 is not unlimited and no amendment can violate the fundamental
or essential features or the Basic Structure of the Constitution. As long as Parliament
did not significantly abridge the Constitution, it could virtually make any change
to the constitutional structure. However, the core or the essence must be retained. It
is pertinent at this point to mention that there is absolutely no mention of the basic
structure anywhere in the constitution and it a creature of judicial scholarship and
creativity. There was no unanimity as to what constituted the basic structure of the
Constitution and indeed, different judges have mentioned different interpretations
as to what features or principles are essential and form the basic structure of the
Constitution.
The different views as to what constitutes the basic features or structure of the
Constitution are enumerated as follows:
Sikri CJ:

• Supremacy of the Constitution;
• Republican and Democratic forms of Government;
• Secular Character of the Constitution;
• Separation of powers;
• Federal character of the Constitution.21

Shelat and Grover JJ:
• Supremacy of the Constitution;
• Republican and Democratic forms of Government and sovereignty of the

country;
• Secular and federal character of the Constitution;
• Separation of powers;
• The dignity of the individual secured by various freedoms and basic rights

in Part III and the mandate to build a welfare State contained in Part IV;
• The unity and the integrity of the nation.22

Hegre & Mujherjea JJ.:
• Sovereignty of India;

21 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461 [302]
22 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461 [599]
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• The democratic character of our polity;
• The unity of the country;
• The essential features of the individual freedoms secured to the citizens;
• Welfare State and egalitarian society.xxiii

Jaganmohan Reddy J.:
• Sovereign Democratic Republic;
• Justice, social, economic and political;
• Liberty of thought, expression, belief, faith and worship;
• Equality of status and of opportunity.xxiv

Despite the uncertainty in defining the basic structure doctrine, the Supreme Court
has had no difficulty in invoking this doctrine. For instance, just two years after the
decision, the Supreme Court applied the doctrine to strike down clause (4) of Article
329A which was inserted by the thirty-ninth Constitutional Amendment, by holding
that it violated free and fair elections which was a part of the basic structure of the
Constitution. The Court also held that the said amendment, which sought to nullify
the Allahabad High Court Judgment invalidating the election of Indira Gandhi, was
violative of the right to equality under Article 14 which itself was an essential
feature of the Constitution.xxv The Court thus added features such as ‘Rule of Law’,
‘Judicial review’ and ‘free & fair elections’ as the basic features of the Constitution.
In Minerva Mills Ltd. v. Union of India, the apex Court included ‘limited power of
parliament to amend the Constitution’, ‘harmony and balance between fundamental
rights and directive principles’, ‘fundamental rights’, ‘judicial review’ as part of the
basic structure.xxvi In Kihoto Hollohon v. Zachilhi27 the Court struck down para 7 of
the tenth schedule which excluded judicial review of the speaker’s decision regarding
disqualification of MPs or MLAs as violative of the basic structure. Later in L.Chandra
Kumar v. Union of India, it was held that the power of judicial review over legislative
action vested in the High Courts under Articles 226 and 227 and 32 of the Constitution
is an essential feature of the Constitution and part of its basic structure which
cannot be excluded by a Constitutional amendment.28

The fallout of the Kesavananda Bharti decision
The supersession of Judges
The historic decision was pronounced on 24th April, 1973, which was also the last
working day of Chief Justice Sikri as he was to retire on the 25th. Up until that

23 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461 [682]
24 Kesavananda Bharati Sripadgalvaru v State of Kerala & Anr. AIR 1973 SC 1461 [1171]
25 Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299
26 AIR 1980 SC 1789
27(1992) 1 SCC 309
28 AIR 1997 SC 1125
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point, the convention was to appoint the next senior most Judge as the Chief Justice.
However, this convention was violated by the government and on the 25th, the All
India Radio’s (AIR) news bulletin announced that Justice A.N. Ray had been appointed
as India’s next Chief Justice. Justice Ray had been made Chief Justice by superseding
three senior most Judges, namely, Justices Shelat, Hegde and Grover.29 All three
resigned promptly and there were widespread erupted throughout the nation. It is
unfortunate that this blatant suppression of the judiciary at the hands of the executive
wasn’t to be the first instance. In 1977, history was to repeat itself and Justice H.R.
Khanna, who had delivered a brave dissenting opinion in the Habeas Corpus30 decision
was superseded and Justice Beg was appointed as the Chief Justice.

The Forty-second Amendment

The Kesavananda Bharti decision led the government to enact the forty-second
amendment to the Constitution in 1976 in an attempt to nullify it and assert its
supremacy over the judiciary.
The amendment also had the aim of making the fundamental rights subservient to
the directive principles of state policy.
Section 4 of the Constitution (Forty-second) Amendment Act, 1976 modified Article
31C to read as follows:

“31C. Saving of laws giving effect to certain directive principles
Notwithstanding anything contained in Article 13, no law giving effect to the policy
of the State towards securing [all or any of the principles laid down in Part IV]
shall be deemed to be void on the ground that it is inconsistent with, or takes away
or abridges any of the rights conferred by Article 14, Article 19 or Article 31; and no
law containing a declaration that it is for giving effect to such policy shall be called
in question in any court on the ground that it does not give effect to such policy:
Provided that where such law is made by the Legislature of a State, the provisions of
this Article shall not apply thereto unless such law, having been reserved for the
consideration of the President, has received his assent.”

This essentially meant that laws enacted to give effect to all or any directive principles
were now protected from judicial scrutiny. All that was needed was for the central
or state government to merely declare that a law was enacted to give effect to the
directive principles to exclude that law form being challenged in Courts even on
the ground that in reality it does not give effect to such policy. Thus, even a law
which was discriminatory or violated any freedom enshrined under Article 19 could
not be challenged in courts.

29 Granville Austin, Working a Democratic Constitution: A History of the Indian Experience (Oxford
University Press India 2003)

30 A.D.M. Jabalpur v Shivakant Shukla AIR 1976 SC 1207
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Further, section 55 of the Constitution (Forty-second) Amendment Act, 1976 modified
article 368 and added two new clauses, namely clauses(4) and (5), which read as
follows:

“(4) No amendment of this Constitution (including the provisions of Part III)
made or purporting to have been made under this article whether before or
after the commencement of Section 55 of the Constitution (Forty second
Amendment) Act, 1976 shall be called in question in any court on any ground.
(5) For the removal of doubts, it is hereby declared that there shall be no
limitation whatever on the constituent power of Parliament to amend by
way of addition, variation or repeal the provisions of this Constitution under
this article.”

The insertion of the two clauses (4) and (5) to article 368, by the forty-second
amendment basically nullified the basic structure doctrine and was an attempt to
remove the limitations imposed on the amending powers of the Parliament by the
Kesavananda decision.31 As a consequence of these amendments, the Parliament of
India can basically pass any constitutional amendment it desired, and such an
amendment could not be challenged or scrutinized in Court.32 In the battle for
supremacy, the parliament had struck a deadly blow in the form of the forty-second
amendment and it was the Supreme Court’s turn to strike back.

Righting a wrong: Minerva Mills

In Minerva Mills v Union of India33, the petitioner, a limited company in the state of
Karnataka, challenged the constitutional validity of the provisions of the Sick Textile
Undertaking (Nationalization) Act, 1974 under which it was nationalized. The petition
further challenged the constitutional validity of sections 4 and 55 of the Constitution
(forty-second Amendment) Act, 1976. The majority consisting of Y.V. Chandrachud,
CJ, A.C. Gupta, N.L. Untwalia and P.S. Kailasam, JJ held that section 4 of the forty-
second amendment was void and beyond the amending power of the Parliament as
it damaged the basic structure of the Constitution by abridged the rights conferred
by Article 14 and Article 19, if the law was declared to be giving effect towards
realizing any of the directive principles. Further, section 55 was also struck down
and declared void as it sought to remove any limitation on the amending powers
of the Parliament and enabled it to destroy the basic features of the Constitution.34

The majority observed that “the Indian Constitution is founded on the bedrock of
the balance between Parts III and IV. To give absolute primacy to one over the
other is to disturb the harmony of the Constitution. This harmony and balance

31 Pandey (n 25) 770.
32 Soli J Sorabjee and Arvind P Datar, Nani Palkhivala:The Courtroom Genius (1st edition, LexisNexis

2020) 178
33 AIR 1980 SC 1789
34 Minerva Mills v Union of India AIR 1980 DC 1789 [80]
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between fundamental rights and directive principles is an essential feature of the
basic structure of the Constitution. This harmony and balance between fundamental
rights and directive principles is an essential feature of the basic structure of the
Constitution.” Thus, the Supreme Court, once and for all settled the matter and
made it clear that it was the Constitution which was supreme and not the Parliament.
It did so by striking a harmonious balance between fundamental rights and directive
principles.

Prospective application of the Doctrine

In Waman Rao v Union of India35, a five judge bench of the Supreme Court, headed
by Chief Justice Y.V. Chandrachud, held that all Constitutional amendments made
before 24th April 1973 (the day on which the Kesavananda Bharati decision was
pronounced) through which various laws were included in Schedule IX, are
constitutional and valid. In other words, the doctrine of basic structure did not
apply retrospectively. However, any constitutional amendment after 24th April, 1973,
through which laws or regulations were added to Schedule IX were subject to challenge
on the ground that they damaged the basic or essential features of the Constitution.
Again in I.R. Coelho (Dead) by L.Rs. v State of Tamil Nadu and Ors.36, the Supreme
Court held that all constitutional amendments made on or after 24th April, 1973 by
which laws were inserted in Ninth Schedule shall be “tested on the touchstone of the
basic structure or essential features of the Constitution as reflected in Article 21 read with
Article 14, Article 19, and the principles underlying them.” Thus, even though a law is
inserted in the Ninth Schedule, it can still be challenged if it abridged or violated
any fundamental right were part of the basic structure of the Constitution.

Criticism of the Basic Structure doctrine

The most reoccurring criticism of the basic structure doctrine has been a lack consensus
amongst the judges as to exactly which features of the Constitution are essential
and forms part of the basic structure. The lack of clear definition of the doctrine has
led to some to argue that acceptance of this doctrine would result in the likelihood
of every amendment to be challenged on the ground of it violating the basic structure
of the Constitution.37 However, this argument is inherently flawed as several important
concepts such as Natural Justice or ‘reasonable restrictions’ are also not defined in
precise terms and yet their existence has been validated through judicial interpretation.
In his judgment, Chief Justice Sikri responded to the argument of Mr. Seervai that
the doctrine was uncertain and “difficult for the Parliament to comprehend and
follow” by quoting Lord Reid in Ridge v. Baldwin38 that because something “cannot

35 AIR 1981 SC 271
36 AIR 2007 SC 861
37 Dr. J. N. Pandey, Constitutional Law of India (58th Edn Central Law Agency, 2021
38 [1964] AC 40
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be cut and dried or nicely weighed or measured therefore it does not exist”,
highlighting the fallacy in the argument of Mr. Seervai. Justice Mathew rejected the
criticism that it was not possible to define the basic structure by observing that
“…Few Constitutional issues can be presented in black and white terms. What are essential
features and non essential features of the Constitution?...These are not matters of icy certainty;
but, for that reason, I am not persuaded to hold that they do not exist, or that they are too
elusive for judicial perception. Most of the things in life that are worth talking about are
matters at degree and the great judges are those who are most capable of discerning which of
the gradations make genuine difference…”
The decision has also been criticized for being a political verdict with a lack of
consultation between the judges before the judgment was delivered. Justice Jaganmohan
Reddy, in his autobiography has recollected that from the very first day, the minds
of the judges were closed and their views were already determined and the bench
was sharply divided with some judges in favor of the implied limitation argument
while the rest against it.39 Also Justice Reddy has remarked that before the judgment
was pronounced, Chief Justice Sikri had consultation with only those judges who
shared his views and excluded those who were of a contrary opinion.40

Some critics have disagreed with the view that there are any limits on Parliament’s
power to amend the Constitution and have criticized the concession given by the
respondents (namely
H.M. Seervai and Niren De) that amendment of the Constitution did not mean its
destruction of abrogation as “no Parliament can be imagined capable of taking that
extremely unwise step”41 Professor Upendra Baxi, in his article has pointed to the
paradox that although the decision is an important one and is “the Indian Constitution
of the future”, its length is likely to create an “illiterate bar” as the over seven
hundred pages long judgment is not likely to be read or fully understood by majority
of lawyer in the country.42

CONCLUSION

Widely regarded as the case that saved the Indian Constitution, the mammoth
judgment of Kesavananda Bharati covered 703 pages after a marathon 68 days hearing
and was delivered by a thirteen Judge bench, the largest bench ever to assemble in
the Supreme Court. The decision, though delivered in a less than desirable way
and with a thin majority, nevertheless is a milestone in the Constitutional development
of the nation. The doctrine of basic structure, which put an implied limitation on
the amending power of the Parliament, has been criticized as being vague and the

39 Justice P. Jaganmohan Reddy, The Judiciary I Served (Orient Longman 1999) 227
40 Ibid 177
41 PK Tripathi, ‘Kesavananda Bharati v. The State of Kerala Who Wins?’ (1974) 1 SCC (Jour)

3
42 Upendra Baxi, ‘The Constitutional Quicksands of Kesavananda Bharati and the Twenty-

Fifth Amendment’ (1974) 1 SCC (Jour) 45.
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judgment as being too long to be properly understood by majority of lawyers in
India. However, the doctrine has been used effectively to put a stop to any attempt
to violate the sanctity of the Constitution or destroying its value. The apex Court,
through its decision over the years since it was laid down, has constantly evolved
and clarified the doctrine to the extent that it is a now a permanent feature of
Indian jurisprudence and accepted without question. The doctrine can also be said
to be a facet of Rule of Law in India as it has firmly established the supremacy of
the Constitution. It ensures that no government, under the garb of majoritarianism
in the Parliament, can destroy the sacrosanct values which are enshrined in the
Preamble by exercising its power to amend. Features such as Judicial review,
secularism, supremacy of the Constitution, republican form of government etc. are
now protected by the doctrine and cannot be destroyed even by a government
which has an overwhelming majority in the Parliament.
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Rethinking the Scope of Mental Illness in Context of Capital
Punishment in India: Need of The Hour

Aratrika Chakraborty*

ABSTRACT

The aspect of mental illness and criminal responsibility has been one of the most perplexing
questions in criminal law jurisprudence since centuries. This is more so because the concept
of mental illness is vast and varied and therefore in criminal justice system an integrated
approach of science and law is necessary to ensure proper justice is meted out to the victim,
the accused and in context of the whole society. The scope of mental illness in the context of
imposition of capital punishment in India has been lacking clarity and is mostly restricted to
nearly insanity or psychotic conditions. However, there are much more nuances and since
death penalty is different and irreversible, it is very essential that the judiciary as well as the
legislature puts in more clarity as to this aspect. This paper will try to look into the scope of
mental illness and its varied nuances and how far it has and should act as a bar to imposition
of capital punishment in India.
Keywords: Mental Illness, Capital Punishment, Insanity, Psychotic, Criminal Justice System.

INTRODUCTION

Capital Punishment has been prevalentsince times immemorial as a form of punishment
in society and even in present time also, the utility of death penalty or the scope of
imposing death penalty is a matter of debate. The outlook and purpose of imposing
capital punishment may have changed with time or it may have been justified or
refuted on the basis of the many theories forming the basis of death penalty however,
many countries including India have retained it in some severe form of crimes,though
there is an effort to clarify the scope of the death penalty imposition and what are
the factors which will govern it.

* Asst. Prof. (Law), Amity Law School, Amity University, Kolkata,
E-mail: nluaratrika@gmail.com, Mobile: 9660748062



334 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

Presently, 108 countries had abolished the death penalty in law for all crimes, and
144 countries had abolished the death penalty in law or practice.1

One such factor which is very pertinent to the discussion of the rarest of rare framework
in Capital Punishment is the mental condition of the accused while committing the
crime.
Legal insanity operates on the foundation that if there is no capacity to form the
mens rea, the accused should be completely absolved of any criminal liability.However,
an important question arises as to the status of those who are not legally insane in
terms of M’Naghten rule but they are suffering from some other forms of mental
illness which would not negate their competency to understand the nature of their
act or that they are doing an illegal or immoral act, neither would it negate their
competence to face the trial.

MENTAL ILLNESS AND CRIMINAL RESPONSIBILITY

The idea of the rationality of a criminal mind which is associated with the capacity
to develop mens rea is a sine qua non for determining the criminal responsibility.
The philosophical basis of exemption of insane offenders from criminal liability is
perhaps traceable to the functional limitations of the retributive and deterrent theories
of punishment.2 People with impaired mental capacity being penalised at par with
people who are mentally sound would not serve any penological justifications as
they neither would understand the moral implications and neither would be deterred
from doing the crime.
However, the very concept of mental illness and its nuances is so vast and varied
that this is not only a discussion in legal context but the ongoing attempt to understand
and evolve the study is in the discipline of science also.
Insanity has long been established as a defence and M’Naghtens’s rules of insanity3

stand as a standard in UK and US jurisprudence alike.
In India this has been incorporated in S. 84 of IPC.The two main facets of the
M’Naghtens’s rule is

• Incapable of knowing the nature of act
• Knows that it is wrong

So, S. 84 mainly relies on the cognitive aspect or understanding of the nature and
consequences only, which is quite a restrictive interpretation of mental illness. Since
the cognitive requirement in M’ Naughten’s rule has been subjected to a lot of
criticisms and debates, some other rules have also evolved in US jurisprudence
like-

1 Death Penalty in 2020: facts and Figures, Amnesty International ( April 25, 2022, 10:05 PM),https:/
/www.amnesty.org/en/latest/news/2021/04/death-penalty-in-2020-facts-and-figures/

2 K. M. Sharma, Defence Of Insanity In Indian Criminal Law, 7(4) Journal of the Indian Law
Institute 325 (October-December 1965)
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• Irresistible impulse test- which moves from cognition to volition as a criterion
and some of the jurisdictions in US like Colorado, New Mexico, Texas, Virginia
recognise it.4

• Durham Rule5 or the product rule- This has been overruled in 1972, and
only New Hampshire uses this rule now and that too only in serious cases,
as it gave an extremely wide scope to psychiatrist’s interpretation which
requires that the criminal act was a product of insanity(mental disease or
defect).

• Model Penal Code- In 1962 the American Law Institute (ALI) framed and
published the MPC and though not legally binding it helps in establishing
as a standard uniform set of rules to help the American Justice system, and
many states in US base their laws and punishment taking help from MPC.
As per Section 4.01 of MPC- “the person did not possess substantial capacity
either to appreciate the criminality of his conduct or to conform his conduct to the
requirements of law”.So, the objectivity is much more established because the
criminality and the volition components are covered as per the ALI standard.
However, an interesting point here is that the second clause of Section 4.01
of the Code, for the use of the insanity defence for psychopaths and sociopaths
is expressly proscribed.Section 4.02 of the MPC talks about the role of mental
defect which can be placed in evidence for mitigation in capital cases.

• The US Code of Federal law6 talks about insanity defence as “ the defendant
as a result of a severe mental disease or defect , was unable to appreciate the nature
and quality or the wrongfulness of his acts” . So, this standard is again a return
to knowing the “right from wrong” component.

Mental illness which may not be within the ambit of insanity

Blackstone’s Commentaries notes the case of Edward Arnold, who was found competent
to stand trial and convicted for the shooting of a British lord. However, Blackstone
concludes, “being half a madman, [he] was never executed, but confined in prison, where he
died about thirty years after.” In using the term “half a madman,” Blackstone meant
to distinguish Mr. Arnold fromthe condemned person who is insane.7

The discussion of insanity as an exemption always refers to legal insanity, as
distinguished from medical insanity.

3
4 The Insanity defence among the states (April 25, 10:30 PM),https://criminal.findlaw.com/

criminal-procedure/the-insanity-defense-among-the-states.html)
5 Durham v. U.S., 214 F.2d 862 (1954)
6 18 U.S. Code §/ 17
7 Richard J. Wilson, The Death Penalty and Mental Illness in International Human Rights Law:

Toward Abolition, 73 Wash. & Lee L. Rev. 1499 (2016)
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Any person, who is suffering from any kind of mental illness is called “medical
insanity,” however “legal insanity” means, person suffering from mental illness
should also have a loss of reasoning power. The term legal insanity also refers to
the “mental state” of a person at the time of committing crime and nothing else.
This is purely a legal concept and is unrelated tothe various psychiatric diagnoses.8

That is why mere abnormality of mind or partial delusion, irresistible impulse or
compulsive behaviour of a psychopath affords no protection under Section 84 IPC.9

Diagnostic criteria: DSM and ICD
The very definition of mental illness is fraught with difficulties and therefore there
can be said to be no generic consensus as to any definition of mental illness.
The problem with Diagnostic criteria is also the vast limitations it has in outlining
and encompassing these varied facets of psychological, physiological and social
behavioural complexities of an individual.
Here the role of a psychiatrist and medical experts play a huge role and the challenges
lie in bridging the gap between medical and legal insanity and implementing it in
the sentencing procedure.
When we talk of Diagnostic procedure and standards, mainly American Psychiatric
Association’s (APA) Diagnostic and Statistical Manual of Mental Disorders, currently
the Fifth Edition (DSM-5) and the World Health Organization’s (WHO) International
Classification of Diseases, currently the tenth revision (ICD-10) are followed in most
jurisdictions including India to make an evaluation for the overall psychological
condition.
Psychotic behaviour which is often characterised by gross detachment from reality
and irrationality accompanied by even delusions and where the mental illness is
manifested very objectively, and the diagnosis is also very clear ,the judges or the
jury may have no trouble in determining that the person should in fact be treated
differently or the criminal accountability needs to be reduced. For example, like a
diagnosis of Neurodevelopmental disorders, Bipolar disorders, Schizophrenia spectrum
disorders, may be often accompanied by delusions or other related disorders.
10However, there is a broad spectrum of mental disorders, which may not be fitting
into these and have been a perplexing arena of legal debate as to mental illness. For
example, Personality Disorders, which are categorised in Section II of DSM V11 as

8 Suresh Bada Math, Channaveerachari Naveen Kumar, Sydney Moirangthem, Insanity Defense:
Past, Present, and Future37(4) Indian Journal of Psychological Medicine 383 (Oct - Dec 2015)

9 Bapu @ Gajraj Singh vs State of Rajasthan, Appeal (crl.) 1313 of 2006. Date of Judgement on
June 4, 2007

10 (Section II of DSM V has diagnostic criteria for 22 such disorders, and within that Personality
Disorders are classified as Cluster A,B, and C. Cluster A disorders have some eccentric,
Cluster B have some dramatic and Cluster C have some Anxiety/Fear behavioural
manifestations.)

11 American Psychiatric Association, Diagnostic and Statistical Manual of Mental disorders
(5th ed., 2013)
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well as fifth chapter of ICD 1012. These categories of mental illness are often seen as
patterns in behaviour which are rooted in some form of maladjustments resulting
in a pervasive disregard to society or in some cases to law. Some of the personality
disorders may be overlapping with some transient psychotic episodes also Schizotypal
personality disorder. However, some may not be having any manifested psychotic
behaviour, likeAnti-social personality disorders(ASPD).
Anti-SocialPersonality disorders are also reflected in DSM V and ICD 10. Currently,
the DSM-5defines ASPD as a “pervasive pattern ofdisregard for, and violation of, the
rights of others that begins inchildhood or early adolescence and continues into adulthood”13

ASPDare often categorised by certain behavioural traits like a consistent failure to
conform to social norms, deceitfulness, impulsivity etc. which leads to a repeated
pattern of flouting the law also sometimes, and though they have been in discussion
for a long time now, they are often not categorised in the realm of mental illness.
Moreover, in many cases, there are not really any treatment or cure which can lead
to the assumption that if they are subjected to treatment there is no chance of
reformation, so in many jurisdictions, these are categorically exempted from the
mental illness mitigation purview.14

Psychopathy has also been a matter of debate in determining the scope of mental
illness and has been a matter of interest in forensic psychiatry. Psychopathy is
often a term which is used interchangeably and overlaps with Antisocial personality
disorders. However, the term psychopathy itself is not within DSM 5 diagnosis
criteria. Psychopathy, technically can be identified more in the form of preponderance
of psychopathic traits rather than a separate diagnosis as other disorders listed in
DSM 5.
In most jurisdictions, psychopathy rather than being looked at as a mitigating factor,
is treated as an aggravated factor in sentencing. The absence of any moral qualms
accompanied by absolutely callous behavioural patterns, make them even more prone
to criminal tendencies. Moreover, because psychopaths have unimpaired cognitive
faculties, they are presumed to be rational and therefore sane and areexcluded fromthe
system’s established exemptions from criminalresponsibility.15

Typically, a serial killer who would be having psychopathic traits would not be
treated in any way sympathetically in deciding the punishment, and often the
recidivism would be a key criterion to even subject them to a capital punishment.

12 World Health Organization, International Classification of Diseases (10th Revision)
13 Cardwell CN. Diagnostic and statistical manual of mental disorders,5th ed. Arlington, American

Psychiatric Publishing, USA. 2013;128 p. as cited in Richard P. Conti ,Psychopathy, Sociopathy
and antisocial personality disorder, 2(2) FORENSIC RES CRIMINOL INT J. 53 (2016)

14 See,MPC (Model Penal Code), § 4.01
15 Maya Mei-Tal, The Criminal Responsibility of Psychopathic Offenders, Israel law review 107

(June 2002)
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In India also many cases have been reported about serial killings, mental illness,
incest and other sexual and violent crimes, but none regarding psychopaths. However,
if we take a look at these cases, many of them indicate psychopathic tendencies.Out
of these some were punished with life imprisonment and others with capital
punishment16 In the gruesome Nithari case, where the main accused had clear traits
of psychopathy, this diagnostic factor had only a vague impression and he was
subjected to capital punishment. The SC confirmed the main accused Koli’s death
sentence, first awarded by CBI special court at Ghaziabad and later endorsed by
the high court.17

MENTAL ILLNESS AND DEATH PENALTY

The approach towards mental illness acting as an exemption from death penalty,
seems to take a varied approach in international context. Exemption from death
penalty has been viewed from the perspective of Human rights and specifically for
those with any kind of mental illness, it has been established that subjecting people
with mental illness to death penalty would not serve any penological justifications.
And there have been several United nations resolutions calling for either moratorium
on the use of death penalty or for total abolition of death penalty for people with
mental illness.
However, in many jurisdictions including US and India, there has not been much
clarity on the scope of the mental health or condition of the people subjected to
capital punishment or there has not been a comprehensive and integrated approach
of psychiatry into law. The role of psychiatric evaluation in criminal sentencing has
assumed greater importance since many decades, however there are many nuances
of mental illness which remain unexplored. Moreover, this is such an arena where
even public opinions and societal fabric also plays a huge part, which often changes
with time. And because the interrelationship between mental illness and crimes of
violent nature is often so complicated that a lack of understanding of these complexities
has been the reason for debate and study from various facets, be it legal, social or
psychological.
However, public opinion and sentiments should not be the sole determining factor
and therefore a nuanced and scientific approach is necessary to understand the
scope of mental illness and the interplay of legal jurisprudence on this aspect which
should ultimately be guided by scientific and objective approach.

• There are some jurisdictions which are favouring abolition of death penalty
for any kind of mental illness. –
In the EU jurisdictions, there has been a complete abolition of death penalty,
and if we look at the EU Council’s guidelines on death penalty, it is clearly
set out in the minimum standards for death penalty that it shall not be

16 Priya Sepaha, Psychopaths: An unrevealed Area In Indian Judicial System, 4(1)Nirma University
Law Journal 16 (July-2014)

17 Surendra Koli v. State of U.P., (2011) 4 SCC 80
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imposed on any person suffering from any kind of mental illness or intellectual
disability.
Since 2000, the UN commission on Human rights later replaced by UN Human
Rights Council in 2006, has also adopted annual resolutions calling member
states to stop imposing death penalty on any person suffering from some
form of mental illness or intellectual disabilities.18

• There are views on abolition of death penalty for those suffering from severe
form of mental illness -

In the 1980s, the U.N. Economic and Social Council adoptedsafeguards concerning
the application of the death penalty. Theearliest version of the Safeguards called for
prohibition of theexecutionof “persons who have become insane,” thus contributingto
the worldwide consensus on execution of the insane.19

In US, the Eighth amendment to the constitution which prohibits the imposition of
cruel and unusual punishments, and severe mental illness and intellectual disability
has acted as a bar on executions as reflected in several landmark judgements.20

If we look at the Task Force recommendations21, it points to the fact that personality
disorders or psychopathic traits which are manifested only by a repeated criminal
conduct, may not be within the ambit of mental disorder as envisaged here. However,
it can be still used as a mitigating factor in Capital Sentencing.22

Although in US, apart from federal laws, the laws relating to death penalty is majorly
regulated by the respective states and therefore the legislations in these states also
play a very important role in determining the scope of mental illness as an exemption
from death penalty.
Many states have also passed laws which abolish death penalty for persons with
severe mental illness. Recently Ohio, Texas, Virginia have passed bills which abolish
death penalty for people with severe mental illness.

18 UN Commission on Human Rights, The question of the death penalty, Clause 3(e), Res.
2000/65 E/CN.5/RES/2000/ (27 April 2000)

19 Wilson, Supra note 7, at 1494
20 See, Panneti v Quarterman [551 U.S. 930 (2207)] ( where the court have held that a rational

understanding is necessary for the execution and if the delusion or mental disability does
not make the accused understand the purpose of the punishment, then execution would
not be permitted. Atkins v Virginia [ 536 U.S 304920020], which struck down the execution
of persons with intellectual disabilities also, more clarifies in Hall v Florida [134 S. Ct. 1986
92014), which liberalised the yardstick of intellectual disability. )

21 Recommendations of the American Bar Association Section of IndividualRightsand
Responsibilities Task Force on Mental Disabilityand the Death Penalty, 54 CATH. U.L.
REV. 1115, § 1 (2005) as cited in Christopher Slobogin, Mental Disorder as an Exemption from
the Death Penalty:The ABA-IRR Task Force Recommendations, 54 CATH. U.L. REV. 1139 (2005).

22 American Psychiatric Association, Report of the Task Force on Mental Disability and the Death
Penalty,https://www.apa.org/pubs/info/reports/mental-disability-and-death-penalty.pdf
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So, majorly the purview of mental illness is only restricted to severe mental illness
which acts as a bar on death penalty. However, gradually there is a scope emerging
whereby, if not as a total bar on death penalty, these forms of mental illness may
act as a relevant mitigating factor in Capital punishment cases. Those offenders
whose mental disorder or disability at the time of the offense was not severe or did
not cause one of the enumerated impairments would still be entitled to argue that
their mental dysfunction is a mitigating factor, to be considered with aggravating
factors and other mitigating factors in determining whether capital punishment should
be imposed.23

POSITION IN INDIA

In India, A. 21 of the constitution is the basis of procedural fairness and reading A.
21 of the Constitution into the death penalty jurisprudence is absolutely essential.
In India, the determination of death penalty is based on judicial discretion
primarily.Though in Jagmohan Singh v State of UP24, the judicial discretion on the
imposition of death penalty was challenged of being violative of A. 14, 19 and 21 of
the constitution , the court held that the judicial discretion is very important and it
lies at the core of death penalty jurisprudence which cannot be taken away.
This stand was re-iterated and re-established by the landmark judgements of Bachan
Singh v State of Punjab25 , and Macchisingh v state of Punjab26, which tried to provide
a guideline as to what could be the importance of aggravating and mitigating factors
which would pave a way for a guided discretion for imposing death penalty. The
idea of ‘rarest of rare’ doctrine evolved which tries to make life imprisonment the
norm, and death penalty the exception.
Also, India being a signatory of the International covenant of Civil and Political
rights, as per A. 6 which requires that death penalty may be imposed only for the
most serious of the crimes, and also proper procedure for amnesty and commutation
to be required as per the procedural laws of the country. However, India is not a
party to the Second optional Protocol to the ICCPR, which came into force in 1991,
which aims at abolition of death penalty.
However, the problem of unguided discretion still remained persistent because these
judgements did not refer to any theoretical clarity as to the scope of these mitigating
factors, and neither the standards of proof required for establishing the aggravating
or mitigating factors. Also, in the absence of any legislative framework for the same
a plethora of judgements of Supreme court have time and again pointed to the fact
that there is a lack of clarity in these aggravating and mitigating factors in the
sense that often personal predilections of judges may decide the fate of an accused.27

23 Ibid
24 (1973) 1 SCC 20
25 (1980) 2 SCC 684
26 (1983) 3 SCC 470
27 Law commission of India ,The Death Penalty, Report no, 262 (2015)
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So, coming to the factor of mental illness of the accused and its scope in acting as
an aggravating/mitigating factor, the approach by the judiciary has always been to
analyse mental illness in the context of incapacity to comprehend the actions or
their consequences.
The restricted approach to the understanding of mental illness in Indian jurisprudence
as only psychotic and near ‘insanity’ condition, has often disregarded the complex
catena of mental illnesses which may be manifested by other personality disorders,
post-traumatic stress disorders, depression or broadly any other kind of cognitive
or intellectual impairment.

Clarifying the scope of Mental illness: the emerging standards

In Shatrughan Chauhan v UOI28, the Indian judiciary clarified its stance on bar on
execution of people with mental illness, and also gave guidelines on death penalty
stressed on the regular mental health evaluation of death row prisoners. However,
this case uses the terms insanity, mental illness or schizophrenia categorically and
after referring to UN resolutions and moratoriums and ICCPR which calls for abolition
of people with mental illnessconcluded by clearly observing that “insanity” is a relevant
supervening factor for consideration by this Court.”29

So, the term insanity which is a restrictive term referring to only those severe cases
where the diagnosis will be restricted to psychosis, keeps a blanket of vagueness.

Mental Health Act, 2017 has widened the ambit of mental illness definition in
S. 2 (s) as-

(s) “mental illness” means a substantial disorder of thinking, mood, perception,
orientation or memory that grossly impairs judgment, behaviour, capacity to recognise
reality or ability to meet the ordinary demands of life, mental conditions associated
with the abuse of alcohol and drugs, but does not include mental retardation which
is a condition of arrested or incomplete development of mind of a person, specially
characterised by sub normality of intelligence;30

Also, it recognises that the standard can be
• Mental illness shall be determined in accordance with such nationally or internationally

accepted medical standards (including the latest edition of the International Classification
of Disease of the World Health Organisation) as may be notified by the Central
Government.31

Recent Supreme court judgement- Accused X v State of Maharashtra32 has identified
the varied range of the term mental illness and also in context of Mental Health

28 2014 3 SCC 1
29 Ibid
30 Mental Health Act, 2017, S. 2(s)
31 Mental Health Act, 2017, S. 3 (1)
32 AIR 2019 SC 3031
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Act, 2017 discussed, even including personality disorders. However, the court used
it only for post-conviction, as a commuting factor for capital punishment- But can
an extension to this be considered for pre-conviction mental illness in these categories?
Also, the court has specifically observed- “However, this case does not provide any
guidelines or the threshold for evaluating what kind of mental illness needs to be taken into
consideration by the courts”
It has referred to the “test of severity”, which means” objectively the illness to be
most serious that the accused can’t understand or comprehend the nature and purpose
behind the imposition of such punishment”, to which the court has again restricted
its application including to those of schizophrenia, other serious psychotic disorders,
and dissociative disorders with schizophrenia, needs to be analysed.
Therefore, though the Supreme Court has introduced for the first time that there
can be a wider ambit of mental illness. However, the court has neither clarified its
scope nor talked about the weighing of aggravating and mitigating factor in this
context.
Moreover, the case has erroneously referred the mental illness of the accused as a
mitigating factor, because if it’s a case of post- conviction mental illness then it
should be rather treated it as a commuting factor. As envisaged in Bacchan Singh’s
case, the individualised and nuanced approach which should be there in determining
the aggravating and mitigating factors would also be defeated if a standard is tried
to be established.33

Also, at present, there are no statues in India when it comes to sentencing guidelines
in case of capital punishment.
In other jurisdictions, there are specific sentencing guidelines in cases of death penalty
and also the standard of proof required for the aggravating and mitigating factors.
For example,The Sentencing council (Ministry of Justice) in England or the US Federal
Sentencing Guidelines.
In many cases the judiciary has also recognised that evolving proper sentencing
guidelines and outlining the exact scope of the aggravating and mitigating factors
may be the role of legislature, and “achieving sentencing uniformity may not only
require judicial efforts, but even the legislature may be required to step in”34

So, the role of legislature can also complement in framing a guideline when it
comes to imposition of death penalty. Specifically, in context of mental illness as a
mitigating factor in capital punishment there can be laws complementary to the
concept of mental illness as outlined by the Mental Health Act 2017, which could

33 Maitreyi Misra & Neetika Vishwanath, Mental Illness, Sentencing and the Death Penalty,
54(22) EPW 17 (2019)

34 Accused X v State of Maharashtra, AIR 2019 SC 3031

35 Malathesh BC, Das S., Being a forensic psychiatrist in India: Responsibilities, difficulties, and
criticalities, 39 Indian J Psychol Med 732-6 (2017)
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further clarify the scope of mental illness as a mitigating factor and act as a tool for
guided discretion by the judiciary.

CONCLUSION

It has become very pertinent and a need of the hour to develop a sound jurisprudence
as to the scope of mental illness as a mitigating factor in crimes and specifically in
imposition of Capital Punishment. And the stages of considering mental illness
apply equally to the sentencing, post-conviction as well as to the execution stage.
The appreciation of evidences of mental illness at the sentencing stage requires a
lot of clinical perspectives and it is very essential to have a nuanced approach as
several elements of the social context of the accused become very relevant which
may shape up various psychological facets of the accused, which may be often
neglected at the sentencing stage. Poverty, social isolation or even a history of physical
or sexual abuse, may be relevant and intricately linked with the mental health
factors.
Even at the post-conviction stage, long delays, and poor prison conditions combined
with extreme stress of impending death should be holistically considered. The execution
stage also requires a final determination of the penological justification of imposing
the death penalty, and mental illness definitely acts as a bar.
Forensic Psychiatry is only in its rudimentary stages in India, and also a lack of
training and infrastructure in this area. This is reflected in the poor prison-based
mental health services. There may be less access to diagnosis by psychiatrists, and
often medical diagnosis may be even done many years after the crime. Psychiatric
illness, depression, and Schizophrenia are found in many prisoners as reflected by
several empirical studies.35 The role of psychiatrists and clinical psychologists is
also very important and as stressed above an integrated approach is required at
every stage.
As very rightly observed by Prof. Upendra Baxi,”In the judgement of X v State of
Maharashra36 the Court refrained from issuing further concrete directions, perhaps, because
of the indeterminacy of finding of such illness by prison doctors and a psychiatrist. Are jail
doctors and randomly chosen psychiatrists the only available specialists or does dignity demand
something more?”37

The test for mental illness which was restricted to only incapacity to understand
the nature or consequences of the act or that which is illegal, or mental retardation,
is gradually getting expanded and thoughts like social and moral mal-adjustments
and also the entire purview of mental disorders which can take the form of various
types of personality disorders is getting introduced in the thoughts of jurists and
scholars worldwide.

36 AIR 2019 SC 3031
37 Upendra Baxi, Mental health and Dignity: Whither Justice, India Legal (June 8, 2019), https:/

/www.indialegallive.com/did-you-know-facts-about-news/perspective-news/mental-health-and-dignity-
whither-justice-66660
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In light of the recent amendments to criminal law including Indian Penal Code,
1860 (IPC) and Protection of Children from Sexual Offences Act, 2012(POCSO), as
well as states making laws for expedited trial in cases of death penalty38, it has
become very necessary to understand that often the mental condition of the accused
may be ignored because of social abhorrence and retributive approaches.
Even if the accused is not insane there may be mental disorders manifested in other
forms which need to be diagnosed before giving the extreme death penalty. Otherwise
the entire jurisprudence of the rarest of rare framework and reserving capital
punishment only for the extreme cases would fail.

38 Staff Reporter, Andhra Pradesh Cabinet clears Disha Bill to ensure rape verdicts in 21 days,THE

Hindu (Andhta Pradesh) December 12, 2019. (Andhra Pradesh Disha Bill, 2019 to expedite
trial of death penalty rape cases within 21 days)
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Privacy in Digital Era: A Critical Study of Data Privacy Law in
India & other Countries

Dhriti* & Namrata**

ABSTRACT

Privacy is one of the extreme basic areas of examination and assumes a critical part in
definitive the outcome of any organization. The rise of remote correspondences and the
improvement of cell phones has acquired progressive changes the correspondence world. Protection
is a worth that has been imbued in the way of behaving of individuals all through the world.
The study of privacy law necessitates the understanding of the concept of privacy, which in
itself is a humongous task. This article covers the Legislations and judicial decisions on
outstanding facets have created many new debates on Right to Privacy in the contemporary
social scenario.In U.S.A., U.K. and India. Therefore, Thusly, at first it ought to be appropriately
presented as a distinct directly in the three nations eliminating all the dubiousness, in light
of the fact that without characterizing a right in substantial sense, its security can’t be
imaginable in undeniable way. Express Constitutional assurance of Right to Privacy is
inaccessible in U.S.A., U.K. what’s more, India, which is an obstacle for its authorization. In
this regard, the well-established Privacy Bill, 2014 ought to be passed into an Act, areas of
strength for generally can’t be given in that frame of mind of Privacy infringement. In last
gives the conclusion and suggestions.
Keywords: Privacy, Data protection, Rights, Data Privacy, Fundamental Right, Information
Technology.

I. INTRODUCTION

Each individual is qualified to an “personal domain” liberated from inappropriate
obstruction or reconnaissance by the State or different actors. Despite the unavoidable

* LL.M. from Hidayatullah National Law University Raipur.
** Assistant Professor at Chanderprabhu Jain College of Higher Studies & School of Law.
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acknowledgment of the commitment to safeguard security, the particular substance
of this right was not completely evolved by global basic freedoms assurance
instruments. The absence of clear articulation of the substance of this right has
added to challenges in its application and implementation.1 Perceiving its importance,
and that it vows to acquire enormous disturbances practically all areas of society,
the Government of India has visualized and carried out the Digital India drive.
This drive includes the consolidation of digitisation in administration; medical care
and instructive administrations; credit only economy and computerized exchanges;
straightforwardness in organization; fair and speedy dissemination of government
assistance plans and so forth to enable residents.2

In this manner, both general society and the private area are gathering and utilizing
individual information at a phenomenal scale and for diverse purposes. While
information can be put to useful use, the unregulated and inconsistent utilization of
information, particularly private information, has raised concerns with respect to
the security and independence of a person. A portion of the worries connect with
centralisation of information bases, profiling of people, expanded reconnaissance
and a subsequent disintegration of individual independence. This was likewise the
topic of the milestone judgment of the Supreme Court in Puttaswamy, which perceived
the right to privacy as a fundamental right. The Supreme Court expressed that the
right to privacy is safeguarded as a characteristic piece of the right to life and
individual freedom under Article 21 of the Constitution and as a piece of the
opportunities ensured by Part III of the Constitution . Further, it proceeded to perceive
enlightening security as a feature of the right to security and guided the Union
Government to set up a hearty information insurance system to guarantee assurance
against the risks presented to an individual’s protection by state and non-state
entertainers in the data age.

II. CONCEPT OF DATA PRIVACY & DATA PROTECTION

Personal Data: It refers to any to any data which connects with a distinguished or
recognizable living person. Or then again, any data, whenever joined with others,
can prompt the ID of a specific individual. Model: individual name, family name,
address, email, recognizable proof card number, monetary data, clinical history,
and so on GDPR characterizes individual information as any data connecting with
a distinguished or recognizable normal individual (information subject). Individual
information can be gathered by any individual, association, government, or any
office.
Non-Personal Data: Data privacy is the right of a person to have command over
his/her own data. It is an option to decide how one’s very own data is gathered,
shared, and utilized. It is a part of the right to security, and in the complex idea of

1 UNESCO, Global Survey on Internet Privacy and Freedom of Expression, (2012)
2 Press Information Bureau, “Digital India – A programme to transform India into digital

empowered society and knowledge economy” (20 August 2014)
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mechanical turn of events, it should be safeguarded. Data privacy not just arrangements
with the legitimate treatment of information but on the other hand is worried about
the individual’s assumption for protection. In the current time of innovation individual
information is a resource that needs assurance from the erratic demonstration. In
basic terms, it very well may be expressed that information protection characterizes
who are approved to get to the information. The primary focal point of information
protection is on the utilization and administration of individual information.
The concept of data protection is connected with individual information3. It investigates
whether information is handled decently and legally. In information insurance,
arrangements and methods look to limit interruption into a singular’s security by
assortment and use of individual information of an individual. It tends to be
characterized as legitimate command over admittance to and utilization of information.
Information security can be alluded to as the most common way of shielding the
individual data of a person from abuse. It includes the connection between the
assortment and spread of information and innovation. Information security isn’t
simply a specialized measure; all things being equal, it likewise incorporates a
managerial measure. Managerial activity alludes to its legitimate part.

III. LEGAL FRAMEWORK RELATED TO DATA PRIVACY

a. Constitution of India

Right to privacy has been carefully cut by the courts by an inventive translation of
the Article 19 (1) (a) and 21 of the Indian Constitution and after a nearby investigation
of the advancement of privacy regulations in India, it is laid out that this regulation
developed fundamentally from misdeeds and Constitution.4 However, both the law
looked to safeguard security they really do contrast in their methodologies in
safeguarding something very similar. Harms for abusing one’s private space are
found in custom-based regulation and sensible limitation for the interruption of
similar goes under Article 21. Indian Constitution didn’t expressly guarantee the
right to protection in the past anyway through different decisions throughout the
long term the Judges of the Nation have deciphered different privileges in the
Constitution to be leading to one side to security essentially through Article 21-the
right to life and liberty.5

One such example can be drawn from the situation of Kharak Singh Supra, where
it just set out that it frames a fundamental element of Article 21. R. Rajagopal v
State of Tamil Nadu6 is one more situation where it has been expressed by the

3 “What does Privacy mean?”, available at: https://iapp.org/about/what-is-privacy/ (Last
visited on Oct 10, 2022).

4 Raman Mittal and Neelotpal Deka, “Cyber Privacy 198 “Legal Dimensions of Cyberspace”
(ILI, India)

5 The Right to Privacy in India, (2016), available at https://privacyinternational.org/sites/
default/files/UPR27_india.pdf (Last visited on Oct 15, 2022).

6 R. Rajagopal v State of Tamil Nadu, AIR 264, 1994 SCC (6) 632
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Supreme Court that right to protection falls under the domain of Article 21 and
there is a nexus between Article 19 (1) (a) and 21 which ensures security in either.
Further, the Apex Court zeroed in on the idea of disconnection, where one should
have command over one’s data about marriage, pregnancy, family, schooling, and
so on Furthermore, the distribution of such data without earlier assent and information
would establish an infringement of protection as in a roundabout way been ensured
under Article 19 (1) (a) and 21. Aadhaar case is the best case on right to Privacy in
India till date. It at first sight seemed, by all accounts, to be the most uncertain
classification of the said issue before the Bench including three Judges choosing the
legitimacy of the Aadhaar. It became inescapable to choose this issue of security
prior to choosing the issue of Aadhaar. Henceforth the inquiry was alluded to Chief
Justice of India to be put before a Bench of five adjudicators of the Supreme Court
which wound up into plan of a Bench of nine appointed authorities for the settlement
of the vulnerability over the pith of Right to Privacy. As expressed, before in the
past parts this right is presently a central right under article 21 of the Indian
Constitution.

b. It Act, 2000

The IT Act was amended in 2008 and got consent from the President in 2009. The
demonstration has been furnished with specific arrangements taking care of information
security after the 2008 correction. It presently accommodates compulsory arrangements
and punishments in the event of break of such protection strategies. S. 66E is the
particular arrangement managing an individual’s protection. The predominantly
plans to restrict voyeuristic lead in the field of video innovation supporting clandestine
clicking. Move of foul material in electronic structure, discipline for distributing or
communicating material containing the physically express demonstration, and so
forth, in electronic structure,7 discipline for distributing or sending material portraying
youngsters in the physically unequivocal demonstration, and so on, in electronic
structure8 punishment for publishing or transmitting material depicting children in
the sexually explicit act, etc., in electronic form9 are dealt in the act. Obligation with
regard to preservation and retention of data has been imposed on the intermediaries10

and power has been vested to specialists (Centre and State) to give headings for
block attempt or observing or unscrambling of any data through any computer
resource.”11 IT Rules, 2009, were notified under s. 69A of the IT Act to block access
of any information on any computer resource by the public.12

7 The Information and Technology Act, 2000 (Act of 21 of 2000), Sec 67
8 The Information and Technology Act, 2000 (Act of 21 of 2000), Sec 67 A
9 The Information and Technology Act, 2000 (Act of 21 of 2000), Sec 67 B
10 The Information and Technology Act, 2000 (Act of 21 of 2000), Sec 67 C
11 The Information and Technology Act, 2000 (Act of 21 of 2000), Sec 69
12 Information Technology (Procedures and Safeguards for blocking for access of Information

by Public) Rules, 2009, available at: https://meity.gov.in/writereaddata/files/
Information%20Technology (last visited on Oct 15, 2022)
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IT Act, 2000, with its alteration in 2008, doesn’t actually cater the worry of information
assurance, protection, and security in electronic exchanges. The IT Rules, 2011 were
acquainted with control the issue however they also are inadequate. The standards
design arrangements for security practices and methodology that should be followed
while having, managing, or dealing with any SPD by the body corporate or any
individual for their sake.

IV. JUDICIAL RESPONSE

• Facebook-Cambridge Analytica Data Scandal
Social Media is an intuitive web-based stage got to through electronic applications
where the clients can create content, share data, recordings, and photographs with
anybody on the planet with only a single tick. Virtual entertainment are intuitive
Web 2.0 Internet based applications where clients make administration explicit profiles
and characters for the site or application planned and kept up with by the web-
based entertainment association. It likewise works with the advancement of online
interpersonal organizations associating a client’s profile with those of others or
gatherings. These electronic administrations assemble profoundly intuitive stages
for their clients. Web-based entertainment is unique in relation to paper-based media
and customary electronic-based media.
As of now, among the most prominently gotten to virtual media sites for one-none
association is Facebook. The world in itself gives one stage to share verbal, pictorial,
or sound/video data and draw in with one another. It is an American web-based
entertainment and SNS established by Mark Zuckerberg alongside his kindred Harvard
College companions Eduardo Saverin, Andrew McCollum, Dustin Moskovitz, and
Chris Hughes. It was launched in 2004 and is situated in Menlo Park, California,
under a leader administration of the namesake organization Facebook, Inc. Anybody
over 13 years can turn into its enrolled client and, according to the nearby regulations,
if any, made to manage it. In its underlying days, the participation of Facebook was
limited for the understudies of the Ivy League, yet after 2006 it was opened for
everybody. From that point forward, Facebook has never thought back and is steadily
growing its foundations while turning into the world’s driving stage for giving
interpersonal interaction administrations.
In the new past, gigantic development has been found in the dissemination of affected
news by using social networking sites.13 This fake news represents a possible danger
to peace and lawfulness in the public arena, and it is frequently challenging to
follow the originator for making fake substance. Online entertainment sites and
applications like Facebook, WhatsApp, Instagram, Twitter, YouTube, and TikTok
have given a prolific ground to the phony news as scattering the data is extremely
simple and can be spread to large number of people soon.

13 Exponential Rise in Hate Speech, Fake News and Anit-National activities due to Internet:
Centre to SC”, The Indian Express, October 21, 2019.
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• Cambridge Analytica-Facebook Data Leak and Privacy Issue
In 2018, it was uncovered that one CA, a British political counselling firm, reaped
information of millions of Facebook clients expected to be utilized for political
promoting. The firm is accounted for to have misused computerized resources, engaged
with enormous scope information mining, information business, and information
examination to impact appointive cycle and results.
This data breach is considered as the broadest information spill embarrassment in
Facebook’s set of experiences. It uncovered Facebook’s weakness and absence of
obligation towards its clients’ information. The information break was uncovered
by the organization’s previous representative, Christopher Wylie, and the principal
stories were distributed by The New York Times and The Guardian. Whenever the
embarrassment broke out, the Facebook boss Mark Zuckerberg apologized and called
it an issue, a misstep, and a break of trust. In a Facebook post, he recognized the
abuse of information and information spills at such a mass level. Zuckerberg expressed
that his organization has the obligation to safeguard its clients’ information and
informed that the organization has previously redesigned the organization strategies
to safeguard the break of information. He acknowledged the organization botch
and guaranteed more security further14. In a meeting on CNN, he additionally
apologized and argued for legitimate activity against rebel applications. He even
consented to affirm before Congress assuming they requested it.
The FTC, in March 2018, started an examination to see if Facebook penetrated the
states of the settlement from the 2011 examination. Numerous from the tech world
thought that the public authority ought to accomplish other things to manage Facebook.
In a CBS News interview, Box CEO Aaron Levie directed out the absence of adequate
regulation toward control present day approaches to checking, controlling, and
managing security freedoms in the web era.627 Amid this contention, Facebook
refreshed its protection strategy. It was accounted for by The New York Times on
that the CA issue is being researched by the FBI and Justice Department, U.S.A.
India’s administration likewise requested a CBI examination as it was thought that
CA could have additionally gathered information of Indian Facebook clients. In
2019, Law Minister Mr. Ravi Shankar Prasad let the Indian Parliament know that
on April 5, 2019 the Facebook informed the Indian government that approx. 5,62,455
Indians information might have been gotten to by CA through different applications
introduced by them. After the public authority’s reference, CBI sent off a fundamental
request against CA and GSR (Global Science Research) on the claims of utilizing
illicit means to get information of Indians by using Facebook.
• Aadhar Case from the Privacy Perspective
Justice K.S. Puttaswamy (Retd.), in his appeal, mostly battled that Aadhaar encroaches
the singular’s more right than wrong to protection ensured by the Constitution. As
there is no protection shield regulation in the country nor in the Aadhaar Act itself.

14 Julia Carrie Wong, “Mark Zuckerberg apologies for Facebook’s ‘mistake’ over Cambridge
Analytica”, The Guardian, March 22, 2018.
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Any private element might demand confirmation by Aadhaar subject to UIDAI
guidelines, and there is no beware of the force of the State to utilize the information
gathered. The State can involve the information for profiling and private offices,
i.e., selecting or mentioning organization or private bodies referenced in s. 57 of the
demonstration. The treat of abuse is there as well as be spilled. The administrations
which are given by the public authority can’t be restricted on the ground of inability
to create the Aadhaar.
The five judges bench articulated the judgment holding the Aadhaar act sacred and
legitimate. Sikri J. conveyed the larger part’s judgment for CJI Deepak Mishra,
Khanwilkar J., and himself, Bhushan J. agreed, and Chandrachud J. offered a
contradicting perspective.15 The current part won’t investigate the Aadhaar Act and
every one of the issues brought up in the court about the Aadhaar plot, it will limit
itself to the thought of protection examined and bantered for the situation.
The primary danger to privacy comes from the outsiders, which can get to the data
through Aadhaar as connecting is finished different purposes. The auxiliary utilization
of information can be there without the individual’s assent. The private organizations
at first occupied with enlisting the information has no legal or lawful sponsorship.
In this manner, it not legitimates as individual security is infringed upon with no
lawful support. Without even a trace of a legitimate administrative structure, the
Aadhaar plot doesn’t satisfy the shields which are expected for information assurance
in any fair country.
He likewise expressed that no antinomy exists between the right to protection and
the State’s authentic objective. He finished up while contradicting that the plan is a
misrepresentation to the Constitution and illicit. Presenting the Aadhaar Act as a
Money Bill and bypassing the Rajya Sabha is plainly invalid and a maltreatment of
the established cycle. He kept the Constitution over the public authority’s ability to
control the privileges of residents. The disavowal of the social government assistance
plan to the destitute on the ground of the non-accessibility of Aadhaar is an
infringement of citizen fundamental rights.
• Antitrust concerns with WhatsApp’s privacy policy update
WhatsApp’s planned policy changes aren’t cruising flawlessly in India, the texting
administration’s greatest market by clients. Indian antitrust body Competition
Commission of India on Wednesday requested (PDF) an examination concerning
WhatsApp’s protection strategy changes, saying that the Facebook-possessed assistance
penetrated nearby antitrust regulations in the appearance of an arrangement update.
The Indian watchdog has requested the country’s Director General (DG) to research
WhatsApp’s new arrangement to “determine the full degree, extension and effect
of information sharing through compulsory assent of clients.” The Director General
has been arranged to finish the examination and present the report in 60 days or
less.

15 (2019) 1 SCC 1.
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On 25th May 2021 which was the last day of following This Particular Guidelines
WhatsApp recorded the body of evidence against the Government of India in the
Delhi High Court. That’s what it expressed assuming Traceability Clause is an
infringement of WhatsApp’s start to finish encryption strategy. It implies every one
of the messages we get and send are just among source and the collector even
WhatsApp can’t peruse those messages that is start to finish encryption strategy.
WhatsApp contention is on the off chance that we are constrained to impart this
data to the Government Authorities, its Violates our approach of start to finish
encryption and it likewise disregards the Fundamental Rights of the residents of
India since Right to Privacy is a Fundamental Rights according to Case Puttaswamy
Judgment. WhatsApp likewise expressed that on the off chance that these rules are
carried out for all intents and purposes with the Traceability Clause, there is sure
honest individuals who might be pointlessly ensnared which implies they become a
piece of examination superfluously regardless of whether they had spread the data
out of concern just to let individuals know this is something off-base happening
then additionally they might be the piece of the examination and they might need
to go under a bunches of hustle that is one more worry here. WhatsApp delivered
a notice on 25th May and clarified that it has a different division which works all
day, every day helping the Government Authorities assuming there is any data like
National Security issues and so on. WhatsApp has an office assigned to that specific
thing in those conditions WhatsApp can deliver if not it can’t deliver data at whatever
point the Government need this is an infringement of a Fundamental Rights.16

• Pegasus spyware issue
The Supreme Court Wednesday selected a 3-part board of digital specialists to test
the supposed utilization of Israeli spyware Pegasus for reconnaissance of specific
individuals in India, saying that the state can’t get a “free pass” each time the
apparition of public safety is raised and it can’t be the “bogeyman” that the legal
executive avoids.
In one of the huge decisions lately over the issue of residents’ all in all correct to
protection, a seat headed by Chief Justice N V Ramana said that simple conjuring
of public safety by the state can’t deliver the legal executive a “quiet onlooker” and
affirmed that aimless keeping an eye on people in a popularity-based country can’t
be permitted.The seat designated the board, to be checked by previous summit
court judge R V Raveendran, because of the supplications looking for examination
concerning the supposed inescapable and designated reconnaissance of government
officials, columnists and activists, among others utilizing the Israeli firm NSO’s
Pegasus spyware.
Individuals from a humanized popularity-based society have a sensible assumption
for protection. Security isn’t the particular worry of columnists or social activists.

16 Garg, A. (2021, July). The Times of India. Retrieved from m.timesofindia.com: https://
m.timesofindia.com/india/whatsapp-blinks-says-privacy-policy-onhold/amp_articleshow/
84281310.cms (Last visited on Oct 18th 2022)
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Each resident of India should be safeguarded against infringement of security. It is
this assumption which empowers us to practice our decisions, freedoms, and
opportunity,” the summit court request said.
The seat alluded to the charges that the Centre or state legislatures are involved
with the privileges’ hardship of the residents while declining the energetic
accommodation of the focal government to allow it to choose a specialist board all
alone, saying such a course would abuse settled legal standard against predisposition
as “equity should not exclusively be done, yet in addition be believed to be finished”.
Such a strategy has been embraced by this Court in different conditions when the
Court observed it fit in current realities and conditions of the case to test truth or
lie of specific claims, considering the public significance and the supposed degree
and nature of the enormous scope infringement of the basic freedoms of the residents
of the country,”
• AarogyaSetu App and Privacy Issue
GOI sent off AarogyaSetu App on April 2, 2020 created by the National Informatics
Center under the Ministry of Electronics and Information Technology. The application
was viewed as a distinct advantage in a country which has more than 1.1 billion
dynamic portable association GO in the battle against COVID 19. The application
requests fundamental subtleties like name, age, orientation, travel history, side effects,
ability to help. What’s more, the application ceaselessly screens gadget area through
Bluetooth and GPS. This informational index helps in intentional divulgence of side
effects and contact following, subsequently control of pandemic. As per NITI Aayog,
the App turned into the quickest application to arrive at the 50 million imprints in
only 13 days.
The viability of such an action has been challenged both on specialized and protection
grounds. On the specialized front, AarogyaSetu App will find lasting success provided
that the greater part of the populace utilizes this application. The computerized
situation that incorporates a low degree of advanced proficiency, restricted web
entrance, advanced orientation separation, and low cell phone use makes the above
situation impossible. To contention the use of the application government has made
the establishment mandatory for a specific class of individuals. They incorporate
people going to workplaces, living in a regulation zone, among numerous others.
Adding to this specific State Governments have made it obligatory for individuals
dwelling in specific pockets; for example, people living in Noida and Greater Noida
have been coordinated to introduce the application. Inability to consent to government
mandates has been made culpable unders. 188 of IPC that contains an arrangement
of half year detainment or fine or both.
The specialized lacunae and government fretful undertaking to build the application’s
inclusion brings us near a more significant issue connecting with protection. This
permits us to get back to the main line of this section. During an emergency, the
public authority gears up to exceptional power, and after the emergency is finished,
the public authority is hesitant to move back the power. In the advanced period,
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this power comes through admittance to an enormous save of information, which is
viewed as ‘new oil’ in the contemporary world.
The world across the Right to Privacy is viewed as a negative commitment on the
state-run administrations. GOI, having been condemned for infringement of the
right to security through application, satisfied that the AarogyaSetu App has a
protection proviso. This security proviso gives choice to the person to either
acknowledge or dismiss something very similar. It should be brought to see that
India has no internet-based security strategy yet. Accordingly, acknowledgment/
dismissal of security proviso of application is simply unimportant. Added of this
the low degree of advanced proficiency makes any agreement/ability in computerized
field as joke in itself.
AarogyaSetu App, not at all like Aadhar misses the mark on administrative structure.
Any breaks in Aarogya or moving information to private element, or use by the
public authority to impact political, financial, social angles doesn’t have legitimate
plan of action for the residents. Free utilization of this information will make a
strong omnipresent observation State which isn’t loath to go into our lounge

V. INTERNATIONAL PERSPECTIVE

• US
In the U.S.A, there is no particular demonstration to safeguard privacy; all things
being equal, it is created in a to some degree erratic way. There are various
knowledgeable regulations in the country to safeguard the protection of its residents.
Both government and state regulations are there to cover the various parts of the
protection of a person.
The Third Amendment17 of the Bill of Rights safeguards home privacy during the
conflict and disallows officer infringement in anybody’s home. Revision Fourth
disallows absurd pursuit and seizure, and the Fifth consolidates the standards against
twofold danger and self-implication. The Ninth Amendment safeguards the freedoms
which are not identified in the Constitution. The Fourteen Amendment’s fair treatment
proviso is most generally utilized by the courts to safeguard the various aspects of
security. Aside from sacred insurance, certain administrative regulations are passed
by the public authority to safeguard residents’ privacy in the country.
In the digital age, Supreme Court’s most significant ruling in the field of privacy is
Carpenter v. U.S.18 In a 5-4 choice, the court thought that the Fourth Amendment
not just arrangements with the right against preposterous hunt and seizures yet
additionally a sensible assumption for protection. The police, without a warrant, to
get proof against Carpenter, got months of Carpenter’s point by point area information

17 Constitution of the United States, amendment II–No Soldier shall, in time of peace be
quartered in any house, without the consent of the Owner, nor in time of war, but in a
manner to be prescribed by law.

18 Carpenter v. U.S, 585 U.S. (2018).



355CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

from his mobile phone organization. The information revealed minute insights
concerning him like where he rested, which place he joined in. The court thinking
about, the new computerized world, gave a new guide to safeguard a singular’s
protection. It held that delicate data has the Fourth Amendment security, and an
individual doesn’t give up his data simply in light of the fact that the data is put
away with the outsider, for example, I-cloud, Drop Box, and Google.
• UK
In England, the privacy of people as well as the privacy of government activity is
likewise safeguarded. The public authority privacy is extremely focal and not
problematic somewhat. Reconnaissance was more in the nation, and if there should
be an occurrence of the tussle between government force of observation and a singular
on the whole correct to privacy, earlier has been safeguarded. Douglas v. Hello19 is
another milestone case in the advancement of the right to privacy in the U.K. The
case managed the contention between the right to privacy and opportunity of
articulation, both ensured by the European shows by means of the institution of the
H.R.A. In the current case, Michael Douglas and Catherine Jeta Jones wedded, and
they gave the selective permit to catch their wedding to OK! Magazine. In any case,
an independent photographic artist cleared a path to their wedding, took photos,
and offered them to Hello magazine, the OK Magazine main opponent. The couple
and OK! looked for an order to forestall distribution of the wedding photos by
Hello. For this situation, the option to regard private life conceded by the show
was not applied as it is enforceable just against public power, and Hello was a
private substance, however acknowledgment of right was there.

VI. CONCLUSION & SUGGESTIONS

Everybody has recognized the principal need for privacy, and State activity has
been requested the insurance of protection freedoms. Both negative and positive
perspectives are available in the protection right. The pessimistic substance basically
obstructs the State entertainers from infringing upon the private circle of the individual.
The positive substance forces the commitment upon the State to safeguard and
protect the people’s privacy privileges. Considering its tendency, the different features
of the right to security have been safeguarded by the state-run administrations
through various regulations.
It is to be noticed that in India, the advancement of privacy has not been dominating
on sexuality; rather, the emphasis has been on different perspectives moreover. The
U.S.A, U.K., and India had no express regulation to safeguard protection. In U.S.A
and India, the law has been created by legal declarations. The different part of
privacy in the U.S.A and the U.K. was additionally perceived in view of changing
rules, like the law for break of certainty, criticism, trespass, and so forth. The Parliament
was hesitant not to perceive protection right as a different right. In the U.K., even
the legal executive would not recognize security as a free custom-based regulation

19 Douglas v. Hello (2001) QB 967
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misdeed. In the wake of instituting the H.R.A., 1998, and Data Protection Act 1998,
the legal executive has dynamically safeguarded person’s privacy freedoms.
The draft Data Privacy Bill, 2019, requires a re-examination to give insignificant
security for individual information. The bill needs to endure over the extreme long
haul in the period of man-made consciousness and new difficulties in tending to
information privacy. The bill makes the imposing business model of State entertainers,
weakens property privileges in information, and privately owned businesses overall
have a critical consistence trouble. The ongoing bill doesn’t accurately address privacy
related issues in the current universe of innovation. The general powers given in
the bill to the public authority opens up the chance of mass reconnaissance and
along these lines infringes on people’s privacy.
The episode of COVID-19 and steps taken by the legislatures across the world again
raised genuine worry with respect to security assurance. The Governments (Centre
and State) in India are gathering information for an enormous scope, and individuals
need to share their information, which is even distributed by the legislatures. The
AarogyaSetu application has been sent off, which takes segment data and tracks
the area of an individual contaminated. The application needs security and without
viable information insurance regulation number of inquiries stays unanswered. The
public authority discovers through this application more about you than your people.
In this way, it is the right of residents to accurately be aware of the application’s
privacy convention. Taking clinical information or having a record of an individual’s
wellbeing isn’t dependably as such attack of security. Yet, it must be seen that on
the off chance that the data is taken from people, the circumstances set by the court
are satisfied or not.The right to privacy is a vital part of the right to poise and
opportunity. It is on the right track to participate in one’s existence without obstruction,
however that doesn’t mean it is to permit an individual to accomplish disastrous
work. Considering the above recommendations, it tends to be inferred that India
has moved in an exceptionally moderate way as to security assurance. However,
there are number of issues that need thought considering the right to security.
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Parallel Imports and Doctrine of Exhaustion in Respect of
Trademarks

Dhruv Vats*

ABSTRACT

The rights enshrined under the intellectual property laws of the nation play an important
role in protecting the interest of the holder of such intellectual property. These rights ensure
that the holder tastes the fruits of his hard work and labor. A very crucial aspect in this
regard is the doctrine of exhaustion which stipulates that once the first authorized sale of the
goods has been made by the owner of the intellectual property then his exclusive or absolute
rights on such particular product extinguishes. This makes the owner lose control over the
re-sale of such product and hence the purchaser is at liberty to use and sell the product in
whatever manner he wants. Due to this doctrine, it becomes easy for the third person to
purchase the goods and get them imported into his country where the price of the goods is
much higher than in the country of manufacturing, this is often termed as a parallel import
and these goods are also known as grey market goods. This study tries to analyze the nature
and scope of parallel imports, their relation to the doctrine of exhaustion, the effect of parallel
imports on trademarks, and the pros and cons of parallel imports in developing and developed
nations.

INTRODUCTION

The study begins with an explanation of parallel import and an analysis of its two
sides. On one hand, the consumers or citizens are getting benefit from the parallel
imports as the goods are available to them at a price, which is significantly lower
than the original price, and on the other hand, there is a need to protect the interests
of the IP holder. The parallel import frequently leads to the deterioration of the
reputation of the holder of intellectual property.

* Assistant Professor, Asian Law College
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Exhaustion of rights amounts to dissension between IP rights and free trade. The
doctrine of exhaustion (hereinafter mentioned as DOE) exhausts the IP rights of the
holder or owner. This study aims to explain the alliance between IP rights exhaustion
and parallel import along with the effect of international exhaustion. The holder’s
exclusive rights come with some restrictions under the doctrine of exhaustion. This
concept states that the initial approved sale of protected product voids all the IP
rights attached to that particular sold product.1

The exhaustion policies often have an impact on parallel imports. To discern the
connection between parallel imports and international exhaustion we must first
comprehend what a parallel import is, what exhaustion policies are, and why parallel
importation is a common practice in the nation2. The study also analyzes the impact
of parallel imports on national trademarks.
A trademark3 in layman’s terms refers to a mark that showcases the basis or origination
of the goods to the consumers. The trademark offers a clear distinction between the
goods of one manufacturer from that of the other. A trademark holder’s right is
comparable to a monopoly right whereby the holder has the absolute and exclusive
right to use the mark, can forbid any unauthorized use by others, and can seek
penalties or compensation in the event of an infringement. A trademark is also a
territorial right in the sense that its application is constrained by certain territorial
bounds.
Hence, Parallel Imports would have a certain effect owing to the rights, which a
trademark holder possesses. Whether such imports will constitute intellectual property
infringement given that they are acquired without the permission of the owner or
whether the rights, which a trademark holder has exhausted following a legal sale,
will make parallel imports valid and thus not amount to infringement of the rights?
Therefore, the purpose of this study is to ascertain how parallel imports affect
trademark holders’ rights and how they relate to the Doctrine of exhaustion.4

PARALLEL IMPORT: MEANING AND SCOPE

Parallel import means to import the original product from another country without
the permission of the owner that is the holder of the IP rights over such product.
They are the authorized importation of goods that are subject to intellectual property
rights of some kind. Parallel imports, commonly referred to as “grey market goods,”
are real or authentic products that are brought into the market and sold without
the IP holder’s consent.5 They profit from either a disparity in retail prices between

1 Quanta Computer, Inc. et al. v. LG Electronics, Inc. 553 U.S. 617(2008)
2 Ghosh and Calboli, Exhausting Intellectual Property Rights (Cambridge University Press,

2018) pg.10
3 The Trademarks Act, 1999 No. 47 Acts of Parliament, 1999 (India)
4 Parallel Imports,http://jurisonline.in/2008/09/parallel-imports (Last visited 18th Sept. 2022)
5 International Trademark Association,https://www.inta.org/(Last visited 15th Sept. 2022).
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two markets or a markup between the wholesale price in one country and the retail
price in another that is sufficient to cover the costs of getting and delivering the
goods.6

Parallel import is categorized into the following:
1. Passive parallel import – The term “passive parallel import” refers to the

practice of someone buying items for which an IP right has been obtained in
one nation and reselling them in a different one.7 For example, “A” is the
registered owner of a particular trademark that is affixed to a laptop in
South Africa, “B” purchases the same laptop from South Africa and then
sells it in India, where the price of the same laptop is higher than in South
Africa, then this will amount to passive parallel import.

2. Active parallel import – Active parallel import refers to when a person having
a license of the IP sells the relevant goods in the country in which the person
having ownership over the IP of those goods lives, or in the country of any
other licensee or distributor of such owner of the IP.8 For example, “A” is
the licensee of the IP in South Africa and the holder of the IP is from India,
so if the licensee sells the goods in India directly competing with the owner
of the IP then it will amount to an active parallel import.

The ongoing parallel import is a continuous practice due to the disparity in prices
of goods across different countries. Third parties frequently cash this chance and
purchase the product at a lesser rate in one country and resell it at a comparatively
higher price in another, thus making a profit on the difference. It’s important to
note that since they are bought from a nation where the price is significantly lower,
all parallel import products are authentic. As a result, the legality of parallel imports
does not stand on the same footing in each country.9

Since parallel imports are originalgoods produced by the real owner but are distributed
through improper channels, they are frequently known as “grey market goods.”
Additionally, because they entered the country through a legitimate route, whereby
their legality cannot be contested, thus they do not meet the criteria to be classified
as counterfeit goods. The English patents court in the Deltamethrin judgment cleared
out that “what is grey and mysterious is the distribution channel; such goods create
havoc in the importing country10”. Therefore, the parallel import goods though genuine
in themselves have certain effects on the owner of the goods who holds the IP
rights over such goods as they have been imported and sold through an inappropriate
channel.

6 Keith E. Maskus, “The Curious Economics of Parallel Imports” W.I.P.O.J 123 (2010) pg. 2.
7 Parallel Importation in Middle East and India: IPR, STA, https://www.stalawfirm.com/

en/blogs/view/parallel-imports.html (Last visited 14th Sept. 2022).
8 Ibid
9 Saurabh Suman & Sakshi Snehi, “Exhaustion of Trademark Right and Parallel Importation”

1(4) IJLMH (2018) pg.5
10 Roussel Uclaf v. Hockley Int, 113 (14) R.P.C. 441 (1996).
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PARALLEL IMPORTS AND DOCTRINE OF EXHAUSTION

The law of exhaustion that is the exhaustion doctrine is directly related to the
doctrine of the first sale11. The IP holder has the exclusive rights to exploit their
work however, there are some limitations to it and one of them is the doctrine of
the first sale.
The first sale doctrine contemplates that when the author has made his first authorized
sale of the Product his right over the goods to control them is exhausted. Due to
the fact that after the first approved sale of the items, the owner’s exclusive rights
are terminated and the commodities are made available to the public, the basic
purpose of maintaining the balance between public interest and the interest of the
IP holder is achieved.
Article 6 of TRIPS states – “For the purposes of dispute settlement under this
Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agreement
shall be used to address the issue of the exhaustion of IP rights” - by this, the
TRIPS has kept the scope of exhaustion open to the countries as each country has
the authority to determine the issue of Int. exhaustion, this had made the law of
Int. exhaustion is a disordered mix of different rules depending on the country or
region. Article 612 tries to balance the interest of the IP owners and the consumers
who are benefited from the parallel importation as they are provided to them at
low cost and more frequently in the market by keeping the room open for the
nations that they are not obliged to follow any particular law concerning the practicing
of exhaustion policy. Yet another datum of the doctrine is that it can apply territorially
in different extends, resulting in ‘regional,’ ‘National’ or ‘international’ exhaustion
unless specified explicitly.

TYPES OF EXHAUSTION

1. National exhaustion: National exhaustion refers to the termination of the owner’s
rights to control any later sales of the same product once it is initially sold by the
authorized owner or with his permission in the country. The owner had already
profited from the initial sale, so he was no longer eligible to continue receiving
profits from sales of the product by anybody else.
2. International Exhaustion: According to the international exhaustion doctrine, the
whole world is treated as one market, and the owner of a product ceases control
over it everywhere in the world after making the first approved sale.
3. Regional Exhaustion: Regional exhaustion occurs when an item is initially sold
with the permission of the owner in a nation that is a part of a particular area and
the owner is then unable to halt subsequent sales in his nation or in that region.
For example, European Union

11 The United States Code 1926(17 USC), S. 109 (a).
12 The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), 1994
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The freedom of the nations to enact their own IPR laws is guaranteed by the national
and territorial characteristics of IP laws. It’s evident that many nations follow the
international doctrine of exhaustion which promotes parallel imports in the country.
It is undeniable that embracing international exhaustion helps countries maintain
strong economic progress by facilitating barrier-free trade within the nation. The
reason why parallel import is becoming more frequent is that because of the variations
in the purchasing power of the countries, their labor costs, production costs, and
the government rules and regulations the price of similar products varies in the
different nations.13

Let’s look into the intricacies of parallel imports in pharmaceuticals14 with an example
to get a better grasp of it. Since the United States conforms to the International
DOE, Mr. A is the exclusive holder of the intellectual property rights to the medicines,
but these rights expire once he makes the first approved sale of the medication.
Now Mr. Z a businessman in pharmaceuticals having business in JAPAN acquires
the same medicine in the USA and gets it imported to his country. The Japanese
citizens will benefit from the importation of pharmaceuticals because the cost of the
medication varies between the two countries, making it feasible to get it for a
significantly reduced price. Parallel importation is what it is called, and its benefits
come from the global infringement of intellectual property rights. The purchase of
goods with IP rights in one country and their sale at a different price in another
country will only be regarded as legally valid when that country adheres to the
policy of international exhaustion. This is because the exclusive right of the holder
over the goods expires worldwide after the first authorized sale of such goods.

EFFECT OF PARALLEL IMPORTS ON TRADEMARK

A trademark in general terms is a graphical representation that may be in the form
of a sign, name, image, symbol, word, design, phrase, etc., or it can be a combination
of any of these and applied to products, labels, packaging, etc. The primary aim of
a Trademark is to differentiate between the goods and services of one manufacturer
from the goods and services of the other manufacturer.15 When a trademark is
registered on a certain product, the trademark owner is granted the sole right to
exploit and use the trademark in connection with that product, as well as the absolute
right to exclude or forbid others persons from using the same brand without the
owner’s permission.
The exclusive right to use the product given to the registered trademark owner
ensures economic protection to the owner and contrary to it, the parallel imports
often affect the revenue of the owner, as the fruits of the sale made through parallel

13 Garima Budhiraja Arya & Tania Sebastian, “Exhaustion of Rights and Parallel Imports with
Special Reference to Intellectual Property Laws in India” 2(1) JNLUD (2014) pg.27.

14 Sarah McKeith, “Pharmaceutical Patents in Developing Nations: Parallel Importation and the
Doctrine of Exhaustion” AJLS 6(2013), pg.5.

15 The Trademarks Act, 1999 No. 47 Act of Parliament, 1999 (India).
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import go into the pocket of the third party who is indulged in the business of
parallel import.
The practice of parallel import not only affects the economic consideration of the
owner of the registered trademark but also affects the reputation or goodwill of the
trademark. The goods which are not sold by the owner himself don’t get the after-
sale services from the owner and thus it often leads to a lack of adequate after-sale
services which affects the goodwill or reputation of the owner or trademark and
ultimately results in a revenue deficit.

TRADE MARK EXHAUSTION

In general terms, trademark exhaustion stipulates that once the owner of a trademark
has sold the goods or products having the trademark then the rights of the holder
of the trademark over such particular goods extinguishes. The owner of the trademark
loses his right to control the reselling or use of such goods by the person who has
purchased them from him.
It’s pertinent to note that how the trademark exhaustion applies in the nation is
solely based on the kind of exhaustion policy such nation is following, that is to
say, whether the nation is following national exhaustion, regional exhaustion, or
International Exhaustion.
In the Indian perspective Section 30(3) of the Trade Marks Act, 1999 stipulates that
once the goods pertaining registered trademark are lawfully acquired or purchased
by any person then any kind of dealing in such goods or reselling of such goods by
the purchaser will not be considered as an infringement.16 Thus, if a person is importing
any goods with a trademark registered in India and then selling them in India, it
will not be considered an infringement under Indian laws. This implies that India
follows the rule of International Exhaustion. However, there is a limitation to it
that is the goods must not be counterfeit goods. The goods must not be materially
altered, impaired, or counterfeit. As long as the goods are genuine the Indian law
doesn’t prohibit their sale in the market, the same has been codified under Section
30(4) of the Trade Marks Act, 1999. Hence it can be said that Indian Laws are much
more liberal for parallel imports and trademark rights.
It was held by the Hon’ble High court of Delhi in the landmark judgment of “Xerox
Corporation and Another v. Puneet Suri and others”17 that importing second-hand
Xerox machines in India does not amount to infringement of trademark as long as
they are imported with proper documentation and they have not been tampered
with or altered so as to be considered counterfeit goods. In the above-mentioned
case, the defendant possessed accurate and proper documents of the second-hand
machines thus they were permitted to import them and it didn’t amount to
infringement of the trademark.

16 Ibid.
17 Xerox Corporation v. Puneet Suri, 2006 CS (OS) 2285.
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PARALLEL IMPORTS AND CONSUMER MARKET

By maintaining their market open for parallel importation, international exhaustion
contributes significantly to the economic development of emerging nations. If we
look at one aspect of the study, international exhaustion does benefit the country
because citizens can buy products that are available to them at a high price that
they cannot afford from another country where the same product is available at a
lower price. This is because international exhaustion leads to parallel importation.
Hence the import of goods which is the result of international exhaustion leads to
the affordability of goods and services at a less price in the domestic market. We
can further infer that the theory of international exhaustion, which encourages the
practice of parallel imports, has various effects on the economics of intellectual
property protection “because of price variations in the worldwide marketplace.”18

Contrary to this where Int. exhaustion may lead to the affordability of goods and
services at a much lower price than the actual price of the goods and services but
many a time parallel importation affects the reputation or the goodwill of the
manufacturer who is the owner of the IP i.e. trademark, as the importation of genuine
goods doesn’t harm the IP owner it affects the reputation of the IP owner when
such goods are materially altered or when the person performing parallel importation
is not able to provide the after-sale services of such products. It was very well held
in the case of Kapil Wadhwa v. Samsung Electronics19 that – “there was no infringement
by the defendant but the only condition which has to be fulfilled by him was to
indicate the consumers that the after-sale services of the products will not be provided
by the Samsung electronics and the products were not been sold under the name of
Samsung electronics”
The doctrine of exhaustion involves balancing the interest of the consumer and the
IP owner. The DOE in the national context finds its place suitable where the country
wants to protect the interest of the owner and propagate new technologies and
knowledge. The Int. DOE is more appropriate for a country that is still a developing
country and wants to have an open market and remove the barriers to the Int.
trade. Practically the Int. exhaustion is better for the growth of a country such as
India. In the Indian context, the legislature intended to provide low-priced patented
products after it has been sold in any part of the world thus the adoption of the Int.
doctrine of exhaustion was considered more appropriate.

ANALYSIS AND CRITICISM

Parallel importation is still up for debate as to whether it is beneficial or detrimental.
Parallel imports include the products that are truly purchased from the trademark
owner and then sold at a different price, typically one that is significantly cheaper
than what the trademark holder had originally intended to charge based on the

18 Lawrence M. Friedman, Business and Legal Strategies for Combating Grey-Market Imports 32
Int´l Law (1998) pg. 27

19 Kapil Wadhwa v. Samsung Electronics, 2013 (53) PTC 112 (India)
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market. According to trademark law, the mark that is protected is regarded to be
fundamental to the interest of the merchant because it is the mark that is applied to
the goods that separate him from competitors and build his reputation in the market.
Parallel importation has an impact on these rights since it frequently represents the
source and reputation of the trademark incorrectly.
Parallel imports are seen to promote the ideals of free trade and further healthy
competition. Without it there would be a tendency by giant enterprises to control
the way distribution occurs thereby leading to monopolistic tendencies and that is
against the principle of promotion of free trade as contemplated in TRIPS. Therefore,
parallel importation seeks to reduce this monopolistic tendency and benefit the
consumer at the end of the day as it is the consumer who gains from it as he can
purchase a genuine trademarked product at a price much lower than what it usually
is.
One major drawback to parallel importations is that it allows an importer to free
ride on the goodwill and reputation that a trademark has, for his commercial benefit.
The importer makes a benefit out of the goodwill and reputation of the other mark
and therefore would be contrary to the rights guaranteed to the trademark holder.
These goods as they are aimed at a different markets with different demands may
have issues of quality or after-sale services which the importer will not be able to
provide effectively. This would lead to consumer dissatisfaction and disinterest which
thus harms the goodwill and reputation of the mark as consumers may refrain
from future purchases of products of that mark owing to a bad consumer experience.
Ultimately, the trademark holder suffers a loss to his business.
The concept of parallel importation goes hand in hand with the principle of Exhaustion.
Article 6 of TRIPS, provides member states to either permit or prohibit parallel
importation within their legal framework. In the Indian scenario, the major issues
are whether India follows the doctrine of international exhaustion under Section 30
of the Trade Marks Act, 1999, or whether parallel imports would constitute trademark
infringement under Section 29. Judicial interpretation has been instrumental in trying
to address these issues.
The defendant in Cisco Technologies v. Shrikanth20 was importing computer gear
and hardware parts under the Cisco name. These parts were utilized in networks
for hospitals and air traffic control. The plaintiff filed a lawsuit seeking an injunction,
claiming that given the significance of the allegedly misrepresented product, it is
necessary to prevent any sales of fake goods. The court granted an injunction against
the defendant and also issued certain directions to customs authorities to prevent
the import of any goods bearing the mark CISCO. This is one of the first cases
where the issue of parallel imports was brought up before the court.
In Samsung Electronics v. Mr. G Choudhary21, the defendant was importing and
selling ink cartridges and toners. The trademark of that product belonged to the

20 Cisco Technologies v. Shrikanth, (2005) 311 PTC 538 Del
21 Samsung Electronics Company Ltd. V Mr. G. Choudhary & Anr, (2006)33 PTC 425 Del. (India)
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plaintiff. Here it was observed that the products which the defendant was selling
did not contain the manual in the proper vernacular, nor were they covered by
warranty, etc., as they were parallel imported goods. The Delhi HC ordered the
defendant to restrain from dealing directly or indirectly with those products which
belonged to the plaintiff.
It can be observed that the Indian courts viewed parallel imports as illegal imports
and hence any such dealing by any person of goods which bore marks belonging to
some other trader and such import and sale is being done so without the permission
of the trademark holder then, this would constitute an infringement of trade mark.
However, in Kapil Wadhwa v. Samsung Electronics22, there was a shift in the legal
position. The division bench of the High Court of Delhi held that the Trade Marks
Act enshrined within it the principle of international exhaustion of rights & hence
reinforced the legality of parallel imports. The court viewed that the exclusive rights
which a trademark holder possesses over his goods are exhausted once the sale is
made (First Sale) or in other words, once the goods are being put in the market
either by the trademark holder or by his consent. The court also held that the term
market under the act indicates a global market and that the legislative intent was to
recognize the doctrine of international exhaustion which was consistent with TRIPS.
The court also ruled that parallel importers and unauthorized traders must display
that the goods they are selling are imported goods and that any after-sales services
or warranty issues will be handled by the traders themselves and not the trademark
owner. This would aid in consumers being able to differentiate and identify the
authorized products from the imported ones. The judgment has led to a new
perspective on the legality of parallel imports whereby it tried to maintain the
balance between the interest of the trademark holder and the interest of the consumer.
Hence, in the Indian context, parallel imports can only be infringed under the act if
there have been some alterations to the products or if the products themselves were
not lawfully acquired. Since India follows international exhaustion, the consent of
the trademark holder to the parallel imports is not required and the only burden of
proof that lies on the importer is to assure that there has been no change in the
quality of the products that is to say the products which have been imported are
genuine and not impaired in any manner.
In light of the decision in the Kapil Wadhwa case, the Delhi HC in Philip Morris v.
Sameer23 held that “an importer will not be liable for an infringement under section
29 if such imports fall under the category mentioned in Section 30(3) of the Trademarks
Act,1999”. The court however stated that an importer must prove that the goods
were placed in a global market by the trademark holder and that he had acquired
the goods lawfully. The protection does not extend to the illegal acquisition of the
goods from the market where the trademark rights of the owner prevail.

22 Kapil Wadhwa v. Samsung Electronics Company Limited, (2012) 194 DLT 23 (DB) (India)
23 Philip Morris v. Sameer (2014)1260 Del. (India)
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Parallel imports can be seen on one hand to help promote the availability of
trademarked goods at different price levels thereby preventing any monopolistic
trade practices that might occur. It helps in providing consumers with alternatives
and thus gives a boost to market competition. However, to safeguard the rights of
the owner of the trademark, it is required to prevent deceptive trade practices or
misrepresentation of the source. The economic interests of the right holder and
those of the consumer can therefore be balanced by efficient regulation.
If the terms of the contract additionally agree to implicit permission by the trademark
owners to distribute the goods after making the initial sale, trademark holders may
apply limits while licensing for sale in specific locations. However, the provisions
of the agreement must not be overly monopolistic or burdensome for the trader.
Another way may be to specify to the public that the good which is offered for sale
is a parallel or grey market good to avoid confusion among the consumers. The
same was directed by the court in Kapil Wadhwa’s case.

CONCLUSION

The major effect of the doctrine of exhaustion and parallel imports is that it protects
the interest of the IP owner and the consumers. It’s pertinent to note that the doctrine
of exhaustion plays an important role in developing countries as it leads to an open
and competitive market, whereby the revenue of the developing countries increases
tremendously. It also promotes new technologies and knowledge and thus helps in
the growth of developing countries. However, it has been recognized that the
International doctrine of exhaustion is an appropriate adoption for developing countries
as it allows the importation of goods from all over the world thereby reducing the
international trade barriers.
Parallel imports do not, in terms of trademark law, deny the trademark owners the
ability to sue for infringement, passing off, or falsification of the trademark by
another person. As a result, it in no way impairs the rights provided to the owner
of a trademark. Parallel imports limit the exclusive right of the trademark owner to
use the mark, which may also encourage monopolistic tendencies. According to
Indian law, a trademark owner may only file a lawsuit if there has been a change
in the quality of the mark or harm to its goodwill and reputation in a case of
parallel importation of goods. Thus in India, the legislature has very well tried to
balance the interest of the Trademark owner and the interest of the consumers in
the market.
From the Indian perspective, it’s evident that being a developing nation the appropriate
form of exhaustion is international exhaustion, however, it must also be ensured
that by allowing parallel importation from all over the world the standards of the
TRIPS must also be maintained. Though liberty is given under TRIPS to the nations
to adopt any kind of exhaustion policy, the standards of the Intellectual Property
regime must also be adhered to, so that the real fruits of the process can be tasted.
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Hindi Cinema and Representation of Law

Dr. Namarta Joshi*

ABSTRACT

Cinema and law have a very significant relationship. From titles to dialogues to long courtroom
scenes, from lawyers to policemen, films have enough representation of law and law enforcement.
Some of the films are exclusively based on crime and justice, with protagonists as part of
legal profession, But cinema has, as in other cases, has portrayed some stereotypes and caricatures
in this field as well. Films based on the judicial system are a source of both information and
mis information. So, they can serve as tool of creating awareness among the masses as well
as provoke them or ignite their emotions. The audience perception of law is moulded by
cinema .Some of the recent films on the subject have been more realistic and have endeavoredsome
innovative legal issues, not attempted before. The study also mentions some confrontations
with law, censorship, PILs etc while various sections have debated on the freedom of expression
given to Indian citizens in the Constitution. The present study analyses some selected films
and discusses issues related to legal representation in them.
Keywords: Judiciary, Constitution, Law Enforcement, Stereotypes, Inde Cinema.

INTRODUCTION

Kanoon AndhaHota Hai. Kanoon KehaathLambeHote hain. This is no legalese but
dialogues from films with references to law that have embedded in public memories
as real. Infact, some of these dialogues have become part of our daily conversations
also. Cinema, since its inception in 1896, with its constant narrative of victory of
good over evil, a protagonist and an antagonist, had always had a brush with law
in one way or the other, even if it is in a very brief way of police coming to take
away the villain after he has been beaten black and blue by the hero. Courtroom
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drama are a safe bet in film industry and has always aroused the interest of the
audience. Suspense and thrillers have frequently had legal angle to it. Cinema reflects
society and thus, in a way, has been responsible in creating the image of any institution,
including the legal system. The perception of audience about lawyers, judges, police
etc. comes from films in a big way. How far is this image true and realistic, is the
question. As Roger Ebert says, “We live in a box of space antime. Movies are the
windows in its walls.They allow us to enter other minds, not simply in the sense of
identifying with the characters, although that is an important part of it, but by
seeing the world as another person sees it” (Khushi Ahuja, 2020)
The titles of many films mention the word, Kanoon, like Kanoon (1960), Naya Kanoon
(1965), Andha Kanoon (1983), Kanoon Kya Karega (1984), Kanoon Apna Apna (1989),
Kanoon Ka Khiladi (2022) and many others. There is even title songs like Yeh
Andha Kanoon Hai. As already mentioned, dialogues from such films and many
others related to law have attained iconic status among film aficionados like Tareekh
pe tareekh from Damini (1993) or Main kanoon ka baazunahi khud kanoon banonga
from Shehenshah (1988) or Insaaf na kanoon de saktahaina police from Khalnayak
(1993). These dialogues depict both the power as well as helplessness of law, as per
the context.
The hero, in most of the Hindi films, takes upon himself the onus of dispensing
justice, at times using extra judicial means and vigilantism, showing scant respect
for police and law. Remember Shehenshah (1988), the angry young man, who is the
son of a police officer but depicts himself as a bumbling, corrupt police officer in
the day and an emperor of streets at night, who dispenses justice on his own to
avenge his father. Such on the spot justice attracts the audience in a system where
court cases remain pending year after year and generation after generation.As per
one study,there are 44 million cases pending in the Indian courts as of January 2021
and some as old as 30 years. (www.moneycontrol.com). Interestingly, in the same
year, there was another film with a similar theme but with female character in the
lead. This was Zakhmi Aurat, which had a gang raped police officer going about
castrating men, instead of taking refuge in law. The box office success of such films
may be a reminder of common man’s frustration with law. The social media accolades
for the encounter of rapists in Telangana stands testimony to this.Perhaps, the delay
in implementation of law as well as injustice delivered to many on the basis of lack
of evidence or corruption and other factors has lead to the common man’s
disillusionment with law and justice and their views of Robinhood like heroes, who
fights their battles on their behalf and extracts their revenge on the system by
going against it.Abhineet Maurya (2021) calls this kind of violence extra judicial
killings. He goes on to quote critic Tarul Thakur,”Bollywood triangulates the notions
of violence, masculinity, and heroism such that one is intricately linked to the other.”
The audience then goes on to cheer violence and hyper-masculinity as heroism and
celebrates the deeds of actual cops as bravado, rather than what it actually is: an
unfortunate incident in the best case, or a sinister extra-judicial murder in the worst.
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In other cases, relatives or friends are pitted against each other as lawyer – criminals
or opposing legal parties or police-criminals like Pehchaan (2005), where the lawyer
daughter in law is pitted against senior lawyer father in law or Deewar (1975),
which has police officer-criminal brothers. Usually, the legal battles are not even
and it is the fight of more seasoned and experienced lawyer against a newly initiated
or inexperienced one, David taking on Goliath. This makes his victory even more
satisfying to the audience to see the more powerful antagonist beaten after a protracted
battle.
Stereotypes, as is the norm in film industry, have been created in courtroom dramas
also. These are the entrenched perceptions regarding particular people or things
and are difficult to break. If we talk about representation of the judicial system,
then more often than not the mainstream films have lavish courtroom sets and
loud rhetoric, seeking to impress the audiences with their miracle like arguments,
which are unrealistic. The lawyer representing the other side than the protagonist
is usually shown in a negative,menacing light, as a totally unscrupulous, pompous
character. On the other hand, the hero lawyer is truth personified. If he goes astray,
as in films like Daag (1999) or Kyunki… Main JhoothNahiBolta (2001), he is brought
back into the fold of law or truth.The dilemma between truth and untruth remains
in focus as in both Jolly B.A.LLB films and the choices are for the protagonist to
take and the decision is always obvious, usually under some outside influence.

INFORMATION AND MISINFORMATION

It would be taking the credit away from films if one says that it spreads only
misinformation. Films are a vital tool of information for the society and can have
great persuasive power.Numerous films in little ways make the masses aware about
their rights and proper legal procedures like asking or showing of police Identity
Cards (Amar, Akbar Anthony-1977) as per a Supreme Court ruling in D.K. Basu Vs
State of West Bengal caseor search warrants or rights of women during arrest or
contempt of court in cases of disrespect to the court(Contempt of Court Act 1971)
as depicted in various films, wrongful detention, especially of women, as per Code
of Criminal Procedure, 1973, Sections, 46 (4) and 51 or the concept of zero FIR. A
layman’s impression of courts and lawyers comes from the films. Many over
dramatized situations are made in many films like drinking poison or setting fire to
self or manipulating of evidence or violence in courtrooms, which usually does not
occur in real life legal process. All the lawyers are seen wearing gowns,what ever
the level of court, which is also not true. Spacious courts with gleaming furniture
and orderlies are the sets. One has just to visit local courts to see the reality. Shouting
matches, rude interruptions and even personal attacks are shown to be a norm
allowed in courts. Dramatic entries of heroes, breaking doors in the courts etc are
also witnessed in many Indian films.

FREEDOM OF EXPRESSION AND CENSORSHIP

From the inception of the medium of cinema, the sceptre of censorship has been
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hanging on films on grounds of politics, sex, violence and so on. Censorship issues
began as far back as second decade of 20th century. Bhakta Vidur( 1921) was banned
on account that protagonist looked like Gandhi. The song Door Hato from film
Kismet (1943) escaped being banned but one information was that the lyricist, Pradeep,
had to go underground to escape arrest for sedition. After independence, films like
Bandit Queen (1994), Fire (1996), Kamasutra (1996), Paanch ( 2003), Parzania (2005),
Water (2005), Firaaq (2008) and many other were banned fully or partially. Many
films faced long legal battles with CBFC and in courts to get their theatrical release
like Lipstick Under My Burqa ( 2016). Filmmakers in India have battled censorship for
decades. Successive governments, religious communities and right-wing groups have
all taken offence. Films have been banned and pulled from theatres or festivals,
often forcing directors to make the necessary cuts and revisions. (BBC News, 2021).
On the other hand, courts have been approached for issuing various injuntions
against films and have also many times refused to do so (Ramleela, 2013) or supported
artistic expression.

SIGNIFICANCE OF THE STUDY

Representations in cinema have always been a point of interest among the audience
and researchers alike. Cinema being a potent weapon of persuasion can impact the
society in a positive or negative way. Understanding of an individual’s rights and
laws through cinema can be a powerful determinant for socio- economic and political
development of a nation, therefore, this study is significant and appropriately timed
also because of the debate between freedom of expression and regulation.

OBJECTIVES OF THE STUDY

The main objectives of this study are :
1. To analyse selected Hindi films to determine the legal issues taken up.
2. To explore the representation of judicial scenario in films related to law.
3. To determine the amount of information and misinformation in films related

to law

RESEARCH METHODOLOGY

The present study takes up a thematic analysisof selected Hindi films with law as
their subject to find out various legal points they seek to establish.

REVIEW OF LITERATURE

Dhruva Gandhi (2018) in his article on Socio- Legal Review, From the Real to the
Reel: Courtroom Trials in Hindi Cinema, talks about the expectations of the audience
from the State and legal system and the kind of appeal the legal system have for
the audience. He felt that most of films represented a passive voice rather than
engaging with the public.



372 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

Apar Gupta(2010) in his study,Tareek ParTareek: Indian Lawyers In Popular Hindi
Cinema, stresses upon the dramatization of the legal system and the formation of
perceptions about it among people so as to avoid lowering of credibility and public
confidence in the profession keeping in mind the problem of free speech and
censorship.

DISCUSSION

Let us analyse some films which showed extensive legal coverage.
Kanoon (1960)- Starring Rajinder Kumar , who is a lawyer by profession, it showed
his dilemma where his own father in law, a sitting judge , is thought to be a culprit
in a murder. In bringing a touch of realism to this courtroom drama, there were no
songs in this film to disrupt the suspense. Through witnesses and evidences the
lawyer seeks to prove the innocence of the person framed for the crime. Here, it
can be seen that evidence and witnesses can be an eyewash .Questions are raised in
this film about how innocent people can be trapped through testimonies that seem
to be authentic
Mera Saya (1966)- This film, directed by Raj Khosla , was another courtroom thriller,
where the hero is fighting a case against his own wife, convinced that she is an
imposter as his wife is already dead. Evidence after evidence are presented only to
be trashed by the lawyer. The truth comes out outside the courtroom . Like Kanoon,
here again the premise was how truth can be manipulated by arguments of an
expert lawyers and lack of evidence by the defence.
Jolly LLB (2013)- Among the more recent movies, Jolly LLB again has a lawyer
protagonist, albeit a rookie.For, perhaps, the first time, a closer to truth portrayal of
lawyers and judges as well as authentic court room sets were shown, Arshad Warsi
as a lawyer plays the role of not a successful legal luminary but just an entrant,
who gives his all to this case. Based on a true event, the famous BMW case, this
film was received well by the audience as a breakaway from larger than life films
of the genre earlier. The film shows the nexus between filthy rich, corrupt policemen
and monopolistic lawyers defending criminals.The verbal sparring between the lawyers
is the highlight of the film.
Jolly LLB2 (2017)- Another film with the same title, with different hero and different
subject but with the same treatment was again like breath of fresh air though a bit
more dramatic than the first. Since both these films were based on PILs, a debate
on the procedure has also arisen. The courtroom battle shown in the movie was not
up to the mark and erroneous as for a PIL to be valid there must be a significant
number of people to be affected by the issue, but Jolly focuses only on one case in
the movie which puts across the wrong information and a fictional idea. The lawyers
in the movie used tactics such as contract killing, false evidence, threats, and forging
evidence to make Jolly lose the case. This upset the people, and thus a case was
filed against the demeaning image of lawyers being portrayed. The Bombay High
Court ordered the removal of four scenes from the movie. (2020)
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Damini(1993) - With popular dialogues like Tareekh pe tareekh, delivered in the
resonant voice of Sunny Deol as lawyer, this film unravels the many dark crevices
of law, where all tricks, money, power are used to obstruct law to the extent of
declaring the prime witness insane and murdering the victim in the usual Bolly
wood style. Yet, the film manages to create an impact, with a novel idea of a woman’s
quest for justice for a maid in a rape case by family member.
Pink (2016)- Pink was actually, less of a legal issue than a social one. The theme
was the importance of consent of woman in relationships, violating which becomes
a crime but it was definitely an innovative theme from legal point of view.There
are numerous legal lessons to be learnt in the film like zero FIR, that women and
children can get bail on weekends, Section 164 which provides the provision of
recording the statements on camera and Section 354 of IPC which provides punishment
for any assault and outraging the modesty of women.
Rustom (2016)- The film was based on the famous Nanawati case where a naval
officer was accused of murdering his wife’s lover. Rustom upps the elements of
courtroom with addition of a partriotic touch. Rustom was a case of judiciary being
influenced by public and media outcry. Rustom fights his own case and vindicates
himself through brisk cross examination in the court. The Nanawati case showcased
the jury system which declined after this
Article 375( 2019)- ”Section 375 of the Indian Penal Code defines rape as “sexual
intercourse with a woman against her will, without her consent, by coercion,
misrepresentation or fraud or at a time when she has been intoxicated or duped, or
is of unsound mental health and in any case if she is under 18 years of age.” Film
Article 375 is based on this Section of IPC but takes detour through various
intrigues.The two protagonists clash with their opposing ideologies. Justice is delivered
again on the basis of public sentiments though the motive of the victim is very
clear. Loopholes in the legal framework can be found by people to their
advantage.Through its intriguing narrative, director Ajay Bahl tackles the sensitive
issue of rape, while throwing light on abuse of power, dynamics of privilege and
the absolute need for consent, will and permission when it comes to sex. For those
not in the know, it also spells out points of Section 375 of the IPC. (2019)
Article 420 (2021)- This Section of IPC refers to fraud cases and this films weaves
its plot around economic offences, a subject not much attempted beforein movies.
This Article states that cheating and dishonestly inducing delivery of property.—
Whoever cheats and thereby dishonestly induces the person deceived to deliver
any property to any person, or to make, alter or destroy the whole or any part of a
valuable security, or anything which is signed or sealed, and which is capable of
being converted into a valuable security, shall be punished with imprisonment of
either description for a term which may extend to seven years and shall also be
liable to fine.( https://indiankanoon.org/doc/1436241/) The innocent is trapped
by legal rigamoles and has to be rescued. Another example of Inde Cinema.
OMG (2012)- This film was based on superstitions and fake Godpeople, who exploit
people in the name of religion. This film was a light hearted satire in form of case
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against God in a court of law filed by an atheist and wins the sympathies of the
masses with his arguments. The point here is less of law than exposure of
theseGodpeople. But raises some valid legal points like Force Majuere or liability
for act of God and Order 7 Rule 11 (a) or rejection of complaint as it does not
disclose cause of action.
Kyunki…Main JhoothNahinBolta…(2001)- In a lighter vein,this film with Govinda
in the lead, shows how truth is the casuality in legal process. As typical Bollywood
entertainer, this film flouts all authenticity , as hero lawyers presents false witnesses
and sets himself on fire to convince the judge. But as always Satyamev Jayate is the
motto of Indian judicial and spiritual system which most films espouse.
Aitraaz( 2004)- In this film, the shoe is on the other foot as rarely has a film shown
molestation of male as its premise. Retrograde and progressive at the same time,
here a devoted wife, who has forgone her career for home defends her husband
against his ex, who has chosen her career over marriage and who accuses him of
molestion. In Aitraazz, the wrongful use or misuse of laws is demonstrated as also
the misperception that women do not seduce.
Meri Jung (1985)-Here, the motif is more of a personal revenge as a lawyer is pitted
against a more seasoned lawyer. Like Kyunki…. the lawyer resorts to drinking
poisonto prove his point.In real life , this would have been destroying of evidence.
He also cites implausible, emotional reasons like supernatural presence in the court
that would stand no chance in real life but for its passion and hammer down arguments
wins the audiences.

CONCLUSION

To conclude , it must be said that this genre of crime and judiciary is a popular one
among the audience but needs to improve in terms of authenticity. A legal consultation
may help with that. In recent decades and some of the representations in parallel
and Inde cinema have attempted to be more realistic in their portrayal of legal
scenario and filmmakers are also going in for hitherto unexplored legal subjects.
But commercial and mainstream Hindi cinema still has a long way to go to break
away from established and deeply entrenched norms. The government also needs
to give cinema a free hand and trust the maturity of the film audience. The concept
of censorship , in some respects, is a misnomer in a democracy but some regulation
also needs to be in place.
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Cyber Crime – A Trap Against Women

Esha Anand*

ABSTRACT

In the last two decades Information Technology has widened itself and become the focal point
of today’s Global and Technical world. The introduction of Internet has completely revolutionized
the Human world, especially during and post Covid-19. Every sphere of Life now revolves
around Digital Intervention only connecting people worldwide. Unfortunately , with the
wide wings of Internet roots of Cyber Crime is also taking a shape in our lives, which is
emerging as a challenge to National & Economic security of the Country. Now-a-days Cyber
Crime is emerging as Global Phenomena and women are being the Soft-Target of this crime
are being adversely affected. Cyber Crime helps you to connect to the “Virtual World” which
in a blink of eye can turn out to be a “Fake World” inviting Violation of Privacy and Crimes
such as Stalking, Cyber Defamation, Harassment, Morphing, Email Spoofing etc. associated
with it.
Through this paper the author has tried to figure out the reasons for increasing cases of
Victimization of women in Cyber world in spite of various Laws, Legislations and Policies &
will recommend few steps that could be taken to protect an Individual against Cyber Crime
in a holistic & efficient manner.

INTRODUCTION

In the Indian traditional society women were termed & treated as the “Devi” or
Goddess but even after occupying such a dignified role woman are being subject to
Cyber-Crime in society. However, in modern society women are considered as a
“Sex-Object” or “Easy-Target” and are made prone to certain heinous crimes. Cyber
Crime & Victimization of women are running on high pace possessing a major
threat on the Security of a person as a whole. The present study is an attempt to
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highlight the Cyber Crimes against Women making Safety of women a serious issue
to look-out in a country like India where Crime rate is on verge & increasing like a
coconut tree. The concept of Crime is a social phenomenon as old as Human
Civilization. Crime is defined as “a legal wrong which is being followed up by
criminal proceeding & results into Punishment” and when such crime is committed
on Digital world using Internet Network is termed a “Cyber-Crime”. These Crime
may target any group of society but women and children are considered to the real
target due to their vulnerability. Even though India is one of the few Countries to
enact IT Act 2000, to combat cyber-crimes but issues regarding safety and privacy
of women is still in question due to wide circulation of offensive contents, hacking
and publishing of obscene material putting a question on protection of women’s
dignity. More that 2/3rd of the population are in a routine of using internet network
or computer for numerous social media sites such as Facebook, Instagram, Skype,
WhatsApp, dating sites etc. while on the other side digitalization has strengthen
the system of India in terms of Education, Governance & Economy etc. Indian women
sometimes fail to report the Cybercrime due to lack of knowledge, lack of support
or due to fear of embarrassment. Cyber criminals use computer technology to access
personal information and use internet for harassment & exploitation purpose which
includes stalking, blackmailing, threatening, photo morphing, cyber pornography.
Certain ill-Intentioned men perpetrate these Cyber-crimes with Malafide intention
such as illegal gain, revenge, insult to modesty of a woman, extortion, sexual
exploitation, blackmailing, defamation, hate against the community and to steal
privacy. The objective of this paper is to analyze crime against women in cyber
world, insecurity of women’s & loopholes in provisions to protect women for being
a target and emerging reasons for the crime.

Types of Cyber Crime against Women

• Cyber Stalking
• Cyber Pornography
• Cyber Defamation
• Morphing
• Email Spoofing
• Harassment via e-mail
a) Cyber Stalking–Cyber Stalking is one of the most hype and talked crime in

the cyber world. As per the Oxford Dictionary it means to pursue Stealthily.
It implies using of Internet to harass or stalk a person by posting messages,
bombarding victim with emails/messages entering the chat rooms used by
victim etc. It is being believed that over 75% women are stalked by men
usually belong from the age group of 16-35 years. In cyber stalking, the
stalker accesses the victim’s personal information like name, photos, contact
no. emails etc. and misuse. Cyber stalking can be due to following 3 reasons
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such as obsession for love, sexual harassment, hate & revenge, Ego etc. As
per survey conducted in the year 2000-2006 it has been observed that in
majority of cases the offenders are Male and 10% crimes are committed through
chatting, 17% through message board and 38% through email. Ritu Kohli
case1. In this case the life of a married woman got completely changed when
she started receiving number of emails from unknown source. Stalker used
obnoxious language & post her telephone number and other details on various
websites, inviting people to chat with her. As a result, she used to receive
calls on odd hours from unknown people, thereafter she lodged a police
complaint upon which Delhi Police traced down the IP address of the hacker
named Manish Kathuria, later got arrested & charged under Sec-509 IPC
and also under IT Act 2008, being first case of Cyber Stalking.

b) Cyber Pornography – It is most dangerous threat to feminism as the Crime
includes posting of sexual content on pornographic websites or magazines.
It is non-consensual activity wherein pictures and videos of the victim are
wrongly obtained and further misused using the internet network which
turns heinous to women’s dignity & integrity and haram their life in real
world. In pornography women character is generally shown as slave or
subordinate to male character who thereby bound, handcuff, abuse and tortured
women. In India, cyber pornography is mentioned in IT Act 2000. It is a
violent crime in number of ways such as – women are physically forced to
do it or women generally involve into such crime to earn their survival.
Cyber pornography affects women’s reputation, dignity and life and it trembles
her moral conscience also worldwide by depicting them as sexual object.
State of Tamil Nadu Vs Suhas Katti2– In this case the accused Katti posted
certain obscene , defamatory messages about a divorced woman on Yahoo
message group & advertised her as a solicit for sex. This was the first case of
imposing imprisonment for a term which may extend upto 10 years and fine
of Rs.2, 00,000 rupees. Lt. Col. Jagmohan Singh Case3– The accused was posted
in Western Command, Mumbai. He was arrested for Downloading video’s
related to Child Pornography & uploaded them on German website, hence
he was arrested on 6th May 2010 by Cyber Crime Investigation cell of Mumbai
Police Crime Branch. At the time of arrest, two hard discs full of Child
Pornographic material was found from him. Further, the case was initiated
by Army under Army Act, 1950.

c) Cyber Defamation – Defamation is tort while Cyber Defamation is defined
as crime committed by using computer or internet by publishing defamatory
content about someone on a website or social media or sending defamatory
emails to ruin the reputation of an individual. It is also done by creating

1 C.C. no. 14616/2014
2 C No. 4680 of 2004
3 C no. 5817 of 2004
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fake profile having all personal information about that person on any of the
website & making it visible to everyone. Cyber Defamation is also known as
Cyber Smearing. Online defamation is itself grave in terms of nature, extent,
magnitude and more vulnerable as compared to traditional form of defamation.
There is no such specific provision mention of cyber defamation in IT Act
though it is still dealt under Criminal Law only. SMC Pneumatics India Pvt
Ltd. Vs Jogesh Kwatra4– In this case, the accused was the Employee in plaintiff’s
company, he was accused of sending defamatory emails to his Employer
and different stakeholders of the company. The court ordered Ex-Parte Interim
Injunction restraining the defendant from passing such defamatory content.

d) Morphing –Morphing is editing the original picture by an unauthorized user
where such an offender with fake identity download’s victim pictures and
then uploads them after editing is known as Morphing. Generally, female’s
pictures are downloaded from websites by offender and is again re-posted /
uploaded on different websites by creating fake profiles after editing them.
Now-a-days even an ordinary woman is a target of morphing by a man who
wants to take revenge from her might be under male ego or rejection. Through
morphing, the victim is blackmailed by the offender as the victim fears that
such images can tarnish her image in society. The Air force Balbharti School,
Delhi case5– In this case the student was teased by all his fellow-mates due to
his pockmarked face & being tired of such cruel jokeson him and thereafter
he planned to take revenge, scanned Photographs of his classmates and faculties
& morphed them with nude photographs & uploaded on website. The father
of one such classmate came to know and complained to police. He was then
suspended by school authorities. The Juvenile Court allowed his Bail prayer
but he was charged under Section-67 of the Information Technology Act,
Section 292-294 IPC and Indecent Representation of Women Act.

e) E-mail Spoofing – A spoofed email is defined as a change in real origin of
an email in a fraudulent & illegitimate manner, making it different from the
actual source. This crime is a popular means of scamming online. In this
crime header part & sender’s address of the mail is tempered in such a way
that it becomes tough to recognize that the email has been spoofed and
looks like that it has been sent from different source. Men generally send
their obscene photographs to women via mail, asking them for benefits, date,
and price for a night etc.

f) Harassment via Email – Emails have become one of the most heavily used
application, people generally receive nth numbers of mails around the world.
Harassment on the Internet can take place through any form such as
blackmailing, threatening, bullying, sending obscene material through email
etc. Such emails are sent by the offender to the victim through some anonymous
ID to betray an individual.

4 CS (OS) No. 1279/2001
5 WP (C) 4008 / 1993
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Reasons for the Growth of Cyber Crime against Women in India

The trap of the Cybercrime is causing a major threat to the society & the main
victim of the crime is Women & Children. India has recorded 31 million active
users, in year 2009. Though it is very important for the development of any country
to have access with upgrading Technology, although net is also becoming the source
of crime for vulnerable section of society. The reason for the increasing crime rate
against women can be classified under two heads: Sociological and Legal.

a) Sociological reasons - Many of the Cyber crime complaints remain unreported
due feeling of hesitation , shyness and fear of defamation on family’s name,
as women are blamed for the happening of crime with them. Due to such
fear women generally hide such incidences which give a boost to criminals
to carry on such activities.

b) Legal reasons – Most of the Cybercrimes are covered under the IT Act in
addition with Indian Penal Code. The main object of IT Act is to provide a
platform to E-commerce to flourish further and thereby combatting related
crime & ensure safety of the users. The majority of Cybercrimes are prosecuted
under- Section 66 (Hacking), 67 (Publishing or transmitting obscene material
in electronic form), 72(breach of confidentiality). IT Act has certainly not
mention some of the prevalent crimes such as cyber defamation , email spoofing,
hacking & trespassing into one’s privacy. Due to vastness of Internet, it is
very difficult to reach out to criminals & difficult to determine the jurisdiction.

Other Reasons –

• Under Cyber laws there is absence of proper Complaint mechanism, even
though there is no awareness among the women in reference to the procedure
to register a complaint.

• No digital police portal exists observing the increasing instances of Cybercrime.
• Discrepancy in the records of NCRB (National Crime Record Bureau), many

of the Cyber crime remain untraced or unresolved.
• Cybercrime sometimes take place cross borders, which makes it difficult to

trace & Foreign Service providers are not co-operative enough to deal with
it.

FINDINGS & CONCLUSION

• The Internet Crime Investigation Cell can be contacted by anybody who has
been the victim of cyber defamation. “The Cyber Crime Investigation Cell”
of the Criminal Investigation Department is a component of the department
(CID). Cyber Crime Investigation Cells have been established in a number of
places. The Cyber Crime Investigation Cells look into crimes using computers,
computer networks, compute resources, computer systems, computer devices,
and the Internet.” It can also conduct investigations into such high-tech crimes.
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In addition, numerous states have recently established procedures for filing
an E-FIR.

• Governments may enact legislation to guarantee that human rights, particularly
those of women, are safeguarded online in the same way they are in physical
locations. ‘’The threat of cyber-crime does not only affect India; it affects
people all around the world.” To address the crisis, the international community
must work together in a coordinated and integrated manner. The proper
application of legislation, as well as public awareness and education about
women’s rights and legal remedies, may help to eradicate cybercrime.

• Perverts, cheats, black market agents, and other anti-social forces have found
a way to fulfil their wants via cyberspace. In this maze of instability, India
would not want to victimise women. It’s advisable to take the approach of
‘prevention is better than treatment.

• To combat cyber cruelty against women and girls in the digital world, women’s
shelters, crisis centres, and assistance lines must be developed, with the attention
and active cooperation of business (digital gatekeepers), NGO’s, civil society,
and governments.

SUGGESTIONS

a) IPC has specific provisions like offence against Modesty of women (Section-
509 IPC), however, under IT Act which exclusively deals with Cybercrime
does not have an express mention of word “women” along with word “child
pornography”, which is a need of hour & has to be incorporated under the
Act.

b) Frequently changing of passwords with maximum characters in such a way
that it becomes tough task for an offender to decode. Hence, tricky passwords
should be used in every account , cell phone, e-mails etc.

c) Always keep reliable & secure backup for your confidential & sensitive data
in a secured location.

d) There should be a Digital Police Portal to be setup where women can report
their problems online.

e) NCRB shall be duty bound to collect & consolidate all the data/reports time-
to-time related to Cyber harassment & other Cyber crimes so that legislators
can frame laws concerning all the emerging issues.

f) Complaint mechanism / E-FIR should be made easy for women & girls so
that such crimes does not remain unreported.

g) Uniform and clear guidelines must be framed to fix the liability & accountability
of Internet Service Providers. ISP Should maintain a complete record of all
data being accessed by anyone surfing on the Internet.

h) Police Department shall also be trained with modern technology so that they
can handle all the investigation related to Cyber crime.
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FUTURE PROSPECTUS

• Future researches might focus on making it easier for women to use the E-
FIR. It’s also capable of conducting investigations into high-tech crimes. In
addition, a number of states have lately implemented E-FIR filing methods.
This technique may be made easy so that a case can be filed without any
trouble and without revealing identity.

• India needs a separate and elaborate law against cyber crime like that of
America. Morphing photos of celebrities with nudes or trolling political leaders
via morphing has caused a lot of hue and cry. With such weak protective
laws, it would be difficult to charge the perpetrators in future when increased
number of cybercrimes highlights the loopholes in the justice system.

• Anyone who accesses the Internet is vulnerable to cyber-crime. India is one
of the few nations to have passed the Information Technology Act of 2000 to
tackle cybercrime. The preamble of the IT Act makes it apparent that this
Act covers a wide range of business and economic offences, but there is no
explicit provision to guarantee the security of women and children. This
might be an area where further effort is needed.

CONCLUSION

The Cybercrime against women is increasing at a very fast rate with institution of
new offences like Trolling and Gender Bullying emerging in the field of cyber-
crime. There is a need to create separate cell for the investigation. Special training
must be given to the officers to deal with the cyber crime against women. Judicial
system of the country should try to tackle the problem of cyber crime against women
effectively.
India is considered as one of the very few countries to enact IT Act 2000 to combat
cybercrime. In order to avoid cyber crime we should not engage ourselves with
unknown people, as the person on the other side of the computer may pretend to
be someone else then what they really are. We must keep our password & other
sensitive information protected so that it may not be accessed by any hacker. If
anything seems out of place or wrong then immediately connect with Cyber cell or
Law enforcement authority.
Indian women netizens are still not open to immediately report the cyber abuse or
cybercrime. This fear provides an opportunity to the offenders to commit & escape
after undertaking such criminal activity, the problem can be cured if women become
strong rather than being victimized and report such crimes.
Although laws formulated in India are not sufficient enough to deal with such
crimes, our legislators have to ensure new technologies to make user feel safe &
comfortable in cyber world with stringent actions to put a pause on such crime
rate. However, it is difficult to find a criminal in cyber crimes because the evidence
can be lost or we do not have equipped officials to deal with such crimes but
somehow legislators with the advent of Criminal Law Amendment Bill (2013) tried
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to tackle this problem but several changes are still to be taken care of to eradicate
cyber crimes from our society.
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Artificial Intelligence in Healthcare Sector: Ethics, Uses and
Legalities
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ABSTRACT

Artificial Intelligence and Internet of Things re definitely running parallel to humankind
and the edge of being faster from humans in work is coming with its own complexities. The
researchers here try to lift the veil of all the impacts of AI and IoT in the medical and
healthcare sector let that be an optimistic one or cynical. And it’s pretty evident that all
great things have their kind of shadows but it’s for the best for us to focus on the bright
aspect because no one lights a lamp to keep it behind the door, a lamp is lit to create more
light. Humankind invented and introduced Technology into the lives of people to help us
make this world a better place to live in.People are rescued from death through technical
methodologies while few succumb to it in the process, which is also deliberated through the
case studies. The entire system of health care if seen from a birds-eye view is driven by
Artificial Intelligence and the Internet of things.
Keywords: Artificial Intelligence, Internet of Things, Diagnostic, Therapeutic, Operations,
Medical Technologies, Case Study.
Hope for a life to be saved that lies in the hands of the doctor who relies and
counts upon the artificial methodologies that need to be handled with caution by
his wisdom and knowledge.

ARTIFICIAL INTELLIGENCE AND ETHICS

There is a continuous debate around ethical conflicts in AI. The foremost concern in
the populace about AI is its inscrutability and lack of transparency. The lack of
transparency in AI is not just because it is a new technology but because of its
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complexity, making it impossible for a layperson to understand AI’s learning process.
We don’t actually know how AI acts and comes to an unambiguous decision. AI
operates under a veil with a few hands of developers to which no one can glance
into. This has made AI a mysterious concept of what we call a “black-box theory”.
Let’s take the example of Gmail spam. The AI algorithm used in Google’s Gmail
identifies ‘spam’ and relocates the mail to the spam folder. But little do people
know about its identification process that leads to the classification of spam. While
this is just one example, if we look deep into the involvement of AI in our daily
life, we will see its decisions are everywhere.
Suppose a company says it follows all protection regulations and provides adequate
transparency but cannot explain the process of AI’s algorithmic decision. In that
case, it is not transparent enough and is not ethically bound even if it is legally
compliant. The lack of transparency on how the AI makes decisions contributes to
distrust in the general public. This leads me to my second question – Is AI neutral
while making the decisions? The answer is no! AI shares our workload by simplifying
and making quick decisions, but making biased decisions by AI is possible. Since
AI is man-made, the machine learning algorithm and program stored by a man can
inherit a human’s biased nature into a machine. Cognitive biases can have life-
altering consequences. It is, however, clouded as to how much or to what degree
the human biases can creep into artificial intelligence systems. But cognitive bias
dwells in the algorithm of AI in various forms. The AI system learns and trains
itself according to a human’s instructions, which can reflect biases in any form,
such as historical or social inequality. For example, Amazon stopped using the
‘hiring algorithm’ after discovering that the algorithm was biased against women.
The company found that the algorithm favored applicants who used words like
“executed” or “captured” (words most commonly found in men’s resumes).
In the context of AI and ethics, one cannot overlook the automated public sphere it
has created in our environment. Rather than reading newspapers, we are now using
Facebook, Twitter, Instagram to gather information, and these platforms are more
efficient in discharging information and that too in a personalized manner. As a
user of online media, we know that these platforms collect a large amount of personal
data, be it a name, location, preferences, opinion, etc., and show results or news as
per people’s preferences. It detects the algorithm and offers information that can
attract maximum public views irrespective of whether it is accurate/decent or not.
These organizations, via data, make a metric of success online virality and promote
material that has received a good deal of attention or seems to match the public’s
personalization profile. Consequently, this process reduces pluralism by elevating
profit consideration over the democratizing function of public discourse and effectively
automating the public sphere. Decisions made by the public are now controlled and
influenced by these platforms for profit maximization purposes. One main legal
issue regarding AI is the liability in the event of any failure in AI technology. A
question as to who will be responsible if any failure occurs while using these systems.
Most of the time companies utilizing AI tend to get away from the responsibility.
For instance, in Google’s “right to be forgotten” case, the company argued that they
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aren’t responsible for the results the search engine gives because it’s the algorithm
that does that.

REGULATIONS ON AI IN INDIA

There is no regulation or law in India that regulates artificial intelligence, machine
learning, or big data. But the Government has felt the need to look at the development
and implications of artificial intelligence. The government, as of now, intends to
amplify the application of artificial intelligence in the Indian environment.
Several ministries and governments have stepped forward to take the initiative
towards AI regulation. Some of these ministries include the Ministry of Electronics
and Information Technology (MeitY), the Ministry of Commerce and Industry, the
Department of Telecommunications (comes under the Ministry of Communication),
and the NITI Aayog (here and here).
According to the reports of NITI Aayog “National strategy for artificial intelligence”,
the government intends to maximize the ‘late mover’s advantage’ in the AI sector
for ‘consistently delivering homegrown pioneering technology solutions’ in AI as
per its sole needs to help leapfrog and catch up with the rest of the world.
NITI Aayog released a draft for discussion with stakeholders revolving the area
around responsible AI.
NITI Aayog plans to tackle the issues related to artificial intelligence and include
suggestions like: Setting up an IP regime for AI innovations and a task force that
will comprise the Ministry Corporate Affairs and Department of Industrial Policy
and Promotion to examine and issue a modification to intellectual property
law;Developing a data privacy legal network to protect human rights and privacy
and; andcreating a sectoral regulatory guideline encompassing privacy, security,
and ethics.
The four committees of MeitY, as mentioned earlier, lays down the following
recommendations:

• The development of an open National Artificial Intelligence Resource Platform
(NAIRP) for knowledge integration and awareness for AI and ML;

• Establishment of a committee of stakeholders to dissect the area of AI in a
multidisciplinary way. The committee will review the existing laws to make
the amendments or modifications to align with AI development;

• The stakeholders shall deliberate whether AI should be considered a legal
person and establish a scheme or compensation fund to compensate for
damages in civil liability claims;

• Use of procurement contracts by the government to focus on the best practice
relating to security and privacy issues;

• AI frameworks should design broad principles, and the companies should
be allowed to make their internal programs in compliance with the said
framework. This will provide flexibility to adapt to the technology development;
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The government should propose the development of safety parameters and safety
thresholds to ensure that human interaction with AI does not harm people and
property in any way; and standards should be made to address the AI development
cycle.

APPLICATION AND ESSENCE OF AIIN THE LEGAL WORLD

Various areas of AI in the legal sector can be discovered with adequate research
and careful comprehension of the legal industry by IOT app development companies.
The current Artificial Intelligence applications in the industry can be categorized
into six main parts:
DUE DILIGENCE: Lawyers use Artificial Intelligence tools to perform due diligence
and uncover background information. In light of the current scenario, developers
have opted to integrate a slew of new features, including agreement review, legal
inquiry, and electronic media for this section of the industry.
PROGNOSTICATION TECHNOLOGY: Artificial Intelligence (AI) aids in the
generation of outcomes for legal investigations and agreement evaluations. This
characteristic of AI programming appears to be extremely beneficial to legal firms
and industries.
LEGAL MECHANISM: Lawyers can obtain information points from prior or past
instances using Artificial Intelligence technologies. They can also utilize this data to
keep track of the judge’s instructions and forecasts. This technology is likely to
become increasingly important on a global scale in the near future.
DOCUMENTING MECHANISM: Different types of software arrangements are used
in the legal industry to develop papers that aid in the collection of data and
information. In the law firm industry, there are numerous documents that are useful.
As a result, it is really beneficial.
INTELLECTUAL POSSESSION: Artificial intelligence algorithms demonstrate lawyers
how to examine massive IP files and extract meaning from a variety of attractive
texts.
ELECTRONIC RECEIPT: Lawyers used to make their own receipts for a long time.
The billings of lawyers were turned electronic after AI software development
technology was applied in these businesses.
AI technology is seen to have the potential to increase efficiency. With the aid of
the machine learning algorithm input provided to the app, Artificial Intelligence
works on numerous algorithms capable of speeding up document verification and
processing activity. For a variety of reasons, simply removing manual tasks is
insufficient to integrate artificial intelligence into the company’s infrastructure. Rather,
because of increased competition among businesses, there has been an increase in
demand on enterprises to use AI. Legal firms that use Artificial Intelligence can
work faster and pass savings to clients and other related businesses more quickly.
Companies lack the ability to automate this process and find legal services to be a
little more expensive than other firms in the industry. However, it is unclear how
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the transition will take place. Law companies with a larger financial budget are
expected to adapt to AI technology more steadily and quickly. New startup firms
and tiny businesses, on the other hand, maybe able to begin with a productivity-
driven approach that is automated and progressive in comparison to the larger
corporations.

CASE STUDY OF ARTIFICIAL INTELLIGENCE USED HEALTH CARE SECTOR

Medical care industry is hugely putting resources into wise frameworks to make
their administrations more effective. One such route is by creating Medical Virtual
Assistants. The partners, upheld by AI empower smooth and fast association with
patients about often posed inquiries as well as with specialists who should recover
clinical data or the historical backdrop of a patient. As per a study, 49% of a doctor’s
time is spent accomplishing managerial work. Something that can be to a great
extent robotized utilizing IT. Utilizing Machine Learning and Natural Language
Processing procedures, it turns out to be practically rational to go on and scrap
through data that is likely to be ideally helpful. Likewise, these associates can convey
customized notes to a patient by examining their clinical data and history. Few
verified examples/ cases supporting this fact are mentioned below: -

USAGE OF ARTIFICIAL INTELLIGENCE IN THE HEALTHCARE SECTOR

Digitally equipped machination, or AI, that intelligence that’s a solution which takes
up notes on he patient’s condition in order to breakdown patient’s records and
identify their behavior. Followed by instructions served by the machine and backing
up the checkup with information regarding other possible health problems. Patients
getting treated in any organization for any condition, it’s specifically important to
keep records on patients who are being treated to be swayed away from drugs by
providing drugs to not act out and harm other patients or care takers. Observing
different drug pattern behavior depending upon time and age and people and
environment as that’s what would lead to prevention of intake. Basically the
identification of the stage of drug abuse m are done by examining and seeking
three characteristics: first being the history of types of drugs consumed, secondly
the types of drugs that were used to treat the patient’s drug abuse, third and lastly
what symptoms arose with each kind of drug consumption.
Then after the complete review as per requirement, we lead the patient with discussions
regarding their pattern of behavior with symptoms is also determined by their
drug intake. Then the patient is informed of any future circumstance, or indicator
that might be risky if continued with drug intake or abuse. Those who consume
drugs tend to have similar symptoms or patterns of being off the radar. Those who
are already victim to depression and anxiety are more vulnerable towards drug
abuse. While some patients claim the does assigned is less, the others willingly
finish their doses fast but some request the same drugs to continue by requesting
to not change the medication.
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Learning from language- the patient and his ways help to diagnose the level best
required possible treatment by feeding patient’s data into his artificial intelligence
amazing electronic medical records (EMR) system. However, the best treatment is
provided not by neurological standpoint but by the algorithms and theorems that
the machine functions through. These then follow up and for a detailed report in
substituting possible drug addicts from drug abusers.
The instructions provided by this EMR helps doctors treat the addicts and even a
step forward with each passing day, by forwarding the treatment from the results
acquired. So far, they have developed a range of solutions for this organization,
including data warehousing, and business process services. The motto however is
achieved by the assistance provided by AI with the help of data to analysis, combine
and work on. This saves the patients time, money and unnecessary treatments for
recognizing what problems they actually have (Kantarci, 2021).
Utilizing Machine Learning and Natural Language Processing procedure would turn
out being incredibly helpful to explore through clinical data sets to get the ideal
data. Moreover, these associates can convey customized notes to a patient by
investigating their clinical data and history. Subtlety, an organization established in
1992 cases that its menial helper is assisting specialists with serving patients better
mechanizing a specialist’s timetable for the afternoon, patient’s issues, his/her rundown
and considerably more. (Hai-Bin Dai, 2018)(Preventive care, with a dose of Artificial
Intelligence)(Gupta).
ABG machine stands for Arterial Blood gas machine and helps in determining the
partial oxygen and carbon dioxide level. It also enables us to know the PH value of
the blood. It helps us to determine the electrolytes and metabolites such as sodium,
potassium, and chloride. It can also detect the Lactate level of the individual as
well as Hemoglobin and Keratanin Urea level and is drawn from the artery of the
patient.
This sample transport technology is fast and convenient. And all the credit goes to
intelligent scheduling software as each sample is individually registered and dealt
with according to the gravity of the situation of the patient, ensuring that the urgent
samples take precedence over those for routine checkups. And that itself is a savior
of mankind. The lives of the human race can be saved and cured by magnificent
inventions in the world of Artificial Intelligence. And though we had another side
to this invention magnificent such an optimistic and drastic approach cannot go
unnoticed. If we look into the drawbacks of the technology, we’ll find that there
exists an error in ABG cards that result in invalid results which just adheres to
extra expenses of the patient with no beneficial outcome. If there is a failure in the
injection of the sample due to any negligence or technical error, the results may be
altered or hampered. The very negative approach can add up to the negativity of a
patient’s condition and might just end up being fatal due to incorrect treatment
procedures followed relying on the outcomes of an artificial intelligence’s creation.
Given a thought the AI and Internet of Things hold the same power that of giving
life as that it holds of taking it away.
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2020 has been difficult and troublesome around the globe due to the outbreak of
the novel coronavirus which is a respiratory viral disease with no cure that can be
fatal if not treated symptomatically in time. Due to the lack of knowledge of possession
of the disease, there was a delay in treatment that ended up in a disastrous outcome
of the death of thousands of people and it is 2021, a year later of the outbreak of
SARS-COV 19 but we’re still amidst the pandemic.
(Ian M. Mackay, 2002) was one of the most relied upon instruments to detect the
positive cases and cure them. Detection of infection by RT-PCR in clinical examples
offers the alternative of conclusion in the beginning periods of the ailment & its
application incorporates genotyping, mutation detection. RT-PCR techniques show
much better affectability after day 6 of the ailment. RT- PCR technique is found to
be a standard method for diagnosing positive cases. This was a breakthrough in
finding true negativity and rule out the serological positive cases. As we all witnessed
the mental agony faced by humankind due to the lockdowns imposed. The quarantine
prescribed for positive cases as per the protocol resulted in the death of hundreds
of people cold and alone in hospital rooms suffocated on their thoughts of isolation.
As RT PCR was the only relied upon Artificial intelligence in the pandemic, even
one cynical approach of the same decision the fate of the person affected by SARS-
COV 19. The indications of the beginning periods of the infection are vague. The
accuracy is less in the initial stage created fear among people of being isolated even
if they had a false positive is how they ended up avoiding health care sectors in the
first place. This is how there were more non-registered cases followed by widening
of the contamination over a large stretch of population. Though we have a
breakthrough to look at that is the detection of possession of the deadly Novel
Coronavirus, the fact that the false results which were followed by self-isolation
devasted the mental state of Humankind, cannot be under appreciated as well.
Where AI provided us a way to overcome and survive the disease physically, it
took our stable mental state of mind away. And till date, we are still trying to
recover from the turbulence of mental health caused due to the outbreak of SARS-
COV 19.
The above-stated AI is few examples of advancement in the Diagnostic sector attached
with its drawbacks. Because rainbows cannot be created without a little rain and
inventions can’t be perfect in this overwhelmingly changing world.
Coming onto the therapeutic sector of medical and health care, one of the best
creations of AI is (Kinnear, 2002). This creation was a life savior in the Pandemic
and was the most used equipment in the hospitals as well. As the (World Healt
Organisation, 2020) was pulmonary respiratory disease, it affected the inhaling and
exhaling process of people. Non-invasive ventilators helped by providing the supply
of direct oxygen which rescued people from critical conditions. As we were amidst
the pandemic, the number of people affected was more than the available resources.
The patient’s airway patency is partially recovered and thus cut in the supply of
oxygen can be fatal. This created a political environment in the medical and health
care sector to extort capital. People were charged way more than the original price
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of the Ventilators and lives were being traded. And as this applies only to a narrowed
range of people, it doesn’t provide the security of Survival. No doubt Ai is a boon
to humankind but when it is dealt with by the malafide minds, it is no less than a
threat.
Moving forward to the Operative sector of Health care. One of the most important
and very fragile sectors that place the lives of patient’s life on the palm of doctors
who is leaned on by Artificial Intelligence and its advancement. Present-day, operation
threatens are called threatens because earlier people used to buy tickets for watching
mankind help mankind in rescuing death. One of the simplest operations carried
out by hospitals is laser treatments. They are commonly used to shrink tumors,
remove kidney stones, improve vision, relieve symptoms of cancer, and even helps
in the early stages of cervical cancer, penile cancer, vulvar cancer, and the list of
benefits go on. Where in certain fatal conditions, Laser treatment is a game-changer,
it has its share of adverse effects as well. It may leave scar marks and there is room
for the chance of any failure it may result in Deep Vein Thrombosis. Artificial
Intelligence itself is a blessing in disguise. When dealt with caution, it may provide
productive results or may create more add-on to the existing unfavorable conditions
of the patient. It all lies in the application of Artificial Intelligence.
Data Analysis is one of the paramounts of the Internet of things. It was introduced
to minimize the distance between things. The very first statement that we think of
when we come across the word ‘Internet’ is concealing the entire world into a
digital space beyond travel and time. Tele Medicine is the utmost beneficial invention
of the Internet in the world of the Medical and healthcare sector. It is used to make
medications accessible to people all over the world in critical and emergency conditions.
It provides services to all irrespective of their mobility conditions. When we look at
the constructive outcome, it helps in the easy accessibility to health care but coming
onto the destructive outcomes, we find that this has made a physical examination
of the patient’s condition negligent. No signs and symptoms are recognized beyond
the data provided by an individual’s prescription which fails routine checkups.
This can result in the adverse alteration of the physical state of a person that is
caused due to intoxication, continuance, or withdrawal of certain drugs without
any recommendation.

LEGAL CHALLENGES

As mentioned above, assuming that an AI technology is given the status of legal
person hood, in India, principles of tort law may be applied, in case of default by
the AI technology. When an AI software is defective or use of such software injures
the party using the software, it results in legal proceedings under the tort principle
of negligence. In the case of AI, the software developer/programmer owes a duty
of care to the customer/user. It is of course difficult to decide on the standard of
care to be owed to the customer/user. The kind of software being implemented
might assist in deciding the standard of duty of care that may be attributed to the
software developer/programmer. For instance, if the system involved amounts to
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an “expert system” the befitting standard of care that would be that of an expert or
a professional. Similarly, we could reason that if a person can be held liable for the
wrongdoing of a human helper, the recipient of such support could be equally
liable if they outsource their duties to a non-human helper instead, considering that
such delegation is equally advantageous to them. The policy contention is quite
compelling that using the assistance of a self-learning and autonomous machine
should not be treated any differently from employing a human auxiliary, if such
assistance leads to the harm of a third party . However, to hold the principal liable
for the wrongdoing of another, it may be challenging to determine the standard
against which the operations of non-human helpers will be assessed in order to
emulate the degree of misconduct, as in human auxiliaries. The potential standard
should take into consideration, that in many areas of application non-human auxiliaries
are more safe and less likely to cause damage to others than human beings, and the
law should at least not dissuade their relevance.
With an increasing shift in business towards the digital set up, and an increase in
the demand of software products, another area of concern, is that of Intellectual
Property Rights, particularly the Patent law. As far as protection of AI innovation
is concerned, the Patent Act,1970 currently provides protection only to the true and
first inventor, which implies a legal person , which includes either a natural person
or an artificial person, i.e. a corporation. Section 3(k) of Patent Act 1970 clearly
states that “mathematical or business method or computer programme per se or
algorithms are excluded from patentability. However, in the recent order by a quasi-
judicial body, in the case of FeridAllani v Union of India has stated that computer
inventions that meet the criteria of a ‘technical effect’ , are patentable under the
law. This order opens the doors for an enormous corpus of innovation to now
become protectable and more valuable as patent protection for innovations in India
is essential to foster innovation.

ANALYSIS AND CONCLUSION

Speaking about ethics in AI, it is an application of principles and values in a machine
that will harness the harm it could potentially create. A whole body of ethical
guidelines of right and wrong has been made in recent years to make technology
stand ethical principles’ expectations as far as possible. But the moral applicability
in AI and machine learning is still in question. However, an initiative towards
safety-critical AI is one of the most lucrative ideas towards safe, ethical, and responsible
AI. Safety-critical AI is a step towards building AI technologies that are safe,
predictable, and trustworthy, along with the alliance of an individual’s ethical and
normative expectations.
The government, developers, and companies shall come forth and bring about the
policy to help build safe responsible AI. Since these three organizations utilize most
of the data extracted by AI, the expectation to formulate a reliable AI relies on
them.India’s initiative toward AI regulations and responsible AI will immensely
become a backbone not just for safe AI but also for the development of technology
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in India. The regulations will evade the threat involved in privacy and security
during an interaction with artificial intelligence. One should not neglect the application
of law in AI, as ethical AI will be unsustainable in the absence of regulation. Ethics
and law should go hand in hand because if ethics are not enforceable, no one will
follow those ethics.
Heated arguments, about whether artificial intelligence is a threat to society, persist
and will continue as long as AI and ethics are not aligned. According to the Ministry
of Electronics and Information Technology, the application of artificial intelligence
is currently for limited purposes. It states that even if a machine with higher intelligence
is created that surpasses human intelligence, there is no reason to believe that it
can dominate the world. It continues by stating that the development of artificial
intelligence will also accelerate the need to control such machines. AI is a lucrative
area where innovation will take its shape and produce a sustainable environment.
Banning AI or applying complex rules in this area will hinder technological
development and innovation in this field. In response to personal data regulation
and non-personal data regulation, the tech sector said that applying onerous regulation
will significantly impact innovation. The government, organization, and developer
shall come together to solve the issues in AI related to data security and opacity.
The involvement of the private sector is essential as the industry will ensure efficient
and neutral solutions in the area of artificial intelligence. In India, however, the
regulation around artificial intelligence is at its efficacy as the government and
diplomats are still trying to understand AI and its negative/positive effect on society.
But the development and popularity of AI are definitely not going to fade in the
future. Hence the legal regulation in AI solutions is important.
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Historical Overview of India’s Anti-trust Laws
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ABSTRACT

The main objective of this dissertation is to analyze and trace the evolution of India’s s anti-
trust laws, also referred to as the competition law of the country, which was passed by the
Indian legislature to initially combat only monopolistic trade practices through the MRTP
Act. However, through various economic reforms as well as introduction of LPG, India later
adopted the Competition Act, 2002.
Therefore, the said act along with various amendments which have been made to it so far will
also be analyzed, so as to highlight the significant of the current anti-trust regime of the
country. Also, the researcher will provide for a comparative analysis of Anti-trust laws of
India, UK as well as us, for in order to further determine the loopholes and limitations which
still exist within the competition law regime of the country. Furthermore, the Arbitrability of
India’s competition law cases will also be analyzed, for in order to further determine the
significance of arbitration for the speedy resolution of such cases which arise out of competition
related disputes within the country. Furthermore, this research will also provide for an in-
depth analysis of the various case laws which have been passed by the competition commission
of India, so as to determine penalties in crucial cases, wherein e commerce giants and major
companies have caused major Violations of competition law within the country.

INTRODUCTION

In the past 50 years the Indian legislature has passed numerous legislations for in
order to adopt suitable reforms, to further keep up with the changes in economic
development that take place due to continuously evolving trade practices within
the Indian economy. Therefore, the very aim of this legal research is to analyse and
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trace the evolution of antitrust law within India, which has helped in minimising
any adverse impact upon the consumers and traders which function and operate
within the Indian market.
Also, the researcher will analyse how India adopted various policies, measures,
rules, regulations as well as executive orders for in order to govern various economic
activities which were concerned with various factors relating to free competition
which did face various hurdles as well as challenges due to the initially adopted
antitrust law, that was not as effective as the current laws (Competition Act, 2002)
are within India for effectively governing trade practices within country and promoting
a market which is based on the principle of fair dealing as opposed to the principle
of command and control which was applicable initially when the MRTP Act was in
force.

HISTORICAL OVERVIEW OF INDIA’S ANTITRUST LAWS

Initially during the British regime, government never really considered the very
question of wealth concentration as well as distribution of economic power and as
a result there was no specific statue or legislation which could measure the same
and accordingly govern an maintain fair distribution of wealth.
After the Indian government came into existence after independence it definitely
became concerned with the concentration of wealth which took place in the country
during the British Raj leading to various disparities which were in violation to the
objectives of the Indian Constitution.
Also, the framers of the Indian Constitution included article 38 and 39 as part of
the Directive Principles of State Policy, which was then provided for provisions
which promote the Welfare of the Indian citizens by providing them protection in
terms of economic, political and social order with the aim of directing the policy of
the Indian government towards the following1:

1. To ensure that ownership as well as control over material sources within the
country is distributed in a manner which could help in serving common
good.

2. To further ensure that the Indian economic system operates in a manner that
it does not lead to concentration of wealth and means of production to the
common detriment. In pursuance of the above constitutional objectives the
MRTP act 1969 came into force for of fulfilling the above principles as envisaged
under the directive principles of the Indian Constitution, for eliminating any
disparity that maybe a result in wealth concentration amongst the elite class2.

1 Pradeep S Mehta, The evolution of competition laws and their enforcement (Routledge 1)
(2012)

2 The competition act 2002 Analytical study ac.in/handle/10603/100395 (last visited Jan 4,
2020)
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After gaining independence in the year 1947, India adopted the first industrial policy
resolution in India during the year 1948 along with another one in 1956 which is
mainly concerned with:

1. Enhancing Industry Growth
2. Providing Social Justice to the Citizens
3. Facilitating Self Reliance

Henceforth, government intervention remained in all the major sub sections of
economic activity, thus leading to minimization of contestable and competitive market.
Furthermore the licensing policy which was followed by the Indian government
was quite different from other countries and this was because it always followed a
more favouring licensing policy for providing licences to business houses considering
they always had large market share through which they could generate more capital
and accordingly enhance their business with effective managerial skills.
Not only this but these business houses are also able to arrange funds from various
financial Institutions which further help them in providing their services consistently
to their consumers. Also, there was no proper system for allotting licences and this
actually allowed the Indian authorities to be more inclined towards providing licences
to only those who are able to achieve success within the Indian market, using a
distinct identity within the same3.
This concentrates business, wealth and competitive advantage in the hands of few
business houses leading to immense concentration of wealth in the hands of few.
This haphazard system of allotting licences on the basis of favoured choices hampered
new business houses/ companies from entering into the Indian market further leading
to emergence of monopolistic environment within the Indian market. Also, these
established companies use UTPs which compromise the interest of the Indian
Consumers and also cause substantial harm to the Indian economy, by reducing
competition within the country leading to decline in quality of goods and services
sold during that era4.

CAUSES FOR ENACTING THE MRTP ACT, 1969

There were various reasons because of which the Indian government wanted to
pass an antitrust law and one of the primary reasons which ultimately led to the
enactment of the MRTP Act was the responsibility of the Indian government which
was envisaged under the directive principles, as per which it had to ensure that
policies undertaken by it shall facilitate equal distribution of national income and
not concentration of wealth. Therefore the decisions which were taken by the Indian
government to pass the MRTP act, was only made after considering the findings of
the three major studies which are as follows:

3 Ibid.
4 Ibid.
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1. RK Hazari Committee

This committee was headed by Dr R K Hazari and according the aim of the study
was to study the Industrial Licensing Procedure, 1951. As per the findings suggested
by this committee, the licensing system which was followed within the country
definitely led to improper growth and this further resulted in inconsistency of state
policy with the Directive Principles under the constitution.

2. Professor Mahalanobis Committee

As per this committee which was set up in the year 1960 ,it was found that the
reason for the continuous growth and development of dominant as well as influential
companies is the fact that India was acting as a planned economy model, which
was followed by the Indian government. Henceforth, this planned economy model
was not working comprehensively and there was a need for information on numerous
aspects related to economic position and status5.

3. Monopolies Enquiry Commission

This Commission was constituted in the year 1964 and was headed by Mr Rajesh
Gupta. It shall be noted that this committee was only constituted to implement the
findings of the report of the mahalanobis committee. Therefore, the monopolies
enquiry Commission aimed at inquiring about economic power and how the economy
will react if it is concentrated in private hands. The committee also highlighted
how it is important for the country to eliminate dominant and RTP, considering the
same will help the economy to grow and develop effectively. This committee further
presented its findings through a report which was prepared by it during October,
19656.
Henceforth, below are the various findings which were presented in the report
which was submitted by the monopolies enquiry committee:

1. The committee found that there was a massive concentration of economic
power in the form of product and industry wise concentration.

2. As per the committee few industries were controlling most business through
their companies and this lead to monopolistic RTP.

In pursuance of the above mentioned findings, the above committee provided for a
draft legislation, also referred to as the monopolies and restrictive trade practice
Bill. The aim of this bill was mainly concerned with the establishment of economic
system through which concentration of economic power could be divided for common
good. The bill also provided for provisions with respect to provision of RTP which
can subsequently harm the public interest.

5 Ibid
6 The competition act 2002 Analytical study ac.in/handle/10603/100395 (last visited Jan 4,

2020)
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ANALYSIS OF THE MRTP ACT

The draft which was proposed by the abovementioned commission was then amended
by the committee of Parliament and later on the same amended bill was passed by
the Parliament on 1st June, 1970. Therefore, the MRTP act, which can be considered
as the first legislation ever that was passed by the Indian government with respect
to antitrust law, for facilitating the probation of UTPs and establishing a more
productive Indian economy with fare competition free from monopolistic trade
practices7.
Provisions of the said act are mostly based upon the framework of United States
antitrust laws law namely the Sherman Act and the Clayton’s act.
Salient Features of the MRTP Act
Below are the salient features which formed the thrust of the monopolistic RTP act:

1. To ensure prevention of concentration of wealth/ economic power for the
Welfare of the general public.

2. To practice control upon monopolies
3. To restrict monopolistic RTP.
4. To eliminate UTP within the Indian economy8.

Henceforth, the objective of this act was to eliminate and prohibit monopolistic as
well as UTPs, which can cause an appreciable adverse impact upon competition
trade as well as commerce, further causing an impact upon the interest of Indian
consumers. The act encourages fair dealing within the Indian market by promoting
healthy competition between the traders as well as companies9.
After passing the act, the first two objectives as mentioned above with the reemphasized
and focused by the Indian legislature, through the 1991 Amendment Act.
Regulatory provisions mentioned under the act were applicable to the below
mentioned sectors of the Indian economy which are as follows:

1. Production
2. Distribution
3. Pricing
4. Packaging
5. Advertisement And Sales Promotion
6. Amalgamation
7. Mergers
8. Investment

7 Ibid.
8 Ibid.
9 Case No. 29 of 2010
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The primary objective of the act was to remove restrictions from competitive forces
within the Indian market for maximization of progress through optimum and fair
allocation of economic sources through availability of qualitative goods and services
at prices which are competitive in nature, thus reflecting fair dealing for the Indian
consumers for contributing social welfare.

MRTP ACT FROM BECOMING EFFECTIVE TO DEFICIENT

After the implementation of the act within the Indian economy, it was found by the
Indian legislature that the MRTPAct was not able to deal with the issues which
were concerned with fairness within advertisements which were used by certain
companies to mislead consumers. Henceforth, a committee was formed, referred to
as the Rajinder Sachar committee for addressing this issue10.
The committee recognised five major categories under which unfair and false
advertisements will effectively fall:

1. False advertisements and misleading promotional campaigns
2. bargain sales
3. providing gifts to the consumers and conducting contest for promotions11

4. compromising upon safety standards required to be followed for products
and services

5. Hoarding goods for of influencing the market forces12

The committee which was formed for looking into the past category of UTPs, was
given power to conduct an depth enquiry of the provisions, which were earlier
passed to combat the problem of false and misleading advertisements best practices.

IMPACT OF ECONOMIC REFORMS ON THE MRTP, ACT

In 1991, the Indian government introduced economic reforms in the form of
liberalisation, privatization and globalisation or LPG through which various changes
were introduced within the below mentioned factors:
The very aim of these reforms was to enhance competition within the Indian market
for of raising productivity as well as reducing cost of production. Henceforth, after
the introduction of these reforms MRTPact did to some extent become obsolete
which further resulted in various amendments to it, for keeping pace with these
economic changes. Along with these LPG policies, India also introduced various
new regulations for decontrolling the industry for in order to reduce the control of
the Indian government over numerous industries to open them for competition13.
As a result of the above change, the MRTP, Act became ineffective in combating
UTPs in the new economic structure into existence after 199114. The key reason why
India had to take actions to replace it Anti-Trust law was its membership in WTO
as per which it was compelled to take necessary measures for of passing new legislation
which could effectively deal with the new economic conditions15.
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TRANSITION FROM THE MRTP TO THE COMPETITION ACT, 2002

After the MRTP Act became effective, the Indian legislature then constituted a
committee, which was mainly entrusted with reviewing the entire MRTP act.
Henceforth, the Indian Finance Minister in one of his speech given during their
1999 announced within the parliament:
“The Monopolies and RTP Act has become obsolete in certain sub sections in light
of the international economic developments relating to competition laws. We need
to shift our focus from curbing monopolies to promoting competition.”16

Analysis Of Amendments Passed During 2016

a. Provisions with respect to filing of notice

The very Trigger for filing in notice with the competition Commission of India with
respect to combination will be a public announcement that needs to be made for
security exchange Board of India for acquiring the intended number of shares as
well as voting rights.

b. Hearing before invalidating the notice

It is up to the competition commission of India to decide whether it would want to
give a hearing to the parties before invalidating the notice that has been given to it
with respect to set combination

c. Solely as an investment

This provision and term has been explained in more detail in the new amendment
wherein any acquisition which is less than 10% of the total equity shares of the
voting rights will for the be considered to be made only in the name of a small
investment which will be subject to certain terms and conditions

d. No specific requirements verification

Verification has now been termed and declared as informing the documents that
has been provided by the parties to the COMPETITION COMMISSION OF
INDIA, that they are true and complete.

e. Revision of Measures with Respect to jurisdiction

Government of India in the year 2016 through Ministry of Corporate Affairs passed
and notification where in it revises terms pertaining to measure control threshold
which will be required to be fulfilled by the parties for filing notification is a
competition Commission of India in pursuance of the Section 5 of the competition
Law 2002. Therefore, these rules which have been revised will be valid for a period
of 5 years till 2021.
The below-mentioned image provides for the thresholds that have been set hereby
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by the government of India with respect to the notification which is required to be
filed by the parties:

For further calculating the threshold an Enterprise will be required to have a control
of more than 50% over another enterprise and that shall constitute a group . The
notification that has been passed with respect to the said provision shall be provided
for an examination that will be applicable to Enterprises which are less than 50% of
the total voting rights in other Enterprise for filing any notification till March 4 ‘
2021

Case Law 1: Builders Association of India vs. Cement Manufacturers Association
& Ors17 (Cement Giants Cartel Case)

This case one that of a cartel between eminence concrete organizations of India and
the individuals who were seen as a component of the cartel which had an apparent
antagonistic impact upon the concrete market of India were made at risk to pay
powerful fines for the cartelization they had gone into.
• Held: The COMPETITION COMMISSION OF INDIA, through a request dated 20
June 2012, had punished 10 concrete manufacturers in India, to be specific the
accompanying:

1.  Associated Cement Company Limited,
2. Ambuja Cement Limited, Binani Cement Limited,
3. Century Textiles and Industries Limited,
4. India Cement Limited,
5. JK Cements Limited, Lafarge India Private Limited,
6. Madras Cement Limited,
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7. Ultratech Cement Limited and
8. Jaiprakash Associates Limited,

The previously mentioned organizations were accused of a punishment of INR 6307.32
crores for having occupied with cartel to fix costs of concrete and gain super-typical
benefits.

• This punishment was forced by the COMPETITION COMMISSION OF INDIA
@ 0.5 occasions the benefit earned by the concrete manufacturers for the
period 2009 – 2011.

• In a different yet related issue Shree Cement Limited was additionally punished
to the tune of INR 397.51 crores for being associated with the concrete cartel.
This has been the most noteworthy punishment at any point forced by the
COMPETITION COMMISSION OF INDIA in a cartel case.

(The concrete manufacturers had advanced against this choice of the COMPETITION
COMMISSION OF INDIA before the COMPAT, which was continuous for very
nearly three years and met its decision today).

Case Law 2: Railway Cartel Case

It comes to information through an assessment that the recron seats take Rs. 50000
for one compartment, however the foam made seats charged Rs 18000 for every
compartment, the assessment moreover says that this recron isn’t fitting for the
Indian atmosphere as well.
Held: It was held by Competition commission of India that there existed a cartel
which was against the arrangements of the Law and Hence there were punishments
applied to the said cartel and plan.
Another kind of cartel in Railway can be found in Competition Commission of
India v Steel Authority of India Limited and another, this case was documented by
one organization against the SAIL, claiming that it went into a selective concurrence
with Indian Railway for providing of steel for the railroad track.

RECOMMENDATIONS

The current competition law regime of the country is quite extensive in nature and
this is evident from the powers which have been conferred upon the COMPETITION
COMMISSION OF INDIA, which has worked continuously to ensure protection
and promotion of competition within India by passing such of landmark case laws,
through which strict penalty could be imposed on the market players who have tie
and again violated the completion law of the country by misusing their position or
by simply indulging in such practices that are anti-competitive in nature or which
can cause an appreciable adverse impact on the economy.
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CONCLUSION

The aforesaid paper puts forward the fact that the Competition Law, 2002 aims at
combating anti-competitive agreements and also it not only provides for the parties
to which the law will apply and the agreements which are prohibited from being
executed under the Law but also ensures effective mechanism to keep a strict eye
on such agreements that may cause an AAI on the competition between various
companies/enterprise/groups within India.
Therefore, the major concern still lies on the fact that the discovery of such agreements
which is mostly very difficult as generally parties to such agreements ensure that
they enter into the anti-competitive deals in such a confidential manner so that
everything is kept out of the vision of the commission .Therefore, making the whole
implementation of the Law difficult to an extent to which it is important for it to
work in order to ensure that objectives are well met.
Also, the fact that the current legal regime will only be able to meet its objectives if
the legislature could pass certain amendments to the existing law, through which
those who violate the law could be punished appropriately, through such hefty fine
or long term imprisonment, that could further help in reinforcing the implementation
of the existing regime within the country. I will hereby conclude this paper by
stating that separate legislations shall be introduces in various sectors of the Indian
economy, specially the digital sector, so as to regulate the implementation of the
competition Law 2002, by ensuring that it is not violate by ecommerce giants through
abuse of their dominant position within the Indian economy.
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Sustainable Development Goals: Implementation and Challenges
in India

Upendra Grewal* & Vivekanand**

ABSTRACT

Sustainable Development is one of the major principles that is quite effective to control,
prevent and abate the environmental pollution. It comprises of three pillars which seek for
the overall continuous development. These pillars are: economic, social and environment.
However, post to the Stockholm Declaration, the environmental laws got revolutions and
thus resulted in enactment of several legislations. But alongside these laws, some principles
were also added as the complimentary to such legislations. The sustainable development
principle is duly recognized by the United Nations. This principle is set by the United
Nations General Assembly and to achieve the objectives of this principle some goals are also
set by it. In 2015, to achieve the objectives of such principle 17 goals were set, which were
targeted to be achieved them by the year 2030. In this particular study, it has been tried to
analyze the implementation of such principle in India and also tried to explain that how far
it has been achieved till date.
Keywords: Sustainable Development, Sustainable Development Goals, United Nations,
U.N.E.P., Environment.

INTRODUCTION

The term ‘Sustainability’ is derived from the Latin word sustinere, which means to
tenere or hold and it also can be understand in the meaning of ‘support’, ‘maintain’
or ‘endure’. In the same context the whole term Sustainable development means
the development which is to be maintained uniformly and continuous. The sustainable
development was first time used in the Cocoyoc Declaration on Environment which
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held at Cocoyoc (Mexico) between 8-12 October, 1974. This was chaired by Barbara
Ward, the President of the International Institute for Environment and Development.
It was jointly sponsored by United Nations Conference on Trade and Development
(UNCTAD) and the United Nation Environment Program (UNEP). Later the term
was initially coined by the WCED (World Commission on Environment and
Development), also known as Brundtland Commission. In its report, ‘Our Common
Future’, published in 1987, the sustainable development was defined as “the needs of
the present without compromising the ability of future generations to meet their own needs.”
Even after the effective meet of Stockholm Declaration in 1972, after 10 years, some
global environmental challenges were grown. When in 1983 UN General Secretary,
Javier Perez De Cuéller appointed the chairperson of the commission, Gro Harlem
Brundtland, it was realized at the time that there was heavy loss to the human
environment and natural resources. Therefore, it became the need of the time to
focus and accomplish the sustainable development and UN decided to establish the
Brundtland Commission. This commission focused on overall challenges like reducing
low-income countries poverty, developing productivity, industrialization, economic
growth, and obviously environmental protection.
Three Pillars of SD
The SD has three pillars which are interrelated to each other and the accomplishment
of themselves makes the true meaning of sustainability. These pillars are:

? Environmental Sustainability
? Economic Sustainability
? Social Sustainability
• Environmental Sustainability: The environmental sustainability refers to the

sustainability of the natural resources. We live in the environment and
dependent to the natural resources. So, to maintain the sustainability it is
needed that the resources we are using or consuming must be within the
proper care and limits. There are various natural resources like air, water,
coal, petroleum, etc. some of them are renewable and some are non-renewable
and to maintain the environmental sustainability it is necessary to consume
these resources so that these are not going to be exhausted. It is also needed
that there shall be more and more afforestation, less population, and a proper
balance between other pillars of the sustainable development.

• Economic Sustainability: This pillar of the SD requires that human has the
right to business or trade to enhance the economy of the nation. But he must
act with responsibly without damaging the other resources. In other words,
it can be said that economic development is also the requisite of SD but it
should be away from harm to environment, human and other natural resources.
The processing of materials and the use of renewable energy are the main
aspects of the development of the economic base.

• Social Sustainability: The social sustainability means the ability or capacity
of the society, or of any social system, to coherently achieving a good social
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well-being. Social sustainability guarantees achieving the social well-being
of a community, an organization or a nation, which can be sustained to the
eternity. The social sustainability is also defined by the Western Australia
Council of Social Services (WACOSS): “Social sustainability occurs when the
formal and informal processes; systems; structures; and relationships actively support
the capacity of current and future generations to create healthy and liveable communities.
Socially sustainable communities are equitable, diverse, connected and democratic
and provide a good quality of life.”

The principles by which this pillar was created are as follows:
• Combating social exclusion and discrimination: supporting reintegration,

supporting gender equality, reducing the gender wage gap, promoting
education, encouraging dialogue and realizing universal social rights. In other
words, it aims to help people all over the world.

• Promote solidarity: helping to reduce social inequalities by collaborating with
local and international associations and projects, and prioritizing fair trade
products which guarantee an appropriate income for farmers and help to
promote sustainable agriculture.

• Contributing to the well-being of stakeholders: facilitating social dialogue,
encouraging information exchange and transparency, aligning working hours
with employee profiles and making buildings accessible to people with reduced
mobility.

The principle of the four pillars of sustainable development asserts that in order to
live fully, it is necessary to pay attention to all four pillars of sustainable development
and then support them. Although they sometimes overlap, it is important to identify
the specific type of green business to focus on, as all four types have unique
characteristics. Businesses must make a strategic decision about how to effectively
incorporate the chosen approach into their policies and practices.
Alongside this the social sustainability has few dimensions:

1. amenities and infrastructure
2. social and cultural life
3. voice and influence, and
4. space to grow1

Few more dimensions are given by the Noble Laureate, Amartya Sen as following:
? Equity
? Diversity
? Interconnected Cohesions
? Quality of Life

1 Woodcraft et al (2011) Design for Social Sustainability, Social Life, London.
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? Democracy and Governance
? Maturity

Therefore, on the basis of these dimensions, it can be said that social sustainability
is not limited into just well-being but it is vastly meant to equity, diversity, quality
of life etc.
If, further these three pillars of sustainability when brought together in the combination
of two, they result into various propositions also as follows:

• Social + Environmental Sustainability = Equitable
• Social + Economic Sustainability = Bearable
• Environmental + Economic Sustainability = Viable

Scope and importance of Sustainable Development

Unlike other laws or legal principles Sustainable Development is not among those
which is limited to a particular region. It has its omnibus presence and applicability
and also it appeals and calls every nation to come forward and take some serious
steps in environment preservation. The SD not only meant to the environment
protection but it means to develop all around viz., economically, socially and
environmentally. This principle focuses over those nations and communities who
are fearlessly and carelessly wasting the renewable and non-renewable sources. It
not only alarming for everyone but it still helpful to get rid off the brutal situations
that we are going to face in future.
This concept focusses not to punish but it restricts only and motivates people to
conserve the human race. Austerity is the only way that this principle teaches us
how to preserve the natural resources and also the limit so that future generation
can also enjoy the same.
The importance of Sustainable Development is too much for the progress of any
nation. It is suitable for all round development as it focuses directly or indirectly to
the economic growth, safe environment, strong health, hygienic food, quality education,
pure water, fresh air, peaceful society etc. These are many folds that are related to
human race by several ways. For the survival of the human race SD is very much
needed. If it is not going to take care of the surroundings then it shall be the
disaster for the planet in very less time.

Sustainable Development Goals (SDGs)

The sustainable development goals are those objectives which are intended to be
achieved by 2030. It is required by every nation to adopt the resolution and try to
achieve the target by 2030. These goals are actually based on those three pillars
which are the pat of Sustainable development. These three pillars are interconnected
to each other and very much required to accomplish the objectives of sustainable
development. These sustainable goals were set by the United Nations General Assembly
in 2015. There is a collection of 17 goals and are intended to be achieved by 2030.
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These goals are included in the United Nations Resolutions which is known as
Agenda 2030. The motto of the SDGs is: “A blueprint to achieve a better and more
sustainable future for all by 2030.”

Fig 1: Sustainable Development Goals2

Goal 1 End poverty in all its forms everywhere.
Goal 2 End hunger, achieve food security and improved nutrition and promote

sustainable agriculture.
Goal 3 Ensure healthy lives and promote well-being for all at all ages.
Goal 4 Ensure inclusive and equitable quality education and promote lifelong

learning opportunities for all.
Goal 5 Achieve gender equality and empower all women and girls.
Goal 6 Ensure availability and sustainable management of water and sanitation

for all
Goal 7 Ensure access to affordable, reliable, sustainable and modern energy

for all. Promote sustained, inclusive and sustainable economic growth,
full and

Goal 8 productive employment and decent work for all.
Goal 9 Build resilient infrastructure, promote inclusive and sustainable

industrialization and foster innovation.
Goal 10 Reduce inequality within and among countries
Goal 11 Make cities and human settlements inclusive, safe, resilient and

sustainable.
Goal 12 Ensure sustainable consumption and production patterns.
Goal 13 Take urgent action to combat climate change and its impacts by regulating

emissions and promoting developments in renewable energy.
Goal 14 Conserve and sustainably use the oceans, seas and marine resources

for sustainable development.
Goal 15 Protect, restore and promote sustainable use of terrestrial ecosystems,

sustainably manage forests, combat desertification, and halt and reverse
land degradation and halt biodiversity loss.

Goal 16 Promote peaceful and inclusive societies for sustainable development,
provide access to justice for all and build effective, accountable and
inclusive institutions at all levels.

Goal 17 Strengthen the means of implementation and revitalize the global
partnership for sustainable development

Source: www.un.org/sustainabledevelopment/sustainable-development-goals/

2 www.un.org/sustainabledevelopment/sustainable-development-goals/
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Measuring the Progress of SD

The progress of these SDGs is done under two major steps:
(i) Targets and Indicators, and (ii) Reviews of Indicators.
First one means, that each goal has typically 8 to 12 targets and each target has
further indicators ranging between 1 and 4. These targets may be either “outcome”
targets or “means of implementation” targets. It is denoted by number system and
number+ lower case letters. The number system means here the target to be attained
and the combination of the two characters shows that ‘how the SDGs are to be
achieved. For example: SDG 1 (“End poverty
in all its forms from everywhere”) have 5 targets which are labelled as 1.1 to 1.5 in
addition it has two targets which are “means of implementation targets” and these
are labelled as Targets 1.a and 1.b.
The second step is to review the indicators. These indicators are reviewed by UN
Statistical Commission. These indicators were last time reviewed in 2020 by the 51st

session of the Statistical Commission and will be reviewed again in 2025.

Sustainable Development and India

The Sustainable Development is an important principle which is just evolved for
the overall human development. It has already discussed that it is based on three
vital pillars which covers up the whole development of human.
In India, to attain the sustainable development goals, the Government of India has
set up a separate organization which is named as NITI Aayog i.e. National Institute
for Transforming India. This also connotes to the Policy Commission as per its
Hindi meaning “uhfr vk;ksx”. This body of the Government of India can be called as
the public policy think tank. It has been established with the aim to achieve SD Goals
with cooperative federalism by fostering the involvement of State Governments.
India is the country with diversity. It has at various cultures, traditions, climate etc.
It is very clear here to implement any principle uniformly. So, to achieve the SD
goals it is very difficult to achieve very accurately. Alongside that a governmental
body NITI Aayog is working on it but in true sense the its working feels ambiguous
to us. It has been working hard but it seems to be on documents or in spoken
words. However, there are so many policies working for the all-round development
and to achieve such goals, but every time when we try to face the reality in practical
it merely looks like paper work or zingy speech. It is not the matter to say condemn
the Government or say something, nope. It is a big concern to go through the roots,
not at the top level but at every level like central, state, district, talukas, municipal,
towns, gram panchayat etc.
If we focus over the various Indexes on various aspects India seems to be very less
scoring in many of them. However, in very few subjects India has grabbed top
positions but mostly in those indexes which are meant for Sustainable Development
Goals there seems to be some failures.
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S.No. Name of Index Rank (in 2020) Total Number of Counries 

1 Hunger Index 94 107 

2 Human Freedom Index 111 162 

3 Human Development Index 131 189 

4 World Risk Index 89 181 

5 Economic Freedom Index 105 178 

6 World Press Freedom 142 180 

7 Environmental Performance Index 168 180 

8 Gender Gap Index 112 135 

9 Global Peace Index 139 163 

10 Sustainability Index 77 180 

11 Flourishing Index 131 180 

These are few subject matters which shows the rank of India globally and we can
notice the rank of India not so satisfactory. These indexes actually show the
performance of our country to achieve the SD Goals. These indexes are just selected
in relation to Sustainable development, the above-mentioned list includes all those
factors which are vital for the overall development of human. As we notice it includes
peace, human development, gender related index, sustainability, hunger, environment
etc. But in my view the performance may be better and the failure may have some
very common reasons and it can be also discussed.

INDIA FACING TROUBLE TO ACHIEVE SDGs

However, India has tried all the possible ways to achieve sustainable goals but
despite of these efforts it seems not upto the mark while achieving these goals.
According to a report India has slipped down to 2 ranks in comparison to the last
year. Some major causes of degradation in the rank are the hunger and low food
security, gender equality, fostering innovation.
The hurdles in achieving these goals can be so many. These hurdles can be either
technical or may be practical. By technical hurdles it means that the criterial of
calculation the SDGs is little bit complex and not very easy to deal with that. On
the other hand, practical hurdle means those situations that are existed around us
and can anytime be arise.

Technical Hurdles

• Identifying Indicators: Previous experience suggests that we haven’t been
particularly successful in choosing pertinent indicators to evaluate results.
The definition of quality education has not been successful. Since hand pumps
and tube wells are regarded as equally safe as piped water supplies in India,
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the official statistics indicates that 86 percent of Indians have access to safe
drinking water, which puts us “on pace” to meet the MDG objective for
access to clean water.

However, the prevalence of waterborne illnesses and diarrhea-related mortality
demonstrates that this is not the case.

• Funding SDGs: According to a recent analysis, the cost of achieving the
SDGs in India by 2030 is estimated to be $14.5 billion USD. Given the recent
Union government cuts to social sector programmes, there will likely be a
sizable financing vacuum unless states allocate a substantial amount of their
budgets to the social sector. Even high growth and redistribution are insufficient.
Despite significant economic progress, one-third of the world’s 1.2 billion
extremely poor people lived in India alone in 2010, according to the United
Nations MDG 2014 report. Given these limitations, it is anticipated that, in
addition to domestic resources, private money will be a key source of funding
for the SDGs.

• Ownership and Monitoring: Ownership will present a third major problem,
which is related. According to reports, NITI Aayog would be crucial in
monitoring development. Members of the Aayog, however, have voiced
concerns about their ability to handle this enormous responsibility. Furthermore,
ownership will be needed not just at the federal level but also at the state
and local levels if states are anticipated to play a significant role (given the
devolution following the 14th Finance Commission).

• Measuring Development: The final and most crucial point is how to gauge
your success or progress. According to the government, it was nearly impossible
to accurately gauge progress toward even the MDGs due to data availability
concerns, periodicity problems, and poor administrative data coverage.

Despite the fact that the SDGs set broad goals and objectives, it is important to
keep in mind that it will be up to national and state governments to establish
priorities, choose locally relevant policies, foster innovation, and make sure that a
strategy for implementation and monitoring is in place. Then and only then will we
have a hope of making sure that the S in SDGs also stands for ‘success’.

Practical Hurdles

? Pandemic: The pandemic situation is an undesired and unpredictable one.
As the whole world faced COVID-19 situation, the daily life was badly affected.
The whole country was struggling with food, shelter, education, health etc.
These are not only the essential part of human life but also a part of the
Sustainable Development. Amid COVID-19 situation these Goals and related
database was very difficult to track.

? Natural Disaster: Sometimes natural disaster is also the reason of being obstacle
to achieve few SD goals in India. Natural disasters like flood or earthquake
totally disturbs the human life that makes some impossibilities to achieve
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the desired goals. On the one side it is enough technical to measure the
goals, and on one side it is very hard to make consistency in human life.
Database that is needed for the measure of Sustainable Development goals
can be affected by such situations.

? Internal Disturbances: Another major problem while achieving the SD goals
is some internal disturbances. Here disturbances mean various other issues
which are being faced by the nation time to time. It includes political issues,
economical crisis, chaos in public tranquility etc. However, these disturbances
are very unpredictable and hard to explain in few words.

? Localizing the SDGs: When it comes to localizing the SDGs, the process of
creating policies and budgets, planning, implementing, and monitoring strategy
at the level of State and local governments does not clearly represent the
SDGs. Additionally, most States have yet to implement the 73rd and 74th
Constitutional Amendment Act’s provision for the devolution of finances,
functions, and functionaries (3Fs) to local governments. As a result, both
rural and urban local governments are unable to establish local budgets and
plans for the people in their respective areas. NITI Aayog, which serves as
the national nodal body for monitoring the SDGs’ implementation, has not
made any concerted efforts to pressure States to transfer 3Fs to local
governments.

? Local Level Supervising SDGs: The State Planning Departments/Boards in
the States have been designated as the nodal agency to supervise the SDGs’
implementation at the State level, similar to NITI Aayog. Given their capacity
in terms of adequate financial and human resources and the decentralized
planning processes they use, many States are currently not prepared for the
implementation of the SDGs. Additionally, not much has been done to improve
financial allocations and restructure programmes in accordance with perceived
local requirements.

? Lacking Financial Resources: There hasn’t been much effort made to solve
the problems and obstacles that would make it easier to mobilize more domestic
resources. Because State and local governments rely heavily on transfers from
above, their inability to mobilize financial resources will result in a reduction
in the amount of public spending on social and economic services. Additionally,
the SDGs have not been properly incorporated into the budget and development
plans of the Union and State Governments.

? Inadequacy in Policy Implementations: It was found that the unit costs of
services like the housing programme, old pension schemes, Supplementary
Nutrition Program, Mid-Day Meal Schemes, Pre-Matric and Post-Matric
Scholarships for Minorities, honoraria for front-line service providers like
school teachers, health professionals, Workers and Helpers of Anganwadi
Centers, and cooks, were not adequate. This results in many flagship
programmes and governmental organisations providing subpar services.
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However, Niti Aayog is continuously working with all capability to achieve the
sustainable development goals. but still on the basis of some research there is a
need for more helping hands to speed up the progress. Here are some suggestions
for effectively working to achieve sustainable development goals. It is not necessary
to be followed but still they can be Followed up summed up as follows.

1. Sustainable development is the overall development of a nation. it includes
human industrial social environment development. As a guardian of the state,
always look forward for the all- round Human Development. For this purpose,
the government has various schemes and policies. Government also launched
many initiatives for the betterment of human life. for example, swachh Bharat
Abhiyan, Beti Bachao beti padhao etc. So, to achieve some of the goals desired
for sustainable development goals. These policies, schemes or initiative must
be followed up by every citizen of India seriously.

2. As it is well known that NITI Ayog is working very well to achieve such
goals. But it is very difficult for a single unit or body to entertain with every
aspect. Therefore, unlike NITI Ayog, it is much needed here there should be
some other authorities at local level. As the NITI Ayog is working state,
should also consider the same to make some strategy to achieve such goals.
This initiative to organise some authorities at state level and also to downwards
level within the state will definitely help to sort-out the work.

3. It is also needed that there must be some awareness programme to disseminate
all these sustainable development goals and their importance. Despite
publicising the political party symbol, & wasting the time and money over
other unnecessary things. The importance of sustainability must be shared
with the citizens.

4. Also, when authorities are being established at state or lower level there
must be prepare fund allocation for smooth functioning of the body established.
Fund allocation with proper way will help the authority to achieve the desired
target with case.

5. Achieve Public Participation; Sustainability is not only limited to the authority
or government of a nation. But this is the important span of time which is
being calculated for the better future of the human being. So, it is very much
needed or mandatory for the purpose. Unlike a research they must help and
support the authority, or related authorized person by making right data
transaction.

6. accurate Data Collection is one of the needs by the authority and it is needed
and expected that the data which is being published must be accurate here.
The accurate means that it must not only the paper work. The data must
tally with the ground reality.
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CONCLUSION

Environment has been in existence with the evolution of Homo-Sapiens. So, the
environment problems generated from the ancient era or vedic era environment
has been contaminated and also was protected. However, the way of securing or
preserving the environment was unique or ethical. But during that time sustainability
was not too much eyed. Now, in modern days we are facing environment. Various
incidents and various nation have awaited the entire human being to be aware
about the environment conservation.
Several wars in modern era like World war I and World war II had made much
disaster not only to the human but also to the environment. In 1972 Stockholm
declaration made several changes to the legislation of several nations later in 1987
the concept of Sustainable Development came into light by the Brundtland Report
and in it consequences Millennium Development goals were set in 2000 to be achieved
by 2015.
Then in 2015 another second time Sustainable Development Goals were set to be
achieved by 2030. Now, here are living and starving towards these goals.
There are 17 goals to be achieved at certain perimeter, by 2030. In this study, the
progress of sustainable development goals in India has been discussed & it is also
tried to find out the obstacles while achieving target. However, it is not a easy task
to complete the target but still there is enough opportunities and unique ways to
achieve the aim. There are several recommendations made under the study, that
might help if considered. There may be still some unambiguity to understand or
accept these recommendations but it is hope, it mat work as a hint for some betterment.
NITI Ayog is enough sound body to overcome every obstacle & will achieve the
target by 2030 hopefully.
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Refugee Movement: Climate Change And Disaster Displacement
Victims
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ABSTRACT

The weather is changed due to the change in climate which takes time to change and remains
forever. The reason is internal and external structures which include natural and manmade.
Due to natural disasters, people are forced to leave their places due to the worse scenario and
these people are the “Climate Refugees”. The focus is on the evolution, mitigating strategies
and implementing of safety assessments for proper living. There is a need for a permanent
solution to assist the resettlement issues and to give compensation by the provision of houses,
occupation, food security and proper governance for proper mechanism.
Keywords: Climate Change, Refugee, Victims, Environment, Prevention.

INTRODUCTION

The concept of Climate change is a real crisis or the beginning of our time, and the
most severe is the disaster displacement which is taking place. The population is
relocated every year due to climate-related calamities such as coastal flooding and
agricultural disruption.1 The Intergovernmental Panel on Climate Change (IPCC) at
the time of 1990 noted just because of the reason for the change in climate the
greatest impact might be on refugees. The people who are known as “Refugees”
under The United Nations Refugee Agency (UNHCR) are defined as the leaving of
conflict, savagery, or persecution by the people who are present there at that time
they have travelled borders internationally in pursuit of protection in another country.
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According to the UNHCR report, more than 25 million registered refugees have
been displaced from their homes and lands because of severe environmental pressures
such as land degradation, pollution, droughts, and natural catastrophes. According
to collaborative research by the non-profit Action Aid International and Climate
Action Network South Asia (CANSA), South Asia would have 18 million climate
refugees by the year 2020. Climate campaigners have requested that individuals
displaced by the reason of climate change be referred to as refugees, but governments
throughout the world are afraid that by doing so, they would be held responsible
for this new humanitarian disaster.
The concept of Refugee flows was being intertwined progressively due to the reason
of the change in climate, its degradation and the natural disasters which were declared
in the year 2018 by the United Nations. There are many challenges being faced by
environmental disasters and are also challenging various means which deal with
disaster displacements such as the long-standing conceptual, organizations and other
legal things. There are international regimes which protect the refugees and the
people who are displaced due to the disasters but there is also a drawback that it
does not include the people who are environmentally displaced due to any of the
factors. There is a need and want for proper mechanisms from the side of
environmental disasters to protect the refugees who are being displaced and are
suffering a lot.
Human rights need to be protected for those who are uprooted by the disaster but
it has received very little attention and there is a requirement for little attention in
protecting these displaced people’s rights.2 The main strategy which is to be focused
is on developing risk reduction and prevent strategies, accelerating relief deliveries,
improving rescue actions, implementing initiatives to rebuild good recovery processes
and more is being enhanced. There is a need of finding and providing the rights
which are made for human beings in the case of displacement from which they are
suffering. These are the following recent disasters have noticed:

• There is discrimination while providing aid on racial, religious and gender
grounds

• Gender-based and sexual violence, especially in shelters and camps
• Unequal access was given to food and supplies
• The area which is being displaced has got less safety.
• Elderly, poor, people who are displaced are neglected and exploited
• In addressing employment, property, and compensation there is inequity

There is a want to guard the rights of humans and dimensions of disaster-prompted
displacement in opposition to the heritage of converting legal, conceptual, and realistic
structures so that there can be coping with the people who are displaced because of
the disasters, which includes and which relates to climate change.3 The challenges

2 IASC Operational Guidelines on Human Rights and Natural Disasters” June 2006.
3 Environmental Displacement and Disaster-Induced Displacement were used Interchangeably.
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to protect the people who have become victims due to the reason of disaster and
due to the reason of inadequacies in current protection mechanisms will be recognized,
and creative strategies to move forward will be found. We will also discuss ways to
assist climate change refugees now and in the future.

UNDERSTANDING THE HISTORICAL AND PRESENT REFUGEE LAW

A “Refugee” is known as one who flees his or her own country owing to fear of
persecution or expulsion and seeks asylum in another country.4 If we see the old
era of refugees, it shows the performances of the Church in which the people were
granted safety who have faced a lot and also suffered and were abused in the
nations in which they were living. In the year 1921, the League of Nations High
Commission for Refugees called these people as refugees in the post-medieval and
contemporary times.5 The United Nations High Commissioner for Refugees (UNHCR)
was later formed by the General Assembly in collaboration with many governments
so that there can be draught in the Convention Relating to the Status of Refugees
(CRSR) and Protocol Relating to the Status of Refugees (PRSR).
The word “refugee” is defined by these two conventions as a person fleeing from
persecution in their own country because of the differentiation between race,
nationality, geography, or other factors. There is a need to protect the human rights
of these refugees and also to provide protection which was required by the Universal
Declaration of Human Rights (UDHR) was the main objective of the convention.
Every state must admit as refugees those who meet basic human rights and a criterion
established by the convention.
A convention succeeded in attaining its goal in history, but the international scenario
was unable to keep up with the requisite dynamism. The meaning of persecution
was given some restriction to the treatment while drafting the convention which
was cruel due to the reason of race, religion and was violent during the world war
such kind of treatment was common and people fled from the countries this was
the only reason as they were suffering a lot6. Climate change, famines, droughts
and other natural disasters were examples of such grounds. There was a lack of
acceptance on the part of the refugees who were dispersed and there was the desire
to get the changes and it also the conventions resulted in the state’s development.7

COMPARING CHANGE IN CLIMATE AND DISPLACEMENT

There are many challenges being faced by the people due to the reason of disaster
and the change in climate and every person has a right to live freely and thus they
leave their places just to have complexes and live freely and with a comfort level.

4 Black’s Law Dictionary 1306
5 Refugees in France and The United States (1991)
6 https://Www.Odi.Org/Sites/Odi.Org.Uk/Files/Odi-Assets.
7 “International Law on Refugees Contemporary Challenges” — Seminar at The Madras Bar

Association, (1996)
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There are many reasons and even forced migration is “multifactorial”. There have
been much research being done by researchers and international organizations on
the recent time and projected change in climate and the conclusion they have given
is that it is likely to contribute to “massive displacement” over time and the reason
for the same is the change in the climate.8

Due to the reason of the change in climate, the increasing rate and severity of
certain hazards are increasing day by day also there are differences in their periodicity
and location. When the hazards combine with human vulnerability then it results
in disasters such as floods, earthquakes and many other disasters. Climate change
affects its frequency, severity, duration and location, it can be called a climate-
related disaster and there are some which fall under this category like Storms,
floods and droughts. Due to natural disasters, there are chances to result in forced
displacement. There is an increase in the number of disasters over the past two
decades which is just double from about 200 to more than 400 per year.9

Due to this reason for a change in climate, there are chances of increasing of voluntary
and forced migration and in estimating the context it is really difficult to track the
same. In 2009, in its first attempt, OCHA used to have a meeting and worked with
the NRC’s Internal Displacement Monitoring Centre to know and calculate the reason
for displacement due to the reason of such sudden disaster. There was the displacement
of around 36 million people by such disasters in 2008, including more than 20
million due to the reason of sudden climate-related changes and disasters and much
more difficult because it has more complexities as there are still continuing between
voluntary and forced migration.
While doing the research the question arises, as to how the displaced people can be
taken care of and how to protect the entire population. Due to the reason of natural
displacement, the protective needs of people remain unexplored and understudied.
However, behind the 1998 United Nations Guiding Principles on Internal Displacement,
there is one key idea and it is that, though there is a displacement but still affected
people have some specific needs.

CAUSES OF CLIMATE CHANGE AND DIFFICULTIES FACED BY CLIMATE
REFUGEES

Due to the change in climate, there are many changes in natural as well as man-
made disasters. If we talk about natural disaster then it includes volcanic eruptions,
changes in the earth’s orbit, radiations of solar, and tectonics of plate, on the other
hand, man-made disasters include human activities, greenhouse gases, and carbon
emissions. Climate change has been caused by human actions such as deforestation,
water pollution, air pollution, etc. The plants and the trees which provide food and
shelter also help to control the temperature by absorbing carbon dioxide from the

8 ‘Copenhagen, climate change “refugees” and the need for a global agreement’, in Public
Policy, Vol. 4, No. 2, 2009, p. 159.

9 http://www.emdat.naturaldisasterstrends
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atmosphere, but this is no longer viable owing to tree chopping. The reason change
in climate is caused due to the reason of fossil fuel combustion, burning of industrial
wastes, and pollution caused by vehicles. Global Warming is also one of the raising
issues which causes a change in climate and the reason that it is increasing is the
human activities that are harmful and dangerous to the environment. Climate change
exacerbates increased livestock, and the mining industry contributes significantly to
greenhouse gas emissions.
Change in Climate is generating various impacts and difficulties for the people and
they are also facing many challenges as it is leading to the displacement of vulnerable
people from their homes and their living conditions. The Change in Climate is
leading to its adverse effects as many people have been pulled up due to the extreme
rising level of sea, poor weather, threats to food security and their bad living conditions
of living. Another significant influence is that there is a rise in the frequency and
intensity of some dangers, as well as changes in their timing and location.
If we talk about the near future then by the time of the coming near future, the
planet is expected to be between 1.8 and 4 degrees Celsius hotter than it is now10.
Furthermore, at the end of the 21st century, the fraction of areas experiencing extreme
drought is expected to rise from 1% to 30%. Rainfall patterns are also likely to
change as the hydrological cycle accelerates. Rainfall patterns are also expected to
shift as the hydrological cycle gets more vigorous. Displacement is getting extended
to the internal and regional areas. The IPCC emphasises and talks about the threats
connected with the mega deltas like Arctic, Africa, Asian and African, and gives
the estimate that there will still be the risk in the high-income places and to the
people who are poor, elder and even to the children.
According to the study, women get more hurt than men due to the change in
climate, because they are left behind to care for domestic tasks, children, agricultural
operations, the elderly, and manage livestock. In this climate change dilemma, poverty
and environmental injustice are also important variables. This study on climate
change and displacement raises important considerations to develop and to have
more safeguard displaced people as a whole.

SURFACING OF ENVIRONMENTAL REFUGEES

There are several refugee conventions, but none protect those who have fled their
country of starting place because of environmental disasters. Many jurists argue
that the definition of persecution should be enlarged since it needed to be amended
and was out of date because displacement is more permanent or complicated than
the convention contemplates.11 It is found that people are found with no choice and
have the only option to flee when they find themselves without water due to drought,

10 New Strategic Outlooks and Practical Ways Forward: Migration and Development, May
2005

11 RV Anuradha, On A Displaced Person, (1994)
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or no food due to floods. As a result, it was suggested that starvation and drought,
which are natural calamities, be included in the definition of a refugee.
Prof. Lester Brown invented the term “environmental refugees” to characterize people
compelled to evacuate their homes due to environmental changes that threaten their
livelihood and well-being.12 According to Internal Displacement Monitoring Centre
(IDMC), the presence of these refugees became widespread and around 2.5 million
average people had been displaced in the world due to the same.
The impact due to Change in Climate was more on the migrated humans and was
described as a “crisis in the making” which was agreed by the UNHCR and the
European Commission (EC) that it requires an investigation for the betterment. As
a result, such concept was recognised by the Convention regulating the Specific
Aspects of Refugee Problems in Africa.13 There is likewise ambiguity concerning
the diploma of weather extrade and figuring out the effect of weather extrade on
environmental refugees; if this isn’t always done, then anybody leaving their country
will use catastrophe of environment and gives alibi as the chance for the same.
However, a person qualifies as an environmental refugee if they are:

(i) retired voluntarily
(ii) crossed through an international border

(iii) been affected by climate change
(iv) Because of the quick trigger,

Also. It was specified that such migration must have an environmental purpose as
the primary driver, or else any form of politicisation and corruption would be
considered unrelated to the environment.

SOLUTIONS TO CONTROL CLIMATE CHANGE

The change in climate is the scenario which is causing everything to change, and it
is the most serious threat to life on our planet right now. Fortunately, there are
number so solutions which can control Climate Change at it is followed as:

• Fossil fuels should be banned and there should be proper use of renewable
energy

• Using of fossil fuels to be maintained: If the fossil fuels like coal, oil, and gas
are more extracted and burned then it will result into severe change in climate.
All countries should take a necessary step as it is a need to transport the
economies far from fossil fuels as early as possible.

• Invest in renewable energy: The most effective approach to moving away
from fossil fuels is to switch to a clean and safe environment for better
living.

12 Twenty-Two Dimensions of the Population Problem, 1976
13 James Hollifield, Environmental Refugees, (Dec. 21, 2015)
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• Reducing the use of energy
• Stopping deforestation
• Public transport should be promoted.
• There should be long-term infrastructure
• The use of natural resources should be encouraged more.
• More use of sustainable transport: The vehicles like gasoline, diesel automobiles,

planes and ships with these fossil fuels are used more. We can reduce climate
change by reducing the use of cars and we can start using electric vehicles
and also there should be less plane travel which will help in controlling air
pollution.

• Vegan diet to be promoted more: Individuals should reduce their meat and
dairy intake or go completely vegan to combat climate change. Individuals
can help in Businesses by improving techniques of farming and more plant-
based goods should be provided.

• Reduction in the use of plastic: Carbon is released because of the extraction,
processing, and transformation of oil into plastic and the reason is that Plastic
is made from oil.

It is high time to control everything and there should be some necessary steps
should be taken by the people as they have a better option to choose for their better
life as from where they receive their energy, how travelling should be done, and
what should be eaten. To combat Climate change necessary and collective action
should be taken to have a better living. It means that the government and companies
may accomplish it by enacting regulations and changing corporate practices.

STEPS TAKEN BY UNHCR IN ADDRESSING AND SAFEGUARDING CLIMATE
CHANGE AND DISASTER-RELATED DISPLACEMENT

In the year January 2020 Andrew Harper was appointed by The Refugees High
Commissioner as the Special Advisor on Climate Action. In the emergency of change
in climate, he drives UNHCR’s engagement, serves as a global advocate, and to
combat climate change he helps in designing and providing oversight expertise
agenda to UNHCR.
Generally, there are three main areas of Climate Action:

1. Operations: There can be an increase in emergencies and the reason for the
change is the change in climate and other disasters so they is need to workon
the development as to have more predictability to cope with such situations
in the near future and is being done by the creation of forming strong
relationships. There is devotion in reducing environmental degradation in
displacement settings and to increase displaced people’s and most communities’
climate change readiness. With “green” our whole supply chain, they are
also working on it which includes supply planning, sourcing, content,



422 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

manufacture, delivery, and lifecycle management of key relief items and other
UNHCR commodities.14

2. Law, Policy, Rules, Regulations: There should be legal advice, assistance,
and direction to the international community so that there can be strengthening
refugee and other displaced person’s protection in the region of catastrophes
and climate change, as well as accelerate international human rights discussions.

3. UNHCR’s environmental footprint: There is a need to increase UNHCR’s
environmental sustainability and it can be done by cutting greenhouse gas
emissions and to eliminate negative environmental consequences.

The following are examples of possible actions:
• Finding ways to transition to alternative energy sources, with a preference

for renewables, and offsetting unavoidable emissions to achieve climate
neutrality.

• Using the Green Fund to fund long-term sustainability investments.
• Activating “greening” champions to raise awareness, encourage best practices,

and encourage behavioural change.
• Establishing a UNHCR environmental policy to ensure long-term and climate-

smart plans and guidelines in areas such as travel, procurement, supply,
and logistics, building management, waste and water management, event
management, and communications.

ACTIONS TAKEN BY PARLIAMENTARY ASSEMBLY AT VARIOUS LEVELS:
LOCAL, NATIONAL AND INTERNATIONAL

1. INCREASE IN THE RESILIENCE THRESHOLD OF LOCAL COMMUNITIES:

1. The resilience threshold of local communities should be raised in line with
Goal 11 of the United Nations Sustainable Development Goals (SDGs).
Specifically, by 2030, there is an increase in the deaths from disasters - including
water-related disasters - must be significantly reduced and the economic
losses of global gross domestic product directly attributable to this disaster,
with a focus on protecting the poor and vulnerable;

2. If we can see that by the year 2020, Many cities and human settlements in
line with the Sendai Framework for Disaster Risk Reduction 2015-2030, there
is an adoption and implementation of integrated policies and plans for
inclusiveness, climate change mitigation and adaptation which will dramatically
increase to improve resilience management at all levels.

3. To improve disaster risk and to reduce it measures should be taken at the
local level and target populations which are vulnerable which include children

14 Disaster Displacement: How to Reduce Risk, Address Impacts and Strengthen Resilience
(UNDRR (2019).
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and other persons with some disabilities which is in need to be actively
indulge in implementing disaster risk reduction, planning, planning and disaster
management. is needed. Disaster management personnel (such as disaster
management professionals) require proper training and education.

2. TO IMPROVE COORDINATION, MEDIATION, AND FUNDING:

1. There should be a strengthening of overall development to have the protection
of human mobility in international human rights following environmental or
disasters related to changes in the climate. In particular, there should be an
encouragement through European development cooperation programmes of
the mechanisms implementation such as the 2009 African Union Convention
on the Protection and Support of Persons with Disabilities in Africa Europe;

2. The internally displaced persons (IDPs) should be given protection at the
first level due to the reason of environmental displacement and also the
members of each state needs and require legal protection in the legislation.
In domestic law, there should be an admission of the people who are displaced
due to reason of natural calamities on the Member State’s territory and in
domestic law, it should be provided, in particular by giving temporary residency
status;

3. There should be an implementation in the reduction of Disaster risk for better
living, and it can be done by enhancing resilience and there should be
adaptation capacity to the challenges faced in climate-related and natural
disasters.

4. There is a need of developing a warning system and to reduce its impact on
Education, raising awareness and institutional capacity which is progressive
for adaptation and mitigation of change in climate and it is done with the
main focus and keeping in mind the status of women whether it be major or
minor, local populations and marginalised groups;

5. Extensive interdisciplinary research and collaboration among the centres to
deal with the environment, migration, change in climate and demographics
are needed to produce reliable predictive data on environmental migration.
cause.

3. CAPACITY BUILDING TO RESPOND TO AND RESPOND TO NATURAL
DISASTERS AT THE NATIONAL LEVEL:

1. There should be strategies to protect the people who are affected due to the
change in climate and also which has given a great loss to them and has led.
There should be implementation to have the smooth working of the Specific
action plans of the Sendai Framework for Disaster Risk Reduction 2015-2030
and there should be prioritization for implementation and the recommendations
of the 2030 Agenda for Sustainable Development which is made by the Global
Platform for Reduction Disaster Risk Reduction (DRR) launched on 13-17th
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May 2019, it is done so to have the focus to protect vulnerable groups and
people with disabilities,

2. There should be development and changes in the policies and plan of
sustainable development in order to reduce disaster risk, if we take any
example then Hyogo Framework for Action 2005-2015 is the one which tells
about this;

3. Strengthening institutions, there should be such things through which there
can be a reduction in risk of disaster and need to increase systems of warning,
building cultural security, violence in key areas mitigation and enhanced
preparedness to respond effectively.

4. Displacement thresholds and triggers need to be further studied while
recognizing the reasons for the displacement due to which there is an interaction
between climate change and conflict;

NEED OF PROTECTING AND ASSISTING CLIMATE REFUGEES: IN THE
PRESENT TIME AND IN THE FUTURE:

1. Strengthening Resilience through Indigenous Leadership: Indigenous
communities use extensive knowledge to prepare and mitigate the impact of
disasters. Climate solutions require investing in indigenous-led and inspired
groups.

2. Support Refugee-led Organizations: If we talk about the refugee population
then near to 86 % lives in Global South, with cities accounting for more than
60 per cent. Urban refugees struggle to live due to the international system’s
reliance on refugee camps to help those in need. They face precarious living
conditions and are discriminated against exploitation and have less or no
means to essential services. When refugees migrate to new countries and
communities, they carry a plethora of talents and experience with them. In
their countries of sanctuary, refugee populations, for example, frequently
form their own self-organized groups. These organisations are the most familiar
with their communities and are frequently the first to respond to their needs
and goals. Urban Refugees works directly with refugee leaders to build the
capacity of refugee-led organisations in 40 countries as a way to higher serve
their groups and attain long-time period sustainability. They created the urban
refugee incubation program in conjunction with refugee communities to provide
refugee-led organisations with tools, training, and resources to help them
grow their organisational capacity and ability to provide better services to
their communities. The refugee leaders are also guided in decision-making
through training and technical guidance, and encourage all actors involved
in the refugee response to support, fund and partner with refugee-led groups.

3. Assisting Refugees and Preparing Cities: Migration brings with it new
opportunities. Migrations bring talents, ideas, habits, and knowledge to their
new homes, strengthening the collective culture. Economic growth and
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innovation are stimulated, economic imbalances are addressed, and taxpayers
and social contributions are increased. According to the World Bank, up to
1.7 million people may be forced to flee the country’s hottest and driest
regions, with many of them settling in Mexico City. It is vital to welcome
migrants and put in place safeguards for them.

As a result, the concept of environmental refugees has become a legal problem
which was once foreign to the globe. There is a demand as the meaning of the
word “Refugee” needs to be expanded as these refugees are not recognised under
the Refugee Convention
According to United Nations Secretary-General, the environmental refugee’s current
situation can be summed up in the following words: “Calling Refugees as terrorists
is wrong as due to the reason of terrorism, they are the primary sufferers. It was
hoped by various states that they will forget about the difficulty of environmental
refugees who are forced to settle down somewhere rather than their homeland due
to irreparable many reasons.
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Decriminalization of Minor Offences with Special Focus on Ease
of Doing Business

Shreya Goyal*

ABSTRACT

The success of modern business is apparent and to make this success consistent several amendments
made in Companies act 2013. These amendments suggest changes to promote ease of doing
business and ease of living for law-abiding corporates. Ease of doing business have been developed
in recent times when Nirmala Sitharaman (finance minister) in 2021-2022 budget speech
focused on EODB for reviving global economy. In consonance of ease of doing business MCA
through its notification dated 21 December 2020 notified Companies law amendment act 2020,
the notified amendment was mainly relating to decriminalization of certain compoundable
offences and rationalization of penalties. The theme of this research paper is to explain how the
criminal penalties for minor offences are not beneficial for company’s growth and affect the
investors and how decriminalization of offences unclogged the court burden.
Keywords: Ease of Doing Business (EODB), Minor Offences, Decriminalization.

HYPOTHESIS

The following are the hypothesis that would be examined in this research paper are:
1. Role of Decriminalisation of minor offences in growing economy, invites

investors to invest in business of India, provide easy access to businesses for
operating in India.

2. Legislature shifts on “De Minimis Principal” from Criminalisation of minor
offences.

* Research Scholar, Assistant Professor in Law, Chandra Prabhu Jain College of Higher Studies
& School of Law (Affiliated to GGSIP University), Email: shreyagoyal0230@gmail.com,
Mobile: 9315390514
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3. Criminalization of minor offence has a deterrent effect on business sentiments
and affects the investors from investing in India

4. SPICE e-form Simplify the process for incorporating the company

RESEARCH METHODOLOGY

For the purposes of the research, doctrinal method of research has been adopted.
The doctrinal research methodology has been used to study the impact of Ease of
Doing Business, how Decriminalisation of minor offences through Companies
amendment 2020 Unclog the court burden, how criminal penalties in minor offences
affects the growth of business and investors. This has been done with the help of
reports of the various committees, journals, research papers and articles written by
various scholars. Various other interviews and books have been scanned to gain
insight of the issues

RESEARCH OBJECTIVES

This research has been conducted to achieve the following objectives:
1. To study the effect of 2020 amendment in company law.
2. To study about the development of Ease of Doing Business.
3. To study in detail the features of SPICE and other related amendments for

ease the business
4. To critically examine and analyse the idea of “De Minimis Principle”
5. To bring out the positive impact of EODB.
6. To find out whether 2020 company law amendment reduce the burden of court.

INTRODUCTION

There are number of changes made in Companies (Amendment) Act 2020, but this
research paper attempt to explain the impact of “Decriminalization of minor offences”
in business. The effect of criminal penalties on business is very huge, it not only
affects the business sentiments but also provide huge impact on investments both
from foreign and domestic investors. Criminal Penalties like imprisonment and fines
for minor offences gave a deterrent effect. To curb this effect on business and increase
the growth of economy, Finance Minister Nirmala Sitharaman focused on EODB
and in consonance of same, amendments were made to make easier for businesses
to start operating in the country.

A Comparative study of Decriminalization of Minor offences1

Minor offence has not been defined anywhere in law, but general meaning of minor
offences is something that is less important, serious, or significant than other things
in a group or situation. But as per this research paper the minor offences are categorized

1 https://www.mondaq.com/india/crime/967648/decriminalisation-of-39minor-offences39-
factors-to-be-considered-and-its-probable-implication.
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where the punishment ranges from 1 year to 10 year and fine is in crores.
There is a “de minimis”2 principle which means minimum criminalisation. This
principle considered that there are other sanctions apart from criminalization. Those
other sanctions include civil courts, damages, account for profits. Having criminal
remedies in place is seen as “last resort”, when all the other means – civil litigation
administrative reform, etc have failed.

Criminalization of minor offences as a deterrent policy

Criminal penalties like imprisonment and fines for minor offences act a as a deterrent
punishment, the effect of criminal penalties on business is very huge it affects not
only business sentiments but also affect the investments both from domestic and
foreign investors. Imprisonment for those actions or omissions which are not
fraudulently is a big hurdle in attracting investments. To restore trust in business it
is important that a balance be found between more serious offences and less serious
offences, where former should be imprisoned, and latter should be compounded.
Under 2020 amendment3 Government of India, Decriminalized minor offences in 19
acts like Insurance act 1938, SARFAESI ACT 2002, Reserve bank of India Act 1934,
National Bank for Agriculture and Rural Development, National Housing Bank, etc.
For Example

? Decriminalized Section 58B(1)4, which states that whoever gave any false
statement in any material knowing it to be false or wilfully omits to make a
material statement in respect of any application, declaration, return, statement
etc shall be punishable with imprisonment for a term which may be extend
to 3 years and shall also be liable to fine.

? Decriminalized of Section 295 which states that if any person contravenes or
attempts to contravene any provision of the act, he shall be punishable with
imprisonment for a term which may extend to 1 year or fine.

? Decriminalized Section 126 which provides that auditor audit the balance sheet,
profit and loss account, revenue account of every insurer and while doing
auditing he shall have all the powers provided to the auditors of company
u/s 145 of companies Act, 2013, before 2020 auditor liable for every
contravention made in respect of auditing, a penalty not exceeding 25 crores
and with imprisonment upto10 years were imposed.

2 https://www.lexisnexis.co.uk/legal/glossary/de-minimis
3 “Union Finance Ministry proposes to decriminalise host of minor offences under 19

legislations”, The Hindu, 10 June, 2020, available at https://www.thehindu.com/business/
union-finance-ministry-proposes-to-decriminalise-host-of-minor-offences-under-19-legislations/
article31795592.ece

4 Reserve Bank of India Act, 1934
5 Securities and Reconstruction of Financial Assets and Enforcement of Security Interest Act,

2002.
6 The Insurance act 1938
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Perspective of Government of India for decriminalisation of minor offences

Minor offences which are the outcome of “Malafide intent” is a big hurdle in attracting
investments. The ensuring uncertainty in legal processes and the time taken for
resolution in the court hurts ease of doing business. The need of amendment become
more pertinent in the post COVID19 response strategy to help revive the economic
growth and improve the justice system. Actions taken for decriminalisation of minor
offences are expected to go a long way in improving ease of doing business and
helping unclog the court system and prisons. It would also be a significant step in
the Government of India’s objective of achieving ‘Sabka Saath Sabka Vikas and
Sabka Vishwas’.
Decriminalisation of minor offences leads to:

• Economic growth
• Improve ease of doing business
• Decrease the burden of court
• Increase the confidence of investors
• Unclog the court process
• Encourage investors to start business in India

EASE OF DOING BUSINESS

? Ease of doing business means every government from different nations provide
such rules and regulations which are easy to comply and encourage businesses
to start their place of management in their country

? Economy of any country grown only when they provide good markets to
Entrepreneur which is only possible by providing better, simpler, regulation
for businesses and stronger protection of property rights.

? Ease of doing business (EODB) Index is ranking system established by world
bank group, the ranking calculated on the 11 indicators from the areas of
business regulation such as: Starting a Business, Dealing with Construction
Permits, Getting Electricity, Registering Property, Getting Credit, Protecting
Minority Investors, Paying Taxes, Trading across Borders, Enforcing Contracts,
and Resolving Insolvency.

? According to EODB report 2020, India was placed at 63rd position out of 190
countries. The essential features of India’s good performance of this year are:

India’s ranking improved basically on 4 parameters:7

1. Starting a Business- India take many steps to simplify the process of
incorporating the company in India by introducing SPICE+ form which

7 Vipul Jain, “Ease of Doing Business”, Taxguru complete law solution, available at, https:/
/taxguru.in/corporate-law/ease-business-index.html (last visited on 20 April, 2021)
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integrating multiple application form into a one general incorporating form
i.e., E-FORM INC 32.

2. Dealing with construction permits - earlier if any company wants to build a
warehouse it will cost a 5.7% of warehouse value and now it reduced from
4% of the warehouse value.

3. Trading across Borders - Government take many steps to improve the trading
across borders by introducing single electronic platform for submission of
the documents and upgrades to port infrastructure, import and export becomes
easier.

4. Resolving insolvency - Recovery rate under resolving insolvency has improved
significantly from 26.5% to 71.6%. Also, the time taken for resolving insolvency
has also come down significantly from 4.3 years to 1.6 years.

Initiatives taken by the Ministry towards Ease of Doing Business (Prior to Year
2020)

? Ministry of corporate affairs through companies (Amendment) Act, 2015
exempted the requirement of minimum paid up share capital of 100,000 and
500,000 Rs. from private and public company, respectively.

? MCA under Section 396 of Companies Act, 2013 introduced the new concept
of Central Registration Centre (CRC). It is an initiative of government Process
Re- Engineering (GPR) for providing speedy incorporation related services
in line with global best practises.

? CRC was established with one clear objective i.e., application for the name
reservation and incorporation of the company. MCA through Companies
(Amendment) Act, 2017 change the time of reservation of name in case of
proposed company from 15 days to 20 days. As per Section 4 Read with
Companies incorporation rules, 2014, provides that a person may make an
application through RUN (Reserve Unique Name). The application shall be
made in INC-1 for changing the names of proposed and existing company.
Registrar based on the information reserve name for the period of 20 days
(in case of proposed company) from date of application and 60 days (in case
of existing company) from date of approval.

The Ministry of Corporate Affairs launched the Simplified Performa for Incorporating
Company Electronically (SPICE). New rule 38 has been inserted by Company
(Incorporation) Fourth Amendment Rules, 2016 on 2/10/16. After this amendment
on January 2017 onwards, companies are formed according to the procedure of
SPICE
SPICE introduced new E-Form INC-32 for incorporating a company in simplify
manner. After SPICE, no need to file separate form for incorporating a company,
application for DIN number, application for availability of name etc.
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Some features of SPICE are:
? MOA (Memorandum of association) and AOA (Article of association) can be

filed electronically in E-FORM INC-33 and E-FORM INC-34, respectively.
? Maximum details of 7 Subscribers can be filled in single E-FORM INC-32. If

more than 7 subscribers, then follow the normal procedure by filling FORM
NO. INC-7

? Maximum details of directors are 20 can be filled in SPICE. And if more
than 20 directors then E FORM DIR-12 has been filled by the company.

? Under SPICE, maximum 3 Directors are allowed of filling application for
allotment of DIN (Director Identification Number) while incorporating a
company.

? Further, the Ministry also integrated the MCA21 system with the CBDT (Centre
Board of Direct Taxes) for issue of PAN (Permanent account number) And
TAN (Tax Deduction Account Number) to a company incorporated using
SPICE. Stakeholders submit application for PAN and TAN at the time of
submitting application for incorporation through SPICE. The PAN/TAN allotted
by the Income Tax department are being affixed on the Certificate of
Incorporation of the company.

? Availability of Name also applied in INC 32 and no need to file a separate
form of INC-1.

? INC-32 has a feature of Professional Certification and no need to attach the
INC-8 certificate for statutory declaration.

? Total 3 chances available to submit the form whereas in old method of
incorporating only 1 chance were there.

? If company not incorporated then fees for applying the incorporation will be
refunded to the respective company, where no such refund was available in
old method of incorporating

? MCA launched a new and simplified Web based Service RUN (Reserve Unique
Name) for reserving a name in place of INC - 1. This has also removed the
requirement to use a Digital Signature Certificate (DSC) during name
reservation. It was another addition to Ease of Doing Business

All these features of SPICE have resulted in reduction in the number of processes
and time for starting a business in the country.

? MCA in 2019 has amended the Rule 38(2) of the Companies (Incorporation)
Rules, 2014. After this amendment, zero fees are to be charged by MCA for
all the incorporations with authorised capital Up to INR 15,00,000.

? Further, MCA in 2019 has amended the Companies (Incorporation) Rules,2014
and Inserted Rule 38A to facilitate integration of MCA21 system with
registration of EPFO (Employees Provident Fund), ESIC (Employees State
Insurance), GST (Goods and Service tax) at the time of incorporating of
companies in SPICE form.
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? MCA through Companies (Incorporation) Fifth Amendments Rules, 2019,
Simplified the Availability of Name Rules. After amendment there are ample
illustrations to avoid ambiguity in name reservation. Due to this change,
name rejection rate has fallen, and the time taken for approval has been
reduced. This has resulted in speed, greater transparency, uniformity in the
process

? MCA has amended the incorporation rules for section 8 companies, as per
the amendment the application for license and incorporation of the said
companies are to be submitted in a single form i.e., SPICE. Earlier such license
was obtained through e-form INC-12 from respective ROCs/RDs which is
now merged with SPICE and is made centralized. This simplified process
has reduced the timeline for incorporation of section 8 Companies.

? MCA in collaboration with Labour Department, Delhi has reformed the
procedure of applying for Company Incorporation via SPICE+ so that Shop
and Establishment Registration Number for Labour Department, Delhi can
also be issued through SPICE+ form only.

CONCLUSION

The decimalisation of minor offences is excellent move of MCA, invites investors to
invest in business in India, provide easy access to businesses for operating in India.
because the effect of criminal penalties on business is very huge, it not only affects
the business sentiments but also provide huge impact on investments both from
foreign and domestic investors. it is the time to shift from criminalisation of offences
to “de minimis” principle. The main purpose of company law amendment act 2020
is EODB which is properly achieved by introducing SPICE initiatives.
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Trial by Media: A Violation of the Right to Fair Trial

Navna Singh* & Pooja Singh**

ABSTRACT

Outreach of Indian media has been unparalleled in the last two decades with the emergence
of technology. As the information has become easily accessible, reliance of a common man
upon media outlets and news channels has grown significantly. However, media is no longer
a symbol of truth with its act of distorting the facts and reporting false and malicious pieces
of news.
In the last few years, Media has felt empowered to conduct trials and interfere with the right
of the accused to be legally represented and receive a fair trial. Owing to this, many suspects
have faced backlash, humiliation, loss of reputation even before they were declared as convicts.
The past wrongs cannot be undone; however, the rights and privileges granted to the press
must not be unconditional or unrestricted. It is high time that Courts regulate the unfettered
power enjoyed by the press to the point it does not affect their right to freedom of speech and
expression.

INTRODUCTION

In the form of legal constraints, India’s media is among the most liberated in the
world. Freedom of expression, as enshrined in Article 19(1) of the Constitution,
continues to be a significant enabler of widespread participation in a democratic
setting.
Pandit Jawaharlal Nehru had put it succinctly-

“I would rather have a completely free press with all the dangers involved in the
wrong use of that freedom than a suppressed or regulated press.”
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The wonderful leader could not have anticipated the risk associated with the act of
administering justice. It is something that is at the heart of natural justice and the
rule of law, and he might not have presumed the media to participate in something
that is beyond its ethical bounds. To turn his vision into reality, the press has been
accorded numerous rights and privileges, ensuring that this cornerstone of democracy
never loses its footing. It should be noted that freedom of expression is not absolute,
unrestricted, or unregulated, and that granting unrestrained freedom of speech and
expression would lead to uncontrolled licence under different scenarios.1

The media has transformed into ‘public court’ with the aim to deliver justice without
awaiting the court’s decision on the matter.2 Not only that but it has gone to the
extent of meddling in the affairs of court by disrupting the proceedings. It has
entirely forsaken the existing distinction between a person who has been indicted
and a convict. Presently, all that we witness is nothing but ‘media trail’. In this,
independent investigation is conducted by the media that allows the common man
to form opinion about the person charged with the offences even before the trial
commences in the court. This separate trial sways the public opinion and influences
the pronouncements of the judges in a negative matter. This hampers the rights
and liberties of the accused and weakens his chances of proving himself innocent.

THROWING SPOTLIGHT ON MEDIA TRIAL

Abuse of this fundamental freedom granted to the media has been rife, notably in
the modern age where technology has taken over essentially every facet of our life.
Reporting of news is no longer confined to the conventional methods of print and
publication. There are news outlets and media companies that broadcast news 24
hours a day, seven days a week. Diametrically opposed to bygone days when there
was a dearth of information and communication channels, today’s society suffers
from an abundance of and rapid dissemination of information. With boundless
information accessible, it can be tough to determine what content to absorb. In a
technological and data driven world, it is critical to give the press the flexibility to
control their operational bases. However, with power comes accountability. The
press should be answerable. Not only that but it should never shy away from accepting
responsibility for the actions whether positive or harmful. Regrettably, quite often,
absolutism has been practised in the mainstream press. Hence, it intends to seize
control and function as per its ideas and impulses. As a result, there is a media
trial. The media’s desire is no longer simply to disseminate information after ensuring
the veracity of the statements or news, but to boost its TRP (Television Rating
Point) in order to compete effectively. The expression “media trial” refers to the
media’s declaration of culpability or innocence of an individual before he or she
has been heard in any court of law, based on little or no evidence, if any evidence

1 Nikitha Suresh and Lucy Sara George, “Trial by Media: An Overview”, International Journal
of Law, Management & Humanities, Vol. 4, Issue 2, ISSN 2581-5369.

2 S. Devesh Tripathi, “Trial by Media- Prejudicing the Sub-Judice”, available at <http://
www.rmlnlu.ac.in/webj/devesh_article.pdf> (last visited on February 6, 2022).
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is available whatsoever. Prior to attempting to launch a charade against a specific
individual, the mainstream press most presumably doesn’t quite consider the
consequences of its doings. Aside from affecting the judges and the public, a media
trial meddles into the private matter if an individual and, truth be told, has a
significant impact on the person’s psyche as well as that of his kith and kin. The
individual’s reputation suffers, quite often even before the court having the competency
to decide the case takes cognizance of the matter. It is saddening that the mainstream
press, for the sake of its benefit, successfully strangulates individuals, making it
difficult for them to integrate into society or start afresh. There have been several
instances in which an individual could no longer bear what the media said and
committed suicide. Once a person ceases to exist, the prospect of a fair trial is lost,
as is the implicit repercussion of the despair and endless torment that follows the
death. When it comes to ethics, grave transgressions have occurred, and many wrongs
have been ignored and allowed to subsist.

MEDIA TRIAL: A GROSS VIOLATION OF RIGHT OF FAIR TRAIL OF THE
ACCUSED

Litigation is not always a quest for finding out the truth or sifting fact from fiction.
Media trials have always been fraught with complications because they involve a
pull between two opposing principles: the free trial and the free press, both of
which the general populace appears to believe in3. Press enjoys the freedom bestowed
upon and this freedom is an essential component of democratic governance. This is
the kind of explanation that has been provided for investigative reporting.
Simultaneously, the right to a fair trial is a fundamental right guaranteed to all
offenders and victims alike, unaffected by any external agency, and is thus
acknowledged as a fundamental principle of justice4.
It does not take into account the plethora of truths and the complexities of incidents,
challenges, or persons. When a trial conducted in a court of law is intrinsically
complicated in an adversarial legal system, a trial by media brings about major
challenges.
Negative campaigns, unsubstantiated allegations, and the likes have a significant
effect on the legal system. They also pollute the country’s social and intellectual
ecosystem. From their perspective, the media trial may be completely fair and justified
since it can do no wrong. Since the public sees the media as a credible news source,
the media has the ability to affect the outcome of a trial and the life of the accused.
Consequently, the media functions as a public court or a Janta court, determining
the culprit prior to the initiation of the court hearings.5

3 Leslie Y. Garfield Tenzer, “Social Media and the Right to a Fair Trial”, available at <https:/
/digitalcommons.pace.edu/lawfaculty/1135/.> (last visited on April 23, 2022).

4 Justice V Ramkumar, “Trial by Media” available at <https://www.livelaw.in/
justicevramkumar> (last visited on August 22, 2022).

5 Professor S.S. Sharma, “Media Trial- A Challenge to Judicial System” Journal of Faculty of
Juridical Science, Vol. 1, 2009.
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By continuously reporting about an individual who is accused in a trial, the press
convinces the common man to form an opinion about that individual as a wrongdoer,
resulting in the offender’s guilt before the proceeding commences. As a result, the
media trial is not as objective because they lack the authority to intervene and push
the public to form a forced opinion against a person. By conducting the pre-trial,
the press interferes with the court’s system and mechanism, which is prohibited by
any legislation or statute and violates the right of the accused to receive a fair trial.6

DISCERNING THE JUDICIAL VIEW TOWARDS TRIALS CONDUCTED BY
MEDIA

There has never been a legal system in which the press has been given the authority
to adjudicate a case. Each coin has two faces, and the same is true for the trial by
media; in some cases, journalists depict a predetermined image of an offender, so
shredding his/her reputation, which can subsequently impact the trial and the
judgement, thereby media trial. In India, such trials have gained ground. Numerous
instances have occurred in which the press decided the case on its own accord and
announced verdict against an offender in violation of fair trials sanctioned by law.
Today, media has the means to influence a common man’s thought process.
People’s perceptions are influenced by media, which can have both favourable and
harmful consequences. The press does nothing more than corrupt people’s minds.
Once an actor died a few years ago, there was a lot of outrage about the inquiry
and apparent mishandling of the latter’s strange death. The media told the complete
narrative of the actor’s death in such a fashion that the general public was conditioned
to believe in the suspect’s culpability. The mainstream press had taken a giant step
by publishing and broadcasting information upon mere conjecture regarding the
course of the investigation by relevant authorities, in order to strongly comment on
the topic on a continuous basis and opine on the findings without confirming the
truth.
This form of coverage has placed unnecessary strain on a fair inquiry into the
matter and trial of the accused. The press launched a parallel investigation and trial
in this form, and prophesied its decision without waiting for the completing of trial
and pronouncement of judgement by the Court. In relation to the matter, the court
questioned whether the existing framework for its process of regulating itself without
interference of external agencies of the digital media was suitable to maintain an
equilibrium between right of free speech and expression enshrined in Article 19(1)(a)
of the Indian Constitution and an offender’s right to receive fair trial.

CHALLENGES OF REGULATION

Regulation of the media poses a challenge more than ever before. Modern media
consists of many diverse means, both traditional and new: newspapers, periodicals,

6 Vishwajeet Deshmukh, “Media Trials in India: A Judicial View to Administration” available
at <https://www.jurist.org/commentary/2021/01/vishwajeet-deshmukh-media-trials-india/
> (last visited on July 28, 2022).
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books, TV, films, the Internet, and cell phones. Newspapers are over 200 years old,
while the internet is less than three decades old. Each has evolved at a different
time; each depends on a different technology and throws up its own peculiar
challenges. As a result, there is no single law or coordinated control by a centralized
authority but a web of laws and authorities regulate the media. The police have
powers to punish for offences relating to obscenity, defamation, disruption of public
order or national security under various statutes such as Indian Penal Code and the
Information Technology Act, 2000. For TV, the local Magistrate and the Police
Commissioner are empowered to take action for contravention of the Cable Television
(Networks and Regulation) Act, 1995 in whatever form- the telecast of obscene
material, programmes which are likely to incite disorder or violence, defamatory
material or material likely to cause class hatred, for piracy, etc. The Press Council,
a body under The Press Council Act, 1978 has power to regulate content in newspapers.
The courts have the power to punish for contempt of court, as does Parliament, and
the State Legislatures the power to punish for contempt of the House or a breach of
privilege. The Censor Board, an authority constituted under the Cinematograph
Act, 1952 regulates the content of cinematograph films and has powers to censor
films on more or less the same grounds found under Article 19(2) of the Constitution.
Disputes within the film industry are usually resolved by self-regulatory bodies
which are fairly effective. Advertisements are regulated through self-regulation as
also under the Cable Television (Networks and Regulation) Act, 1995, the Indian
Penal Code and the Consumer Protection Act, 2019. Lately, self-regulatory bodies
in the broadcasting industry, such as the Indian Broadcasting Federation (IBF) and
the News Broadcasters Association (NBA) have become fairly active. The seamless
web of laws and diverse authorities makes media regulation a rather complex and
unwieldly task.
In Destruction of Public and Private Properties v. State of A.P.7 which arose out of
destruction of property during strikes and demonstrations, the Supreme Court accepted
the F.S Nariman Committee recommendations on regulation of the media. The gist
of these recommendations is mentioned herein:
In terms of the media’s role, the F.S. Nariman Committee has proposed the following
modalities:

a) The Trusteeship Principle- Journalists serve as public trustees, and their job
should be to find the truth and report it with honesty and independence.

b) Self-Regulation Principles- A self-regulation model should be based on the
principles of impartiality and objectivity in reporting, ensuring neutrality,
responsible reporting of sensitive issues, particularly crime, violence, agitations,
and protests, sensitivity in reporting women and children, and respect for
privacy.

c) Content regulation- With the exception of very rare cases, content control is
not to be supported beyond the existing statutes’ vetting of film and advertising.

7 (2009) 5 SCC 212.
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The media should be required to classify its work using warning systems
similar to those used in cinema so that minors and individuals with disabilities
conform to time, place, and manner restrictions. Codes and complaint
procedures must also be developed by the media. Prior content control, on
the other hand (although acknowledging the need of self-restraint regulations),
leads to censorship and is inappropriate to the role of the media in democracy.

d) Complaints Principle- An effective procedure for dealing with complaints in
a fair and just way should be in place.

e) Balance Principle- A balance must be maintained that is censorial on the
basis of proportionality and least invasiveness, but that effectively assures
democratic governance and self-restraint from news publications that the
opposing viewpoint is properly acknowledged and accommodated.

It is believed that acceptable measures for self-regulation rather than external regulation
must be established in a respectable and effective manner for both broadcasters and
the business.8 The steps have been described as a positive step that should be
investigated further.
The globalisation of news and entertainment via satellite television and the Internet
has made regulation increasingly difficult. Previously, what was deemed acceptable
in one society could be deemed completely abhorrent and subject to condemnation
in another. However, as a result of globalisation and exposure to many cultures,
ideas about social mores, morality, and acceptability are becoming more homogenised.
In addition, the technology that enabled the media revolution and globalisation
also makes controlling the flow of information nearly impossible. While technological
advancements have torn down conventional barriers and made communications
more rapid and worldwide, they have also rendered censorship obsolete9. Information
availability on the Internet is difficult to regulate, and what may be illegal in one
jurisdiction is freely accessible in another via the Internet and satellite television.
In a country with such a strong and diverse freedom of expression as India, official
censorship and moral policing are unwelcome. However, given the varying content
requirements, others contend that some form of centralised regulation is required.
Organized self-regulation may provide some solutions, but given the industry’s
vested interests, it may not be enough. One answer might be the creation of an
independent supervisory regulator, free of both government and private control.
Another viewpoint is that the media should be allowed alone to pursue its own
goals. Every democracy has its own government, and every community has its own
media.

8 Justice R.S. Chauhan, “Trial by Media: An International Perspective”, available at <https:/
/www.scconline.com/blog/post/2020/09/13/trial-by-media-an-international-perspective>
(last visited on April 20, 2022).

9 Vaasawa Sharma “Trial by Media: A threat to Fair Trial.”, International Journal of Social
Relevance & Concern Volume 8, Issue 3, ISSN-2347-9698, March 2020.
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HOW MEDIA TRIAL HAS OVERSHADOWED FAIR TRIAL

Pre-trial publicizing undermines the integrity of a fair trial. The trials by media
have indeed placed strain on legal practitioners not to undertake matters where the
public perceives certain individuals to be culpable without proof, causing the defendant
to waive his right to a representation. However, it also creates a lot of hurdles and
challenges for the lawyers who sign up for such cases. The concept of a media trial
is not new. The part played by media in impacting the course of a trial and the
subsequent judgement was discussed in the matter of Priyadarsini Mattoo10 and
other prominent cases.
The power of the fourth pillar i.e., media, has been immense, however, when this
power hampers the administration of justice, intervention by the Court become
necessary.11 There have been countless cases where the press has been condemned
of conducting the offender’s trial and rendering the judgement before the court
delivers its decision. Consider the instance, when Ram Jethmalani represented the
suspect Manu Sharma in the matter concerning Jessica Lal’s murder12. Commenting
on senior advocate’s move to represent the accused, a senior editor of a News
station claimed it to be lost battle stating that Manu Sharma was guilty for the
deceased’s murder, even before the trial was concluded. The media’s presumption
certainly infringes upon the defendant’s right to receive a fair trial and his right to
choose a legal practitioner to defend his case.
In the aforementioned case, the court stated that, given the importance of electronic
and print media in recent times, it is not only preferable but also the minimal to be
hoped from those in control of affairs in the system to ascertain that trial conducted
by them does not impede the investigation to be done by the relevant authorities
and, more pertinently, does not violate the perpetrator’s right to defence in any
form. If each of these pose barriers to the recognized judicious and fair inquiry and
trial, it will be a farce of justice.
What started as a gimmick to gain attention of the public and increase the viewership
has lasted too long now and is endangering the very democracy that it gets its
power from.13

Reporters are permitted to inquire into the facts of a case and comment on the
same; however, they cannot convict somebody, make baseless remark on the problem
without knowing both sides of a coin, or influence the outcome of the trial. A fair
10 Santosh Kumar Singh v. State through CBI, (2010) 9 SCC 747.
11 Vishwajeet Deshmukh, “Media Trials in India: A Judicial View to Administration”, JURIST-

Student Commentary, January 20, 2021, available at <https://www.jurist.org/commentary/
2021/01/vishwajeet-deshmukh-media-trials-india/> (last visited on February 8, 2022).

12 Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1.
13 Aditee Dash, “Media Trials: Misuse of Freedom of Speech and Deterrent in the Path of

Justice”, Manupatra, July 2, 2021, available at <https://articles.manupatra.com/article-details/
Media-Trials-Misuse-of-Freedom-of-Speech-and-Deterrent-in-the-path-of-Justice/> (last visited
on February 9, 2022).
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trial seeks to provide the offender with the best possible opportunity to establish
his innocence. A fair trial proves advantageous to both the offender and society.
However, an unjust trial chips away at the moral fabric of society and fails to
preserve the spirit of justice.

SUPREME COURT’S STANCE CONCERNING MEDIA GUIDELINES

The Supreme Court has observed that, “there is procedure established by law governing
the conduct of trial of a person accused of an offence. A trial by press, electronic media or
public agitation is very antithesis of rule of law. It can well lead to miscarriage of justice. A
judge has to guard himself against any such pressure and is to be guided strictly by rules of
law. If he finds the person guilty of an offence, he is then to address himself to the question
of sentence to be awarded to him in accordance with the provisions of law.”14

Further, in Rajendra Sail v. Madhya Pradesh High Court Bar Association and Others,15

it was clearly stated that in democracy that follows the principles of rule of law,
and in a country like India, where the judiciary is independent and the press has
been given the right to freedom of speech and expression both are indispensable
and it is the aim of both the pillars to find the truth, it will be in the best interest
of the people only if both organs act in accordance to their functions.
In 2012, the Supreme Court of India constituted a Constitution Bench of five judges
to consider whether guidelines ought to be framed by the court in respect of media
reporting of ongoing cases. The immediate provocation was the unauthorized leak
by a private television channel of a privileged communication in respect of a settlement
proposal exchanged between the lawyers on two sides in Sahara India Real Estate
Corpn. Ltd. v. SEBI16 (hereinafter the “Sahara”). On 10 February 2012, the Apex
Court passed the following order:
“We are distressed to note that even ‘without prejudice’ proposals sent by learned counsel
for the appellants to the learned counsel for SEBI has come on one of the TV channels. Such
incidents are increasing by the day. Such reporting not only affects the business sentiments
but also interferes in the administration of justice. In the above circumstances, we have
requested learned counsel on both sides to make written application to this Court in the form
of an I.A. so that appropriate Orders could be passed by this Court with regards to reporting
of matters, which are sub-judice….”
In an application filed by Sahara, (IA No. 35-36 of 2012) complaining of the unauthorized
broadcast, the Supreme Court opened up the debate on general media reporting of
court cases and arguments were addressed before the Constitution Bench on behalf
of several parties including media houses and journalists over a hearing which
lasted for several weeks from March to May 2012. Most parties argued against the
framing of court guidelines, notably the applicant, Sahara itself. A few parties argued

14 State of Maharashtra v. Rajendra Jawanmal Gandh, 1997 (8) SCC 386.
15 Rajendra Sail v. Madhya Pradesh High Court Bar Association and Others, (2005) 6 SCC 109.
16 Sahara India Real Estate Corpn. Ltd. v. SEBI, (2012) 10 SCC 603.



441CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

in favour of guidelines, particularly to address the difficulties arising from media
reporting of criminal cases.
The mysterious leak to the media of a confidential communication between lawyers
in the case generated a wide-ranging debate about media infractions and the need
for norms to control them. It didn’t help that the court had indicated its concern
with media hyperbole in several recent cases. The controversies surrounding the
live telecast of November 26th and the involvement of journalists in the Radia
conversations are still fresh in the public memory. It appeared that the court had
an opportunity to show the media its position once and for all, to define the parameters
within which it may report on the courts. There were valid reasons to be concerned.
The significance of the decision is most likely due to what it does not state. The
court avoided laying down any broad standards, acknowledging that no one shoe
fits all. That was a huge relief in and of itself.
While the Supreme Court upheld the presumption of open justice and the media’s
ability to report on court proceedings, it also stated that there may be extraordinary
circumstances where reporting could harm the administration of justice. The Supreme
Court or the High Courts may defer reporting in such situations for a short time.
An order of delay must pass the requirements of necessity and proportionality, and
should only be used when there are no other options.
The Sahara decision should not be interpreted as a compromise on the ideal of open
justice. Such an interpretation would be perilous not only for the media, but also
for the general population. Surely the intention was not to open the floodgates to
the affluent and powerful approaching the courts to have the public face of their
proceedings concealed, even if only briefly. This might be extremely harmful to the
public interest. With the problems plaguing India’s justice system, we need more
transparency, not less. If the media followed up on the fate of regular cases affecting
ordinary people, perhaps the tens of lakhs of cases that languish in courts around
the country might receive more effective justice delivery. The “sunshine effect” of
open justice ensures that the State apparatus is not used to wrongfully convict
innocent people, that judges and public prosecutors behave with integrity, that
proceedings are not overly drawn out, and that justice is administered fairly and
efficiently. The blaze of current news and the threat of public chastisement keep the
entire system on edge.
The world has never known such levels of transparency and openness as those
made available by technology today. Cases are broadcast live on television in several
jurisdictions. The system should become cleaner and more accountable as a result
of technological advancements. More examples, not fewer, should be reported by
the media. Exceptions to open justice are recognised in all jurisdictions. Exceptions,
on the other hand, cannot supplant the norm.

CONCLUSION

The media trials have clearly had a detrimental influence rather than a beneficial
one. The courts must effectively supervise the media. While a government-controlled
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media is not healthy for democracy, the implications and consequences of unchecked
published news pieces are much more injurious, not only to the individual’s image
in a society but also on the judgements pronounced in courtrooms. As a result,
these trials have only managed to aid people in a few circumstances, but this is not
applicable in all the cases, thus constraints must be placed on them.
Media form one of the cornerstones of our society. Hence, it should acknowledge
its responsibility towards disclosing verified information to the viewers and discarding
unsubstantiated pieces of information. Since a common man relies on media to
learn about the current events, and forms an opinion according to the information
published, media should not misuse the faith invested by him and other such
individuals and discharge its duty with utmost care.
This, in fact, necessitates the presence of a responsible media. No freedom or privilege,
no matter how important, can be granted in an unlimited fashion. Existence of
checks and balances is important. This also applies to freedom of press which is
bound by the laws of the country. Therefore, while carrying out its functions, press
should be mindful of its actions and the consequences that may ensue from them.
The legislative bears a tremendous deal of responsibility when it comes to creating
rules governing the media, ensuring that their independence is not restricted. The
press has the freedom to debate and opine on case decisions, but they do not have
the right to conduct a trial on matters that are under judicial consideration.
The Apex Court of India has authorized the use of contempt powers by judges
against publications and media outlets in a handful of cases. The ambit of media’s
freedom of speech and expression cannot be widened to the point that it hinders
the offender’s right to receive a fair trial.
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An Integrated System of Blockchain and Corporate Governance
- Does it Matter? : A Review
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ABSTRACT

Blockchain is an ever-evolving technology and is a key part of the digital transformation
process for most businesses. As a result, it is crucial to appreciate the significance of this
technological development in comprehending the evolution of Corporate Governance structures.
Furthermore, due to the abundance of general literature on blockchain adoption, a systematic
study is necessary to understand the existing research and discover insights pertinent to
blockchain adoption in corporate governance. To identify characteristics pertinent for blockchain
adoption in corporate governance and analyse emerging themes and trends, a systematic
review of 163 publications (2017-2022) was conducted utilising a 2-step technique consisting
of PRISMA guidelines and thematic analysis using VosViewer. Three overarching themes
emerge from the research: (i) Blockchain technology as Corporate Governance Innovation
Model for businesses, (ii) Application of Blockchain-based Corporate Governance in finance
and accounting, and (iii) Blockchain-based Corporate Governance in sustainable supply chain
management. Agency theory and stakeholders theory dominate the research on the significance
of blockchain-based corporate governance. Furthermore, the study suggested a comprehensive
paradigm, called “Barriers, Mitigation Strategies, and Opportunities.”
Keywords: Corporate Governance, Blockchain, Distributed Ledger Technology, Regulation,
Protocols, Optimization, Efficiency, Governance, Systematic Review.

1. INTRODUCTION

Blockchain is defined as a technology that enables the creation of a distributed,
immutable, always-available and secure ledger that is managed via a distributed
consensus process (Sankar et al., 2017). It is a data structure that combines recordings
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of data, called blocks, in a chain, and was developed in 2008 by Satoshi Nakamoto,
the anonymous author of the bitcoin white paper (Nakamoto, 2008). The term
“blockchain” is often used to refer to the distributed ledger technology upon which
the protocol operates (Cole et al., 2019; Aujla et al., 2020; Hayes, 2014; World Bank
Group, 2018). Blockchain is a decentralised distributed ledger that records all
transactions ever made by its users. Each individual or organisation that contributes
to the distributed database is referred to as a “node” since they all have access to
and update the same distributed ledger (Black, n.d.). Each block added to a blockchain
records a separate transaction, which typically involves the transfer of funds between
parties, i.e., a digital asset that represents rights, obligations or ownership. In the
real world, numerous blockchain implementations are being researched, built, and
tried out. However, this is the standard protocol and method used by blockchains.
The business models and value configurations of a firm may be altered as a result
of the use of blockchain technology to build a platform for collaborative interaction
like in the field of data management.
Over the past few years, more and more attention has been paid to corporate
governance, which is one of the most important aspects of any business (Koutoupis
et al., 2021; García Sánchez et al., 2021). An early and commonly accepted definition
of corporate governance is provided by Cadbury Report,1992 which describes it as
“the structure by which firms are directed and governed.” Several modifications of
this first definition have been utilised in corporate governance studies by academics
in the future (du Plessis et al. 2005; Maher & Andersson, 2000). Lack of sufficient
disclosure, lack of transparency, the presence of poor internal audit, ethical issues
and disputes between the management and shareholders of various organisations
are all factors that have contributed to corporate failures and frauds that have cost
investors millions (Hillenbrand & Money, 2007; Du 2020; Felo, 2011). Blockchain
enhances the trustworthiness, security, transparency, and traceability of data shared
on a corporate network, while delivering cost savings and new efficiency (Benefits
of Blockchain  IBM Blockchain  | IBM, n.d.). Because of its many benefits, blockchain
technology is quickly becoming a vital tool in all kinds of business dealings, notably
in the area of corporate governance. Maintaining a harmony between corporate
profits and social welfare is a central objective of good corporate governance
(Purbawangsa et al., 2019).
The research objectives of this study are as follows:

• To identify the emerging themes and trends in the blockchain and corporate
governance literature.

• To examine the theoretical foundations of blockchain’s incorporation into
corporate governance.

• To provide a comprehensive framework outlining the “Barriers, Mitigation
Strategies, and Opportunities” connected to the use of blockchain technology
in the realm of corporate governance.

• To present future research directions in the area of blockchain and corporate
governance.
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2. METHODOLOGY

This section describes the article selection process. This study utilised the PRISMA
protocol (Moher, 2009) to retrieve literature pertaining to Blockchain and corporate
governance. We conducted a comprehensive literature search using the Web of Science
(WoS) database. The compilation of articles involved the following steps: 1. Identifying
database (WoS) and finalising keywords and search parameters (for the preliminary
search); 2. Screening the initial set of articles by manually analysing the abstracts or
keywords of the research and eliminating duplicates; 3. Determining eligibility by
applying the following inclusion-exclusion criteria: only articles published in the
English language were included; the subject area of interest was limited to Business,
Management, Economics, Business Finance, Law, Operations Research Management
Science, and Ethics; and only full-length articles published up until September 2022
were included; and 4. Constructing the final sample of 163 articles. The article search
included multiple permutations of the following keywords: “blockchains” OR
“blockchain” OR “decentralised consensus” OR “block and chain” OR “smart contract”
OR “distributed ledger technology” OR “Hyperledger” and “corporate governance”
OR “cg” OR “governance” OR “ESG” OR “Environment Social Governance” OR
“sustainability” in the title, abstracts, text, and keywords fields. The identification
of main themes and clusters was aided by the Bibliometric Co-occurrence analysis
of Keywords using VosViewer (van Eck & Waltman, 2009).

Figure 1. PRISMA Protocol
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3. FINDINGS

3.1 To identify the emerging themes and trends in the blockchain and corporate
governance literature.
Bibliometric Co-occurrence analysis of Keywords using VosViewer helped in
identifying major themes and clusters. The primary themes identified in the underlying
literature were divided into the following categories:– (i) Blockchain technology as
Corporate Governance Innovation Model for businesses, (ii) Application of Blockchain-
based Corporate Governance in finance and accounting, and (iii) Blockchain-based
Corporate Governance in sustainable supply chain management
3.1.1 Cluster 1 – ‘Red’ Blockchain technology as Corporate Governance Innovation
Model for businesses
Benefits in terms of increased profitability, productivity, and efficiency can result
from the use of blockchain-based technology by organisations, prompting a re-
evaluation of current business models (Marikyan et al., 2022; Gawanmeh & Al-
Karaki, 2021). A company’s business model describes its rationale through a description
of its value production and distribution processes, as well as its costs and revenues
(Teece, 2010). Alterations to the value creation, value distribution, and value capture
processes inside an organisation constitute the business model innovation (Bhatti et
al., 2021; Coskun-Setirek & Tanrikulu, 2021). Companies digitise their business models
to remain competitive in the face of an ever-evolving market, rapid technical
advancements, and shifting consumer preferences (Schallmo et al., 2017). The
blockchain is a technical invention that has altered traditional business practises
(Rane & Narvel, 2021; Nowiski & Kozma, 2017; Upadhyay, 2020). The use of blockchain
technology is revolutionising businesses all around the world. Greater trust increases
productivity by preventing duplication of effort. Supply chain management, food
distribution, the financial sector, the public sector, the retail industry, and many
others will all be profoundly altered by the advent of blockchain technology (What
Is Blockchain for Business? – IBM Blockchain  | IBM, n.d.). For instance, consider
the case of we.trade where blockchain made cross-border trade easier. The combined
strength of Europe’s small and medium-sized businesses (SMEs) is a major economic
driver. Since banks already have their hands full, it’s hard for them to give each of
them the attention they need to approve the trade finance they need to expand.
With we.trade, the major banks in Europe are able to employ blockchain efficiency
to significantly cut down on the price and risk of processing trade finance requests
from SMEs (What Is Blockchain for Business? – IBM Blockchain  | IBM, n.d.).
3.1.2 Cluster 2 – ‘Green’ Application of Blockchain-based Corporate Governance in
finance and accounting
Intercompany transactions, procure-to-pay, order-to-cash, rebates, warranties, and
financing methods like trade finance, letters of credit, and invoice factoring are just
some of the areas that blockchain technology has the potential to revolutionise (Deloitte
US, 2019). Blockchain technology can be applied anywhere there is a need to eliminate
paper records. Supply chain efficiency can be improved by using blockchain as a
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transaction platform (Dutta et al., 2020; Chang & Chen, 2020). Traditional letters of
credit require a lot of paperwork and time, but businesses tied to blockchain-powered
platforms can streamline this process (Deloitte US, 2019). Accounting profession
stands to benefit greatly from blockchain technology due to the fact that it can
eliminate the need for manual record-keeping and reconciliation while also providing
unquestionable proof of asset ownership and transactional history. Accountants may
benefit from blockchain technology by better understanding their company’s assets
and liabilities, and by freeing up staff time currently spent on recordkeeping to
devote to strategic planning and valuation (ICAEW, n.d.). Increased transactional-
level accounting will occur, but not by accountants, thanks to blockchain and other
automation advancements like machine learning. Instead, successful accountants
will be those who can assess the economic meaning of blockchain data and establish
a connection between that data and the real world economy. While blockchain can
verify the existence of a debtor, its economic value and recovery potential are still
up for debate. Even while blockchain records can attest to an asset’s ownership,
additional assurances regarding the asset’s state, location, and authenticity are required.
By eliminating the need for reconciliations and bolstering trust in transaction history,
blockchain has the potential to increase accounting’s breadth and bring into the
fold aspects that are now deemed too complex or unreliable to quantify, such as a
company’s data’s value. Bookkeeping and account reconciliation are two processes
that can be supplanted by blockchain technology. This could weaken accountants
who specialise on one area while helping those who focus on another area generate
more value. As an illustration, in M&A due diligence, where there is widespread
agreement on the most important numbers, more time can be spent on the more
subjective areas of judgement and direction, speeding up the process overall (ICAEW,
n.d.). All four of the largest auditing firms in the world (“Big 4”) are actively
developing blockchain-based applications. In 2014, Deloitte launched Rubix, a
blockchain solution that helps clients across sectors (including the government) with
advisory services and the development of distributed applications. The first Deloitte
blockchain lab opened in Dublin in May 2016, and a second hub opened in New
York in January of this year; further hubs are expected to be announced in the near
future. Deloitte signed on with the EEA and the Hyperledger Project at the Linux
Foundation in May of 2017 (Bajpai, 2017). Smith (2018) claims that beginning in
2016, KPMG collaborated with IBM Watson to begin automating and expediting
audit processes and exams through the use of a blockchain.
3.1.3 Cluster 3 – ‘Blue’ Blockchain-based Corporate Governance in sustainable supply
chain management
Academics and practitioners are becoming increasingly interested in sustainable
supply chains (Fahimnia et al., 2015). Cryptographic digital ledger or electronically
secured archive of documents, transactions, or accomplished activities that are
exchanged between participating members (Kamble et al., 2021; Epiphaniou et al.,
2020) is what blockchain essentially amounts to. Blockchain-based operations allow
for the secure and transparent transfer of data along a supply chain, eliminating
the requirement for a third party to verify the authenticity of the data (Dolgui et
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al., 2019; Rahmanzadeh et al., 2019). When it comes to confirming and recording
data in real time, blockchain enables a speedy settlement that reduces transaction
costs and promotes transparency across a supply chain (Rijanto, 2021; Ghode et al.,
2020). Blockchain technology has the potential to reduce some of the dangers associated
with global supply chain networks, which are now managed by information systems
and save transaction data in databases. Blockchain has the ability to establish end-
to-end transparency, which inspires confidence in supply chains among businesses
(Cole et al., 2019). Blockchain technology can aid in the development of electronic
supply chain management (e-SCM), in which the internet facilitates the optimal
coordination of supply chain links for improved performance, and can provide adopters
with a number of operational and strategic benefits (Giménez Thomsen & Ramalhinho
Dias Lourenço, 2004). Enterprise resource planning, customer relationship management,
electronic data interchange, collaborative planning forecasting and replenishment,
and e-procurement systems are all examples of e-SCM. Expanding the focus to
include environmental and social components of the supply chain has enabled for a
more generalizable and comprehensive view of supply networks, which is essential
for achieving sustainability. Important product and supply chain data can be collected,
stored, and managed with the help of blockchain technology. In this technical setting,
all parties involved in the supply chain can enjoy openness, transparency, impartiality,
security, and reliability (Abeyratne & Monfared 2016).

Figure 2: Thematic Analysis using Vos Viewer
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3.2 To analyse the theoretical underpinnings associated with the adoption of blockchain
in corporate governance in prior literature.

3.2.1 Agency Theory

Among the theories that might be applied to give meaning to the existence of
blockchain, one of the most important theories is agency theory (Treiblmaier, 2018).
One of the building blocks of this theory is the idea that there is information asymmetry
between different agents. According to agency theory, increased transparency and
accountability reduces information asymmetry between stakeholders and can therefore
minimize potential agency problems (Wiseman et al., 2011; Gray et al., 1995). According
to (Nyumbayire, 2017), blockchain technology makes it possible to confirm whether
or not a given agent performed a given activity at a given moment. Proofs of existence
allow for auditability of blockchain transactions (Schmitz & Leoni, 2019). The blockchain
provides fresh opportunities to improve the agency relationship between business
participants, fostering openness and trust (Aysan et al., 2021; Shin & Bianco, 2020).
Voting can be conducted more quickly and with greater precision thanks to blockchain
technology, which also helps to decrease management intervention. Through efficiency
and modernisation of the annual general meeting, this presents a significant
opportunity for shareholders and firms to save money on agency fees (Singh et al.,
2019; Van der Elst & Lafarre, 2017).

3.2.2 Stakeholders Theory

The Stakeholder Theory is a perspective on capitalism that highlights the
interdependencies between a company and its stakeholders including consumers,
suppliers, employees, investors, and communities. According to this notion, a
company’s primary responsibility is to its stakeholders (Stakeholder theory, n.d.).
The Stakeholder Theory was first outlined in 1984 by R. Edward Freeman and
focuses on the moral and ethical considerations that must be taken into account
when running a business. Stakeholders involved in corporate governance—including
customers, creditors, suppliers, the public, staff, owners, investors, trade unions,
and social activists—might stand to gain something from better blockchain based
corporate governance practises. The ability to buy shares of stock at a discount and
then sell them on a liquid market would be beneficial for investors and financiers
(Al-Tawil, 2016). The voting of stockholders would become cheap and reasonably
trustworthy. Blockchain technology might be used by businesses to keep up with
their books in real time, lowering their need on and importance to auditing services
(Yermack, 2015). Every node in the design can see all transactions because they are
kept in numerous locations and distributed across all participants. This improves
data accessibility and promotes accountability (Atzori, 2015). All of these improvements
have the potential to drastically alter the power dynamics between corporate leaders,
shareholders, financiers, regulators, and third-party experts.
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4. HOLISTIC FRAMEWORK

To present a holistic framework in the form of “Barriers, Mitigation Strategies and
Opportunities” associated with blockchain adoption in corporate governance.

4.1 Barriers associated with Blockchain-based Corporate Governance

Based on careful examination of 163 articles, this study identifies significant obstacles
to widespread use of blockchain technology. Figure 3 depicts the numerous factors
that were considered. Businesses in all sectors are lagging behind in adopting
blockchain technology because regulators have not yet caught up with the technology’s
innovations. In the same way as traditional digital currencies have failed to acquire
widespread adoption due to a lack of government and regulatory support, so too
have corporate governance mechanisms based on blockchain technology. A framework
of new legislation and active coordination with the authorities is needed to implement
the new business models conceived by the technology. In addition, blockchain
technology may do away with the requirement for trusted middlemen (Risius &
Spohrer, 2017), many of whom are currently embedded in the regulatory framework.
The purpose of blockchain technology is to make all transactions public and easily
verifiable (Beck et al., 2017). This guarantees that all financial transactions can be
inspected and cannot be changed. This openness is crucial for ensuring the demise
of an apex authority. This, however, is not only a distinguishing trait, but also a
reason why many would-be adopters reject it. For various reasons, several long-
standing organisations, such as governments, must restrict user access to private
information. This provision is rendered obsolete by the immutability of blockchain
technology. Due to its unfamiliarity and complexity, blockchain technology has greater
entry barriers to entry. One of the most frequently mentioned obstacles to widespread
adoption of the technology is the absence of standards recognised by regulators.
Blockchain proponents have expressed scepticism about the technology, which runs
counter to the common belief that it is a trust-free system (Beck et al., 2017). This
misconception originates from people’s simplistic understanding of blockchain
technology and the widespread association of the term “blockchain” with Bitcoin
and its potential for misuse in unlawful contexts. Furthermore, many would-be
adopters are put off by the fact that blockchain technology demands an exponentially
high amount of energy to guarantee the honesty of participants and the validity of
transactions through a process called mining.

4.2 Mitigation Strategies associated with Blockchain-based Corporate Governance

The authors have now explored several Mitigation Strategies that have emerged
from aspects forming Barriers in the implementation of Blockchain-based Corporate
Governance after identifying the barriers. The numerous Mitigation Strategies
discovered are depicted in the figure below. Some of the key mitigation techniques
mentioned include: changes to corporate governance laws, government backing and
regulation, and raising awareness. Regulatory Laws are regulations developed by
authorities and local administrative bodies to specify lawful ways of using a product
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or technology inside a specific country or territory. As previously said, blockchain
is a novel technology with no legal or regulatory code to follow. More government
assistance and regulation are required. There is a need for creating awareness regarding
the benefits of blockchain technology for strengthening corporate governance norms.

4.3 Emerging Opportunities due to Blockchain-based Corporate Governance

Figure 3 depicts the many potential benefits of using blockchain technology for
corporate governance. Companies’ failure to maintain accurate and timely records
of ownership of shares can be mitigated by using blockchain technology for record
keeping, which in turn speeds up the settlement process. The blockchain opens up
new possibilities for easing the agency relationship between corporate participants,
fostering trust and openness across the whole transactional process. With the help
of blockchain technology, regulators, stock exchanges, and publicly traded corporations
might be held accountable for their actions, and investors might be able to more
easily determine who owns what debt and equity. Increased transparency would
also have an impact on the profit opportunities available to various stakeholders
such as institutional investors, managers, and shareholder activists, among others,
because the incentives to acquire and liquidate ownership could change significantly
if their transactions were observable in real time (Yermack, 2015). Whether they are
used as the primary platform for share registration and exchange, or whether they
are introduced by stock markets in a more limited way to streamline the post-trade
clearing and settlement process, blockchains offer the possibility of significant
improvements in liquidity due to their potential to reduce costs and shorten the
time required for executing and settling securities trades. It will be useful in developing
a truly real-time accounting infrastructure. The increased openness and enhanced
liquidity that could result from blockchains would also have an impact on all
stakeholders involved.

Regulatory Issues
Privacy and Security                                                      
Energy consumption
Implementation Costs
Lack of standards
Lack of trust

Barriers

Amendments in Corporate Governance Laws                                                                                      
Government support and regulation
Spreading Awareness

Accurate Record-keeping
Solving Agency conflicts
Transparency and Authenticity                                                                                    
Liquidity

• Real time Accounting
• Stakeholders Benefits

Mitigation 
Strategies

Opportunities

Figure 3: Holistic Framework – ‘Barriers, Mitigation Strategies and Emerging
Opportunities’ associated with the adoption of blockchain based Corporate

Governance
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5. CONCLUSION AND FUTURE RESEARCH DIRECTIONS

The current corporate governance mechanisms are plagued by various problems,
many of which might be efficiently solved by implementing blockchain technology.
This research examined 163 publications published between 2017 and 2022 to determine
the most important factors affecting blockchain-based corporate governance, including
identifying emerging themes and a set of “Barriers, Mitigation Strategies, and Emerging
Opportunities.” As a result, three main ideas have emerged from the research: (i)
Blockchain technology as Corporate Governance Innovation Model for businesses,
(ii) Application of Blockchain-based Corporate Governance in finance and accounting,
and (iii) Blockchain-based Corporate Governance in sustainable supply chain
management. The literature on the significance of blockchain-based corporate
governance is dominated by two theories: the agency theory and the stakeholders
theory. The extent and pace of blockchain’s impact on the accounting, finance, auditing
as well as supply chains, remain largely undetermined. Numerous possibilities await
the accounting industry as it adapts to a new financial system that relies heavily on
blockchain technology. In the eyes of the public, accountants are the go-to professionals
when it comes to maintaining accurate records, applying nuanced regulations, and
developing industry-wide benchmarks. They can shape the future of blockchain
integration and application, and create blockchain-driven products and services.
Blockchain still needs work in terms of development, standardisation, and optimization
before it can become a fully functional component of the monetary system. Use
cases for blockchain can be found in areas like third-party auditing. If part or all of
the transactions underpinning a company’s financial status are public on blockchains,
it would be less essential to provide confirmations of that status. If implemented,
this plan would significantly alter audit procedures. With the right data analytics, a
blockchain solution might help with the audit’s transactional level claims, freeing
up the auditor’s time to focus on more strategic inquiries. More study is required to
comprehend, foresee, and, if necessary, build blockchain solutions that will help
the operations and supply chain sector. Empirical studies with broad applicability
are one strategy that may be utilised to learn more about the sector and pinpoint its
most pressing issues. In order to achieve the greatest success in this cutting-edge
field, academics and professionals should work closely together.

6. LIMITATIONS

This section outlines the study’s limitations. A significant constraint of our systematic
study is the short sample span of 2017 to 2022. Another drawback of systematic
reviews is sample selection bias, which can develop as a result of distortions in the
search and selection criteria. Although the authors conducted a thorough data search,
the plethora of material available online on blockchain-related issues may have
resulted in the removal of a few resources. To circumvent this problem, we employed
different permutations of our search subjects and backtracked from key words in
previous survey articles on blockchain and corporate governance in the Web of
Science database. We also accept that the study’s drawback may be the paucity of
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data sources included. Another disadvantage of our study could be inconsistent
theme coding. However, we suggest that the domain’s infancy, limited sources of
reputable data, and a lack of theoretical studies on the topic of blockchain-based
corporate governance make our work valuable. Furthermore, the lack of an established
framework for studying the constraints and opportunities related with the deployment
of blockchain technology for upgrading corporate governance rules validates this
study and the research approach used. Future research should be conducted through
thorough empirical study to better analyse, develop, test, and validate the proposed
framework.
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Covid-19 Impact: Migrant Workers in India: At the Time of
Lockdown and Post Lockdown

R. Prerna* & Sadhana Nirban**

ABSTRACT

This Research paper analysis the problems faced by migrant workers during the nationwide
lockdown in India due to the COVID-19 pandemic and the worldwide lockdown’s impact on
the Global workforce. In India, migrant workers or daily labour constitute a large proportion
of the population, and the lockdown has resulted in long-term unemployment of the migrated
workers, poverty, and poor health. The Impacts of COVID-19 are troubling those households
where people have very low income and no alternative earning sources. The Inter-State
Migrant Workers Act, 1979,1 provides not only protection from the arbitrary power of employers
but also provides fair as well as good working conditions to the migrant workers, but at the
time of the pandemic, the Act has seen terrible execution and inadequate implementation of
those laws. Inadequate data on migrant workers has led to millions of migrants to lost their
livelihood. Even after the upliftment of lockdown, many migrant workers have faced several
other problems.

INTRODUCTION

Soon after the declaration of 21 days of Nation-wide-lockdown in India due to the
pandemic, there was an unforeseen gathering of thousands of migrant workers in
Delhi. They were walking towards their hometown in adjoining states. Due to the
lockdown, most of the transport links were shut down in India, therefore many
workers walked with their children, spouses, and other members of family covering
hundreds of kilometers to their hometowns. These unforeseen circumstances drew
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Act, 1979, No. 30, Acts of Parliament, 1979 (India).
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the attention of both the governments; union and state. “Unanticipated migration
of large workers from cities to several villages raised the concerns that COVID – 19
outbreaks could turn into a humanitarian crisis. Realizing the seriousness of the
issue, the government launched a new scheme”2 i.e. Migrant Workers Return
Registration and its purpose was, to sum up, the numbers of those migrant workers
who got stuck in different states due to the lockdown. The central government has
initiated steps with the state governments to provide quarantine facilities for migrant
workers for a minimum of 14 days soon after they reach their hometowns. Almost,
all the states government has gathered data or information about migrant workers,
and for the interstate movement; a large number of buses were arranged.
The shramik special trains were also introduced by the Indian railways for migrant
workers, students, tourists, employees, etc. of other states (Khanna, Impact of migration
of labour force due to global COVID-19 pandemic with refrence to India, 2020). In
India, migrant workers or the daily labour’s constitute a large proportion of the
population, and the lockdown has resulted in long-term unemployment of the migrated
workers leading to poverty and poor health. These impacts have resulted in trouble
for those families, especially where people have very low income and no alternative
earning sources such as those working in factories, industries, construction sites,
local shops, etc.) (Demetrios G.Papademetrious, 2010).

I. COVID – 19 Pandemic has taken the shape of recession and impacted the global
workforce

The Downturn in economics because of the COVID-19 pandemic seems to be graver.
“According to the International Labour Organization based on various situations of
COVID-19 and its influence on global GDP growth, the ILO indicated a rise in
unemployment globally that is up to 25 million people worldwide, ranging on a
‘lower scenario’ around 5.3 million job losses and a ‘high scenario’- 24.7 million job
losses”3 (Ordonez, 2020).
The impact of recession due to COVID-19 may differ in every country. In Wuhan,
China, due to the outbreak of COVID-19 approximately 5,000,000 people lost their
employment within two months from January to February 2020 and which showed
how gravely COVID19 has impacted the growth of the world’s second-largest economy
(Cheng, 2020). A study conducted by Augus Reid Institute has shown that nearly
44 percent of Canadians have experienced job loss. (Macleans, 2020). In Spain, during
the lockdown in mid-march 2020 around 900,000 people lost their jobs (Madrird,
2020). In America, nearly 6.6 million became unemployed and applied for aid from
the government (Weissmann, 2020).

2 Anoop Khanna, Impact of Migration of labour force due to global COVID-19 pandemic with
refrence to India, 22, JOURNAL OF HEALTH MANAGEMENT 181, 183-184 (2020).

3 Johan Ordanez, Almost 25 million jobs could be lost worldwide as a result of COVID-19, says
ILO, Trade Union Act, 1926 9 , the Industrial Disputes Act, 1947 PROTECTING WORKERS
IN THE WORKPLACE (Mar.18, 2020), https://www.ilo.org/global/about-the-ilo/newsroom/
news/WCMS_738742/lang—en/index.htm
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II. Migrant workers and other workmen conditions in India

The Economic Survey suggested in 2016-17 that approximately 9,000,000 people
migrate to India either for education or a job. Mumbai and Delhi are the top destination
in India for migrant workers and apart from these other cities like Bangalore, Chennai,
etc. could also be considered as the destination for migrant workers.
The census 2011 suggests that a large population arriving from different remote
villages like Bihar, Haryana, Rajasthan, and Uttaranchal Pradesh to urban areas.
The migrant workers depart from their hometowns in search of employment in
different cities so that they could support their families financially. (D-Series Migration
Tables, 2011).
A recent study (Santosh Mehrotra, 2019) suggests that there is one major sector in
India that is the Industrial sector and under which 11.5 million people are working.
This Industrial sector can be further divided into the manufacturing sector which
includes textile, wearing apparel, food and beverages, and non-manufacturing sectors
like constructions. In the manufacturing sector, nearly 56.4 million people are employed
and in the non-manufacturing sector, approximately 58.9 million workers are working
out of which 92 percent of workers are working on construction sites.
“The national statistical office’s (NSO’s) report presented in SARVEKSHANA
(Government of India., 2019) revealed that nearly 71 percent of the salaried employees
in non-agriculture had no written job contract and such ratio was higher in males
as compared to females. Nearly 54 percent of salaried employees were not eligible
for paid leaves and half of them are not eligible for any social security benefit”4.
This report also highlighted that 68 percent of workers are working in the informal
sector. Hence, large populations of people in India are working in the informal
sector.

III. Migrant workers: Legislative provisions in India

• A. Development of legislative provisions for migrant workers in India and its
impacts
In the 17th century, Industrial Revolution has begun in Britain, and in the 18th century
in the United States. This Industrial revolution has shown the importance of new
technology along with different production where labors were considered to be
merely another source of production. (W.N.Salve, 2012) During this period in India,
a large number of people migrated from small villages and towns to urbanized
cities. Due to the laissez-faire attitude of the government, a large number of populations
were tainted by the arbitrary power of the employers as well as of the factory
owners. The factory owners and the employers took it as an advantage and formed
arbitrary conditions in the contracts with workers. These arbitrary terms ensured
that employers could hire or fire workers at any time and also overburden workers.
These employees had no approach to raising voices against this arbitrariness. This

4 Anoop, supra note 3, at 188.
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arbitrariness of the employers was increasing the number of unsatisfied workers
and the non-interference of the government has led to poor or less economic growth.
This situation has also highlighted the risk taken by the workers and the non-
existence of standard laws for workers. This realization resulted in the establishment
of the ILO5 in 1919 (Vari.N, 2011) and it has aimed to safeguard the workers from
arbitrary powers of factory owners or employers with the help of labor laws and
judicial pronouncement. ILO6 has mainly focused on the minimum wages,
compensations, safety measures at the workplace, working hours, leisure time, redressal
mechanism in disputed cases, and assurance of labor standards with the help of
International Treaties and conventions ratified by India (Labour Legislations in India).
The workmen’s Compensation Act, 19237 was enacted in India and later on, some
other legislation has been introduced by the government for labor’s rights protection
such as the Trade Union Act, 19268, the Industrial Disputes Act, 19479 the Minimum
Wages Act, 194810 and the Equal Remuneration Act, 197611 etc.
These Acts were considered to be much-needed legislative provisions in India, for
the working class in the Industrial Era but they failed to include that approximately
90% of the workers in the country are engaged in the informal and unorganized
sectors like selling things on the street or small stalls on the street or in weekly
markets, pulling rickshaws, working in the shops on sidewalks and so on. No special
measures have been taken by the government consideration for the welfare of the
informal sector workers which leads to almost zero social and economic security
for the workers. This informal sector has more inter-state migrant workers who
used to travel from their villages to urban cities seasonally in search of good income
opportunities, but they were also left unregulated and were considered to be an
underprivileged category with no benefits by the government.
• B. The Inter-State Migrant Workmen (Regulation of Employment and Condition
of Service) Act, 1979, No. 30, Acts of Parliament, 1979 (India).
In 1977, a committee was formed by the government, to consider the need for
labour reforms in India especially targeting migrant workers. The committee has
suggested the enactment of new consolidated and concrete laws (Pandey, 1994)
because the previous existent laws i.e. Contact Labour Act, 197012 was not sufficient
to resolve the problems of the migrant workers in India. So as result the Inter-State
Workmen (Regulation of Employment and Condition of Service) Act, 1979 came

5 International Labour Organization
6 Id.
7 Thee Workmen’s Compensation Act, 1923, No. 8, Acts of Parliament, 1923 (India).
8 The Trade Union Act, 1926, No.16, Acts of Parliament, 1926 (India).
9 The Industrial Disputes Act, 1947, No.14, Acts of Parliament, 1947 (India).
10 The Minimum Wages act, 1948, No.11, Acts of Parliament, 1948 (India)
11 Thee Equal Remuneration Act, 1976, No.25, Acts of Parliament, 1976(India).
12 Contract Labor (Regulation and Abolition) Act, 1970, Acts of Parliament, 1970 (India).
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into force to regulate the employment of inter-state migrant workmen. The Interstate
workmen (Regulation of Employment and Condition of Service) Act, 1979 provides
that:-

“Section 1(4):-It applies— (a) to every establishment in which five or more inter-State
migrant workmen (whether or not in addition to other workmen) are employed or who
were employed on any day of the preceding twelve months; (b) to every contractor
who employs or who employed five or more inter-State migrant workmen (whether or
not in addition to other workmen) on any day of the preceding twelve months”13

It was mandatory for the businessman including contractors that whosoever employs
more than four members for work has to obtain a license from both the states, one
permission from that state where the person works or proposed to work and another
from where he belongs. It focuses on the effective implementation of this Act to
avoid such a bad situation in the future and ensure the correct implementation of
Fundamental Rights; Right to Life and Personal Liberty of migrant workers.14 (Thomas,
An analysis of the migrant crisis in India in light of the COVID-19 Pandamic, 2020).
The Employers of the factories or businesses are required to obtain a certificate of
registration from that particular state where the business is being carried out. The
license must have the information about details of the employed migrant workers,
condition of service, working hours, remuneration, different allowances like journey
or displacement, residential accommodation, determination of wages, and after that
submission they would obtain a registration certificate from the state where the
business is carried on. The Act provides that all the information must be given by
the employer to the workers in a passbook and the same should also be provided
to the registration authority.15

However, this Act has no proper implementation which has led to pathetic conditions
for workers not only during the Pandemic period but also in the social as well as
the economic life of an individual.
It is the responsibility of the government of India to carry out the effective
implementation of this act to avert such circumstances in the future and to ensure
the deliberate implementation of Article 21 of the Indian constitution i.e. Right to
Life and Personal Liberty, especially for the permanently displaced communities
like migrant workers16.

13 The Inter-State Migrant Workmen (Regulation of Employment and Condition of Service)
Act, 1979, §.1(4(a) (b), No. 30, Acts of Parliament, 1979(India).

14 Rachel Thomas, An analysis of the migrant crisis in India in light of the COVID-19 Pandemic,
special issue, ILI LAW REVIEW 25, 33( 2020).

15 The Inter-State Migrant Workmen (Regulation of Employment and Condition of Service)
Act, 1979, Pg12, No. 30, Acts of Parliament, 1979(India).

16 Rachel, Supra note. 15, at 34.
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IV. ISSUES CAME UP DUE TO THE LOCKDOWN FOR MIGRANT WORKERS
IN INDIA

Lockdown without warning by the government has resulted in pathetic impacts on
the migrant labor who had suffered a lot without wages and food. This pandemic
has also shown a lack of data on migrant workers which has created more problems
in the distribution system of food rations as well as the failure of the Aadhaar Card
which is issued by the Unique Identification Authority of India to all the citizens of
India and which is mandatory to submit in all banks of India. India is the most
populated country and everyone couldn’t understand the procedure of linking their
Aadhaar card to banks or getting it done, especially the poor class or uneducated
people. This COVID-19 has highlighted the failure of the Aadhaar Card which inhibits
the reach of cash transfer proposed by the government. The complete shutdown of
economic activity during the pandemic has worsened the situation as these migrants
had no money or their wages and many of them send their wages to their families
who were fully dependent on their wages. The crisis has led to a complete shutdown
of economic productivity because of which both the migrant labour and their family
has suffered.17

Soon after the lockdown uplifted in India, everything was getting in its normal
form with some new regulations. The businesses like factories, shops, etc. reopened
but these states have neglected the labor laws to promote economic activity. Almost
all laws were suspended by the U.P state government by passing an ordinance and
the state government of Gujarat has followed the same path. On the other side,
many states have made changes like fast license issues and increased working hours
for workers. (Bhattacharjee, 2020).
In realizing the hardship and suffering of the migrant workers, several petitions
have been filed by the people in S.C18 spotlighting the problems of migrant workers,
seeking a guarantee for wage payments from the employers19 or to allow workers
to go back to their hometowns and instant relief to informal sector workers but the
court dismissed all the petitions.
The H.C20 of Tamil Nadu21, Karnataka, and Gujarat22 has made remarkable judgments
in the favor of migrant laborers. Later on various other national and international
organization urged to help migrant workers, finally Supreme Court pronounced a
ruling favoring the migrant by ordering the government to register the migrant
workers and to provide them food, water, shelter, and transport until they can
return to their villages or hometowns.

17 Id. at 35.
18 Supreme Court.
19 Harsh Mandel v. Union of India, Writ Petition No.10801/2020.
20 High Court.
21 AP Suryaprakasam v. Superintendent of Police, H.C.P No. 738/2020.
22 Suo Motu v. State of Gujarat, Writ Petition No. 42/2020.
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23 The Inter-State Migrant Workmen (Regulation of Employment and Condition of service)
Act, 1979, §.12, No. 30, Acts of Parliament, 1979 (India).

24 Siddharth Sivaraman, “Is the Inter-State Migrant Workmen Act 1979, a Dead Letter? OBSERVER
RESEARCHFOUNDATION, (April 21, 2020), https://www.orfonline.org/expert-speak/inter-
state-migrant- workmen-act-1979-dead-letter-64979/

CONCLUSION

The Inter-State Migrant Workers (Regulation of Employment and Conditions of Service)
Act, 1979,23 provides not only protection from the arbitrary power of employers of
the workers but also fair as well as good working conditions for the migrant workers
in India such as registration of the migrant workers, wages, free medical care, and
different allowances, etc. At the time of the pandemic, the Inter-State Migrant Workers
(Regulation of Employment and Conditions of Service) Act, 1979, it has seen terrible
execution and there could be many reasons like all the factors that were required
under this Act were not properly implemented by the employer because free medical
care or allowances makes a migrant worker more expensive than the local workers.
In 2013, a report generated by UNESCO and UNICED on the ‘Social Inclusion of
Internal Migrants in India’ stated that there is a clear need to improve the governance
system for internal migration in India, and migrant worker policies should be merged
with other large state-level policies. This is a true and undeniable fact that if all the
states of the nation had implemented the ISMW Act 1979 faithfully this wouldn’t
be a great crisis for migrant workers in India at the time of the pandemic.24 (sivaraman,
2020).
The informal worker’s sector needs a deliberate implementation of the rules by the
state government. After the pandemic, many inter-state workers travel from their
villages to urban cities for good income opportunities but they were left unregulated
with fewer benefits by the government. Although several initiatives had been taken
by the Supreme Court of India and the High Court of different states but still
proper enforcement of the law is lacking behind. Strict penalties should be there for
the non-enforcement of the rules by employers in small-scale factories, shops, and
warehouses in urban cities. Correct implementation of rules will lead to zero economic
and social problems for migrant labour’s because migrant labour’s work and skills
also play a vital role and effects the economical growth of the nation.
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Right to the Adequate Shelter for Homeless and Destitute:
A Human Right Perspective

Ritu Paul*

INTRODUCTION

The right to adequate standard of living is a basic human right. Adequate housing
has been declared as a component of adequate living. The UN Special Rapporteur
has defined adequate housing as “The right of every woman, man, youth and child to
gain and sustain a safe and secure home and community in which to live in peace and
dignity.”1

The significant population of the world lives in well – established dwellings enjoying
the full spectrum of entitlements while at the same time, one – half of this population
is not even fortunate enough to build or encounter with an adequate housing.
In order to ensure the complete attainment of the right of adequate housing, the
State is obligated to take necessary steps in accordance with the International Human
Rights Instruments. Such Human Rights Instruments include Universal Declaration
of Human Rights (Article 25(1)), the Convention on the Rights of Child (Article 27,
paragraph 3), the International Covenant on Economic, Social and Cultural Rights
(Article 11, paragraph 1), the Convention on the Elimination of All Forms of
Discrimination against Women (Article 14, paragraph 2(h)) and the International
Convention on the Elimination of All Forms of Racial Discrimination (Article 5)).
As per the United Nations Human Rights Council, the Special Rapporteur on the
right of adequate housing stated in its report:-
General Comment No. 4 ‘The Right to Adequate Housing’ (Art. 11 (1) of the Covenant),
Committee on Economic Social and Cultural Rights, 1991, Sixth session, paras. 7
and 8.

1 Assistant Professor of Law, IPEM Law Academy, Ghaziabad, Uttar Pradesh, India, E-mail:
ritupaul2297@gmail.com, E-mail: 9315506454
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“In the committee’s view, the right to housing should not be interpreted in a narrow
or restrictive sense, which equates it with, for example, the shelter provided by
merely having a roof over one’s head or views shelter exclusively as a commodity.
Rather it should be seen as the right to live somewhere in security, peace and
dignity…While adequacy is determined in part by social, economic, cultural, climatic,
ecological and other factors, the Committee believes that is nevertheless possible to
identify certain aspects of the right that must be taken into account for this purpose
in any particular context. They include the following 7 core elements:

• Legal security of tenure, including legal protection against forced evictions
• Availability of services, materials, facilities and infrastructure
• Affordability
• Habitability
• Accessibility for disadvantaged groups
• Location
• Cultural Adequacy2

HISTORICAL BACKGROUND OF THE RIGHT TO ADEQUATE HOUSING

Usually the right to adequate housing is juxtaposed with the concept to abode
within a four wall dwelling with a ceiling whereas in unerring sense, it should be
interpreted as the right of an individual to live peacefully with dignity and security
despite of his/her financial capacity or access to economic stockpile.
The adoption of Universal Declaration of Human Right has led to the recognition
of the right to adequate housing as a constituent of the right to adequate standard
of living. As a consequence, the right to adequate housing is now recognized as the
basic human right by dint of various international human rights instruments.

1966 - The International Covenant on Economic, Social & Cultural 

Rights

1951 - United Nations Declaration of the Right of the Child

1948 - Universal Declaration of Human Rights

2 United Nations Digital Library, https://digitallibrary.un.org/search?ln=en&as=1&m1=
p&p1=Report%20of%20the%20Special%20Rapporteur%20on%20Adequate%20Housing
&f1=series&op1=a&m2=a&p2=&f2=&op2=a&m3=a&p3=&f3=&dt=&d1d=&d1m=
&d1y=&d2d=&d2m=&d2y=&rm=&ln=en&sf=title&so=a&rg=50&c=United%20Nations%
20Digital%20Library%20System&of=hb&fti=0&fti=0&fct__3=2021, “Adequate housing as a
component of the right to an adequate standard of living, and the right to non-discrimination
in this context : note / by the Secretary-General” (visited on 9th July 2022).
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Right to Adequate Housing Vis-à-vis Other Basic Rights

The right to adequate shelter cannot be held in seclusion. For its complete realisation,
it shall be applied in association with other rights such as the right to freedom of
residence, the right to freedom of association, the right to participate in public
decision – making, the right to freedom of expression and the right to information
and prior informed consent and it is consequential for its befitting attainment by all
groups in society.
The Supreme Court of India held in various landmark judgments that the right to
adequate shelter fall under the purview of the right to life, right to clean drinking
water, right to live with dignity and the right to livelihood.3

The linkage between the right to adequate housing/land and the right to food has
been made by the UN Special Rapporteur, Jean Ziegler by stating that:-
“The hungry and malnourished are primarily children, women and men living in rural areas
and are dependent on agriculture, working as casual workers but also as sharecroppers and
tenant or marginal farmers with less than one hectare of land. Agricultural wages are very
low and increasingly precarious, minimum wages not always enforced and many people lack
work during the agricultural lean season. In some states, feudalistic patterns of land ownership
persist, despite legal abolition and the official Land Ceilings Act that aimed to limit land
concentration. In Madhya Pradesh, for example, the Special Rapporteur found large landholdings
still belong to the family of the former Zamindari king. Over the 1990s, the evidence suggests
that concentration in land ownership is increasing, with many more households becoming
landless and dependent on casual agricultural labour (45 per cent of households).”4

Homelessness and destitution not only depict the failure of a State to implement
the right to adequate shelter as a component of the right to adequate standard of
living but in addition to, it even violates various other human rights such as:-

• Primarily, the right to lead a highest achievable standard of health is violated
as homelessness causes strong deterioration of health due to the conditions
and surroundings they live in.

• Every year, millions of premature and avoidable deaths are caused due to
homelessness, as a result of the inability of the provinces to appropriately
safeguard the human life. Furthermore, it should be underlined that the right
to life includes the fundamental idea that everyone has the right to live their
lives with dignity, which goes beyond simply being able to survive.

• The stigma attached to homelessness can sometimes be combated by
punishment, violence and stringent regulations that violate instead of protecting
the rights of those affected.

3 Committee on Economic, Social and Cultural Rights, General Comment No. 4 The Right to
Adequate Housing (Art. 11 (1) of the Covenant) Adopted at the Sixth Session of the Committee
on Economic, Social and Cultural Rights, on 13 December 1991 (Contained in Document
E/1992/23).

4 https://nhrc.nic.in/sites/default/files/Housing.pdf
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• People who are homeless frequently face discrimination based on their living
situation or because they lack a legal address, which affects their access to
political, economic and social rights including the right to vote, the ability to
work and the right to receive certain societal advantages.

In furtherance of the above discussion, this paper majorly deals with the notion of
elimination of homelessness through the stringent implementation of the right to
adequate housing for the homeless as well as the destitute.

RIGHT TO THE ADEQUATE SHELTER FOR HOMELESS AND DESTITUTE

Even in States with sufficient resources, the issue of homelessness and destitution
has emanated as an issue of worldwide human rights violation. Nevertheless, the
fact that this has become a global issue, seldom any efforts are made to treat it even
as a human rights violation necessitating proactive efforts by states to avoid and
eradicate it.
Homeless are compelled to encounter homelessness in numerous manners such as
living on streets, in makeshift encampments in both urban and rural areas, living in
impromptu shelters packed like sardines even without any access to water or electricity
or any such basic needs.
Homelessness as a kind of discrimination has been recognised by the Human Rights
Committee and the Committee on Economic, Social and Cultural Rights rooted on
the socio – economic status which must be eradicated from the domestic laws.6

Further, the Human Rights Council through a resolution (43/14) “Adequate housing
as a component of the right to an adequate standard of living, and the right to non-discrimination
in this context”, beseeched to the member States to take all the imperative steps to
eradicate legislations that criminalize homelessness. Consequently, the Special
Rapporteur on the right to adequate housing and the Special Rapporteur on extreme
poverty entreated member States, national human rights establishments, local
government associations and civil society organizations (CSOS) to inquire upon the
issue of criminalizing of homelessness and extreme poverty.
Member States who are obligated to eradicate homelessness and ensure realization
of the right to adequate shelter/ housing – The member States of the International
Covenant on Economic, Social and Cultural Rights (ICESCR) are albeit obligated to
look into the issue of homelessness but this obligation extends in a limited manner.
As under ICESCR it is provided that “minimum core obligation [of States] to ensure the
satisfaction of, at the very least, minimum essential levels of each of the rights”, however,
this does not signify if the States are bound to exercise this duty. In addition to
this, the Committee on Economic, Social and Cultural Rights has also shed light

5 Report of the Special Rapporteur on the Right to Food, Jean Ziegler, Addendum, Mission
to India (20 August- 2 September 2005), E/CN.4/2006/44/Add.2.

6 Committee on Economic, Social and Cultural Rights, general comment No. 20 (2009) on
non-discrimination in economic, social and cultural rights, para. 35, and Human Rights
Committee, general comment No. 36 (2018) on the right to life, para. 61.
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upon the same by stating under the General Comment No. 3, Para. 10 and 12 of the
United Nations Human Rights Treaty Bodies, that “State party in which any significant
number of individuals is deprived of essential foodstuffs, of essential primary healthcare, of
basic shelter and housing, or of the most basic forms of education, is prima facie, failing to
discharge its obligations under the Covenant.”7

Therefore, this can be concluded from the above discussion that albeit the States
are not expressly obliged to provide dwellings free of charge to the homeless and
destitute, but needs to ensure that the basic needs of such individual are fulfilled.
Furthermore, the General Comment No.4, Para. 13 of the United Nations Human
Rights Treaty Bodies suggest that member States should adopt or enact national
strategies in relation to housing which should “reflect genuine and effective consultation
with and participation by, all of those affected, including the homeless, the inadequately
housed and their representatives.”

LANDMARK JUDGMENTS RELATED TO HOMELESSNESS & DESTITUTION

UN Committee on Economic, Social and Cultural Rights’ General Comment No. 7
states that:

“Evictions should not result in individuals being rendered homeless or vulnerable to
the violation of other human rights. Where those affected are unable to provide for
themselves, the State party must take all appropriate measures, to the maximum of its
available resources, to ensure that adequate alternative housing, resettlement or access
to productive land, as the case may be, is available.”8

It was decided in the case of Lopez Albain v. Spain9 by the Committee on Economic,
Social, Cultural Rights (CESCR) that “State party has a duty to take reasonable measures
to provide alternative housing to persons who are left homeless as a result of eviction, irrespective
of whether the eviction is initiated by its authorities or by private entities such as the owner
of the property.” (para. 9.3) The Committee further elucidated under para 9.4 by
stating that:-

“in certain circumstances, States parties may be able to demonstrate that, despite
having made every effort, to the maximum of available resources, it has been impossible
to offer a permanent, alternative residence to an evicted person who needs alternative
accommodation. In such circumstances, temporary accommodation that does not meet
all the requirements of an adequate alternative dwelling may be used. However, States

7 Committee on Economic, Social and Cultural Rights, General Comment No. 3 The Nature
of States Parties’ Obligations (Art. 2, Para. 1, of the Covenant) Adopted at the Fifth Session
of the Committee on Economic, Social and Cultural Rights, on 14 December 1990 (Contained
in Document E/1991/23)

8 Committee on Economic, Social and Cultural Rights, Sixteenth session, 1997, General Comment
No. 7 The right to adequate housing (art. 11.1 of the Covenant): forced evictions, E/1998/
22

9 Lopez Albain v. Spain E/C.12/66/D/37/2018
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must endeavour to ensure that the temporary accommodation protects the human
dignity of the persons evicted, meets all safety and security requirements and does not
become a permanent solution, but is a step towards obtaining adequate housing.”

In another case of Ben Djazia and Bellili v. Spain10, the CESCR highlighted under
para 15.4 of the judgment that –

“the obligation of States parties to provide, to the maximum of their available resources,
alternative accommodation for evicted persons who need it includes the protection of
the family unit, especially when the persons are responsible for the care and education
of dependent children.” 11

Furthermore, in the case of Liliana Assenova Naibidenova et. Al. v. Bulgaria12, the Human
Rights Committee held (under para 14.7, 15 and 16) that if it executed an eviction
order against a poor Roma community when acceptable alternative housing is not
readily available, it would be a breach of Article 17 of the International Covenant
on Civil and Political Rights (ICCPR). The Committee determined that if the State
Party did not take into account the consequences of expulsion out from settlement,
such as the risk of becoming homeless, it would interfere arbitrarily with the homes
of those living in the settlement, violating the rights of those to be evicted under
Article 17 of the Covenant. As a result, the State was obligated to delay from evicting
the community until adequate housing was available.
In addition to this, the Human Rights Committee in the case of Gregopoulos et al. v.
Greece13 observed that Municipal authorities’ demolition of a shack occupied by a
Roma family and prohibition of construction of a new home constituted a breach of
International Covenant on Civil and Political Rights Articles 17 (interference with home),
23 (protection of family), and 27 (right to enjoy one culture)14.

WAY FORWARD AND CONCLUSIONS

The implementation of the seven essential components of the right to adequate
housing has varied during the course of affordable housing projects. With the
development of the programmes, some of them—like the factors of tenancy security
under the law, habitability, location, and accessibility to infrastructure and services—
have improved.
However, there is still need for improvement in terms of accessibility, price, and
cultural suitability.
There is a chance to improve the fulfilment of the seven essential components of
the right to adequate housing in light of the recent increase in the construction of

10 Ben Djazia and Bellili v. Spain E/C.12/61/D/5/2015
11 Ibid.
12 Liliana Assenova Naibidenova et. Al. v. Bulgaria CCPR/C/106/D/2073/2011
13 Gregopoulos et al. v. Greece CCPR/C/99/D/1799/2008
14 Ibid.
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social housing units as well as the treatment of housing units as a process rather
than as an end product.
In order to deal with housing programmes as a participatory process focused on
achieving the seven essential components of the right to adequate housing, further
study is required.
The development of the conditions necessary to realise the yet insufficiently realised
right to decent housing should be a future direction. Future studies can look into
how easily accessible, reasonably priced, and culturally appropriate affordable housing
programmes are.

SUGGESTIONS

Certain suggestions vis-a-vis to central and state governments include:
• The most significant suggestion would be the drafting and implementation

of treaties related to ensuring for exercising of right to adequate housing
and shelter for homeless and destitute. It is sine qua non to sow the seeds of
international treaties in regard to the safeguarding of the right to adequate
housing at international level.

• Installation of public housing policies for the destitute and homeless.
• Begin to implement land ceiling legislations and look into situations where

they have impeded the transfer of land that the government has previously
halted because it exceeds the cap.

• Priority should be given to land and agricultural restructuring.
• To prevent forced migration to metropolitan regions, launch robust,

implementable rural development and employment programmes, notably
through certain municipal legislations such as implemented in India – National
Rural Employment Guarantee Act.

• Address both rural and urban homelessness and substandard housing
conditions.

• Implement viable and minimal lending packages for both male and female
farmers.

• Introduce Government Orders demanding combined registration process as
well as combined titles for marital assets in the interests of men and women,
as well as registration of women’s estate in the names of single women, to
preserve women’s rights to appropriate housing and land.

• Implement efforts to curb immoderate real estate and land conjecture and to
rein in the land mafia’s rise.

• Housing options for the homeless and destitute in metropolitan areas should
be increased and made adequate.

• Provide for separate shelters for both homeless and destitute women and
children



471CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

• Create a thorough rehabilitation strategy that includes a plan to prevent
forced evictions and resettlement.

• Create and put into effect a comprehensive housing strategy that appropriately
tackles the difficulties with slums.

• Ensure that domestic laws and regulations are compliant with international
norms for human rights and that international law is applied.15

15 Miloon Kothari, Sabrina Karmali, Shivani Chaudhry, “Recommendations”, The Human Right
to Adequate Housing and Land 73 (2006).
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‘Child Marriage’ in a Legal Quagmire: Unravelling the Chimera
of Prohibition of Child Marriage (Amendment) Bill 2021
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ABSTRACT

Several socio-cultural factors in addition to health and well-being of the females forms the
foundational basis of the existing legal framework pertaining to age of marriage. The newly
introduced Prohibition of Child Marriage (Amendment) Bill 2021 proposing increasing the
age of marriage for girls has refueled the need of revisiting the conceptual and functional
intricacies pertaining to the said concept. This paper analyzes the penal sanctions associated
with the issue of age of marriage, the modalities and functioning of the existing CMA, 2006,
and the possible ramifications of the 2021 Bill in the backdrop of contentious intersections
with ancillary legislative framework.
Keywords: Age of Marriage, Child Marriage, Adolescent Sexuality, Paternalism and Over
Criminalization.

I. INTRODUCTION: LEGAL ‘AGE OF MARRIAGE’VIS-À-VIS PUBLIC MORALITY

The global number of child brides is estimated at a staggering 650 million (16% of
the total females) which includes girls under 18 years who have already married
and adult women who married in childhood.1 Considering the health hazards posed
by child marriage and early pregnancy, the UNICEF targets to end the incidence of
child marriage by 2030 in the pursuit of fulfilling the Sustainable development
Goal-3 and 5.2 To some extent, incidence of child marriage has been declining world
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over as well as in India3, the reason of which is contended to be the formulation of
penal sanctions and concerted efforts of members of civil society.
Child marriage is an egregious violation of human rights and has always been a
matter of concern. Underage marriage of girls is a pernicious issue that has a profound
and pervasive socio-economic ramification on health and well-being of adolescent
girls such as- early onset of sexual activity and the resultingteenage pregnancy
(6.8%)4, maternal and infant mortality rate, maternal morbidity, poor nutritional
and educational levels.5 (Figure 1)
Due to rapid physiological changes which otherwise are natural, this cohort of females
is comparatively at much higher health related risks pertaining to malnutrition6than
the male counterparts. Additionally, early pregnancy further increases the likelihood
of anaemia, pregnancy related-complications and low birth weight7which adversely
impacts the mental, physical, sexual and reproductive health of adolescent mothers.
Child marriage also offers a breeding ground for intimate partner violence8. High
drop-out rate from the schools, low female labour force participation rate in this
age group manifests how child marriage clips the wings of the adolescent girls,
deflecting their social, educational and economic empowerment9. It also curtails the
sexual and reproductive autonomy of child brides, wherein the right to choose the
timing, number and spacing of birth is completely taken away from them10.

3 UNICEF, Child Marriage: Latest Trends and Future Prospects (July, 2018) available at:
https://data.unicef.org/resources/child-marriage-latest-trends-and-future-prospects/ (Last
accessed on December 27th, 2022)

4 International Institute of Population Studies (IIPS), Report: National Family Health Survey-
5 (Ministry of Health and Family Welfare, 2019-20)

5 Priya Das & Upma Gautam, et al, “Health and Well-being of adolescent mothers and mortality
status of infants in India: Mapping the Socio-economic correlates” 6(S5) International Journal
of Health Sciences 10162-10178 (2022).

6 A. Srivastava & R. Kumar, et.al, “Nutritional anaemia in adolescent girls: an epidemiological
study” International Journal of Community medicine and public health (2016).

7 Shireen Jejeebhoy, “Reproductive Health Information in India: What are the gaps?” 34
Economic and Political Weekly 3075 (1999).

8 M.L Valan and M. Srinivasan, “The Application of routine activity theory in explaining
victimization of child marriage” 27(2) International Review of Victimology 211-26 (2021);
R. Kidman, “Child marriage and intimate partner violence: A Comparative study of 34
countries” 46(2) International Journal of Epidemiology 662-75 (2017).

9 G. Dhamija & P. Roychowdhury, “Age at marriage and Woman’s labour market outcomes
in India” 32(3) Journal of International Development 342-74 (2020); S.J Jejeebhoy, “Adolescent
Sexual and reproductive behaviour: A Review of the evidence from India” 46(10) Social
Science and Medicine 1275-90 (1998); Pintu Paul, “Effects of education and poverty on the
prevalence of girl child marriage in India: A District-level analysis” 100(Feb) Children and
Youth Services Review 16-21 (2019).

10 B. Barman & A. Roy, et. al, “Determining factors of institutional delivery in India: A Study
from National Family Health Survey-4 (2015-16)” 8(4) Clinical Epidemiology and Global
Health 1335-40 (2020); Carolina Castilla, “Political role models and child marriage in India”
22(4) Review of Development Economics (2018).
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Figure 1: Inter-relationship between Child marriage, Adolescent
pregnancy and Anaemia

To arrest the practice of child marriage, the age of marriage has been a subject of
regulation world over. The operational legal sanctions pertaining to age of marriage
in different countries reveals that the minimum age of marriage for girls varies
between 12 and 21 based on the acceptable norms of the society11. In India, age of
marriages is governed by Prohibition of Child Marriage Act 2006- that is applicable
to the population as a whole and the personal laws- Hindi Marriage Act 1955,
Muslim personal law, Indian Christian Marriage Act 1872 and Parsi Marriage and
Divorce Act 1936. These legislations prescribe a minimum age of marriage as illustrated
below:

Legislation Age of Marriage (Female) Age of Marriage (Male) 
Hindu Marriage Act 1955 18 years 21 years 
Muslim Personal law Age of puberty (15 years) - 
Indian Christian Marriage Act 1872*  21 years 21 years 
Parsi Marriage and Divorce Act 1936 18 years 21 years 
Prohibition of Child Marriage Act 2006 18 years 21 years 

*Minors (defined as anyone below the age of 21) are not allowed to marry before the preliminary notice
period has expired, unless there is consent from a parent or guardian.

Age of marriage has been periodically increased in India since 192912. It has been
contended that one of the object of increasing age of marriage was to control birth
and bring down fertility rate, as India was witnessing population explosion.13 However,
subsequently, the age of marriage was increased consequent to the scientific research

11 Jaya Sagade, Child Marriage in India: Socio-legal and Human Rights dimensions, xxiv
(Oxford University Press, 1st ed., 2012)

12 Child Marriage Restraint Act 1929 (Sharda Act).
13 N. Audinarayana & N. Thenmozhi, “Raising age at marriage of girls in India: Future Policy

Interventions” 38(3) Indian Journal of Public Administration 341-53 (1992).
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studies stablishing the link between poor health outcomes and early marriage.14

The PCMA 2006 and the personal law of Hindus15 and Christian16 stipulates penal
sanction for child marriage, however the same is missing in personal laws of the
religions discussed above. Despite penal sanctions against child marriage, 23.3% of
women aged 19-24 years got married before turning 18 years, with States such as
West Bengal (41.6%), Bihar (40.8%) and Tripura (40.1%) reporting very high incidence
(NFHS 5).

Figure 2: Women aged 19-24 years who got married before age 18 years
(Source: NFHS-5 (2019-20))

The efficacy of legal framework in curtailing child marriage is controvertible, without
lending credenceto its background and the backdrop. Cultural traditions and customs,
economic hardship, poverty, educational backwardness, lack of employment
opportunities and the social pressure from within the community to marry daughters
before or upon attaining puberty, contribute heavily in the early marriage instances.
Culturally, getting daughter married at an early age is also seen as a means to
protect and preserve the ‘virginity and chastity’ of the girl child, which is intrinsically
linked with the honour of the family17, and additionally by solemnising marriage
14 K.G Basavarajappa & M.I Belvalgidad, “Changes in age at marriage of females and their effect

on the birth rate in India” 14(1) Eugenics Quarterly 14-26 (1967).
15 The Hindu Marriage Act 1955, S 18(a).
16 The Indian Christian Marriage Act 1872.
17 S.N Agarwala, “The Age at Marriage in India” 23(2) Population Index 96-107 (1957); B. Ghosh,

“Child Marriage and its Prevention: Role of Adolescent Girls” 7(1–2) Indian Journal of Development
Research and Social Action 49–62 (2011); Suresh Lal, “Child Marriage in India: Factors and Problems”
4(4) International Journal of Science Research (2015); K.K Verma and P. Singh, “Female age at
marriage and associated factors in EAG States of India” 1(2) Journal of Advanced Research in
Applied mathematics and Statistics 53-59 (2016).
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the girl is handed over to the right owner into an institution which is the morally
accepted way of getting sexually intimate.
The Prohibition of Child Marriage (Amendment) Bill 2021 which proposes increasing
the age of marriage for girls from 18 to 21 years, is likely to open a pandora’s box
as the practice of ‘child marriage’ is already fixated in a legal quagmire created by
the ancillary laws such as POCSO 2012, IPC 1860 and MTP 1971 (discussed in Part
III). This article discusses the operation of the existing child marriage law (PCMA
2006), the complex legal imbroglio in which ‘child marriage is caught in as a result
of intersection of laws and the possible ramification of the 2021 Bill.

II. PROHIBITION OF CHILD MARRIAGE ACT 2006 ACT: FUNCTIONAL EFFICACY

The NFHS-3 report (2005-06) divulged an alarming number of women age 20-24
years married by age 18 (47.4%). This paved the ground for investigating the efficacy
of the Child Marriage Restraint Act 1929. The shortcomings of the 1929 Act were
sought to be cured by replacing it witha more robustand dynamic law i.e the
Prohibition of Child Marriage Act 2006. The PCMA 2006 provides punitive measures
against those who perform, permit and promote child marriage. It also introduced
an additional provision of annulment of child marriage and the right of maintenance
to the separated female till she remarries, from her husband (if he is above 18) or
in-laws if he is a minor.18

The effectiveness of PCMA 2006 is prima facie clinched by the decline in number of
women age 20-24 years married before age 18 years in 2015-16 (as per NFHS-4) to
26.8% and further plummeted to 23.3% in 2019-20 (as per NFHS-5). The reporting
of cases under the PCMA 2006 has also seen an increase over the years (Figure3)
however it is still (Figure 5)not commensurate with the incidence of child marriage
in our country (Figure 4).19

Figure 3: Incidence of Cases under PCMA 2006
(Source: Crime in India- 2010-2021)

18 Prohibition of Child Marriage Act 2006, S 4.
19 International Institute of Population Studies (IIPS), Report: National Family Health Survey-

5 (Ministry of Health and Family Welfare, 2019-20); National Crime Record Bureau, Report:
Crime in India (Ministry of Home Affairs, 2010-21).
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Figure 4: Women aged 19-24 years Figure 5: Incidence of Cases under
who got married before age 18 years Prohibition of Child Marriage Act 2006

(Source: NFHS-5 (2019-20)) (Source: Crime in India 2020, NCRB)

The top three states in terms of incidence of child marriage (Women age 20-24
years married before age 18 years) are West Bengal (41.6%), Bihar (40.8%) and
Tripura (40.1%) however the reporting of offences under the PCMA is abysmally
low in these states20. Karnataka has been recording highest number of cases under
PCMA, even though it has significantly less incidence of child marriage (21.3%)owing
to major legislative and administrative changes in the execution of the PCMA 2006.21

Thus, PCMA 2006 requires a thorough investigation to understand its functional
features and (dys)functional character evidenced by non-reporting of cases.
The PCMA 2006 which was enacted with the objective of prohibiting solemnization
of child marriage, makes all the child marriages voidable at the option of the
contracting party (who was a child at the time of marriage).22 The petition for
annulment of child marriage can be filed only by the contracting party who was a
child at the time of marriageany time before completing two years of majority.23

This poses a problem as the definition of child is gender specific- a female under 18

20 National Crime Record Bureau, Report: Crime in India (Ministry of Home Affairs, 2021)
21 Centre for Law and Policy Research & Centre for Reproductive Rights, Ending impunity

for Child Marriage in India: Normative and Implementation Gaps: Policy Brief (2018).
22 Prohibition of Child Marriage Act 2006, S 3.
23 Prohibition of Child Marriage Act 2006, S 3(3).



478 CPJ Law Journal [Vol. XIII, ISSUE No. 2, JAN.-2023]

years and a male under 21 years qualifies as a child. The law criminalizes a male
adult marrying a child24, thus a male who himself is a child aged 18-21 years under
the law, is guilty for marrying a girl child. Other instances of penal sanction include
solemnizing child marriage25 and promoting or permitting solemnization of child
marriages26.
The PCMA 2006 also makes a distinction between marriage of a minor solemnized
by parents and marriage entered into out of romantic relation where there is no
parental consent. In the former case, the marriage is voidable at the instance of the
contracting party while in the latter case it is null and void.27 The other situations
in which child marriage is null and void are-where sheis sold for the purpose of
marriage orwhere the marriage is solemnized in contravention of the court
injunction.28The Act operates primarily by imbibing; penal measuresto prohibit child
marriage and preventive measures29in the form of injunction order prohibiting a
child marriage arranged or about to be solemnized. The Act springs into action
whenever a child marriage is arranged or is about to be solemnized or is solemnized.
In the former two instances, it can be injuncted while to tackle the latter case, penal
provisions are used.
The disjunctive approach of the legislature in declaring child marriage as void in
certain circumstances while voidable in other situations is adversely impacting the
efficacy of the Act. The said contention finds its basis in the fact that in Karnataka
consequent to 2017 amendment in the PCMA 2006 wherein all child marriages were
made null and void,reporting of child marriage cases have increased (Figure 6)
resulting into decrease of instances of child marriage in the state.30

Figure 6: Incidence of cases under PCMA 2006 in Karnataka
(Source: Crime in India, NCRB)

24 Prohibition of Child Marriage Act 2006, S 9.
25 Prohibition of Child Marriage Act 2006, S 10.
26 Prohibition of Child Marriage Act 2006, S 11.
27 Prohibition of Child Marriage Act 2006, S 12.
28 Prohibition of Child Marriage Act 2006, S 14.
29 Prohibition of Child Marriage Act 2006, S 13, 14.
30 Centre for Law and Policy Research & Centre for Reproductive Rights, Ending impunity

for Child Marriage in India: Normative and Implementation Gaps: Policy Brief (2018).
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Apart from this amendment, implementation measures such aspro-formas for age
verification/certification, compulsory registration of mass marriagesand grant of
suo moto powers to police to register a complaint has given teeth to the “toothless”
PCMA 2006 in the State of Karnataka.31 Recently, Haryana has also followed the
suit and declared child marriages void ab initio. 32 Though , the aforesaid
amendmentsare in congruence with the Apex court decision that calls for making
child marriages void, because the voidable status under the Act legitimizes it,33 but
such declaration poses bigger and deeper concerns which would require the attention
of policy makers. For instance, making child marriage void can push the child
bride and the child begotten thereof, to destitution due to no right to maintenance,
alimony, etc. This is also in contravention of the provision for maintenance allowed
to a child bride till her remarriage in the event of annulment of her marriage under
PCMA 2006. The stigma attached with remarriage in our society further increases
the vulnerability of the child bride as well as her family.
Further, the effectiveness of making child marriage void in order to arrest its incidence
indicates a top-down approach which generates a multitude of issues discussed in
the succeeding section. The need for a bottoms-up approach is underscored by the
role of socio-economic indicators- States which are performing well on socio-economic
indicators- women literacy rate, women aged 6 years and above who have attended
school, women with 10 or more years of schooling, gross state domestic product
have lower incidence of child marriage and adolescent fertility rate.34

Further, Miniscule number of conviction (Figure 9) and overall less number of cases
for investigation/trial (Figure 7,8) reflects the fact that PCMA 2006 is not adequately
used to target child marriages.

31 Centre for Law and Policy Research & Centre for Reproductive Rights, Ending impunity
for Child Marriage in India: Normative and Implementation Gaps: Policy Brief (2018).

32 President gives assent to Haryana law declaring child marriages void, The Indian Express,
September 28, 2022 available at: https://indianexpress.com/article/cities/chandigarh/
president-gives-assent-to-haryana-law-declaring-child-marriages-void-8177054/.

33 Independent Thought v. Union of India (2017) 10 SCC 800.
34 Priya Das & Upma Gautam, et al, “Health and Well-being of adolescent mothers and mortality

status of infants in India: Mapping the Socio-economic correlates” 6(S5) International Journal
of Health Sciences 10162-10178 (2022).
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Figure 7: Total Cases for Investigation Figure 8: Trial Outcomes under
and Trial under PCMA 2006 PCMA 2006

(Source: Crime in India, NCRB (Source: Crime in India, NCRB)

Figure 9: Conviction rate under PCMA 2006
(Source: Crime in India, NCRB)

Child marriage is marred by criminalization not only at the instance of the PCMA
2006 but also under other laws (discussed in Part III).

III. INTERSECTION OF CHILD MARRIAGE AND PENAL SANCTIONS: A CASE
OF OVERCRIMINALIZATION

The parties to child marriage in India is faced by the double whammy of jeopardized
health and well-being, on one hand and the brunt of criminalization on the other.
The criminalization of child marriage stems primarily from the PCMA 2006. However,
the combined reading of the Protection of Children from Sexual Offences Act 2012
and the Supreme Court’s decision in Independent Thought v. Union of India35 has
also criminalized sexual relation between a man and his wife, if the wife is under
18 years of age. This has led to prosecution of husbands of child brides which
consequently pushes the child brides to destitution. The plight of child brides is
further exacerbated by the complex medley of laws- MTP Act 1971 and POCSO Act
2012 (Figure 9).

35 Independent Thought v. Union of India (2017) 10 SCC 800.
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Figure 9: Inter-relationship between IPC, POCSO, PCMA and MTP.
The POCSO Act 2012 directs mandatory reporting of offences and provides penal
measures in breach thereof36. This jeopardizes the child bride’s access to medical
service in case of a pregnancy, as the doctors are bound to report the incident to
police, which has the effect of putting her husband behind the bars under POCSO
Act. Similarly, MTP Act prescribes mandatory consent from the guardian for
termination of pregnancy of a minor girl. Undoubtedly, these provisions have been
added in the best interest of the minor girl, however it has the effect of compromising
her sexual and reproductive health. Often, pregnant minor girlresort to unsafe abortion
practices for the fear of facing the criminalization.37

The crime statistics also shows an increase in theincidence of cases of kidnapping
to compel marriage under Section 366, IPC where the offender relation with the
(female child) victim was that of a friend/online friend/live-in partner thus showing
a degree of consent. (Figure 10). Increasing the age of consent from 16 to 18 years
has further increased the incidence of criminalization where the innocent partner is
thrown into the clutches of law in cases of elopement leading to marriage.38The
parents of minor girl in event of her eloping to marry often wield penal provisions39

as a weapon to avenge the violation of their guardianship.These cases constitute
25% of the total cases under the POCSO Act.40 Many a times, parties backtrack their
decision to prosecute as evidenced by the crime statistics. A large number of these

36 Protection of Children from Sexual Offences Act 2012, S 19.
37 Upma Gautam and Sonali Sharma, ‘Deconstructing the intersection between medical

termination of pregnancy Act and the Protection of Children from Sexual Offences Act: An
endless battle’ in Govind Singh Purohit and Abhimanyu Singh (eds.), Crimes against Children
in India: Preventive and Protective Laws (Thomson Reuters, 1st ed., 2021).

38 Indian Penal Code 1860, S 363, 366, 366A.
39 Indian Penal Code 1860, S 363, 366, 366A; Protection of Children from Sexual Offences Act

2012, S 4,6, 8, 10.
40 Shruthi Ramakrishnan and Swagata Raha, ‘Romantic’ cases under the POCSO Act: An

Analysis of judgments of special courts in Assam, Maharashtra and West Bengal Enfold
Proactive Health Trust (June, 2022).
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cases are disposed-off (without charge-sheeting) during investigation stage itself
due to abatement, final report being false, existence of mistake of fact or law or
civil dispute or lack of sufficient evidence to proceed further. This indicates the
mechanical application of provisions to make a stronger case. The charge-sheeted
cases which reach the trial court go through trial or are disposed-off without trial
due to compromise between the parties, plea bargaining or quashing by the high
court. The offence under POCSO, 366, 366A is non-compoundable, yet there are
significant number of cases which are compromised (Figure 11).

Figure 10: Offender relation with Figure 11: Cases compounded/
victim under POCSO Act 2012 compromised under S 366 (IPC),

(Source: Crime in India, NCRB) POCSO Act 2012
(Source: Crime in India, NCRB)

The intersection of POCSO, IPC, PCMA criminalizes underage sexuality, the addition
of the MTP act to this complex web puts in peril the sexual and reproductive health
of the minor bride.41The child brides who are child in need of care and protection42

are caught in a legal turmoil and simultaneously suffer from biological health hazards
owing to poor nutritional standards and unsafe reproductive outcomes. The issue
of child marriage is faced with the problem of overcriminalisation created by the
intersections of laws discussed above. The ramifications of Child Marriage Bill 2021
on an already “over-criminalized” practice is yet to be assessed.

IV. PROHIBITION OF CHILD MARRIAGE (AMENDMENT) BILL 2021: MAPPING
THE CONCERNS

The Prohibition of Child Marriage (Amendment) Bill 2021 proposes increasing the
age of marriage for female from 18 to 21 years “to bring about gender equality in
marriageable age for men and women, lower the incidence of teenage pregnancy,

41 Dr. Upma Gautam & Dr. Deeksha B. Tewari, et. al, Why CJI is right to express concern on
age of consent: Criminalization of adolescents under POCSO Act shows an overbearing
state unaware of social change, Indian Express December 24, 2022 available at: https://
indianexpress.com/article/opinion/columns/cji-right-to-express-concern-age-of-consent-
criminalisation-adolescents-pocso-act-8340931/.

42 Juvenile Justice (Care and Protection of Children) Act 2015, S 2(14) (xii).
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infant and maternal mortality rate and to improve nutritional levels and sex ratio”43

The rationale of the bill is corroborated by various studies that delayed marriage
significantly improves the child health and educational outcomes while early marriage
has an adverse effect on learning and growth outcomes of woman’s children (stunting
and wasting).44

To arrest the practice of child marriage, permeating and to some extent legitimized
in some religion, this Bill does away with the age of marriage prescribed under
different personal laws (Hindus, Christians, Muslims, Parsis as well as the Special
Marriage Act 1954) to have a uniform age of marriage. It also aims to override all
the other custom, usage or practice governing the parties in relation to marriage in
order to prohibit child marriage. On one hand it intends to achieve uniformity in
terms of ‘age of marriage’, while on the other hand it creates a disjuncture between
the‘age of marriage ‘(21 years), ‘age of consent’ (18 years) and the ‘age of majority’
(18 years) contained in laws such asMajority Act 1875, Indian Contract Act 1872,
Protection of Children from Sexual offences Act 2012 and Juvenile Justice (Care and
protection) Act 2015.Increasing the age of marriage to 21 while the age of majority
and age of consent remaining at 18 years poses a variety of complexities. It is a
patriarchal and a patronising move to call a person above 18 years as a child, who
is ready and fit to vote yet not ready to marry. Again,an attempt to exercise excessive
control over the sexuality of young people by criminalizing those who marry under
21 years under the garb of protection.
The expanse of criminalization is further broadened by raising the age of marriage
for girls from 18 to 21 years as it will further increase the parental authority over
young adultsincreasing patriarchal violence against women who want to marry
between the ages of 18 and 21. In a society, where marriage is still considered as a
means of legitimizing sexual relationship and where ‘age of consent’ and ‘age of
marriage’ have been conflated post the 2013 amendments, the proposal to increase
the ‘age of marriage’ will further complicate the mesh around adolescent sexuality.
There will be increased prosecution for kidnapping/abduction to compel marriage
at the hands of the parents to punish their daughters who elope to evade forced
marriages or marry against their wishes.
Criminalizing young adults entering into self-arranged marriages against the consent
of theirfamilies woulddisentitleyoung women and children born from such unions
of their rights.The strict legal intervention will result in pushing the child marriages
underground, away from the glare of the State thus further increasing the persecution
of families that are already economically and socially vulnerable owing to the close
relation between poverty and child marriage.

43 Prohibition of Child Marriage (Amendment) Bill 2021.
44 A.V Chari & Rachel Heath et. al., “The Causal Effect of Maternal Age at Marriage on Child

Well-being: Evidence from India” Journal of Development Economics (2016).
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Policy of criminalization must be governed by constitutional principles and should
be just and fair as it exposespeople to deleterious consequences.45 Penal sanctions
impinge on individual liberty, limits free choice and restricts thoughts and actions
thus the definition of the child should be tweaked only if it enables, and not when
it deprives them of their rights.
The initiative of State introducing the Bill increasing age of marriage of girls as a
measure of reducing child marriage undermines the role played by the socio-economic
developments. It underscores the idea that social change can only be brought in by
legal (read-criminal) sanctions only on the contrary the NFHS data reveals that the
States which are performing well on socio-economic indicators-women literacy rate,
women aged 6 years and above who have attended school, women with 10 or more
years of schooling, gross state domestic producthave lower incidence of child marriage
and adolescent fertility rate.46 The effect of these socio-economic correlates on reducing
child marriage cannot be ignored.
The Bill is also divorced from the social reality of adolescent sexuality where the
age of consent has been a contentious issue which needs to be re-looked in a more
nuanced manner. It fans the flames generated by the intersection of laws, discussed
in the preceding section.
The average age of marriage of girls automatically increases if they spend more
number of years in schooling and higher education. The State is proposing to increase
the age of marriage of girls in a slipshod fashion without strengthening their policy
framework to empower them or create social awareness and improve access to
health care.The objective of the Bill is legitimate, however the means to achieve it
can have serious ramifications on the child brides and their partners.

V. CONCLUSION

Child marriage is a practice having economic, social, cultural and religious
underpinnings. Rooting it out requires a multi-pronged, context-specific (demographic-
specific) and collaborative approach. The existing Child Marriage lawcannot be solely
credited for reducing the incidence of child marriage from 47.4% in 2005-06 (NFHS-
3), to 26.8% in 2015-16 (NFHS-4) to 23.3% in 2019-20 (NFHS-5) by understating the
contribution of socio-economic advancement (development parameters). The inefficient
and toothless PCMA 2006 in tandem with the complex legislative mesh created by
intersection of MTP, POCSO and IPC, has over-criminalized underaged sexuality
(including child marriage) and compromised the health and well-being of adolescent
girls. This effectively establishes that waving the legislative wand is not the solution,
instead it gives rise to more problems (discussed in Part III). Strengthening of
institutions, rather than increased use of penal measures (to exercise control over
sexuality of youth) is the way out just. Prolonging school education of girls and
securingfinancial independence for them and their families is one step to strengthen
the existing system to curb child marriage.
45 Dr. Upma Gautam & Dr. Deeksha B. Tewari, et. al, Why CJI is right to express concern on

age of consent: Criminalization of adolescents under POCSO Act shows an overbearing
state unaware of social change, Indian Express December 24, 2022.

46 Priya Das & Upma Gautam, et al, “Health and Well-being of adolescent mothers and mortality
status of infants in India: Mapping the Socio-economic correlates” 6(S5) International Journal
of Health Sciences 10162-10178 (2022).
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