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MESSAGE FROM CHAIRMAN’S DESK

We, at CPJ College, continuously strive to enhance our
programs to stay at the forefront of higher educational
trends. Our accreditations ensure that high academic
standards are maintained. We inculcate amongst students
a spirit to strive and achieve the desired goals and one
of the way is providing a Law journal for legal fraternity.
At CPJ School of Law, we have provided a platform
wherein they can flourish their caliber and potential to
the maximum. This encouragement is provided to them
by highly skilled and experienced faculty who play the
role of a mentor and to guide them to their way to success.
I congratulate the Editorial Board for this issue of CPJ Law Journal and my sincere
thanks to Advisory Board also for supporting and giving their valuable suggestions
and insights.
This Vol. XIII, Issue No. 1 of CPJ Law Journal is a clear reflection of our years of
sincere working for the Law students, Law Academicians and respected members
of the legal fraternity.

Sh. Subhash Chand Jain
Chairman
CPJ College of Higher Studies
& School of Law



MESSAGE FROM GENERAL SECRETARY’S DESK

In today’s competitive and globalized world, having a
professional and specialized education becomes an
imperative for future success. We, at the CPJ College of
Higher Studies and School of Law, are committed to
providing academic excellence in the fields of
Management, Commerce, IT and Law. The research skill
has been the most important part of legal field along
with other intern disciplinary subjects. Keeping this in
mind, we sought to create a platform which appreciates
and accepts each and every idea and thoughts which
are there in the form of treasure.
The initiative of the Chanderprabhu Jain College of Higher Studies & School of
Law in regularly publishing CPJ Law Journal containing insightful research papers
is an appreciable attempt by the Editorial Team in spreading legal awareness and
knowledge. Quality legal research and standard publications constitute one of the
important mandates of CPJ Law journal.
I am confident that readers will find the present issue of the Law Journal interesting
and thought provoking. My highest regards to the Editorial Board to have meticulously
worked and created this impeccable issue. We are also indebted to all our authors
whose contributions in the form of article, legal studies etc. have made CPJ Law
Journal listed with UGC CARE.

We hope that this Jan-2023, Volume XIII, Issue No. 1 of our prestigious Journal will
make a strongmark in the legal research fraternity.

Dr. Abhishek Jain
General Secretary
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR-IN-CHIEF

While welcoming you to the Jan-2023 (Vol. XIII, Issue No.
1) edition of CPJ Law Journal, it is, indeed, our honour to
share that CPJ Law Journal, a UGC Care Listed Journal, has
been recognized by the legal fraternity as a leading law
Journal. It is a Peer reviewed Journal that aims to create a
new and enhanced forum for exchange of ideas relating to
all aspects of Legal Studies and assures to keep you updated
with recent developments and reforms in the legal world in
the form of Articles, Research Papers, Case Studies etc. I
believe that learning is a never-ending process and one
continues to discover oneself in this journey. In this process
of learning, research studies have always been challenging
with positive outcomes witnessed as a result of meticulous
and persistent efforts. Researches in the field of Law have benefitted both the Industry
and the Academia and it has always been our continuous endeavor to publish such scholarly
Research Papers in this Bi-Annual National Journal of CPJ School of Law.
CPJ Law Journal is an open access Journal that aims at providing high-quality teaching
and research material to Academicians, Research Scholars, Students & Law Professionals.
This issue Includes papers from the Contemporary areas of Research in Investment
Treaties, Company Law, Default Bail, POSCO Act, Custodial Violence, Social Frauds,
Cyber Crime, Corporate Governance, Domestic Violence, Legal Aid, Criminal Liability,
Triple Talaq, Tax Planning, GST, Human Rights & Juvenile Justice.
We appreciate the tremendous response towards our “Call for Papers” and this compelled
us to publish our CPJ Law Journal Bi-Annually (in January & July) from the year 2022.
We once again welcome contributions in the form of unpublished original Articles, Case
Studies or Legal Research Reviews for publication. We are obliged to our widespread
readership for their continued support and encouragement in our endeavor to strengthen
every issue of CPJ Law Journal. The credit to this achievement also goes to all Authors,
Law Academicians, Editorial Board & Advisory Committee who have contributed to
make CPJ Law Journal a quality journal. We highly solicit to have your continuous
support and feedback for further growth of the Journal with quality learning for all the
readers.
With this note, welcome once again to CPJ Law Journal, Jan-2023 edition!!

Mr. Yugank Chaturvedi
Director General
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR

It is with pride and enthusiasm that I present Volume
XIII, Issue No. 1, (Jan-2023) of the CPJ Law Journal (CPJLJ).
It consists of words and complete analysis of the articles/
research papers covered. This issue of the Journal touches
upon a number of issues worthy to note in present
scenario. A highly evolved and complex justice system
makes enormous demands on the people who work in
it. Therefore, academicians, law students and legal
professionals need upto date information as well as
professional analysis on land mark judgments. CPJLJ
delivers this vital information to them.
It is pertinent to mention that CPJLJ is a blind two fold
Peer Reviewed Annual Journal. Accordingly, it brings to the readers only selected
articles/research papers of high standard and relevance. In a country governed by
the rule of law, it is important that awareness about the research is created among
those who are supposed to be concerned with these researches. Academicians can
play a very important role in the development of the higher research, and there is
need to encourage young minds to participate in development of research based on
the needs of the changing society and technical advances. This Journal provides an
excellent platform to all the Academicians and Research Scholars to contribute to
the development of sound research for the country.
I would like to express our gratitude to the Editorial Advisory Board and the Panel
of Referees for their constant guidance and support. Appreciation is due to our
valued contributors for their scholarly contributions to the Journal. Finally, and
perhaps most importantly, I wish to thank the entire Editorial team of the CPJ Law
Journal for the hard work, positive attitudes and dedication that make this Journal
excellent in so many ways.
I, therefore, hope that this issue of CPJLJ will prove to be of interest to all the
readers. We have tried to put together all the articles/research papers coherently.
We wish to encourage more contributions from academicians as well as research
scholars to ensure a continued success of the journal.

Prof. (Dr.) Amit Kr. Jain
Director, CA
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MESSAGE FROM CO-EDITOR

It is the supreme art of the teacher to awaken joy in creative
expression and knowledge- Albert Einstein
Dear Readers,
We are presenting to you Jan-2023, Vol. XIII, Issue No. 1 of
CPJ Law Journal. Our aim behind introducing this journal is
to create a new forum for exchange of ideas on all aspects of
legal studies and we assure to keep you updated with recent
developments in the legal world. Future scope of journal is
open to your suggestions. You are invited to contribute for
the Journal and your submissions should include original
research articles, criticism and commentaries on legal aspects.
The CPJ Law Journal is a UGC Care Listed journal which is
published Bi-annually. The journal publishes scholarly articles
and commentaries on various aspects of law contributed by jurists, practitioners, law professors
and students. The primary aim of this journal is to provide close insights into the various
contemporary and current issues of law to the readers. Contributing to this journal provides
an opportunity to authors to take an in-depth study in specific areas of the law and enhances
their skills in Legal Research Writings and Analysis.
Talking about this Journal, it is great to be part of such a great initiative which provides all
possible services to legal fraternity. Since it is not just confined to being a paper collection
activity, rather it aims at providing services for all round development of law students,
professionals and all others in this field. Also, being from law background, we feel that it is
our prime duty to contribute for development of the society and we have taken many initiatives
in this regard also by organizing various events of social relevance as well. Many exciting
years for the journal have passed. Some notable developments might have been recognized
by most of our readers but others probably have passed unnoticed to the majority. Therefore,
this CPJ Law Journal is not only a retrospective on the previous years but also a good
opportunity to summarize recent developments.
I hope you find this issue of Journal informative and interesting. The success of this enterprise
depends upon your response. We would appreciate your feedback. You are also requested
to submit your articles for the next issue July-2023 of CPJ Law Journal.

Dr. Shalini Tyagi
Dean
CPJ School of Law



Any democratic country with rule of Law as its core
value principle must guarantee Freedom of Speech and
Expression. It is considered the mother of all freedoms.
At times, the right to ask is more important than the
right of life. Unless we express, we cannot live. It is,
therefore, the social responsibility of any Educational
Institution to further the understanding of Democratic
Governance. It is in this context that a journal like CPJ
Law Journal adds importance and relevance.
The CPJLJ is being launched with the aim of remedying
the lack of authoritative academic writing devoted to
the critical analysis of Law and Legal Institutions. It is
intended to serve as a platform where Students, Academicians, Lawyers, Policymakers
and Scholars can contribute to the ongoing Legal, Political Disciplinary research in
the field. The Faculty of Law at CPJ aims at excelling in interdisciplinary research
in the field of Law and other disciplines like Sociology, Political Science, Public
Policy and Economics etc. As one of the first academic journals, it will have to look
at the inter-disciplinary aspects between Law, Development and Society, which are
three value-loaded terms in themselves.
I believe that it is the obligations of the academia to initiate discussion, analyze the
various issues that are being faced by India and the world at large and offer solution
for the same. The CPJLJ provides a forum for interdisciplinary legal studies and
offers intellectual space for ground–breaking critical research. It is not committed
to any particular theory, ideology or methodology and invites papers from a variety
of standpoints, ideologies, perspectives and methods. The journal aim to explore
and expand the boundaries of law and legal studies.
I wish the CPJLJ and the Editorial Board success in all their endeavours and hope
that they will keep up their academic work, which may provide some guidelines
for the betterment of Socio-legal scenario in India in particular, and across the world
in general.

Justice Rajesh Tandon
Former Judge
High Court of Uttarakhand

MESSAGE FROM HON’BLE JUSTICE RAJESH TANDON
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MESSAGE FROM SH. R.S. GOSWAMI

Dear Readers,

CPJ Law Journal is in its 12 th year of continuous
publication with a diverse, professional, highly engaged
and expert global readership. This Law Journal is a
box filled with original research-based papers, articles
etc., which is an attempt to cover almost all the subjects
relating to legal field.
Getting published is something all Law professionals
strive to achieve, and it feels great to me that
Chanderprabhu Jain College of Higher Studies & School
of Law is providing that platform by bringing out the
12th Volume of the CPJ Law Journal with eagerness and
enthusiasm.
The CPJ Law Journal Team deserves very high appreciation for this endeavor. I
cherish my association with this journal since its inception and wish it all success
and endurance. Such a journal for the practitioners, Law professors and Law students
is the need of hour.

Adv. R.S. Goswami
Ex-Chairman
Bar Council of Delhi
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MESSAGE FROM SH. MURARI TIWARI

I feel extremely exhilarated to be a part of CPJ Law
Journal which aims to create all aspects of Legal Studies
and also gives a highly readable and valuable addition
to the recent developments and reforms in the legal
world. It also helps to provide a different outlook to
various legal issues that are prevalent in the
contemporary society and also to extract exact solutions
for the same. As Nelson Mandela said and I quote,
“Education is the most powerful weapon which you
can use to change the world.”
The journal is a great way to invite one’s thoughts for
a fruitful experience in Legal Research and Drafting and
especially for Academicians, Lawyers and the Law students as it has become a
demanding area for the highly complex legal system. The relation between the Bar
Council of India and Law Colleges/University of Delhi is exceptional and the Bar
Council of India also promotes Legal Research such as conducting Seminars,
Workshops, Conferences etc.
In my entire career as an Advocate, I have always affirmed with the idea that
Journals and Research Work have quintessential means for advocating Societal Issues
and thereby, changing the entire horizon of the Indian Legal system and for the
betterment of Legal Fraternity.
I honor CPJ School of Law for giving me an opportunity to be a part of the Law
Journal Advisory Board.

Adv. Murari Tiwari
Chairman
Bar Council of Delhi
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India and Bilateral Investment Treaties: Refusal, Acceptance,
Backlash

Dr. Avinash Kumar*

ABSTRACT

India has risen to prominence in the world of investment treaties. The book by Dr. Ranjan
follows the evolution of India’s investment policy. This book is an excellent resource for
understanding India’s investment treaty law and policies. The pendulum of India’s investment
treaty policy has swung back toward scepticism and backlash in recent years. After being sued
by more than 20 foreign investors under various bilateral investment treaties [“BITs”], India
cancelled more than 67 investment treaties and approved a new Model BIT in 2015, ostensibly
to reconcile investment protection with the host state’s authority to regulate.
This book examines India’s approach to BITs, including their origins, development, and current
state of affairs. It records India’s investment treaty policy and includes legal analysis, as well
as critical observations on the broader socioeconomic environment in which the treaties are
implemented. This book is required reading for understanding the past, present and possible
futures of India’s foreign investment policy. The author aims to demonstrate that Prabhash
Ranjan is one of few who know the development and pros and cons of India’s foreign investment
policy. Furthermore, the author has attempted to critically examine Dr. Ranjan’s biases toward
the host state or foreign investor, if any.
Keywords: Foreign Investment, International Investment Agreement, Bilateral Investment
Agreement, Investor-State Dispute Settlement

I. BACKGROUND

Investment treaties prove to be an important tool to attract foreign investment as, by
signing an international investment agreement [“IIA”]/ bilateral investment treaty
[“BIT”],1 the host country signals a congenial investment environment, and stability
and offers treaty-based protection and hence enhanced protection for foreign

* Assistant Professor, Vivekananda Institute of Professional Studies, GGSIP University, New
Delhi, E-mail: avinashsanil@gmail.com, Mobile. 9716732315

1 International Investment Agreement and Bilateral Investment Treaty have been used
interchangeably throughout this book review.
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investments.2 The purpose of the IIA is primarily to protect and promote investment.3

The enhanced protection does play a prominent role in boosting investor confidence
to make investments. Further, an IIA guarantees fair and equitable treatment, full
protection and security, rules against expropriation, free transfer of currency, performance
requirement and treaty termination protection, national treatment guarantee and most
favoured nation treatment and similar other substantive protections. A BIT provides
for Investor-State Dispute Settlement [“ISDS”] as a preferred way to settlement for
disputes between investors and the host State.4

There has been an unprecedented increase in the number of investment treaties after
1990. It has grown from about 400 in 1989 to 3287 by June 2020 out of which 2657 are
in force.5 Of this total number of IIAs, 2897 are BITs and 390 are the Treaties with
Investment Provisions [“TIPs”].6

II. INDIA AND INTERNATIONAL INVESTMENT AGREEMENTS

India has adopted a diverse set of investment treaties as per its economic priorities.
The Government of India, even after the Dabhol dispute,7 and White Industries v. India
(2011) [“White Industries Dispute”]8 continued taking BIT/IIA obligations lightly.
For instance, in 2012 the cancellation of 2G spectrum licenses by the Supreme Court
and giving retrospective effect to tax laws among other measures adopted by the

2 K. Vandevelde, Investment Liberalization and Economic Development: The Role of Bilateral Investment
Treaties, 36 Columbia Journal of Transnational Law 522-525 (1998); P. M. Robin, The BIT
Won’t Bite: The American Bilateral Investment Treaty Programme, 33 AMERICAN UNIVERSITY LAW

REVIEW 942-43 (1984); UNCTC 1988, Bilateral Investment Treaties (Doc No.ST/CT/65).
3 Jeswald W. Salacuse, The Treatification of International Investment Law, 13(1) LAW AND BUSINESS

REVIEW OF THE AMERICAS 158-59 (2007).
4 Avinash Kumar, Analysis of Present Problems in India’s International Investment Agreements

and its Right to Regulate Foreign Investments 4-5 (2020) (Unpublished Ph.D. thesis, Central
University of South Bihar).

5 Ibid at 5-6.
6 Ibid. IIAs reflects the total number of treaties, although BITs are treaties entered into between

two countries. Treaties with Investment Provisions are the general treaties, which includes
both trade and investment protection provisions. Recently, Pacific Alliance - Singapore
FTA (2022) was signed between Chile, Colombia, Peru and Singapore on January 26,
2022, which are an example of TIP. In December 2021, Australia and the United Kingdom
also entered into TIP.

7 The Dabhol Power Company was established in 1992 to manage and operate the Dabhol
Power Plant in Maharashtra, India. Because of alleged “lack of transparency, alleged padded
costs and environmental hazards” Maharashtra state government ordered the project to be
halted. Later the Government of India settled this dispute amicably with the company,
although the reports allege that a large sum was paid for the settlement.

8 After nine years of unsuccessful attempt to enforce an ICC award against an Indian company
in Indian courts, White Industries has won its claim against India under the Australia-
India BIT that India had not fulfilled its obligation to provide an effective remedy. Under
BIT, an international tribunal held India accountable for extensive judicial delays.
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Government of India.9 By the time, India decided to overhaul its BIT practice and
terminated 67 plus BIT’s between 2017-18, an upwards of 17 BIT arbitration claims,
and notices were pending or pipelined against India. Hence, India is now engaging
in modernizing the existing stock of old-generation treaties, that excludes the
controversial standards of treatment altogether, thereby, narrowing the possibility of
its use for infringing the regulatory space of the host State.10 India is negotiating
with countries and previous BIT partners to enter into new investment treaties on
revised terms.

III. ABOUT THE BOOK

Considering the challenges before India and its changing foreign investment policy,
the book authored by Dr. PrabhashRanjan [“Dr. Rajan/ the author”] is well-timed.
The author intends to examine the shortcomings of the former IIAs signed by India,
the newly introduced Model Text for the Indian Bilateral Investment Treaty, 2015
[“Model BIT”] and the prospects of the new Model BIT. The book further weighs in
on the ongoing debate on IIA practice and ISDS and focuses on the present calamity
in India’s IIA practice, taking into consideration also, the global debate. The author
adopts a distinctive approach to writing the book by interviewing former Indian officials
and also takes utilises the aid of Right to Information11 responses amongst other primary
and secondary literature.12

Being a new subject, or an emerging area, writing on or about IIA and India’s stake
in the developing role of Investment treaties is fairly painful and challenging. As the
age of the IIA is comparatively less, the corresponding literature available on it is
also insufficient. I happened upon this book when I was writing my Ph.D. thesis. The
topic chosen for writing my Ph.D. thesis was “Analysis of Present Problems in India’s
International Investment Agreements and its Right to Regulate Foreign Investments.” It was
difficult for me to discover many relevant books in the Indian context while I was
looking for literature to help me write my PhD thesis. Fortunately, once this book
was published by Dr. Ranjan, it provided to be my light at the end of the tunnel.
The book, as the title suggests is the author putting forward his opinion on the BIT
program. Running around 380 pages, the book published by Oxford India is divided
into 3 parts and a total of 9 chapters, followed by a list of annexures and an index.
The book was published on 24 April 2019 and includes most of the recent developments

9 Before government of India scrapped contentious retrospective tax regulations in August
2021, Vodafone, Cairn Energy among others dragged India into international arbitration.
This laid to a massive stifling of India’s reputation among international investors.

10 Aniruddha Rajput, Safeguarding India’s Regulatory Autonomy: Analysis of the New Model Bilateral
Investment Treaty, 14.3 Manchester Journal of International Economic Law 294 (2017).

11 Subject to certain limitations, Right to Information Act, 2005 provides that any citizen of
India may request information from a ‘public authority’ and the public authority is bound
to provide the information within thirty days.

12 Jarrod Hepburn, India and Bilateral Investment Treaties: Refusal, Acceptance, Backlash, 1 INDIAN

LAW REVIEW (2019).
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in India’s IIA practice. It provides an incisive and critical account of India’s engagement
with BITs and ISDS whilst also addressing the global backlash against the IIA13 and/
or ISDS. The author highlights lacunae in the investment policy of the Indian government
and the role of the judiciary and takes a stand against India’s indeterminate investment
policy and redundant assertive approach in BIT negotiations. The author provides his
criticism towards India for terminating mass BITs and portrays his compliments on
the role that BITs have played in attracting FDI inflows, emphasizing on foreign
investors’ rights without clearly stating the cost to the country.14

IV. PHASES IN INDIA’S INTERNATIONAL INVESTMENT POLICY

A. The Refusal Phase

The first part of the book covers the period from 1947 to 1990, which Dr. Ranjan
refers to as the ‘Refusal Phase’, wherein India did not sign any BIT during this time.
Nonetheless, he supports the foreign investment policy adopted by India’s first Prime
Minister, Pandit Nehru, in the 1950s-60s. Dr. Ranjan has been a vocal critic of his
successor Indira Gandhi’s foreign investment policy, who supported the “License Raj.”
It is pertinent to mention herein, that Indira Gandhi replaced the Mixed Economy
approach with a Socialist approach. In the 1970’s and 1980s, India changed its receptive
approach towards foreign investment and introduced many stringent regulations.15

According to Dr. Ranjan, India’s rejection of adopting BIT was due to the country’s
preference for a socialist economic model and willingness to establish a new international
economic order. Dr. Ranjan establishes that India was neither unwelcoming of foreign
investors using international arbitration, nor did it shut its doors to foreign investments.16

13 It is alleged that international arbitration tribunals have exercised extensive powers of
adjudication and taking away rulemaking function from states and imposing unnecessary
restrictions on sovereignty. It is also alleged that the ISDS tribunal is dominated by a select
group of arbitrators who usually decide in favour of foreign investors, particularly in favour
of investors from developed countries.
Many awards have resulted in incoherent and inconsistent jurisprudence. Methanex Corp.
award with several other awards has shown that disparity, raising serious doubts about
the legitimacy of the present investment regime. There is a growing trend amongst developing
countries to withdraw from BITs or ISDS systems. Nicaragua, Bolivia, Venezuela, Ecuador
has taken steps to withdraw from the ISDS system. Australian Government is the first
developed country to withdraw from the system of investor-state arbitration in response to
the Philip Morris dispute in 2011. Many others are excluding ISDS, e.g., the Philippines
have avoided ISDS while signing FTA with Japan, India has signed BIT with Brazil which
contains no ISDS. Besides, withdrawal from investment treaties, or not renewing old/ expiring
BITs has grown.

14 Supra note 4 at 30.
15 Supra note 4 at 26.
16 Pushkar Anand, Tracing the History, and Impact, of India’s Bilateral Investment Treaties, The

Wire (November 11, 2019) https://thewire.in/books/prabhash-ranjan-bilateral-investment-
treaties.
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B. Acceptance

Dr. Ranjan referred to the second phase as the phase of ‘Acceptance’, tracing the
country’s journey following the 1991 economic reforms. India eagerly accepted and
signed numerous BITs during this time, believing that doing so would promote foreign
investment. The same may not be agreed upon. Before the year 2000, no ISDS claim
was pending or pipelined against India. In the hindsight, it can be said that the
government of India wittingly or unwittingly proved gullible and had to suffer many
adverse awards and ultimately had to eat the humble pie and terminate many BITs.17

The real issue is how to resolve this love-hate syndrome and contain foreign investment
to India’s advantage.

C. Backlash

The third phase, referred to as ‘Backlash’ by Dr. Ranjan, includes the White Industries
Dispute, the Dabhol Power Project case, 15 plus other ISDS claims against India, mass
BIT terminations, and the post-Model BIT 2015 scenario.According to Ranjan, a barrage
of ISDS claims filed against India following the ‘White Industries Dispute’ in 2010
prompted the government to reconsider its existing BIT program. I submit that Dr.
Ranjan throughout has been harsh while criticizing India’s investment treaty policy
and attempted to assert that India’s policy has swung back toward scepticism and
backlash in recent years.

V. CRITICAL STUDY OF THE BOOK

Pushkar Anand, in the book review of the same book, states that Dr. Ranjan has not
dealt with ‘investor obligations’ under the BITs –a very significant agenda of ISDS reforms
globally, and a very important tool for achieving the balance of obligations in a BIT,
particularly from the perspective of third world states.18 It is also pertinent to mention
herein that Dr. Ranjan has been critical of the ‘third world approaches to international
law.’
Chapters 1 and 2 provide an overview of investment treaties and an analysisof India’s
economic policy in light of foreign investment law and institutions. Chapter 3 of the
book turns its focus to India’s experience with BITs.
Dr. Ranjan argues that the mass termination of BITs is problematic.Instead of unilaterally
terminating the BITs, India should have re-negotiated the IIAs signed before 2015.19

He asserts that the arbitration proceedings and future notices would go on as the
terminated BITs would be in operation for the next 10-15 years due to their ‘sunset
clause’. Moreover, he suspected that instead of working on solutions, India is dodging
its role by continuously changing its foreign investment policy.20

17 Supra note 4 at 3-4.
18 Supra note 16.
19 Prabhash Ranjan, India and Bilateral Investment Treaties: Refusal, Acceptance, Backlash; 287-

293(1 ed. Oxford University Press 2019).
20 Ibid at 287-293.
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Addressing the fact that the first ISDS award issued against India in White Industries
Dispute Case was filed in light of judicial delays, it was argued that, if judicial efficiency
and independence has been the reason for not filing the claims against India between
1994-2010, then the trend ought to have continued post-2010. Citing the Law Commission
Report No.224 and No.230 of 2009, Dr. Ranjan has claimed that given the backlog of
cases pending before the judiciary and several Law Commission reports, the efficiency
of the Indian judiciary is questionable.21 He opined that the Indian government never
expected such broad implications of the IIAs signed by India before 2012.The government
did not expect that a BIT claim would be brought against India for the actions of the
Indian judiciary.22I submit that whether the government expected it or not, the action
of the judiciary is not controlled by the government. The government cannot undo
the actions of the judiciary, although under International Law the state is liable for
the acts of the judiciary. In a recent judgement, Shivashakti Sugars Limited v. Shree
Renuka Sugar Limited & Ors. (2017) 7 SCC 729 70, the supreme court reemphasized
that the judiciary should do the economic analysis or economic impact assessment
before judging the matter. It was not the first time, that when judiciary emphasized
the need for economic assessment.
After reviewing the arbitral case law, Dr. Ranjan argues that most ISDS cases have
not been brought against India for the exercise of genuine rights to regulate in the
public interest but due to bad regulation by the government.23 He contended that all
the BIT claims against India have been brought due to “abusive and arbitrary” state
action, including domestic judicial delays, failures of due process, malafide executive
action, retrospective laws and failure to abide by specific guarantees provided to
investors.24Jarrod Hepburn has concluded that the real problem for Dr. Ranjan is drafting
a treaty that captures these potential examples of abuse while also providing access
to justice to foreign investors in the state and attracting new foreign investors.25

I opine that when the judiciary and governments in other jurisdictions keep finding
ways to support the home government or domestic interests, whether the government
should take moral lessons from a researcher or follow the respectable patterns
internationally. Whether India gets a permanent UN Security Council seat, or the
Indian space organization will move to the moon or sun is not that relevant, the
objective is not a foreign investment but enhanced GDP and better standards of living
for the population. The more important object of any agreement or policy is that
particularly our BITs do not become sources of loss or exploitation of its citizens.
Dr. Ranjan cites several studies, both general and specific to India, that say BITs
contribute to foreign investment inflows.26 Others have also argued a positive link
between the IIAs and FDI inflows.27 But IIA’s role in attracting foreign investment is
21 Ibid at 133-135.
22 Ibid at 267 (citing interview with two officials of the ministry of Finance, government of

India).
23 Ibid at 275, 281.
24 Ibid at 265.
25 Supra note12.
26 Supra note 19 at 126-130.
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now increasingly being questioned. Scholars have concluded that factors such as good
institutional quality, and local property rights in the host state have a direct influence
on foreign investment.28 The host country’s overall economic and political stability
and other related factors also play an important role in bringing FDI inflows.29

It is noteworthy that India has not signed BITs with countries such as the US, Japan,
Hong Kong, Luxemburg, and Singapore which supplies a good amount of FDI into
India. Meaning thereby, instead of signing BITs with great economic powers, India
succeeded only to sign BITs with small economic powers. Data shows that the US
has been the second-largest investor in India after Mauritius (10% of total FDI flows
in India from 2000-07 originated from the US).30 A recent study suggests that institutional
support is important.31

Dr. Ranjan has alleged that the new Model BIT is contrary to the Indian government’s
claim and does not strike a balance between the protection of foreign investment and
the host States’ right to regulate. In the eighth chapter, he asserts that the new model’s
objective appears to be to defend India against future BIT claims rather than to strike
a balance between the right to govern and investor protection. He seems overtly
critical of the government. I submit that the government has claimed that a new
model has been introduced to protect the regulatory freedom, and if not, the
government’s claim must be substantiated with the fact. Many countries have reconsidered
the BITs signing and India is not an exception.
Moreover, some of the book’s more technical terminology, such as “capital account
liberalization” and “current account liberalization,” might have been explained in an easy
sense for readers without an economics background.32 The book largely draws on

27 Eric Neumayer & Laura Spess, Do bilateral investment treaties increase foreign direct investment
to developing countries?, 33(10) World Development 1567–1585 (2005), available at: LSE Research
Online, http://eprints.lse.ac.uk/archive/00000627; P. Egger & Merlo V., The impact of bilateral
investment treaties on FDI dynamics, 30(10) World Economy 1536–1549 (2007); Peter Egger
&Michael Pfaffermayr, The impact of bilateral investment treaties on foreign direct investment,
32(4) Journal of Comparative Economics 788–804 (2004); Chankwon Bae& Hyeyoon Keum,
The Impact of FTAs on FDI in Korea, WORLD ECONOMY (2013).

28 E. Aisbett, Bilateral Investment Treaties and Foreign Direct Investment: Correlation v. Causation
in K SAUVANT et. al. (Eds.), The Effect of Treaties on Foreign Direct Investment, 395
(Oxford University Press, 2009); J. W. Yackee, Do Bilateral Investment Treaties Promote Foreign
Direct Investment? Some Hints from Alternative Evidence, 51 Virginia Journal of International
Law 397 (2010); L. Poulsen, The Importance of Bits for Foreign Direct Investment & Political
Risk Insurance: Revisiting the Evidence, 1 Yearbook on International Investment Law and
Policy (2010).

29 Jeswald W. Salacuse, BIT by BIT: The Growth of Bilateral Investment Treaties and Their Impact
on Foreign Investment in Developing Countries, 24 INTERNATIONAL LAWYER 673 (1990).

30 Supra note 4 at 9.
31 Jaivir Singh, Vatsala Shreeti, et al., The Impact of Bilateral Investment Treaties on FDI

Inflows into India: Some Empirical Results (Indian Council for Research on International
Economic Relations, Working Paper No. 391, June 2020).

32 Supra note 12.
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some of the author’searlier work.33 Chapter 8 is largely drawing on the author’s only
research paper published in the year 2016.34

Throughout the book, Dr. Ranjan remained critical to abandon the system, whilst
also being critical to improve the system. He believes that there is a propensity to
portray every state action as a harmless attempt to regulate in the public interest,
without considering the fact that states may abuse their public power, which is just
as problematic. Dr. Ranjan has also spoken out against third-world countries’ one-
sided criticism of international law, particularly international investment law, without
taking into account the pros and cons of ISDS and investment treaties. However, he
suggests that the approach of third-world countries must change, as the United States,
for example, is not just a capital exporter but also a capital importer. As a result,
their approach to the United States in 2020 cannot be the same as it was in 2000.
Unlike B.S. Chimni and Sornarajah, and supporters of the third-world approach to
international law, he has been a persistent supporter of BIT and ISDS, despite being
critical in suggesting reforms in the system, throughout his book.

VI. CONCLUDING REMARKS

In my opinion, if BITs and international investment law are to remain relevant and
not be dismissed as part of global capitalism’s agenda, BITs and IIAs must be reinvented
to include the interests of a wide range of stakeholders, including not only foreign
investors and states but also lower strata of the society.35

Dr. Ranjan deserves praise for producing such a well-researched book. I view it as
essential reading for anyone interested in BITs, investment arbitration, the current
global controversy, and its implications for India. Given India’s growing economic
significance and the country’s unique approach to investment treaty reform, this book
offers a comprehensive overview of India’s investment treaty law and policy. The
book is a seminal work on BITs. The author has elucidated India’s investment situation
from independence to the present in a very lucid and consistent manner, relying on
different authorities and case laws. The author is unquestionably the most influential
Indian academic working on the International Investment Treaty program, and the
book reflects his extensive research and understanding of the subject.

33 Prabhash Ranjan, India’s Bilateral Investment Treaty Programme –Past, Present and Future in
KAVALJIT SINGH AND BURGHARD IGLE (Eds.), RETHINKING BILATERAL INVESTMENT TREATIES: CRITICAL
ISSUES AND POLICY CHOICES (Both Ends, Amsterdam, 2016); Prabhash Ranjan, India’s International
Investment Agreements and India’s regulatory power as a host nation (2012) (Unpublished Ph.D.
thesis, Kings College London); Prabhash Ranjan, Non-Precluded Measures in Indian International
Investment Agreements and India’s Regulatory Power as a Host Nation, 2 ASIAN JOURNAL OF
INTERNATIONAL LAW (2012); Prabhash Ranjan, A Domestic Law may not Protect Foreign Investments
in India, HINDUSTAN TIMES, February 04, 2020, available at: https://www.hindustantimes.com/
analysis/a-domestic- law-may-not-protect-foreign-investments-in-india/story-
x4QNAT1o2jBtFhJ1Hq4C2M.html.

34 Prabhash Ranjan & Pushkar Anand, The 2016 Model Indian Bilateral Investment Treaty: A
Critical Deconstruction, 38.1 NORTHWESTERN JOURNAL OF INTERNATIONAL LAW AND BUSINESS 12
(2017).

35 Supra note 16.
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Critical Analysis of Criminal Liability of Director in Company
Law, 2013

Dr. Dakshita Sangwan*

ABSTRACT

The directors must act in good faith and maintain the integrity of the fiduciary relationship.
However, there may be occasions when the board of directors oversteps its authority or operates
under the pretence of the company’s separate legal entity. They are also the company’s directing
minds, and they will be held liable for any illegal behaviour. As a result, some clauses requiring
the director to be personally accountable for his or her acts must be added. The author of this
paper analyses the need for implementing provisions for a director’s criminal culpability, as
well as Company Law provisions that impose criminal liability on directors, and the implications
of the Companies Act’s Decriminalization by the “Companies (Amendment) Act 2020.” The
author opposes the change since it contradicts and denies the aim of instituting penal clauses,
which could be harmful to the Company’s long-term operations.

INTRODUCTION

According to the principle of alter ego, a corporation can be held legally accountable
for the activities of those in charge of the company’s business. The ideology strives
to consider the corporation and its directors/shareholders as a single entity, removing
the corporate veil in the process. By deconstructing several major Indian court rulings,
this paper aims to trace the emergence of the concept of alter ego in India. The
Supreme Court Judgement in Iridium India Telecom Ltd. v. Motorola Inc.1, followed by
Sunil Bharti v. CBI,2 paved the way for a more nuanced view of corporate criminal
responsibility. The recent amendments to the Companies Act, 2013, which further the
Indian government’s goal of striking a balance between making the legal framework
more conducive to businesses while also ensuring that reasonable measures for wrongful
acts or omissions by companies remain in place, are discussed in this article. Although
the recent reforms are a positive step toward making India more business-friendly,
this paper emphasises the urgent need to overcome the challenges that are expected
to arise as a result of the implementation of the updated framework.

* Assistant Professor, School of Law, G.D. Goenka University, Gurugram (formerly Gurgaon)
- 122103, E-mail: dakshita.sangwan@gdgoenka.ac.in, Mobile: 9871806779

1 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.).
2 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.).
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The foundation of company law was established in common law with the formation
of the separate legal entity premise,3 which was later adopted by Indian courts.4 The
courts, on the other hand, have looked into this concept and decided not to follow it
to the letter.5 As a result, the corporate veil can be lifted in some cases, particularly
when two key conditions for establishing criminal culpability, namely mens rea (guilty
mind) and administration of physical punishment, are lacking.
The integrity of the fiduciary relationship between the company and its directors is a
well-established principle of corporate law6, and a company’s director must carry out
his duties in the best possible way.7 However, there have been recent examples of
business leaders betraying the company’s trust and profiting from their illicit activities.
As a result, despite the fact that a corporation has its legal existence, several key
ideas have emerged to support the imposition of criminal liability on a company’s
directors through piercing the corporate veil.

1. The Alter-Ego Doctrine: The company’s guiding mentality must be held criminally
accountable.

2. Ultra-Vires: Any act of a director that goes beyond the director’s powers and
functions as a result of his position is enough to hold him personally accountable.8
As a result, the director must operate within his authority.

Because the director is considered to have acted under the guise of the corporation,
there are several instances when a director may be held personally liable in addition
to the company’s responsibilities. 9 Although the Act does not expressly state that the
director is criminally liable, any “official” who is in default for conducting a wrongful
act or any act in contravention of the Statute is susceptible to criminal prosecution.
The definition of “officer” in the Act includes a director10, and “officer who is in
default” includes a director who is subject to any penalty, jail time, or fine.11 As a
result, laws that hold a corporate official criminally liable may also hold the Director
liable.

3 Solomon v. Solomon & Co., [1897] AC 22 (HL).
4 Vodafone International Holdings v. Union of India, MANU/SC/0051/2012; (2012) 6 SCC

613.
5 Bhatia Industries and Infrastructures Ltd. v. Asia Natural Resources (India) Ltd., MANU/

MH/1827/201; (2017) Comp Cas 46.
6 Sangramsingh Gaikwad v. Shantadevi Gaikwad, MANU/SC/0052/2005 AIR 2005 SC 809;

Kamal Dutta v. Ruby General Hospital, MANU/SC/8408/2006 (2006) 7 SCC 613.
7 Tata Consultancy Services v. Cyrus Investments Pvt. Ltd., MANU/SC/0227/2021; C.A. No.

440/2020 (SC); Subrata Roy Sahara v. Union of India, MANU/SC/0406/2014; (2014) 8
SCC 470.

8 Re Brazil Rubber plantations and Estates Ltd, (1911) 1 Ch.425.
9 A. Ramaiya, Guide to the Companies Act (19th ed., 2020).
10 The Companies Act, 2013, § 2 (60).
11 The Companies Act, 2013, § 2 (61).
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THE NOTION OF CORPORATE CRIMINAL LIABILITY & ALTER EGO

The relationship between criminal responsibility and business has long been a topic
of contention in legal systems. Until the seventeenth century, when corporations became
commonplace, it was widely assumed that they could not be held criminally liable.12

Initially, corporations were only regarded to be implicated in criminal proceedings if
they were accused of causing a public disturbance. When quasi-public corporations
were found to have caused public nuisance as a result of their nonfeasance, the English
and American legal systems linked public nuisance with corporations at first.13 This
precedent ultimately evolved into the more general principle that a person acting as
a corporation’s representative could not be held liable for the corporation’s failure to
perform a specific obligation because only the corporation was responsible for it.14

This theory allows courts to criminalise private commercial enterprises for public nuisances
that were previously solely attributed to quasi-public corporations.15 In the end, it
was established that enterprises might be held criminally liable for both positive and
negative acts and omissions. After the precedent for finding corporations liable for
misfeasance for causing a nuisance had been established, the courts were free to apply
the approach to other acts of misfeasance that did not require a motive.16

This ambit was slower to expand to cover offences requiring intent until 190917 when
the United States Supreme Court became the first to hold a corporation liable for a
criminal requiring intent. 18 Because of its emphasis on corporate vicarious guilt, this
ruling was severely condemned at the time for being at odds with the objective of
criminal law as a tool for punishing people who have done moral evil.
Since then, the global apportionment of corporate liability for conduct requiring criminal
intent has skyrocketed. The Supreme Court of India has consistently stated that any
criminal offence that requires a minimum sentence plus a fine precludes courts from
imposing only the fine.19

According to the High Courts of numerous Indian states, businesses could not be
tried for crimes that required corporal punishment or incarceration since they could

12 Kathleen F. Brickey, Corporate Criminal Accountability: A Brief History and an Observation,
60 WASH. U. L. QUARTERLY. 393, 396 (1982).

13 L.H. LEIGH, THE CRIMINAL LIABILITY OF CORPORATIONS IN ENGLISH LAW 16-18
(1969).

14 JOHN C. COFFEE, JR., CORPORATE CRIMINAL RESPONSIBILITY, ENCYCLOPAEDIA OF
CRIME AND JUSTICE 253-254 (Sanford H. Kadish ed., 1983).

15 James R. Elkins, Corporations and the Criminal Law: An Uneasy Alliance, 65 KY. L. J. 73,
91-92 (1976).

16 New York Central R. Co. v. United States, 212 U.S. 481 (1909).
17 Supra 18
18 James R. Elkins, Corporations and the Criminal Law: An Uneasy Alliance, 65 KY. L. J. 73,

91-92 (1976).
19 Asst. Commr. v. Velliappa Textiles Ltd., (2003) 11 SCC 405 (Ind.); State of Maharashtra v.

Jugmandar Lal, (1966) 3 SCR 1 (Ind.).
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not be put to prison.20 Following the Supreme Court’s ruling in A.K. Khosla v. T.S.
Venkatesan, the judiciary began to address the other barrier of not being able to
attach mens rea to a firm, which was a prerequisite unless the statute expressly said
otherwise.21 While a sentence that exceeded the statute’s criteria was always illegal,
courts began to recognise that a sentence that was less than the statute’s standards
was not always improper.22

Finally, the Supreme Court consolidated its position on the matter in Standard Chartered
Bank and Others v. Directorate of Enforcement and Others23, setting the path for
following judgements and legislative revisions. Section 27 of the Securities and Exchange
Board of India Act, 1992, states that an officer of a company will be found guilty of
offences committed by companies if that officer is in charge of and responsible for
the company’s business, and Section 450 of the Companies Act, which states that an
officer of a company will be found guilty of offences committed by companies if that
officer is in charge of and responsible for the company’s business. A company’s Board
of Directors is authorised to carry out the acts listed in Section 179 (1) of the Companies
Act, 2013, and is consequently responsible for all of the company’s actions.
This article aims to analyse the concept of alter ego and the legitimacy of its reverse
application by looking at court decisions that led up to current legislative modifications,
as this is not a concept that can exist without a counterweight. It also compares and
contrasts the UK and US approaches, aiming to put the current system in context
with how other nations manage corporate criminal liability.

QUONDAM’S STANCE OF LAW

The alter ego principle, which holds that a company can be held criminally liable for
the actions of its directors, was previously endorsed by a single judge bench of the
Supreme Court in Assistant Commissioner, Assessment-II, Bangalore v. Messers Velliappa
Textiles Ltd.24, which addressed the procedural hurdle of being unable to arrest companies
for crimes. The private corporation was charged with breaking sections of the Income
Tax Act of1961, which included penalties of both imprisonment and fines. The court
determined that the corporation could not be imprisoned because it lacked a physical
form, and since the fine had to be accompanied by incarceration, one could not be
imposed without the other. This took a very literal approach to assign crime to
businesses, and it was discovered that the age-old problem of being unable to enforce
criminal sanctions on corporations owing to their lack of physical presence still existed.
Merriam Webster defines it as a “second self” or “another version of oneself.” In law

20 State of Maharashtra v. Syndicate Transport Company Private Ltd., (1964) AIR Bom 195
(Ind.); Kusum Products Ltd. v. S.K. Sinha, I.T.O. Central Circle-X, Calcutta, (1980) 126 ITR
804 (Ind.).

21 A.K. Khosla v. T.S. Venkatesan, (1992) Crl. L. J. 1448 (Ind.); Kalpanath Rai v. State, (1997)
8 SCC 732 (Ind.).

22 Oswal Vanaspati & Allied Industries v. State of U.P., (1993) 1 Comp L. J. 172 (Ind.).
23 Standard Chartered Bank v. Directorate of Enforcement, (2005) 4 SCC 530 (Ind.).
24 Asst. Commr. v. Velliappa Textiles Ltd., (2003) 11 SCC 405 (Ind.).
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from all over the world, the Alter Ego Principle is an exception to the otherwise
conventional position that a company is an entity apart from its shareholders/directors.
By treating the corporation’s directors/shareholders and the company as a single entity,
the Alter Ego Doctrine dissolves the corporate veil.
A three-judge bench of the Supreme Court later overturned the Supreme Court’s previous
position in Standard Chartered Bank v. Directorate of Enforcement25, holding that
the legislature could not have intended to penalise corporations for minor offences
while completely exempting them from more serious offences simply because the statute
required a fine to be accompanied by imprisonment. The Supreme Court bench did
not go on to decide whether corporations could have mens rea, but it did rule that
they might be prosecuted and penalised for criminal offences. The Supreme Court’s
judgements in Iridium India Telecom Ltd. v. Motorola Inc.26 and Sunil Bharti Mittal
v. CBI27 set the door for a more nuanced approach to corporate criminal responsibility,
holding firms more accountable for their acts while still resolving procedural concerns.
This was a significant step toward a more complex approach to corporate criminal
culpability in India, as it meant that criminal laws could not be applied to enterprises
in the same way that they were applied to individuals. On a procedural level, it
answered the question of whether firms might face penalties instead of jail time when
the crime required both.
In the Iridium ruling, it was determined that the actions of those in control of a
corporation’s activities are attributed to the firm, and that criminal accusations levelled
against such individuals may be imputed to the company as well.28 The Supreme Court’s
ruling in Iridium restated the court’s position on corporate criminal culpability while
also addressing the question of whether companies might be considered criminally
motivated. When it came to apportioning criminal guilt, the Supreme Court had relied
heavily on the doctrine of attribution to determine who had actual control of the
firm (to the extent that the company could be said to be acting through the person).
In this way, the Iridium decision was a step forward from the Standard Chartered
decision, because, in the former, the person in charge of the company’s affairs could
be held liable for the company’s wrongful actions, whereas, in the latter, a person
must be an authorised person acting in the course of his or her employment to be
held liable for the company’s actions.
People with the power to steer the company’s direction, as derived from the Articles
of Association, Memorandum of Association, approvals in meetings, or directly identified
by directors, would be accountable for the company’s claimed infractions, the Supreme
Court held in the Iridium ruling29. The Iridium bench went on to expand the concept
of “essential to the company’s functioning” to encompass any natural person in control

25 Standard Chartered Bank v. Directorate of Enforcement, (2005) 4 SCC 530 (Ind.).
26 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.).
27 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.).
28 Iridium India Telecom Ltd. v. Motorola Inc., (2011) 1 SCC 74 (Ind.).
29 Tesco Supermarket v. Nattrass, [1972] AC 153 (Ind.).



14 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

of the company’s affairs. However, this ruling does not address several issues: (a)
What if no single officer was to blame for the occurrences? (a) What are the company’s
responsibilities if officers are held liable? (c) What is the scope and nature of the
company’s possible liabilities? And (d) how would shareholders be rewarded for the
deterioration of their assets? Given the gravity of the issues, the Iridium case defined
the judiciary’s position on corporate criminal liability and paved the way for subsequent
judgements and legislative changes.
During the Supreme Court-monitored CBI investigation into the awarding of Unified
Access Services Licenses, the CBI has named the Deputy General Directors of three
cellular companies. The main claim was that the accused public employees collaborated
with the accused beneficiary corporations to make a decision that gave them an undue
financial benefit while causing the Exchequer to lose money.30

The learned Special Judge also called the directors of M/s Bharti Cellular Limited
and M/s Sterling Cellular Limited, Mr Sunil Bharti and Mr Raavi Ruia, respectively,
in addition to the defendants identified in the charge sheet. This was explained by
the fact that, in their capacity as directors, these persons are in command of the
different enterprises’ activities and reflect each one’s directing mind and will. As a
result, they served as the “alter ego” of their companies, and their acts could be
traced back to them. Based on this, the Special Judge found that there was sufficient
evidence on the record to proceed against the three directors as well.31

Then, in Sunil Bharti Mittal v. CBI32, a Supreme Court bench probed the Iridium alter
ego theory, looking into different permutations that would beg its application, adding
a few layers of intricacy to an issue that had already been essential to the problem of
corporate criminal culpability. It examined the contested order before coming to a
full determination on the issue at hand: whether the firm’s culpability may be allocated
to the person(s) in charge of the company’s affairs under the alter ego principle.33

The appellants claimed that the alter ego principle had been inverted and that the
company’s liabilities had been shifted to the individual(s) in charge of its business.
Because the offences were not strict liability, the respondents countered that they
had to be linked to ill intent, and because the corporations would only act through
their directors/officers, it was their mens rea that needed to be evaluated.34

When considering the aforementioned arguments, the Court leaned heavily on Iridium’s
precedent, which stated that if the person(s) in charge of the company’s affairs commit
an offence requiring criminal intent, the criminality that would be attributed to them
would also be attributed to the company (since they were the company’s “alter ego”).
The directors’ authority over the firms’ affairs and the potential that the companies’

30 Sunil Bharti Mittal v. CBI, (2015) 4 SCC 609 (Ind.).
31 Ibid.
32 Ibid.
33 Vishal Gera & Pierre Uppal, Alter Ego: Judges and Punishes, MONDAQ (Jan. 13, 2020)

https://www.mondaq.com/india/shareholders/882646/alter-ego-judges-and-punishes.
34 Ibid.
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will was represented via the directors due to their controlling position were the primary
reasons for summoning them in this case.
When the company is the accused party, the three-judge panel decided that the directors
can only be held liable for the company’s actions if there is enough incriminating
evidence against them to prove their role and criminal intent in the crime; or if the
statute expressly states that directors are liable.
The court also reversed the order calling the directors, ruling that the court’s reliance
on the concept of alter ego was inappropriate. Based on the criteria described above,
the Special Court had failed to declare its satisfaction about the presence of material
sufficient to incriminate the directors for the offences in the impugned order. The
Supreme Court confirmed the significance of the terms “grounds for proceeding” in
the applicable statutes, ruling that an order that fails to explain the reason(s) for
establishing a prima facie case against the controlling individuals may be reversed.
Even though the Supreme Court clarified the law on this point, the Special Court was
given the task of examining the facts on the record to see if there were sufficient
grounds to indict the Directors in question.35

The court also maintained the fundamental principle of criminal law that vicarious
culpability must arise directly from the laws, and that vicarious accountability could
not be imposed automatically when a company has deemed an offender in the absence
of a statutory provision proclaiming it such. The Court went on to say that while the
theory of alter ego might be applied to impute mens rea to a business, a reverse
application would require one of the two conditions outlined above. Later, The Securities
and Exchange Board of India decided in In Reference Amazan Capital Ltd36 that criminal
liability could not be imposed on erring directors unless they could be held personally
culpable for their activities. The change from total immunity to holding firms criminally
liable came as a result of the aforementioned judgements, without the courts digging
into the merits of corporate criminal liability. Questions such as whether this has
served as a deterrent or resulted in reprisal have gone unanswered. Furthermore,
the fact that criminal prosecution of a company leads to the loss of assets and reputation,
jeopardising stakeholders’ interests, has not been taken into account, leaving the Iridium
judgment’s unanswered questions unsolved. Although the Sunil Bharti Mittal judgement
said that directors could not be held vicariously liable for the company’s illegal acts,
a more detailed discussion of why this was the case could have cleared up some
confusion. Some of the uncertainty was addressed in subsequent legislative reforms,
which were principally triggered by the Report of the Committee to Review Offences
under the Companies Act, 2013.37

35 Satish Padhi et al., Corporate Criminal Liability: Principles Of Attribution And Vicarious
Liability Clarified, MONDAQ (Feb. 05, 2015) https://www.mondaq.com/india/
corporatecrime/372090/corporate-criminal-liability-principles-of-attribution-and-
vicariousliability-clarified.

36 In Re. Amazan Capital Ltd., (2017) SCCOnline SEBI 54 (Ind.).
37 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., REPORT OF THE COMMITTEE TO REVIEW

OFFENCES UNDER THE COMPANIES ACT, 2013 (2018), https://www.mca.gov.in/
Ministry/pdf/Re portCommittee_28082018.pdf.



16 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

CRIMINAL LIABILITY PROVISIONS AND THE COMPANIES ACT
DECRIMINALIZATION

To enhance India’s ranking on the “Ease of Doing Business” Index and attract
international investment, several initiatives have been made to decriminalise business
rules.38 In light of this, the legislature has amended the Companies Act of 2013 to
decriminalise it in 2020.39 As a result, the director’s criminal culpability has been lowered
or removed in several instances.

(A) Less Severe Penalties

There were provisions before the alteration that permitted for the director’s
imprisonment as well as a fine if he was found in violation of a specific clause. However,
the change has abolished the possibility of jail in some cases, erasing a component of
the earlier preventive measure enacted by legislators. For example, if a Director violates
a Charitable Company’s standards, the formerly relevant term of imprisonment has
been deleted.40 The clause was added as a safeguard, but removing it could have a
detrimental consequence because the firm’s directors may become more careless in
their work, causing the company to suffer.
Similarly, the provision that previously required a director to be imprisoned if he or
she submitted a prospectus in contravention of Section 26 of the Act has been repealed.41

A prospectus is a crucial document that enables the general public to buy stock in a
firm.42 The danger of criminal fines keeps the directors in check if they make any
misrepresentations in the prospectus.43 As a result, any failure to follow the procedure
for releasing a prospectus might declare the document null and void, posing a significant
risk to the general public, and the elimination of the jail penalty has done nothing to
improve the problem. It could lead to more instances where the public becomes enraged
as a result of misrepresentations in the prospectus, harming the company even before
it begins operations. Furthermore, if a director fails to comply with the method for
dealing in stocks on the stock exchange,44 as well as the procedure for buying back
securities, the jail penalty has been abolished.45 Despite the existence of a fine punishment,

38 Shaifali Sharma, Decriminalization of Offences under Commercial Law – A step towards
east of doing Business, Vinod Kothari and Co., (last accessed on May 19, 2021). Available
at http://vinodkothari.com/wp-content/uploads/2020/08/Decriminalization-of-offences-
under-commerciallaws.pdf.

39 Neetika Ahuja and Ankita Mehra, Decriminalization of Offence under Company Law: Need
of the Hour, International Law Office (August 31, 2020), (last accessed on May 20, 2021).
Available at https://www.internationallawoffice.com/Newsletters/Corporate-Commercial/
India/ClasisLaw/Decriminalisation-of-offences-under-Companies-Act-need-of-the-hour.

40 The Companies Act, 2013, § 8.
41 The Companies Act, 2013, § 26.
42 AVTAR SINGH, COMPANY LAW 107 (17th ed., 2018); The Companies Act, 2013, § 2 (70)
43 Derry v. Peek, (1989) LR 14 AC 337 (HL).
44 The Companies Act, 2013, § 40.
45 The Companies Act, 2013, § 68.
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the core of the criminal provision has been undermined by the removal of the provision
for incarceration.

(B) Ommission of Penalties

While it has been highlighted that some penal clauses have been made less severe but
still have the ability to do significant harm to the corporation, some sections have
eliminated the penalties, negating the point of including such repercussions in the
first place.
For example, the penalty provision for failing to comply with the Government’s directive
on the rectification of a company’s name under Section 16 has been abolished.46 Similarly,
if the director fails to comply with the Tribunal’s order regarding the redemption of
debentures under Section 71, there will be no liability.47 As a result, if a director
does not follow the government’s instructions, he will be shielded from accountability,
rendering such a clause useless.
Other scenarios, such as declining to cooperate with a company’s liquidator and failing
to provide aid to a tribunal for an individual’s prosecution, have fully abolished
criminal accountability. As a result, it can be observed that the judicial process, as
well as the liquidation procedure, may be impeded in the lack of any criminal
requirements.
Another major component of the Amendment is the adjustment in fines, which has a
direct influence on the director’s criminal liability. Several parts have been altered to
limit the amount of time a director can be imprisoned and the maximum fine that can
be imposed on him. Because the deterrent effect of the penal provision has been
lessened, this alteration may have a considerable negative impact on the company’s
operations.

MODERN STANCE OF LAW

Examining corporate criminal responsibility in Indian courts has alternated between
revealing new routes and confronting difficulties similar to those experienced in the
seventeenth century. As a result, a long-term solution to the problem of apportioning
liability to corporations necessitated legislative backing. The Government of India
(hereafter referred to as “Government”) has long battled to achieve a balance between
two key goals: building a business-friendly legal environment and ensuring that
corporations’ criminal acts or omissions are adequately punished. Steps have been
done to attain this balance to ensure that India creates a business-friendly environment
and that foreign investment inflows increase.
With the passage of the Companies (Amendment) Act, 2019, the government reclassified
certain criminal offences under the previous Companies Act, 2013, as civil defaults.
The government also introduced the Companies Amendment Bill, 2020, to decriminalise
a new set of compoundable offences under the prior Act.
46 The Companies Act, 2013, § 16.
47 The Companies Act, 2013, § 71.
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48 MINISTRY CORP. AFFAIRS, GOV‘T OF IND., COMPANIES FRESH START SCHEME 2020,
GENERAL CIRCULAR No. 12/2020 (Mar. 30, 2020), https://www.mca.gov.in/Ministry/
pdf/Circular12_30032020.pdf.

49 Ibid.
50 Ibid.

Even before the CAB 2020 was passed, the government’s desire to uphold the spirit
of the law could be seen in initiatives like the Companies Fresh Start Scheme, 2020,
which waived late filing fees with the Registrar of Companies48 for certain sorts of
companies and granted immunity to those companies in cases where the Registrar
had pursued criminal charges against them.49

A report produced by the Company Law Committee in November 2019 is the source
of most of the reforms that the CAB 2020 includes.50 The issue of corporate criminal
liability was only addressed to the degree of compoundable offences in the study,
leaving other, more serious offences unaffected. The amendments to the Companies
Amendment Act of 2020 shift the focus of the courts away from wrongdoings that
may be objectively determined and have no influence on the public good. The objective
determination was only possible because the erroneous acts/omissions lacked the men’s
rea required for criminal prosecution and were thus properly classified as civil crimes
that could be resolved through the payment of penalties, according to the Report.
This would also encourage faster dispute resolution because the “preponderance of
probability” requirement for civil liability would be easier to establish.
The findings of the aforementioned report were included in the CAA 2020, particularly
about the decriminalisation of compoundable offences under the previous Act. In this
area, the CAA 2020 repealed criminal offences, exempted several compoundable offences
from imprisonment, reclassified fines as penalties, and decreased the penalty amount
for several other offences.
These modifications in the new CAA 2020 represent a more comprehensive view of
the assignment of obligations to enterprises, while also building a robust foundation
for ease of doing business, the punishment of significant crimes, and the reduction of
the legal system’s burden. However, this new paradigm has its own set of risks and
flaws, which can be handled by combining the best legal systems from throughout
the world.

CONCLUSION

According to a detailed assessment of the regulations relating to the criminal responsibility
of a Director under Indian Company Law, the insertion of measures under the Statute
to impose culpability on the directing mind who monitors the behaviour within the
company is justifiable. However, a variety of concerns, such as the prosecution’s shifting
of a higher degree of weight, make securing a sentence difficult. Furthermore, the
proposal to make the Companies Act non-criminal negates the entire purpose. Even
though the amendment was designed to encourage “ease of doing business” and “foreign
investment,” lawmakers failed to keep internal control and checks and balances in
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place. The change has provided a tremendous lot of flexibility, which could jeopardise
the Act’s core logic for including criminal provisions. While the author respects the
Companies Act’s quick trial method, an attempt will be made to reverse the effects
of the change, which may cause more harm than good. Legislators should go over
the provisions again and incorporate penalties that can be enforced rather than those
that are just listed in the act.
Certain areas, such as the method by which grave offences affecting the public at
large would be identified (an aspect left unchanged by the Law Committee Report)
and the scope of that effect, the mechanism by which courts would dissect internal
governance structures of companies for the imposition of fines, and fine variation
based on the nature of the companies, still need to be addressed. While India continues
to follow the “compliance or otherwise” model, in which there is no choice but to
respect the laws, it has also been noted that corporate offences are overcriminalized,
which has been reduced by decriminalising certain offences. As a result, we’ve concluded
that the strict approach needs to be softened in some way. The ‘comply or explain’
method, however, continues to face pushback.
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Gender-Specific Legislations: Promoting Equality or
Vulnerability of Men?

Dr. Ashu Dhiman* & Hardik Gogia**

ABSTRACT

For millennia, we’ve been at odds over equality, with a male-dominated society continuing to
oppress women and feminism, on the other hand, harboring toxic poisons at its core. On the
one hand, we worship the goddess in India, but the Indian legislature and judiciary have been
obligated to pass legislation for women’s empowerment and equality, and this struggle has been
ongoing since independence. However, as civil society and education improved, a large proportion
of urban society supported this anti-inequality drive, and the term “feminism” gained popularity.
But, the true meaning of “Feminism” has been dethroned in this decade, and its fundamental
principles have been polarisation, politicization, and misappropriation. For decades, women’s
empowerment and education have undoubtedly been among the most pressing needs. And they
are entitled to constitutional protection and favour in every way imaginable, but only for good
causes and societal harmony.
Now, the actual issue is that, like every coin, since the rise of feminism and the strong women
empowerment movement, this movement has two faces. Feminism’s dark side has exacerbated
gender inequity. Laws were enacted to provide equal standing, but it has been strangled throughout.
The laws were enacted with the goal of uplifting women and society as a whole, rather than as
an absolute power to abuse specific rules. Since the last decade, there have been countless incidences
of male exploitation, including fake rape and fake molestation claims, and in some areas, extortion
and blackmailing gangs are active, and it has been the business of scaring for many years.
With this, the entire system, the state, is crippled in today’s most contentious and complex
situation, when the system is aware of false reports but is fundamentally obligated to follow the
law’s pattern, and the other innocent is on trial. Even if you are innocent, the trap of criminal
proceedings is no less than a dead brain in a living body. Many people have perished as a result
of defamation and unwarranted and immature media trials.
If one gender deserves to be uplifted, the other gender equally requires legal protection, and we
urgently require equal protection for both genders and all other genders in society. The wheel
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balance has always been unbalanced; formerly, the imbalanced were women, and today, the
unbalance is shared equitably.
The authors of this study want to draw attention to the misuse of gender-centric regulations
and how men are susceptible as a result of these laws. Authors will try to figure out whether
we are truly in a transformed culture with the old polarised thinking of a male-dominated
society, or if the law still has major loopholes. Or is gender equality now a mirage? Furthermore,
the authors will seek to determine the social, moral, ethical, and legal criteria that may protect
not just women but also men from the abuse of women-friendly laws.
Keywords: Gender Neutrality, Abuse of laws, Women Friendly Laws, Equal protection, Feminism,
Women Empowerment.

INTRODUCTION

The majority of people in our culture have always advocated for women’s empowerment.
Women currently have the upper hand in women-centric regulations. Things have
changed in society from a time when women were overlooked and regarded as weak
to a time when women are valued and not all women are weak. However, society’s
perspective remains unchanged, to the point where some cases involving women-
centric laws are filed, males are labelled as perpetrators rather than attempting to
comprehend the entire scenario.
The DV Act, IPC Section 498-A, IPC Section 304-B, and the Maintenance Act are all
aimed at women. The incidents described above show that men are not always to
blame in cases of cruelty, dowry, and harassment, and that women can also be
perpetrators. It has been demonstrated that both partners in a marriage are capable
of cruelty. As a result, rather than focusing solely on one gender, this issue necessitates
provisions that benefit both men and women.
Recently, requesting re examination of Gender Specific Laws, two law students knocked
on the Supreme Court’s doors. The petitioners claim that it violates articles 14 and
15(1). Such provisions are discriminatory on the basis of gender, as evidenced by
recent incidents in Lucknow, where a girl was seen slapping a cab driver and a
woman who accused a Zomato delivery boy of being late, harming men’s reputation,
honour, and dignity.
The Madras High Court recommended that women’s protection laws be amended to
prevent misuse and abuse of innocent manhood. According to a study, 75% of rape
claims are false. Despite being innocent, one out of every four people faces false
accusations and false FIRS and spends a long time in prison. We can see how Section
498A is being abused to the point where the Supreme Court has labelled it “legal
terrorism.”

POSITION OF WOMEN IN INDIA: NEED FOR MAKING GENDER SPECIFIC LAWS
(WOMEN-THE VULNERABLE GROUP)

The status of women in India pre-independence was fairly backward and unprogressive.
Due to the widespread ubiquity of the patriarchal society, women were always positioned
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under household responsibilities. They weren’t allowed to be part of social and cultural
programs or express their ideas. Females were subject to abominable practices like
sati, child marriage, female infanticides, polygamy etc. They were merely seen as a
living toy, and were considered to be incompetent as well as inferior. Their conditions
were horrendous to the extent that they were excluded from all kinds of social,
cultural, and religious spheres, and were even questioned under Human rights. The
civilization, then, was so contradictory that on one place we worshipped goddesses
while at the other place we mistreated the same gender everywhere around us.1

However, if we look at the current conditions, improvements have been made, and
reforms have been carried out in pre and postIndependence. Despite, it is evident
that abuse against women is still a serious cause of concern. The fight against these
inequalities is not over yet. Post Independence, when the legal system was formed,
various safeguarding statutes were made for women to protect them from disparity
and social biasness. Their upliftment was one of the utmost aims for the country to
progress. The education, independence, modesty and the safety of our women were
the foremost matters to perceive.
Later, the global feminist movement started reporting its existence in India. At the
time, educated and modernized Indians took the charge of propagating the concept
of equality and equity to the urban population2. After the independence, this concept
became movement and this movement became right and later was introduced as
new addition to one of the fundamental rights under the constitution of India under
article 15.
India being newly democratic country was unable to manage the burden of protection
under the prevailing laws. Subsequently, the crime rate against women went to an
all-time high. This called for the need of some specific laws to safeguard women
from social inequality and exploitation and also to provide them with social security.
In practicality, the position, even today the large population of women in rural areas
is still suffering from inequality and injustice even after having gender specific laws,
active women guarding legislatures, and progressive judicial actions in past few
decades.Amidst this, illiteracy is the root cause. Rituals and customs have specifically
exploited women in terrible ways. Since Strict laws came into existance to protect
women from these hideous practices, even though with a slow pace, but we have
experienced massive improvement in past few years.

A CRITICAL ANALYSIS OF ABUSE OF WOMEN CENTRIC LAWS

While such women-centric laws as those mentioned above are necessary to protect
women’s interests, there have been instances where these laws have been abused by
women for their own gain. There is a good chance that an innocent man will be

1 Dr. Radhika Kapur “Factors Influencing The Status Of Women In India”, 2 International
Journal of Law, Management and Social Science 11 (2018).

2 Dr. Dharmendra Kr. Ray “Feminism In India: Post Independence Status Of Women” 1
InternationalJournal of Commerce Arts and Science 269 (2010)
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punished during this process. The sanctity of these laws has been ruined as a result
of such blatant abuse. There have been numerous instances where women have abused
laws designed specifically for them in order to satisfy their egos and needs. Let us
consider some of these cases. In Sejalben Tejasbhai Chovatiya vs. State of Gujarat3; the
petitioner (wife) failed to state in the facts that she earned Rs. 40,000 per month
from the business. She also stated that she did all of the domestic/household work
but never received any compensation. The petitioner had committed perjury as a
result of her false evidence. The court stated that the laws that usually favour women
had been abused by providing false evidence, and for these reasons, the petition was
dismissed. In the case of Savitri Devi v Ramesh Chand & Ors4, the judge said that the
women-centric laws are designed to help women who are victims of domestic violence
and other forms of violence against women, but these laws have been abused by
dragging far relatives of the husbands into the case, including minors and grandparents.
Women are filing lawsuits against 10 to 15 people all at once. When cruelty or an
offence is committed by only the husband, in-laws, or both, the case should be filed
against those individuals and not the accused’s entire family and the same was observed
in Kanaraj vs. State of Punjab5. In Narayan Ganesh Dastane v. Sucheta Narayan Dastane6, the
respondent, Sucheta Narayan Dastane, the petitioner’s wife, was found guilty of cruelty
to the appellant, the husband. The facts of this case demonstrate that cruelty can be
committed by both the husband and the wife. The wife may also have a psychological
impact on the husband. In Rajesh Sharma and Ors. v. State of Bihar7, The court issued a
few directives to avoid the abuse of IPC Section 498-A. The court ordered the formation
of a welfare committee in each district, comprised of para-legal volunteers, officers’
wives, social workers, and other citizen volunteers. Members of the committee will
be responsible for investigating cases involving Section 498-A of the IPC that are
reported to police stations. The committees will deliberate on the issue and report to
the authorities. The arrest of the accused should be postponed until the committee’s
report is received. The magistrate should review the above report. The court also
authorized the legal services authority to provide training to committee members on
an as-needed basis. In the case, Saritha v R. Ramachandran8, The court stated on record
that educated women seeking divorce also initiate proceedings against their in-laws
(who did not subject the women to cruelty) under Section 498-A of the Indian Penal
Code, which is a clear abuse of the provisions intended to benefit women. The court
also observed, that ”This is nothing but abuse of beneficial provisions intended to save the
women from unscrupulous husbands”. In the case, Sushil Kumar Sharma v. Union of India
and others9, the court stated that, ”By the misuse of the provision, a new legal terrorism is

3 2016 SCCOnlineGuj 6333.
4 II (2003) DMC 328
5 2000 CriLJ 2993
6 1975 AIR 1534
7 (Crl.) No. 2013 of 2017
8 (I (2003) DMC 37 [DB]
9 AIR 2005 SC 3100
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unleashed. The provision is intended to be used as a shield and not an assassin’s weapon.” The
hon’ble judge intended to imply that these provisions are used to assist and protect
those in need, rather than for an impure and manipulative purpose. The court also
stated that the court’s role is to find the truth in the matter and not to accept broad
allegations without a thorough investigation by the investigating agency.

MEN-THE UPCOMING VULNERABLE GROUP

Toxic masculinity-Trapped under Misrecognition

Last couple of decades has been the most imbalanced decades as in lieu of equality
among the genders, the abuse of protective laws have been in its full capacity and
exploitation at its peak level. While fighting for the gender equality we have come to
moregender disparity and as a result, the upcoming vulnerable group in society is
none other than men. With upliftment of the society in terms of gender discrimination,
we failed to uplift the mindsets. Even after significant rise in cases of male exploitation,
we still speculate the sole existence of patriarchal society in 21st century in India.

Men as Victims- Guilty until proven innocent

The problem here is that there is no solution until there is a big problem, and this
principle is as old as our existence. After significant and unimaginable rise in crime
against men, there is no talk about the laws to protect their rights orensuring themsafe
living. Today, as per the statistics of National Crime Records Bureau, 74% of rape
cases under Section 376 of the Indian Penal Code out of which 40 percent cases are
filed by girl’s family after the couple has eloped to marry and other 30 percent cases
are filed by women after consensual intercourse following the false promise of marriage
and some women claim to be raped after the disposal of their things.10 Therefore,
this is a very alarming situation as there is no penalty on women for filing false cases
and men are victimized, subject to trials and thus have become subject to abuse by
using or taking advantage of faults and loop holes in the legal system.
It is quite pertinent that with absolute power comes absolute corruption and hence
we being the Spearheading the fight for gender neutrality is the question of gender-
neutral laws, whereby victims and perpetrators should not be defined by their gender.
The number of gender-specific laws within India’s civil and penal code mostly relates
to issues of spousal abuse, divorce settlements, child custody, and sexual violence. It
is quite pertinent that with absolute power comes absolute corruption and hence we
being the women-centric law abiders without ensuring the protection to men, men
are the upcoming vulnerable group in the society.Thus, there is a strong time to give
ear to the male exploitations and also there is a strong need of legislature to ensure
them protection now.

10 ‘We need a movement like #MenToo because crime has no gender’ The Times Of India,, May
17, 2019.
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Legislative Measures and Judicial Reforms

Article 14 of The Indian constitution is divided into 2 parts; that the state not to
deny any person “equality before law” and that the state not to deny any person
“the equal protection of laws”, when it aims at providing all its citizens equal protection
but majority of statutes followed by it are only inclined towards the well-being of
women only, how is this equality. Similarly, Article 15 secures the citizens from every
sort of discrimination by the state based on religion, race, caste, sex, or place of
birth, or any of them. By writing this article the authors do not intend to prevent
the state from making any special provisions for women or children. If the discrimination
begins from the law itself then how can we expect law to end it.
Gender discrimination has paved its way for the new category of discrimination,
where men are subject to exploitation and abuse. As rightly said crime has no gender,
then why there is no light on the gender when the vulnerability has started over
again. Historically women were subject to abuse, they were silenced, denied the rights
and equal social opportunities and today we are again on the verge of repeating
history again, being negligent towards the other gender(men). It’s a prejudice that a
man is always guilty and women are always the innocent. But is it true? Not in
every situation and as per data more than 50 percent of the cases are versa. Earlier it
was our need to have women centric laws to uplift, protect and secure women as
their position was in question. But with the aim of ending inequality from one gender
we have imposed it on the other gender, so collectively we are only defeating the
purpose of law now. Since now that we are witnessing unwanted change men are the
victim of abuse and absolutism, it is the correct time to bring gender neutral laws,
protecting both the genders equally.
While talking about various women centric statutes like Domestic Violence Act, Sexual
Harassment of Women in the Workplace Act it precisely speaks about women only,
POSCO ACT or and many other statues and only talks about either children and or
women, why do we feel that men can’t be exploited or their exploitation is acceptable?
21st century when we talk about equality, it requires equal protection, modesty, and
security from the state and well as the judiciary. The legislature should now address
this issue; reform of equality is the need of today, else the mistake of history against
women will be repeated but this time men will be the sufferers. Legislature being the
law making authority should neutralize the women centric laws and make gender
neutral laws guarding all the genders equally under the constitution of India.
Alongwith legislature making gender neutral laws, it is also necessary for judiciary
and state to take proper measures against the false reporting and misleading proceedings.
On very emergency basis the judiciary must take the step independently to punish
such elements who are abusing women laws and gaining an undue and unfair advantage
in society and ensuring the social security and protection to the innocent. Judiciary
needs to regulate the laws along with state and ensure unbiased investigation against
both the genders.
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Judiciary can be accused of encouraging the reporting of false cases, as there is no
strict punishment awarded as prescribed under law in various statutes. At this juncture,
the Court made an oral remark on his concern about Section 376 (punishment for
rape) of the Indian Penal Code not being gender-neutral.
“Section 376 is not a gender-neutral provision. If a woman tricks a man under false
promise of marriage, she can’t be prosecuted. But a man can be prosecuted for the
same offence. Whatkind of law is this? It should be gender-neutral”. Justice Mustaque
earlier this year had also hinted that the statutory provisions of the offence of rape
in the IPC were not gender-neutral.11 The Delhi High Court has expressed worry that
there is an “alarming increase” of false cases of rape being registered “only to arm-
twist the accused and make them succumb to the demands of the complainant”. Justice
Subromonium Prasad made the observation while rejecting a plea seeking to quash
an First Information Report for offence of rape.12

CONCLUSIONS & SUGGESTIONS

Women-centered legislation is intended to protect women from societal abuses. When
they were adopted, it was a requirement, and it is still the case today. However, it
is also critical to ensure that no innocent people are affected by the outcome of such
regulations in any battle. There is a need to protect women, so enacting women-
centric legislation is not harmful. Any legislation enacted to assist female victims, on
the other hand, should not result in the death of an innocent male. The legislation
should take into account both male and female rights. Even though dowry laws are
strictly enforced against the groom’s family, there are still instances where it is used.
It exists because it only punishes those who take dowry and not those who give
dowry, which is also illegal under the Dowry Prohibition Act. Those who provide
dowry are frequently the same individuals who seek dowry. As a result, proper
enforcement of the laws is critical. It is also difficult for judges to ensure that society’s
attitude that women are always the victims of women-centric laws does not influence
their decision-making.
The laws discussed in this research were enacted in the years 1860, 1956, and 1983,
during a time when women had little say in anything. Men were thought to be superior
to women at the time. That must be the reason why all of these laws favour women.
However, laws must be dynamic and adapt to the changing social environment. Laws
should be updated to reflect the new normal. As has already been established, women

11 Hannah M Varghese, “Woman Not Prosecuted If She Tricks Man With False Promise Of
Marriage’: Kerala High Court Says Rape Should Be Gender-Neutral Offence” LiveLaw.in,
June 02, 2022. Available at: https://www.livelaw.in/top-stories/rape-false-promise-marriage-
cant-presumed-merely-because-accused-married-another-woman-kerala-high-court-195806.

12 Soibam Rocky Singh, “Delhi High Court expresses worry over ‘alarming increase’ of false
rape cases”The Hindu, August 22, 2021. Available at: https://www.thehindu.com/news/
national/delhi-high-court-expresses-worry-over-alarming-increase-of-false-rape-cases/
article36042093.ece
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are harassing and torturing men in today’s world. The laws should be amended to
reflect India’s current needs and situation.
Nonetheless, people are becoming more aware of this issue and changing their attitudes
towards homosexuality. As a result, and in accordance with the times, the Supreme
Court of India decriminalized consensual gay sex and homosexuality in 2018. Similarly,
society and the legislature should recognise the crimes of cruelty and harassment
committed against men (especially married men). We may see more amendments like
these in the future because people’s mindsets change over time, and as these changes
occur, changes in the law become unavoidable. If no changes are made to the law,
our social environment and the laws will be incompatible. Law and society should
always be in sync.

• Section 498A of the Indian penal code should be amended because all genders
must be treated equally in the eyes of the law.

• In 2018, the Supreme Court decriminalised homosexuality and consensual gay
sex under Section 377 of the Indian Penal Code; similarly, society and lawmakers
should consider punishment for gender-neutral offences.

• Existing legislation pertaining to women-centric laws should be thoroughly
scrutinised in order to close any gaps.

• Judiciary is required to regulate the laws along with state & ensure unbiased
investigation.
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Default Bail: An Indefeasible Right of an Accused Abstract

Deepali Vaishist*

1. MEANING

The word ‘bail’ is derived from an old French verb ‘bailer’ meaning thereby to give
or to deliver. Bail is fundamental in any criminal justice system for ensuring right to
liberty. It is a security for appearance of a prisoner for his release. It has been traced
out that the concept of bail emerges from the conflict between the police power to
restrict liberty of a man who is alleged to have committed a crime. The bail has a
long history in Indian Criminal legal system. It is granted to secure the liberty of the
person charged with some offence till his guilt is proved beyond reasonable doubt.

2. OBJECT OF GRANTING BAIL

The practice of granting bail grew out of the need to ensure right to liberty, a fundamental
right i.e. no law can deprive a person from his life and liberty unless it is incompliance
of due, reasonable, fair and just procedure. While granting the release to an accused
on bail, there is a need to maintain a balance between the personal liberty of the
accused and the investigational right of the police.
Therefore, refusal of bail, amount to deprivation of freedom which must be founded
on some most serious considerations, like balancing between individual and societal
interest, presumption of innocence unless and until guilt is proved beyond doubt in
Vaman Narian Ghiya v. State of Rajasthan1 the court held that bail can’t be denied to an
accused merely for putting him in custody with the object of restraining his movement,
with the object of punishing him on the assumption of his guilt; and, welfare objective
of the society mentioned under the Constitution of India. Hence, right to liberty cannot
be taken away from a person unless it is in accordance to law as decided in Maneka
Gandhi v. Union of India.2

Webster’s Dictionary of Laws defines “bail as a temporary release of a prisoner in
exchange for security given for the prisoner’s appearance at a later stage when required
by the court.”3

* Associate Professor, Vivekananda Institute of Professional Studies, AU block Pitampura,
Delhi, E-mail: deepalivashist@gmail.com, Mobile: 9711009466

1 (2009) 2 SCC 281.
2 AIR 1978 SC 597
3 K.D.Gaur, Textbook on The Code of Criminal Procedure, Universal Law Publishing (ed. first

(2016), p.472.
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In general words, bail refers to conditional release from custody whether it is on
personal bond or by surety. The person, who gives the promise to bring back the
detainee person, is known as surety. He is required to execute a bond before getting
release of detainee. Hence, it can be said that the object of the bail is to secure the
appearance of the accused at the time of trial.
The word ‘bail’ is not defined in definition clause of the Code of Criminal Procedure
(here and after refer as Code) though the Code specified the term bailable and non-
bailable offences.
Bailable offences are those offences which are shown as bailable in schedule I. In
these offences bail can be claimed as a matter of right, it means that the authority
cannot exercise its discretion. Generally, bailable offences are less grievous in term of
punishment whereas, non bailable offences are those offences in which bail cannot be
claimed as a matter of right; granting of bail or not in these offences is discretion of
court. Non bailable offences are serious in nature and more grievous in term of
punishment.

3. CONSIDERATION FOR GRANT OR REFUSAL

When a court is hearing a bail application, it may take into account following consideration
a) Nature of accusations and severity of punishment; b) Evidence in support of accusation;
c) Apprehension for influencing witnesses; d) Tampering of evidence; e) Time period
for which an accused held in custody; f) Chances to flee from the territory of India;
g) Previous conviction

4. KINDS OF BAIL

Bail can be categorised into three types:

REGULAR BAIL

Regular bail is that form of bail which has been made by a person who is already
arrested or in custody. The object for filing this bail is, to get immediate relief from
custody. This form of bail includes both kinds of offences bailable as well as non
bailable offences. This kind of bail application is usually filed under sections 436, 437
and 439.

ANTICIPATORY BAIL

The provision related to anticipatory bail has specified in section 438 of the Code. It
is different from abovementioned, regular bail as anticipatory bail application always
made before arrest though he has strong apprehension for arrest in regard of non
bailable offences. It gives safeguard from likelihood of arrest in near future. In case
where a first information report is filed then it cannot control anticipatory bail. Section
438 says “when any person has reason to believe that he may be arrested on accusation of
having committed a non-bailable offence, he may apply to High Court or the Court of Session
for grant of such bail”. Therefore, High Court and Court of Session both have parallel
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power regarding granting of anticipatory bail but, in case if an applicant has applied
in first instance in the High Court and, the High Court has rejected the bail application
then he cannot make the application in Court of Session. So, it is suggested that applicant
should follow the court hierarchy i.e. lower to higher; first move the bail application
in Court of Session and then to the High Court.
This kind of bail is not a blanket order. It means that, it gives safeguard from arrest,
only from that particular offence regarding which it has granted and not from any or
all kind of offences.

DEFAULT BAIL

The term ‘default bail’ is nowhere used under the Cr.P.C rather the term has evolved
in common usage by judges and lawyer. It simply means statutorily mandated bail
and that’s the reason it is also known as compulsory bail.4 The purpose of this bail is
to give protection to right of liberty to those persons who are in custody for a long
time. Therefore, it is clear that this kind of bail is made after arrest. And, they are in
custody due to the delay on the part of investigating authority, in filing charge-sheet.
Therefore, it is that kind of bail which has been given by the court, for the failure or
delay of investigating authority in filing charge-sheet. One another consideration for
granting this bail is to have a control over a lethargic and delayed investigation.

STATUTORY PROVISION FOR DEFAULT BAIL

The provision conferring default bail under the Cr.P.C is proviso of section 167(2).
However, the provision does not use the word ‘default bail’ but put a mandate to
release the person on bail if he is prepared to and does furnish bail. It is given under
proviso (a) of section 167(2) of the code which states that if the investing officer is
not able to file the charge sheet within the ninety days, where prescribed punishment
for an offence is either death, life imprisonment or not less than ten years; it means
that in case where a person has committed an offence for which punishment is ten
years, the provision permits ninety days for filing charge sheet.

4 Section 167 (2) (a) says the Magistrate may authorise the detention of the accused person,
otherwise than in the custody of the police, beyond the period of fifteen days; if he is
satisfied that adequate grounds exist for doing so, but no Magistrate shall authorise the
detention of the accused person in custody under this paragraph for a total period exceeding,-
(i) ninety days, where the investigation relates to an offence punishable with death,

imprisonment for life or imprisonment for a term of not less than ten years;
(ii) sixty days, where the investigation relates to any other offence, and, on the expiry of

the said period of ninety days, or sixty days, as the case may be, the accused person
shall be released on bail if he is prepared to and does furnish bail, and every person
released on bail under this sub- section shall be deemed to be so released under the
provisions of Chapter XXXIII for the purposes of that Chapter;
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Object for Granting Bail

a) To make a balance between the interest of an accused and prosecuting agency;
b) For maintaining right to liberty of an accused who is in jail because of the

lethargic and ineffective investigation;
c) one another purpose of this bail is to give protection to right of liberty to

those persons who are in custody for a long time.

Considerations for Granting Default Bail

The foremost consideration for granting default bail is investing authority has failed
to file the charge-sheet mentioned under section 173 within the specified time mentioned
under section 167 where the alleged offence is an offence specified under the Indian
Penal Code.

JUDICIAL PRONOUNCEMENTS

Recently, in M.Ravindran v. The Intelligence Officer, Directorate of Rvenue Intelligence5 this
case the appellant was arrested and remanded to judicial custody for committing offence
under Narcotic Drugs and Psychotropic Substances (NDPS) Act, 1985. He was charged
in section 8(c), 22 23(c), 25 A and 29. According to NDPS Act the accused is entitle to
be release from Custody on the expiry of 180 days. So, the default bail can be granted
under the NDPS Act on the expiry of 180 days. After, Completion of 180 he applied
for default bail before the special court on the ground that chargesheet was not filed.
The trial court granted the bail. The respondent/ Complainant filed an appeal against
the order of special court. The High Court cancelled the bail order. Being aggrieved
by the decision of High Court the Appellant approach to the Supreme Court. The
court has held that the accuse has availed of his indefeasible right to bail as he filed
an application by abiding the terms and condition of statutory provision.
In Rajeev Chaudhary v. State (NCT of Delhi)6 case the High Court has held that the
accused was not entitled to bail at the expiry of sixty days in custody for an offence
under section 386 Indian Penal Code which was punishable with imprisonment which
may extend to ten years. This decision of High Court was set-aside by the Supreme
Court and said that in case of an offence punishable with imprisonment which may
extend to ten years, the maximum period for filing charge-sheet would be sixty days.
In Rakesh Kumar Paul v. State of Assam7 the court observed that there is no discretion
while granting default bail where accused satisfies prerequisites for grant thereof.
The court also said that there is no ambiguity in wording of section 167(2) Cr.P.C
inasmuch as if offence is punishable with death, imprisonment of life or with minimum
sentence of not less than ten years. It means, punishment should be ten years or
more, in these cases period of filing charge- sheet would be ninety days. Thus, where

5 CRIMINAL APPEAL NO. 699 OF 2020.
6 (2001) 5 SCC 34.
7 (2017) 15 SCC 67.
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punishment is less than ten years and maximum sentence is not death and life
imprisonment, there the accused would be entitled to default bail after sixty days, if
charge-sheet is not filed.
The court also said if the minimum prescribed punishment is ten year imprisonment
or more than the requirement for filing the charge-sheet can extend to ninety days
from sixty days. And, in case of any other offence the period for filing charge-sheet is
sixty day, then the accused will get a right to file the default bail on the expiry of
60th day under chapter 33 of the code. In Rakesh kumar case 8 the accused was charged
under section 13(1) of the prevention of Corruption Act, 1988 for which prescribed
punishment is four year and, which may extend to ten years. The Supreme Court
specified that the period for filing default bail would start on the expiry of 60th day
of custody even if the maximum period of punishment is more than ten years.9

The prescribed period given under section 167 would start on the date when the
accused is produced before the nearest judicial magistrate and not from the date of
arrest. The filing of default bail is a matter of procedure and, preferably should be
disposed off on the same day. Therefore, court grants bail immediately and, adjournment
cannot be allowed for informing the public prosecutor and investigating officer especially
in regard to default bail. Although, once the application for default bail has been
made, the court should give notice to the public prosecutor and investigating officer
regarding the filing of bail application under section 167(2).
Therefore, the provision is suggesting an accused to file an application on the expiry
of the period but, before the filing of the charge-sheet by the investigating authority.
In Sanjay Dutt v. State through C.B.I Bombay (II) 10 court observed the word expression
“availed of “ must be understood to mean when the accused files an application and
is prepared to offer bail on being directed, then it has to be considered as he has
availed his indefeasible right provided under section 167(2). The court reaffirmed
Sanjay Dutt case in Uday Mohanlal Acharya v. State of Maharashtra,11 the court interpreted
the phrase “availed of” where after expiry of period of sixty days, accused filed an
application for being released on bail, however the magistrate rejected application on
erroneous interpretation about non application of section and in meanwhile charge-
sheet is filed, in this situation, the indefeasible right of the accused does not get
extinguished.
In Sadhwi Pragyna Singh Thakur v. State of Mahasrashtra12 the SC deviated from Sanjay
Dutt and Uday Mohanlal case and observed that even if an application for bail is
filed on the ground that the charge-sheet was not filed within 90 days, but before the

8 Ibid
9 See on https://timesofindia.indiatimes.com/blogs/lawtics/know-your-rights-default-bail/

visited on 2019-08-01.
10 (1994) 5 SCC 410.
11 AIR 2001 SC A1910.
12 (2011) 10 SCC 445.
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consideration of the same and before being released on bail, if charge-sheet is filed,
the said right to be enlarged on bail is lost.
This means that, if an accused fails to avail right i.e. when the accused did not make
the application, within the stipulated time then he lost his right to be released on bail
if, meanwhile investigating officer has filed the charge-sheet. In Hitender Vishnu Thakur
v. State of Maharashtra13 the Supreme court held that the court is not bound to release
an accused on bail on its own motion without an application from an accused. However,
the court has no power to cancel default bail only on filing of charge-sheet in case if
bail is granted earlier.
In Union of India through CBI v. Nirala Yadav14 the SC observed that an application for
default bail must be decided on the same day on which it is filed. The postponement
of hearing of an application would be contrary to the legislative scheme of Cr.P.C.
In Vipul Shital Prasad Agarwal v. state of Gujarat15 the court held that direction given
under 173(8) for further investigation does not mean that the charge-sheet has not
been filed and, as a result thereof accused should be given the benefit of default bail.
The right of an accused to be released on default bail could not be revived if investigation
is pending within section 173(8).
In S. Kasi v. State Through The Inspector of Police Samaynallur Police Station Madurai
District16 The court held that the right to be released on default bail is an integral
part of right to liberty given under the constitution and this right cannot be suspended
even during a pandemic situation as is prevailing currently all over the world.
In Bikramjit Singh v. State of Punjab17 the three judges bench ensure that the intent of
legislature in formulating provision 167 is to ensure right to liberty to an accused
who is in jail for an unreasonable long period i.e. 60 or 90. The court said Article
21would be in consonance with the obligation of state for ensuring fair, just and
reasonable procedure.
In M.Ravindran v. The Intelligence Officer, Directorate of Revenue Intelligence18 the
court has specified very clearly that the moment the accused has filed the application
on the expiry of statutory period, he is deemed to have availed of his right to be
released on bail.

CANCELLATION OF DEFAULT BAIL

According to proviso of section 167(2) default bail once granted has an effect of
granting bail under chapter XXXIII of the code. This implies that the accused is deemed
to have been release on regular bail vis-a-vis liable for the cancellation also under

13 AIR 1994 SC 2623.
14 AIR 2014 SC 3036.
15 AIR 2013 SC 73.
16 SCC Online SC 529
17 2020 SCC Online SC 824
18 CRIMINAL APPEAL NO. 699 OF 2020
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section 437 and 439 in case where the accused has tampered the evidence, influence
the witnesses; not complying any condition which the court has imposed for maintaining
justice.
A default bail cannot be cancelled merely on filing of charge-sheet but at the same
time, if the charge-sheet reveals the commission of a non-bailable offence prime-a-
facie and, in case where there is a necessity to commit accused to custody then, it can
be a ground for cancelling bail. However, filing of charge sheet connotes emergence
of fresh circumstances necessitating the reconsideration for continuing and cancellation
of bail always.
In Aslam Baabalal Desai v. State of Maharashtra19 the court demarcate between the
bail granted on merits of the case and the bail granted under section 167(2) for maintaining
trust of an individual. Bail granted under section 167(2) is given on trust so it can be
cancelled on the filing of charge-sheet if it reveals the accusation.

CONCLUSION

This can be concluded that default bail gives an indefeasible right to the accused for
filing bail application to exercise right to liberty. However, the accused can continue
to be kept in custody till the time he has not furnished the bail. So, the accused has
the right to make an application for his release but has to complied the statutory
procedure given in section 167(2). Apart from this, he must be vigilant about accruing
the right to get release.

19 (1992)4 SCC 272.
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The Trepidation of Drug Epidemic in Kerala

Dr. Kavitha Balakrishnan* & Niveditha N**

“Drugs are a waste of time. They destroy your memory and your self-respect and
everything that goes along with your self-esteem.”1

– Kurt Cobain 

The perils of drug trafficking activities carried out in Kerala is discoursing more
hazards which is beyond rectifying in any manner. They fall into the category of
crimes which are adeptly organised. Even though the authorities had put their maximum
effort to curb the filthy practices carried out by the drug Mafia but most of them
have proved to be wasteful and unsuccessful. But if these are allowed to continue
relentlessly the horror it would bring out in the society economy will be absolutely
dreadful. Drug trafficking is a fraudulent action as a result of this it is nearly not
appropriately feasible to traverse its gravity from the various magnitude of the drug
trafficking. The length and breadth of the State, different nook and corner, had been
under surveillance by the authorities, it can be seen how horrified the rate of such
illegal activities are rising.
Kerala plays a pivotal part in the seizures mainly around 2.6 one of the national
seizures the reason behind this is seen as India’s nearness to both areas of Sri Lanka
and the unrelenting connection of various trading between the neighbouring States
such as Andra Pradesh and Tamil Nadu. It made Kerala more defenseless and exposed
to drug trafficking.
Alcohol and drugs is horrendously choking Kerala by various means. Though christened
as God’s own country, the wriggling drug horrors are beating the life out of the
State. The youth and juvenile generations are the primary prey to the social evil that
has become uncontrollable and suffocating. Rather Kerala had now evolved to a smoking
station to different people including tourisits. As per the authorities, before long
Kerala, is sadly all set to become another Punjab.

* Head of the Department School of Legal Studies, Kannur University,
E-mail: kavithabalkrishnan@gmail.com, Mobile: 8089437145

** LL.M Student, School of Legal Studies, Kannur University.
1 Cobain, in interview with rolling stone Magazine, 1992.
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The addiction from various medicines used for pain relief cough and others have also
posed a serious threat. Concerns have been made by many since long back for the
use of medicines like morphine and codeine. They are of course therapeutic for medical
purposes and treatments, but are definitely alkaloids which are undoubtedly the
composition in opium. Several researches have been made still work in progress in
making and the production of less addictive appoints with the advantages trades
without unfavourable effects is still a dream.
It can be seen that prohibition had very little effect on the abuse of drugs and other
contraband substances. Not to mention the menace of chemical including other
psychotropic substances.

THE WORST NIGHTMARE: SCHOOL GOING CHILDREN AND TEENAGERS
TARGETTED

The issues had peaked up when the school going children are being trapped into the
drug abuse. It alarming to understand that our neighbouring states are catering to
the growing drug demand of Kerala, namely Tamil Nadu and Andra Pradesh, the
latter being the primary source. Earlier if age group of drug use began at around 20
years old, now alarmingly children from 7th standard, around 12 years old are extensively
using different categories of drugs.2 No wonder officials are terrified that kerala is
going on to metamorphosis of a dope hub just like Punjab. Unchecked illegal drug
trafficking from various places to Kerala and inadequate strategic measures would be
make this worst nightmare come true!

YOUTH’S ADDICTIONS TO DIFFERENT CLASS DRUGS

The cannabis group of drugs, namely Ganja and it’s derivatives are flowing to Kerala
from hideous regions of neighbouring states. The anti-social elements and profit-eyed
drug traffickers manipulates the farmers in these remote regions to grow cannabis its
derivatives mainly ganja. Bulk quantities are sneaked down from Andhra Pradesh.
Other more serious categories of contraband substances are cheaply available in
Pondicherry, Coimbatore, Goa and several other places where the illegal plantations
are cunningly hidden. It includes Lysergic Acid Di Ethyl amide, popularly known as
stamp or LSD (C20H25N3O), a severe high hallucinogen, knocks out the senses for
hours3. It has extraordinary rising demands in the current scenario. Even the sophisticated
high class drugs like cocaine and heroin are also vastly sought after.
The major proportion of drug abusers are of the age group ranging from 14 to 32years
old, they may vary, but the variance ought to be infinitesimally small. The critical
reasons identified for the usage of diverse variety of contraband substances, narcotic
drugs and other psychotropic substances are manifold. Foremost, the youth sees the
prohibitive rules and regulations as a breach of their right to freedom. The freedom

2 Age factor and prevalence of tobacco use among school children inkerala-a critical study
2019

3 “The Annual Report of the Narcotics Control Bureau indicates that during the year 2017”
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to enjoy the forbidden articles and substances. They conveniently forgets that the
freedom comes with certain reasonable restrictions as well! Second reason to quote is
the fat money which is easily reaped from drug trade. Enormous profits come with
the trafficking of drugs to the specific markete. Young generation of Kerala are already
in the cobwebs of the demonic trafficking lobbies. Though the peddlers and small
traffickers are not huge enriched, but the big mafias and cartels reap bulky profits.
The borders of Palaghat district of Kerala is infested with the trafficking groups
indulged in different categories of drugs. It is mainly concentrated in illegal trafficking
of legal drugs such as certain tablets for hypertension and hypersensitivity etc., ganja,
derivatives of cannabis and more. The students hailing from Kerala, pursuing higher
education in Coimbatore, Trichy, Pondicherry,etc, sneaks in gigantic quantity of contraband
substances narcotic drugs and more without being trapped or caught, except for some
instances in transit.

KOCHI BECOMING A NARCOTIC CATERER

It is alarming to note that Kochi is known out as with a notorious name now, because
of its third position in India of having become the drug abuse core fulcrum. The
teenagers are lured into the drug culture through various means where fashion plays
a critical but dirty role. The clothes in the metrocity gets imprinted with ideas and
notions that feed the brains and minds of youth for going after the drugs. This
includes the names of infamous drug addicts, ganja leaves and the like. Kochi is
catering that alternative drug culture, though trafficking in incessant in north and
south of Kerala as well. Sedative tablets, cannabis, hashish oil, and the rest are from
various locations in Kochi on a large scale. Easy money is the primary motivation
behind the rise in drug abundance in the State. The large vehicles and containers
transporting vegetables and similar commodities are being used for this, by bribing
the drivers, according to reports from the check points.
Major forces are stationed and garrisoned at various borders of Kerala, to prevent
any sort of narcotic drugs flowing in to the State. The Police as well as Excise Department
is taking all necessary steps to curb out the menace of drug trafficking and abuse
that thrives, especially during festival seasons. By the beginning of 2020, in just five
months, almost 272 cases were registered of which Lysergic Acid Di Ethylamide,
Heroin, hashish and cocaine were sneaked down and shoved into Kerala.4 Unbelievable
humongous quantities of marijuana, hashish are being seized from the State. Where’s
the State going in this filthy drugged climate!
The State Government plans to submit to the Union Government to bring into force
certain amendments in the NDPS Act, to make penalties severe and strict. But the
State Government is not in par with the suggestion of total prohibition, but rather
goes with abstinence. As per the present Government’s view, prohibition will result
in the higher consumption and abuse of drugs just like it did when alcohol was
prohibited, resulting in abuse variety of addictives and alcohol.

4 Spasmoproxyvon is an analgesic containing dextropropoxyphene, a narcotic drug regulated
under the 1961 UN Convention - more generally referred to as ‘SP’.
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DRUG DEFILED INDIAN FILM INDUSTRY IMPACT YOUTH OF KERALA

The Indian Film Industry is contaminated and defiled with drugs of diverse categories.
Recently Bollywood, Mollywood and Sandalwood is facing probes and interrogations
from various enforcement agencies like Narcotic Control Bureau, National Intelligence
Agency, and the rest.5 The glorified film industry has been ineradicably having immoral
unholy alliance and nexus with drug cartels and the mafias. Almost every genre of
addictives, psychotropic and psychoactive drugs. Films had special enthusiasm in exalting
consumption of drugs as something adventurous and bold. The rampant addiction
has gotten it’s tentacles into the fans and viewers who gets negatively influenced by
their lifestyle choices, who the fans tend to follow. Media especially the movies play
an unholy significantly with or without knowledge, according to Narcotic Control
Bureau.
Celebrities had been doing drugs, and many being shoved to the rehabilitation centers.
But it is unfortunate to see that not all the victims of such addiction has that choice
or luxury. Cocaine acid ecstasy etcetera has been the most in demand drug for the
celebrities who had confessed on consuming different addictive narcotic drugs. A
celebrity hero figure in Malayalam film industry was booked for hosting drug party
in a flat in Kochi. These are instances, when arrest takes place, but it is rare , because
the influence, power, elite class position slides them through the hands of law. Undeniably
and unequivocally these happenings has very cynical detrimental impact on our younger
generation in the State for which we’ve got to take immediate, effective and necessary
action to curtail it.

KERALA: AN INCESSANT ABODE AND PIVOTAL FOCAL POINT OF HEROIN
TRAFFICKING

Alarming evidences establishing the pervading cultivation of cannabis cultivation has
been identified in the northern districts of Kerala since 1980s. Drug abuse and it’s
illegal cultivation has heightened in Kerala markedly. Authoritative estimates in 1990
exposed that drugs worth 50 crores are being sold in Kerala every year and still has
mounting rates.6

Cannabis is extensively cultivated in the border districts of Kerala particularly in the
forests of Thekkady,Idukki and Wayanad. Kulathupuzha and has also been a pivotal
hub of illicit cultivation. The lion’s share of tribal people are drug addicts .The forest
department wipes out acres of illegally cultivated crops every year. Ganja and hashish
is used extensively in India. Pethidine used for medical used are being from many
government hospitals to the drug traders. It is the youth that gets caught as drug
dealers while the drug mafia flourishes in the back stage in cities including tourist
hubs. Kerala’s Kovalam which is one of the most profitable tourist spot in Kerala has
now turned out to be the favourite flourishing destination for international drug

5 The Indian New Indian Express exclusive report, july 14, 2020.
6 NCB Annual Report 2016
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mafia. Kovalam has been the target of drugs from Goa, Mumbai and Manali from the
eighties via Vizhinjam including hashish and brown sugar. The drug trade flourishes
in the tourist seasons estimating crores of illicit profit.
The Coast guard of America has included the queen of Arabian sea, Kochi too when
they captured 15 tons of hashish worth 250 crores from the ship ‘hettimichal’. This
incident was followed by a series of drug seizures via Kochi. Heroin worth 250 crores
were trafficked and caught from Pakistan too to Kerala coast.
Kerala is now infamous for heroin trafficking to Maldives and Gulf countries. The
years of 1999 and 2000 have witnessed wide drug seizures from the state capital
.Indian coast guard has seized 7 kgs of heroin worth seven crores in a fishing boat in
Thiruchentoor in Tamilnadu.
According to the estimates of the Narcotic Intelligence Beareau, the continued drug
seizures resulted in the burgeoning cannabis cultivator lobby across Andra Pradesh
and Orrissa.Taking this issue into consideration,the policy framers and the law makers
are to throw in immediate attention to the following issues: The migrant work force
from Kerala is considered to have an significant role in smuggling medicines to their
native place. The central zone drugs control department has revealed that the these
workers who come Kerala carry with them bundles of analgesics including
dextropropoxyphene and codeine phosphate which are then smuggled to Bangladesh.
There are many vulnerable areas in Kerala especially the coastline of Kerala. The
lengthiest coastal area of Kerala is Thrissur district and it runs from velliayanikode
to kodungallur. There are many cases that had been registered for drug trafficking.
It had been recognised as a focal point for the trafficking of drugs and Contraband.
The topography is hilly along side of the Western Ghats and are penetrable areas
regarding the trafficking of drugs.
It had been an successful ventures and attempts from the Central Board of excise and
customs preventive commissionerate of Kerala that resulted in the world ability of
the 650 kilometre coastal areas for drug trafficking and smuggling operations. Drugs
reaching Sri Lanka are going from Kerala and Kerala is being used as a conveyance
passage and this threat had been notified by the main agencies.7 With the help of
certain dealers Chevrolet trucks thought to have been coming from Madhya Pradesh
and West Bengal that carry consignments of heroin and it is re smuggled to Sri
Lanka. There are many reports that gives idea that narcotic smuggling gangs in the
state of Kerala have made a mountain upsurge in their activities. These gangs are are
mostly handling medicinal preparations like buprenorphine codeine based syrups for
cough as well as pain relievers like proxyvon. The ever-increasing indulgence of Kerala
inhabitants in the global drug trafficking was seen from 1997 when around 129 persons
where executed in the middle East charging on drug trafficking only. Most of them
were from Kerala. In the year of 2001, 4 keralites were executed in the middle East
especially Saudi Arabia for heroin smuggling. Most of them cannot be brought under
the law because most of them has fake passports for their travel to the gulf countries.

7 National Narcotics Intelligence Consumers Committee Report 2015
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Innocent people are fooled sometimes to carry the drugs into the gulf countries for
cost free visas of employment. Proper evaluation of the information gives us clear-cut
idea that the accused persons in the state of Kerala are coming from Kasaragod to
Kozhikode and Malappuramdistricts.Themalayalees who are also NRIs have a gang
or Mafia and they also have connections with some of the travel and recruitment
dealers in Kerala as well as in Maharashtra and many of the traffickers who carry
heroine or mostly arrested in the gulf and they had also journeyed from the airport
of Mumbai. It is imminent to find the sources from where the financing of terrorist
activities all over India especially Kerala have to be found. This is because the terrorism
is increasing in India. Most of the times the drug Mafia are preying on the young
people of Kerala who are easily attracted to the to the magnanimous amount of of
wealth that can be acquired through this illegal process. Some of the religious fanatics
are also funding the terrorist groups affluently.
To fight this malady experts in in human society and social relationships has a big
importance.8 The question to ask is that whether the growth of narcotic drug addicts
and the narco terrorism and other forms of terrorism is inherently the reflection of
increased disbelief and exasperation as well as in the society economy and political
process in Kerala and total disregard to that. Kerala really going into the hands of
drug traffickers and terrorists just like North East as mentioned earlier.9

FINDINGS AND CERTAIN WAYS TO CURB OUT DRUG MENACE IN THE STATE

Without a unified strategy it is impossible to curb the serious issue of drug trafficking.
From our experience it is very clear that lack of coordination is a major reason behind
increased drug trafficking. The root issues should be addressed; serious studies should
be conducted as to find out what causes high demand of drugs. Civilians should be
actively involved along with bringing in major policy changes.Narcotics Control Bureau
Annual Report like introducing a separate military wing to deal with the issue of
drug trafficking. Following are a few more elements which should be considered
while discussing about possible steps to curb the drug trafficking.

• Administrative measures are where the primary focus should lay. On international
level we have United Nations Drugs Conventions and United Nations Office
of Drugs and Crime; the government should take administrative measures in
cooperation with such systems. Proper administrative interventions are necessary
to make sure that there is a coordination and cooperation between different
states.

• Political will of a nation is a very determining factor in combating the issue
of drug trafficking. Clear and competitive diplomatic interventions and steps
from the part of the political leadership is a must in dealing with the issue.
The already complex and complicated international relationship will again get
messed up, if there is no clarity in diplomatic initiatives. The issues related to

8 National Drug Enforcement Statistics (NCB &NVB Annual Reports)
9 Rahul Bedi, “India – A Target for Narco-terrorism”, MP Chronicle, (Bhopal 1.7.2000)
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safe heavens and extradition provisions of different jurisdictions make the whole
scenario more chaotic. To deal with all these complex issue strong political
will is a must.

• Concrete objectives should be laid down and steps should be drawn to
pragmatically deal with the issue. A clear guide as to what all steps are to be
taken including legislative, executive and judicial measures should be drawn
out. Instead of taking few steps here and there, concrete objective should be
formulated and steps should be laid down.

These steps should include fixing targeted geographical locations, whereby it will be
much easier to focus on the intensely affected areas. Like for example in the case of
our country Mumbai should be considered as a particular targeted area and a separate
drug trafficking counter force should be assigned with the task of fighting it out.
Moreover, the main power house of drug traffickers include money launderers, chemical
manufacturing lobbies, financiers included etc. these areas should also be identified
and addressed.
Another step to be taken is that, Specific dugs should be targeted. Certain drugs
can generate enormous amount of money and targeting these kinds of drugs separately
can help in making the process of countering drug trafficking more systematic and
effective. Prioritization of targets is a major step which should be taken to effectively
curb the evil. This particular step should be taken considering the availability of financial
and other resources.

• Effective intelligence network is a major element which can empower the
fight against drug trafficking. An inter-national intelligence mechanism is has
always remained as a challenge not tackled successfully. This is because of the
fact that national interest has always been the main goal of intelligence wing;
an international intelligence mechanism brings along with it a risk of that interest
being compromised. But we have mechanisms like Joint Information Coordination
Programme, which shares intelligence information. The data collected and shared
by JICC is basically related to movement of people, drug and money.

• The drug money is the major source for arms purchase and ultimately terrorism.
Thus if the system can tackle the issue of money laundering, if the money
flowing to the system is completely accounted for then the whole web of
drugs, arms and terrorism can be cut out.

• A competitive prosecution system is an important factor with respect to our
area of discussion. The whole enforcement mechanism can be defeated by poor
prosecution method. Ultimately the question as to the guilt and punishment is
decided by each jurisdiction on their own. Each county has its own agreements
about extradition also. Thus every county has its own varied laws and procedures.
This differences in prosecution procedures creates a lack of uniformity which
ultimately results in crippling the efforts to counter the issue of drug trafficking.

• Proper vigilance mechanism is necessary to counter the issue. A drug mafia
cannot survive without the help of the authorities involved in preventing the
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same. The corruption inside the government agencies is the main reason which
contributes to the empowerment and growth of the trafficking system. For
this to be avoided the corruption inside the system should be addressed and
tackled. For the same there should be a proper vigilance mechanism in place.

• Strategies should be made for reduction of demand. When the enforcement
agencies can reduce the supply the demand should be reduced through
intervention by social sector and social justice departments. Educational and
rehabilitation measures should be provided to tackle this issue.

• Identifying the root causes which leads to prevalence of the drug trafficking
and providing awareness and preventive education is very relevant. The
difference in economic status, under developed situation of certain communities,
discrimination based on these grounds, deprivation etc is all factors which
ultimately results in usage of drugs. Social security system which guarantees a
minimum amount of money to all our citizens, like how they do in developed
nations, looks very much impractical in our country, but a certain level of
social security can be provided. For instance, such measures can be bought in
partially. Some of our states are already doing that.

• Capacity building related to service providers: professionals involved in the
fight against drugs, like rehabilitation professionals should be given proper
training and they should be made competitive. The pro active initiatives coming
from the part of National Centre for Drug Abuse are giving hope. They provide
with diploma courses and training packages for these professionals.

• Collaboration between various sectors involved is a very crucial element. The
government, nongovernmental organizations, educational institutions, the society
and everyone involved in the fight should collaborate in an effective manner
for the success of the efforts put into curb the evil of drug trafficking.

ON SUMMING UP!!

Lastly for many years Kerala and as well as whole of India is dealing with the evil
of drug trafficking. The presence of the largest illegal opium production areas in the
proximity along with the presence of various other internal as well as external
circumstances have lead to our nation being the transit, source and destination of
drugs. Researches related to drug trafficking reveals the harsh reality of a gradual
shift from traditional/natural drugs to synthetic ones.
The heroine and hashish flow though the State borders have been to a large extend
replaced by synthetic ones like ATS, Codeine based drugs. Continued inflow and
outflow of the drugs through the boarders make it clear that Indian borders are
breached and the security is compromised.
Researches, media investigations and related studies show that the consumption as
well as the trafficking is both increasing on a day today basis. State government
have taken a series of measures to deal with evil of drug trafficking and also to
secure Kerala borders. We have entered into several multilateral and bilateral agreements
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with our neighboring countries to deal with the issue, Indian legislature have also
enacted very stringent anti drugs law and Indian borders are kept safe by different
forces of Indian government. Added to this is the active participation from the part
of various voluntary organizations in Kerala. But the current scenario shows that
these steps have not resulted in complete success. In order to bring in more successful
results, the following suggestions are made:
At present the efforts to prevent the drug trafficking comes under the lager forte of
Government of India‘s border security forces ¯prevention of smuggling and any other
illegal activity. This position needs to be changed and the issue of drug trafficking
should be addressed exclusively by making it a priority in itself. Moreover, the system
which deals with collection of information regarding the issue of drug trafficking,
the analysis of such data‘s collected etc should be improvised and strengthened.
Apart from this there is also the much dreadful issue of corruption among the forces
and other related agencies of the Kerala Government. Punishing the corrupted and
giving incentives to those who work productively towards prevention of drug trafficking
can make huge changes. Steps similar to the above mentioned one should be taken to
tackle the issue of corruption in the force.
The disturbing pattern of substance abuse among the young uncovers the pressing
need to control the danger. As the job of family and school is urgent in disposing of
this propensity, school-based projects can be started to produce mindfulness with
respect to the potential risks. Instructive material with respect to substance abuse
and their hurtful impacts can be imported to educators later presented in school
educational program. Young adult guiding meetings may assist understudies with
revealing family issues and take preventive measures.
In order to properly understand to what extent the evil of drug trafficking has affected
the nation, there is a need of a preparation of a national database on production,
consumption etc of different drugs.
Stringent punishment needs to be given in compliance with the different legislation
enacted by Indian legislature.
The State government should play a pro active role in providing to those farmers
who are involved in illegal cultivation with alternative options of means to livelihood.
The personnel involved in the war against the drug trafficking should be given more
advanced training and their capacity should be improved. This should be done with
respect to both the State’s forces as well as forces of our neighborhoodStates. For
doing the same bilateral as well as multilateral engagements should be considered.
This will also result in more cooperation from various neighbors in dealing with the
evil of drug trafficking.
The educational institutions should be involved as major partners in the schemes bought
in to prevent drug trafficking. The drug trafficking mafia should be prevented from
making a link with the youngsters and adults of the State.
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The above mentioned suggestions are not exhaustive, but a very limited list of possible
steps which can curb the evil of drug trafficking. But if brought into practice these
few steps can make a huge difference .Well planned pragmatic steps from the part of
the system is the only way our State as well as the nation can win this war.
It is also adept to understand that there’s not a drug on earth that can make life
meaningful other than life itself. Breath life into life, not smoke, not anymore, and be
stronger than your strongest excuse!!
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Decoding Pocso Act, 2012: An Analysis of the Impact and Scope

Dr. Kritika Dahiya*

ABSTRACT

Genital penetration, improper touching, groping and fondling, and penetration and defilement
are all forms of child sexual abuse (CSA). CSA has been identified as a significant issue affecting
children of all ages, genders, races, and socioeconomic statuses worldwide. Prosecutors in child
sexual assault (CSA) prosecutions in Australia will soon be able to summon expert opinion
evidence to support the credibility of the juvenile complainants. A comparative account of the
Indian Penal Code and the POCSO Act on the provisions of sexual assaults is the pinnacle of
this discussion. Various critical issues, such as the determination of the child’s age, the testimony
of child witnesses etc., relevant for better implementation of the Special Act have been deliberated.
Comprehensive directions culled out from time to time by the Indian constitutional courts
through various judgments have also been wrapped in this segment of the article. It includes a
reasoned description of solutions for the health sector, social sector, civil societies, police, forensic
and medical experts, prosecution and defense lawyers, trial and appellate courts, lawmakers and
the governments to deal with the menace of CSA effectively. The findings of this article have
coalesced into recommendations for different sectors having a critical role in the administration
of justice.
Keywords: POCSO, Child Sexual Abuse, the Criminal Justice System.

I. INTRODUCTION

The POCSO Act in India, which covers child sex abuse, is one of the most under-
reported offences in the country. A significant concern in India is child sex trafficking
and sexual abuse. According to the statistics we have at our disposal, children have
seen an upsurge in sexually transmitted illnesses in recent decades. Since the issue of
child sexual abuse requires a less demanding but more severe and strict process to be
handled, this must be done. “In order to combat the sexual exploitation of children,
the Protection of Children from Sexual Offences Act of 2012 was enacted in 2012.”
Children under the age of 18 are protected from sexual abuse under the POCSO Act,
2012, which defines a child as anyone under 18. When we talk about child sexual
abuse, we are talking about a wide range of behaviors, from the most basic — such

* Assistant Professor Department of Laws Bhagat Phool Singh Mahila Vishwavidyalaya
Khanpur Kalan, Sonepat (HR), E-mail: dahiyakritika@gmail.com, Mobile: 9812589760
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as physical harm — to the most extreme — such as trafficking — all of which fall
under the broad category of “penetrative” or “aggravated” abuse. The maximum penalty
is a fine and a life sentence of incarceration. Through all phases of the court process,
the POCSO Act ensures that a child-friendly environment is maintained. A child-
friendly reporting, recording, and inquiry mechanism are provided, as well as a trial
in camera to keep the child’s name a secret. Under the POCSO Act, the amount of
compensation to be given to a child who has been sexually assaulted is also determined
by special courts. This money is meant to be utilised for the treatment and rehabilitation
of a kid.1 This paper aims at discussing various loop holes and short comings along
with highpoints of the Act.
To address the challenge of CSA, India has introduced the Prevention of Child Sexual
Offences (POCSO) Act, 2012 inconsonance with the provisions of the United Nations
Convention on Child Rights (UNCRC), 1989, which came into operation on November
14, 2012 (Children Day). The gender-neutral Special Act is child friendly and introduces
“penetrative sexual assault” to avoid using the term ‘rape’. Especially construed provisions
related to reporting of incidence, procedures for investigation, the anonymity of the
identity of victim child, special courts, special prosecutors, disposal of trial in one
year are few amongst various provisions ensuring justice and protection of the child
from different variants of sexual exploitations.
Neighbours alerted the Ministry of Public Works and Correction to the recurrence of
a child’s cries for help, and harsh investigator Etta Angel Wheeler was given the
case. “It was an era of ‘spare the rod and spoil the child, and parents customarily
meted out throbbing and harmful penalties to their children.” Since no child protection
law was available to initiate legal action, Wheeler approached the American Society
of Cruelty to Animals. The Society took the matter to the New York Supreme Court,
arguing that “Mary Ellen was a member of the animal kingdom, and thus could be
included under the laws which protected animals from human cruelty”.2

A. Significance of the Study

Voice match is an essential tool for speaker identification, which potently helps
corroboration for crime detection. In recorded conversations in various criminal activities
such as demand for ransom, threatening, corrupt practices (demand and acceptance
of bribe), expert opinion on voice match is an admissible piece of evidence in the
court of law.3 The major challenge before the investigator is collecting reference voice
samples from the suspect person to compare the voice in question. So far, an expert
for voice match has not been listed in the Indian legal statutes. Therefore, procedural

1 Mohit Kumar Gupta. (2021) Decoding POCSO Act- Recent Controversial Rulings & its Pitfalls
https://taxguru.in/corporate- law/decoding-pocso-act-controversial-rulings-pitfalls.html

2 Conrad, P., & Schneider, J. W. (2010). “Deviance and medicalization: From badness to
sickness”: Temple University Press

3 Bhate-Deosthali, P., & Rege, S. (2019). “Denial of safe abortion to survivors of rape in
India. Health and human rights,” 21(2), 189.
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laws are silent to take a voice sample from a suspect without his consent, and the
court was not empowered to direct the subject to give a voice sample against his
consent. While Parliament is still enacting the legislation in Ritesh Sinha V. State of
Uttar Pradesh, India’s supreme court has used its extraordinary powers under the
Indian Constitution to grant a temporary Magistrate authority. A court ruling has
addressed numerous major concerns about self-incrimination and enlarging the reach
of legislation without a clear legislative purpose4. In sexual offences, a voice sample
may be used for corroborative evidence.

B. Objectives of the study

(i) To study the response of the criminal justice system to CSA (Child sexual abuse)
cases.

(ii) To understand the implementation and impact of the POCSO Act, 2012, and
(iii) To identify strategies to strengthen justice by using forensic technologies and

legal provisions

II. REVIEW OF LITERATURE

The literature review during this study has revealed various gaps in existing law and
policy on CSA and the execution of various legal provisions in India, which have
been the basis of formulating the research problem and related research queries in
this empirical exploratory sequential research.

A. Child Sexual Abuse (CSA)

Sexual abuse of minors has a long and dark history. Children were exploited as sex
slaves by the Greeks and Romans 5and there treatment as mere sexual possessions is
nothing new to the world tainted with horrors to humanity.6

The tormentors who tortured and burned female infants in the 1600s and 1700s believed
they had committed fornication with the Devil and sought to entice innocent males7.
Homosexuality was common until the 1700s in Africa, China, Egypt and Japan8. CSA
has existed for a long time without recognition; however, it got legal attention during
the 19th century. Jones has stated Child sexual violence is a complex, multi-pronged
social problem prevalent across the globe infringing on the fundamental rights of

4 https://www.researchgate.net/profile/Dr_G_K_Goswami (Last visited on June 24, 2020).
5 Brown, N. (1985). “Historical perspective on child abuse, Prevention of child sexual abuse:

A trainer’s manual.” Seattle: Seattle Institute for Child Advocacy Committee for Children.
6 Downer, A. (1984). “Prevention of child sexual abuse: A trainer’s manual:” Seattle Institute

for Child Advocacy.
7 Kahr, B. (1991). “The sexual molestation of children: Historical perspectives.” The Journal

of psychohistory.
8 Trumbach, R. (1977). “London’s sodomites: Homosexual behaviour and Western culture in

the 18th century.” Journal of Social History, 11(1), 1-33.
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human beings. “CSA describes various forms of child abuse, including sexual activity
with a minor”. Child sexual abuse is defined by the World Health Organization (WHO)
as “The engagement of a child in sexual activity which he or she does not fully
comprehend, is unable to give consent to, or for which the child is not developmentally
prepared and cannot give permission, or that violates the laws or social taboos of
society”.
In many cases, CSA identification is complex due to various constraints like age,
understanding and mental status of the child. “CSA may have various forms; however,
few expressions include exhibitionism or exposing oneself before a minor; fondling or
groping a child; sex trafficking; and any other act of sexual behaviour that is injurious
to a child’s physical, mental, and emotional wellbeing”. Specific physical symptoms of
sexual exploitation of a child may include bleeding, bruises or swelling, itching or
burning and pain in the genital region; torn or bloodstained underclothes; frequent
urination, and yeast infections, which may help identify CSA. The sexually abused
minor may also suffer from behavioural abnormalities such as nightmares or depression
9; post-traumatic stress disorder (PTSD) 10; inappropriate sexual conduct or knowledge11;
trouble in school or absence; an overprotective attitude towards siblings.

B. Doctrines of ‘Consent’ and ‘Age of Consent’: Contemplating Statutory Rape

Sex is a basic instinct for pleasure, necessary for healthy bodily functions and
procreation.12 However, in a civilized society, sexual behaviour and carnal orientation
are guided by socio-religious norms in conjunction with statutory provisions.
Sexual activity with a minor constitutes a statutory offence since the minor’s endorsement
for indulging in any sexual activity is immaterial from the legal perspective.13

The carnal knowledge of a person below the age of consent constitutes statutory rape
and is distinguishable from forcible rape.14

9 Springer, K. W., Sheridan, J., Kuo, D., & Carnes, M. (2003). The long-term health outcomes
of childhood abuse. Journal of general internal medicine, 18(10), 864-870.

10 Ullman, S. E., Najdowski, C. J., & Filipas, H. H. (2009). “Child sexual abuse, post-traumatic
stress disorder, and substance use: Predictors of revictimization in adult sexual assault
survivors”. Journal of child sexual abuse, 18(4), 367-385.

11 Vrolijk-Bosschaart, T. F., Brilleslijper-Kater, S. N., Verlinden, E., Widdershoven, G., Teeuw,
A. H., Voskes, Y. Roskam, M. (2019). “A descriptive mixed-methods analysis of sexual
behaviour and knowledge in very young children assessed for sexual abuse: The ASAC
study.” Frontiers in psychology, 9, 2716.

12 Kennair, L. E. O., Grøntvedt, T. V., Mehmetoglu, M., Perilloux, C., & Buss, D. M. (2015).
“Sex and mating strategy impact the 13 primary reasons for having sex”. Evolutionary
Psychological Science, 1(4), 207-219.

13 Finkel, M. A., & Sapp, M. V. (2011). “Adolescent sexual assault and statutory rape Child
abuse and neglect (pp. 127-133)”: Elsevier Inc.

14 Christopher, R. L., & Christopher, K. H. (2012). “The Paradox of Statutory Rape.” Ind. LJ,
87, 505.
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C. Judicial Response to CSA in India: Prior to the POCSO Act, 2012

India has introduced the Prevention of Child Sexual Offences Act, 2012, to address
CSA’s menace to adjust the legal regime in harmony with the United Nations Convention
on Child Rights, 1989. The primary goal of this research endeavour is to study various
aspects of the POCSO Act in the light of judicial response. However, the observations
of the judiciary toward child sexual offences before the POCSO Act came into operation
have been reviewed and discussed here to analyze the transformation in the attitude
and approach of various stakeholders involved in the administration of justice. The
significant issues touched upon by the courts include

(i) Inordinate delay in reporting incidents and lodging FIR;
(ii) Position of Power/Trust;

(iii) Rule of Caution;
(iv) Sole testimony;
(v) Marks of violence on body of the victim; (vi) Prior sexual conduct of the

prosecutrix;
(vii) Custodial Rape;

(viii) Compensation; etc.
The definition of ‘rape’ has been widened under the Criminal (Amendment) Act,
2013 [“(3 Subs. by Act 13 of 2013, s. 9, for sections 375, 376, 376A, 376B, 376C and
376D (w.e.f. 03-02-2013)”] and several of the points discussed above have been
incorporated in the POCSO Act, 2012

D. Rape-related pregnancy: Termination and childbirth

Consensual sex and rape have the same pregnancy rate. Based on an empirical study
on 4008 participants, Holmes has reported a 5% pregnancy rate among the survivors
of rape ranging from 12 to 45 years15. Unfortunately, timely pregnancy detection and
access to emergency contraceptives remain a prodigious challenge for rape survivors,
especially in countries like India. Padma Bhate, based on the study of 40 rape survivors
in India, reported that medical facilities for abortion were denied due to misinterpretation
of the abortion law.
In India, the Medical Termination of Pregnancy Act, 1971, under section 3, Explanation-
1, enables termination of pregnancy if the victim of rape so desires.91 If the foetus is
up to twenty weeks, no court permission is required for the legal abortion of a rape
victim. The MTP (Amendment) Bill, 2020 is under consideration in the Parliament,
which aims to eliminate delays in the decision-making process for medical termination
of pregnancy, and “the name and other identity particulars of a woman whose pregnancy
has been terminated shall not be revealed” to protect her privacy.92 The law in the

15 Holmes, M. M., Resnick, H. S., Kilpatrick, D. G., & Best, C. L. (1996). “Rape-related pregnancy:
estimates and descriptive characteristics from a national sample of women.” American
Journal of obstetrics and gynaecology, 175(2), 320-325.
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making is intended to help the rape survivors, ill, unmarried and underage women
to terminate the unwanted pregnancy lawfully.

E. Innocence Project: Correcting Injustice

Globally, the judicial system has faced the challenge of preventing innocent persons
from being convicted for various reasons.16 “It was asked by the Delhi High Court
while deciding Babloo Chauhan @ Dabloo v State Government of NCT Delhi [2017
SCC OnLine Del 12045:247 (2018) DLT 31]17 to look into wrongful detention and malicious
prosecution in India.”
Accordingly, LCI addressed the issue of’miscarriage of justice’ and advocated for the
recognition of the right to liberty for the implementation of a legal regime.18 Illegal
imprisonment and unfair prosecution will be addressed. However, the Law Commission’s
discussions do not include the concept of judging a convict’s innocence. Factual innocence
is very difficult to establish. According to LCI’s study, a wrongful conviction in India
is a legal impossibility. An in-depth grasp of the methods for verifying innocence for
wrongful conviction victims is critical in India.

F. Gaps Identified during Literature Survey

The examination of literature broadly portrays that response of the law enforcement
agencies in collecting scientific evidence during the investigation of CSA cases in India
is not well documented. No study in the public domain addresses the impacts analysis
of DNA evidence and other forensic inputs on fair investigation and speedy trial. A
literature study on sexual abuse of children further pointed out that various issues
like a social response to CSA, age determination, consent for sexual relationships etc.
are yet to be addressed from the viewpoint of epistemology. More importantly, there
is a void in the public arena for studies on the analysis of courts judgments related
to CSA, mainly to understand various facets of the POCSO Act, 2012, from the standpoint
of the judiciary. No study is available in the public sphere on implementing various
provisions of the POCSO Act, 2012. Deliberations on a false accusation, wrongful
conviction, and relevance of the ‘Innocence Project’ for India are not being studied to
correct unjust convictions. An inclusive study to learn the Foucauldian viewpoint on
CSA in the Indian context is also wanted.

III. RESEARCH PURPOSE

A comprehensive study on various judgments of Indian Courts to examine the
implementation of various substantive and procedural aspects of a particular law on

16 Walsh, K., Hussmann, J., Flynn, A., Yahner, J., Golian, L., Institute, T. U., & America, U. S.
o. (2017). “Estimating the prevalence of wrongful convictions”. Final report, 251115.

17 Available at: “https://prsindia.org/billtrack/medical-termination-pregnancy-amendment-bill-
2020” (Last visited on June 24, 2020).

18 Law Commission of India, Report No 277 titled Wrongful Prosecution (Miscarriage of Justice):
Legal Remedies, August 2018.
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CSA is needed. Inputs on socioeconomic profiling of victims and accused persons,
providing legal aid to pauper accused rural-urban dichotomy occurrence of CSA, age
profiling of victims. The accused and their relationship, timeframe in reporting, nature
of evidence collection including forensic inputs, timeline to conclude trial and appeals,
the award of compensation to victim etc., are uncharted areas chosen as research
problems. This study broadly conceived the research problem based on the gaps and
missing links identified during an examination of literature about justice delivery in
the matters of sexual exploitation of minors in India. Educational efforts have been
made to find practical answers using a Foucauldian lens as a theoretical framework.
A worldwide approach has also been taken to fill in some of the holes found during
the literature review process, such as defining consent to a sexual act, the appropriate
age for consent, and the difference between chronological and mental age. “According
to the results of this study, the judiciary’s observations of crucial concerns related to
research questions while dealing with child sexual abuse cases at various trial and
appeals levels are the basis for the research findings”. The findings of this empirical
research, which may apply to India and other countries dealing with sexual abuse
and violence against children and other victims, were used to develop thorough standard
operating procedures (SoP) to ensure a fair and rigorous investigation and trial. CSA
cases have also been referred to a general framework with a schedule for inquiry
with a scientific tone and a rapid trial.

IV. SCOPE OF THE RESEARCH

Since time immemorial, child sexual abuse has been an epidemic worldwide. Child
safety and justice for sexual assault victims are demanding goals for good government.
Because of several socio-cultural and economic variables, many occurrences of child
abuse go unreported. As part of this research, many dimensions of CSA have been
discussed to understand better the legislation and practice of combating this threat.
“India’s POCSO Act mandated that effect analysis be used in the administration of
justice in CSA instances, and this emphasis has been maintained after that.” It has
been determined that to gain a global perspective and the best practices for investigation
and trial processes used in other jurisdictions that use an adversarial justice system,
the legal process on various CSA tenets has also been studied in countries using an
adversarial justice system. Life insight indeed comes through listening to the wisdom
of others. In this study, researchers have looked at different aspects of CSA investigation
evidence, including its legality and the influence of scientific evidence on justice delivery.
However, scholarly attempts to understand the mechanics of the current legal gap on
numerous concerns of child sexual abuse are not available in the literature.

V. CONCLUSION

India has introduced the POCSO Act with a vibrant objective of tackling the sexual
abuse of minors more efficiently and effectively. However, a critical analysis of various
facts during this research has divulged that the expectations enshrined under this
particular law on child sexual abuse (CSA) have not been fulfilled in what has been
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nearly a decade since the legislation was enacted. The delivery of justice to the minor
victims of sexual offences is far from the expectations of the legislative intent embodied
in the Special Act. There are challenges at every stage, right from reporting the incident
to trial. The victims who hail from marginalized sections of society cannot raise their
voices to demand their rights to get justice. Corporate Social Responsivity may be
another potential resource for funding the up-gradation of the criminal justice system.
Governments must utilize technological advancements in the administration of justice.
Emphasis on research and developmental activities, particularly in using Information
and Communication Technology (ICT) and forensic advancements, is recommended.
“Our children are our greatest treasure. They are our future. Those who abuse them
tear at the fabric of our society and weaken our nation.”

— Nelson Mandela
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Whistle-Blowing: An Ethical Act of Practice or Not?

Dr. Manmeet Singh*

A man is but the product of his thought what he thinks, he becomes.
— Mahatma Gandhi

ABSTRACT

Every company wants its employees to be honest with one another. Honesty enables total
commitment to the fulfilment of an organization’s objective. The organisation supports open
communication and transparent governance by encouraging whistleblowing. Whistle-blowing is
a conduct that is frequently strongly driven by one’s morals as well as by a desire to help the
organisation, the industry, or the general public. While some may see whistle-blowing as “snitching,”
others see it as a daring act out of a commitment to ethics. Employees who feel obligated to
provide information or opinions that are in conflict with the behaviour of one or more people
within their organisation are known as whistle-blowers.By disclosing illegal acts, a whistle-
blower decides to oppose and become a social outcast to an organization’s current practice.
Whistle-blowing has a significant negative impact on both the employer and the employee. This
essay investigates the nature of whistle-blowing, common channels and reasons for whistle-
blowing, as well as the various reactions to whistle-blowing in various industries.

INTRODUCTION

The world in which we live is extremely complex. Our daily choices have an impact
on our health, safety, human rights, and finances. The worst possible motives are
used to make some of those decisions. They are created by those who are dishonest,
incapable, or lazy. Because employees who are aware of wrongdoing are unwilling to
report it for fear of losing their employment, accidents occur or corruption grows.1

Whistle blowing is the act of alerting the public or a higher authority to alleged
wrongdoing, misconduct, or unethical behaviour in third-party, public, or private sector

* Assistant Professor, Maharaja Agrasen School of Law, Maharaja Agrasen University, Baddi
Distt. Solan (H.P.), E-mail: manmeet4290@gmail.com, Mobile: 9857265724

1 David Banisar, Whistleblowing: International Standards and Development, Corruption and
Transparency: Debating the Frontiers Between State, Market and Society, p 64, also available
at https://www.researchgate.net/publication/228124587_Whistleblowing_International_
Standards_and_Developments
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organisations. Whistle blowers frequently bring to light instances of bullying, health
and safety violations, corruption, and fraud.2

The value of employing whistleblowing to improve the disclosure of information
regarding unlawful, risky, or immoral behaviour by public and private entities has
been recognised significantly more recently as a way to fight corruption and diffuse
potentially harmful situations. Whistle-blowing can also help organisations in the public
and private sectors improve their internal organisational cultures, which can help them
avoid mistakes and accidents, make them more transparent, and run more effectively.
Whistle blowers frequently experience retaliation from their employer, who may suffer
reputational harm as a result of the whistle blowing, or from coworkers who may
have participated in the illegal acts. Retaliation can sometimes grow so extreme that
it resembles persecution. Retaliation occasionally comes through legal processes, especially
if the whistle-blower was doing so for illegal motives.
The International Labour Organization (ILO) defines it as, “the reporting by employees
or former employees of illegal, irregular, dangerous or unethical practice by employers.”

WHISTLE BLOWER

When an employee discovers unethical, immoral or illegal actions at work, the employer
makes a decisions about what to do with this information. Whistle-blowing is the
term used to define an employee’s decision to discloser this information to an authority
figure (boss, media or government officials)
Any individual who communicates any facts concerning offences established by this
Convention to the competent authorities in good faith and on reasonable grounds.3

Whistle-blowing has many different facts. Among other things, it can be an act of
free speech, an anti-corruption tool, and an internal management dispute mechanism.
This has led to a number of different definitions.
A whistle-blower is a person, who could be an employee of a company or a government
agency, disclosing information to the public or some higher authority about any
wrongdoing, which could be in the form of fraud, corruption, etc.

“Whistle-blowing in its simplest form involves the act of reporting wrongdoing within an
organization to internal or external parties.”

Eaton and Akers
Whistle-blowing is the employees disclosure of illegal, immoral or illegitimate practices on
the employer’s part.”

Daft

2 Available at https://rajdhanicollege.ac.in/admin/ckeditor/ckfinder/userfiles/files/
Whistle%20Blowing.pdf

3 Article 33 United Nations Conventions Against Corruption
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WHAT IS WHISTLE BLOWING?

He who knows, does not speak; he who speaks, does not know
Lao Tzu

One of the first modern uses was by US Consumer activist Ralph Nader in 1971 who
describes it as “an act of a man or women who, believing that the public interest overrides
the interest of the organization he serves, blows the whistle that the organization is involved in
corrupt, illegal, fraudulent or harmful activity.”4

Unites States Academics Marcia P. Miceli and Janet P. Near set the academic started
for whistle-blowing in 1982 when they called it “the disclosure of organizational members
of the illegal, immoral or illegitimate practices under the control of their employers to persons
or organizations that may be able to effect action.”5They describes whistle-blowing as a
four step process;

• A triggering event occurs, involving questionable, unethical, or illegal activities
and their leads an employee to consider blowing the whistle.

• Second, the employee engages in decision making, assessing the activity and
whether it involves wrongdoing, gathering additional information, and discussing
the situation with others.

• Third, the employee exercises their voice by blowing the whistle; alternatively,
the employee could exit the organization, or remain silent out of loyalty or
neglect.

• Fourth, organization members react to, and possibly retaliate against the
whistleblower.6

Other academicians have focused on Whistle-Blowing as mostly an element of free
speech and the right of individuals to express dissent. An expansive view of Whistle
Blowing can be taken which treats it as a means to promote accountable by allowing
for the disclosure by an person of information about misconduct while at the same
tome protecting the person against sanction of all forms.
Whistle blowing involves the revelation of misconduct or illegality occurring in an
organization. This necessarily involves disclosing secret information beyond the bounds
intended by those trying to keep it secret, and often this involves publication and
disclosure to the general public. By virtue of the fact that whistle-blowers exist within

4 Nader Petkas and Blackwell, Whistleblowing (1972), Quoted in Nicholas M Rongine, Toward
a Coherent Legal Response to the Public Policy Dilemma Posed by Whistleblowing, American
Business Law Journal, Summer 1985, Vol. 23, Issue 2, p 28

5 Mesmer-Magus and Viswesvaran, Whistleblowing in Organisations: An Examination of
Correlates of Whistleblowing Intentions, Actions and Retaliation: Journal of Business
Ethics(2005) 62: 277-297,

6 Dwarkin and Baucus, Internal V. External Whistleblower: A Comparison of Whistleblowing
Processes, Journal of Business Ethics, 17:1281-198; 1998
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the organizations they are exposing, they are almost always under some contractual
or statutory requirement not to disclose the information they are disclosing. If one
take these obligations at face value then it would appear thet Whistle-blowing must
always be regarded as a breach of law, and possibly also a breach of ethics, at least
in so far as it involves a breach of contract with the organization where the whistle-
blower is employed. Under such a view, Whistle Blowing can never be legally justified,
and it is onle through an ethical imperative to break the law that it could be justified
ethically.

WHO IS A WHISTLE-BLOWER?

Independence is a quality that can be possessed by individuals and it is an essential
component of professionalism behavior. It refers to the avoidance of being unduly
influenced by a vested interest and to being free from any constraints that would
prevent a correct course of action being taken. It is an ability to ‘stand apart’ from
inappropriate influences and to be free of managerial capture, to be able to make the
correct and uncontaminated decision on a given issue. Whistle-blowers have been
called canaries in the coalmine. They have been accused of committing the truth.
A whistle-blower is defined as someone who exposes wrongdoing, fraud, corruption
or mismanagement. In many cases, this could be a person who works for the government
who would report misconduct within the government or it could be an employee of
a private company who reports corrupt practices within the company.
Whistle-blowers may make their allegations internally (for example, to other people
within the accused organization) or externally (to regulators, law enforcement agencies,
to the media or to groups concerned with the issues). There is some reason to believe
that people are more likely to take action with respect to unacceptable behavior,
within an organization, if there are complaint system that offers not just options
dictated by the planning and controlling organization, but a choice of options for
individuals, including an option that offers near absolute confidentiality. However,
external whistle-blowers report misconduct on outside persons or entities. In these
cases, depending on the information’s severity and nature, whistle-blowers may report
the misconduct to lawyers, the media, law enforcement or watchdog agencies, or
other local, state, or federal agencies.

WHISTLE-BLOWER OPPOSED TO INFORMERS

Often the term Whistle-blower is confused with the term Informer who have generally
a bad reputation, and known as Mukhbir popularly. The most important distinction
between the two terms is the liability of the person disclosing the information. Informants
are often themselves involved in some sort of unethical enterprises and are using the
disclosure of information as a means to reduce their liability, either voluntarily, or
due to coercion. They are in a subordinate place to the body or person they are
disclosing to and must follow their orders or face sanctions. Another difference is
that the informants often seek favours or remunerations for their disclosures but the
same is not true in case of whistle-blowers. However, a few types of anti-corruptions
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laws do allow for rewards to be given to those that disclose, typically a part of the
money recovered in corruption cases.

PROTECTION LAWS FOR THE WHISTLE-BLOWERS

In India, a strong and effective Whistle-blower Protection Law id urgently required.
Whistle Blowing is capableof gifting a free, transparent and Just Social Order and it
can eliminate the arbitrariness, officialdom and corruption from a society.

(i) The Constitution of India

The Constitution of India provides means of Whistle Blowing in the form of PIL and
enforcement of Public Law Remedy for the violation of Fundamental Rights. The
difference between these two remedies is very crucial. In the former case the process
of Whistle Blowing safeguards the interest of public at large whereas in the latter
case invoking various Constitutional Remedies redresses personal violation of Fundamental
Rights. The Constitution of India is not intended to be the arena of legal quibbling
for men with long purses. It is made for the common people. It should generally be
so construed as that they can understand and appreciate it.
The more they understand it the more they love it and the more they prize it. It is
really the poor, starved and mindless millions who need the court’s protection for
securing to themselves the enjoyment of Human Rights.
The Socio-Justice tool through which these aspirations of the Constitution and people
of India are achieved is known as Public Interest Litigation (PIL) PIL means a legal
action initiated in a court of law for the enforcement of public interest or general
interest in which the public or a class of the community have pecuniary interest or
some interest by which their legal rights and liabilities are affected. The evolution of
PIL in India has an interesting background.
In the famous case of Kesavananda Bharti vs. State of Kerala,7 the Supreme Court
ultimately put a brake on the arbitrary and unreasonable power of Legislature to
destroy the Basic Features of the Constitution. Thus the seeds of the PIL could never
been planted had the Supreme Court not brought justness and fairness in the Indian
Legal System in the year 1973, by formulating the Doctrine of Basic Structure.
Justice Krishna Iyer sowed the seeds of the new dispensation in Mumbai Kamgar
Sabha vs. AbdulbhaiFaizullabhai8 and used the expression PIL and Epistolary Jurisdiction
in Fertilizer Corporation Kamgar Union vs. Union of India.9 In between, the Supreme
Court interpreted the expression Procedure Established by Law as a procedure which
must be Just, Fair and Reasonable in the year 1978.
Where public functionaries are involved and the matter relates to the violation of the
Fundamental Rights or The Enforcement of Public duties, the remedy would still be

7 Kesavananda Bharti vs. State of Kerala, IR 1973 SC 1461
8 Mumbai Kamgar Sabha vs. AbdulbhaiFaizullabhai, 1976 SCR (3) 591; AIR 1976 SC 1455
9 Fertilizer Corporation Kamgar Union vs. Union of India, AIR 1981 SC 344; 1981 SCR (2) 52
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available under the Public Law notwithstanding that a suit could be filed for damages
under the Private Law. It was more so when it was not a mere matter of violation of
an ordinary right of a person but the violation of Fundamental Rights which was
involved as the petitioner was a victim or rape which is violation of the Fundamental
Right of a person as guaranteed Under Article 21.10 Thus the collective force of PIL
and Public Law Remedies provides us the medium of Constitutional Whistle Blowing.

(ii) Safeguard Under Criminal Law

The existing laws contain various provisions that restrict the access to the whistle-
blowers and thereby prevent their disclosure. For instance, under Section 173 (6)11 of
Cr. P.C. the police officer can form an opinion that any part of the statement recorded
under Section 16112 of the Code of a person, the prosecution proposes to examine as
its witness, need not be disclosed to the accused if it is not essential in the interests
of justice or is inexpedient in the public interest.

10 Article 21 Constitution of India
Protection of life and personal liberty —No person shall be deprived of his life or personal
liberty except according to procedure established by law.

11 Section 173 (6) Report of police officer on completion of investigation – If the police
officer is of opinion that any part of any such statement is not relevant to the subject-
matter of the proceedings or that its disclosure to the accused is not essential in the interests
of justice and is inexpedient in the public interest, he shall indicate that part of the statement
and append a note requesting the Magistrate to exclude that part from the copies to be
granted to the accused and stating his reasons for making such request.

12 Section 161Examination of witnesses by police.—
(1) Any police officer making an investigation under this Chapter, or any police officer

not below such rank as the State Government may, by general or special order, prescribe
in this behalf, acting on the requisition of such officer, may examine orally any person
supposed to be acquainted with the facts and circumstances of the case.

(2) Such person shall be bound to answer truly all questions relating to such case put to
him by such officer, other than questions the answers to which would have a tendency
to expose him to a criminal charge or to a penalty or forfeiture.

(3) The police officer may reduce into writing any statement made to him in the course of
an examination under this section; and if he does so, he shall make a separate and
true record of the statement of each such person whose statement he records.

[Provided that statement made under this sub-section may also be recorded by audio-video
electronic means:]
[Provided further that the statement of a woman against whom an offence under section
354, section 354A, section 354B, section 354C, section 354D, section 376, section 376A
section 376B, section 376C, section 376D, section 376E or section 509 of the Indian Penal
Code (45 of 1860) is alleged to have been committed or attempted shall be recorded, by a
woman police officer or any woman officer.]
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Similarly, though Section 27313 of the Code requires the evidence to be taken in the
presence of the accused, section 29914 indicates that in certain exceptional circumstances
an accused may be denied his right to cross-examine a prosecution witness in open
court. The concerned person or witness may be the whistle-blower, whose identity
can be concealed by the courts in the interest of justice. Further, the Law Commission
of India and other Commissions have also contributed significantly for the protection
of whistle-blower. The 14th Law Commission’s Report (1958) examined, inter alia, the
question of providing adequate facilities to witnesses attending cases in courts. The
4th National Police Commission’s Report (1980) acknowledge the troubles undergone
by witnesses attending proceedings in courts. The Law Commission’s 154 th Report
particularly noted, “necessary confidence has to be created in the minds of the witnesses that
they would be protected from the wrath of the accused in any eventuality.” In 2001, Law
Commission in its 178th Report recommended the insertion of Section 164A in the Cr.
P.C. to provide for recording of the statement of material witnesses in the presence
of Magistrates where the offence were punishable with imprisonment of 10 years and
more. On the basis of this recommendation, the Criminal Law (Amendment) Bill,
2003 was introduced in the Rajya Sabha and is pending enactment. The Law Commission’s

13 Section 273Evidence to be taken in presence of accused.—
Except as otherwise expressly provided, all evidence taken in the course of the trial or
other proceeding shall be taken in the presence of the accused, or, when his personal
attendance is dispensed with, in the presence of his pleader:
[Provided that where the evidence of a woman below the age of eighteen years who is
alleged to have been subjected to rape or any other sexual offence, is to be recorded, the
court may take appropriate measures to ensure that such woman is not confronted by the
accused while at the same time ensuring the right of cross-examination of the accused.]
Explanation.—In this section, “accused” includes a person in relation to whom any proceeding
under Chapter VIII has been commenced under this Code.

14 Section 299Record of evidence in absence of accused.—
(1) If it is proved that an accused person has absconded, and that there is no immediate

prospect of arresting him, the Court competent to try [, or commit for trial] such person
for the offence complained of may, in his absence, examine the witnesses (if any)
produced on behalf of the prosecution, and record their depositions and any such
deposition may, on the arrest of such person, be given in evidence against him on the
inquiry into, or trial for, the offence with which he is charged, if the deponent is dead
or incapable of giving evidence or cannot be found or his presence cannot be procured
without an amount of delay, expense or inconvenience which, under the circumstances
of the case, would be unreasonable.

(2) If it appears that an offence punishable with death or imprisonment for life has been
committed by some person or persons unknown, the High Court or the Sessions Judge
may direct that any Magistrate of the first class shall hold an inquiry and examine
any witnesses who can give evidence concerning the offence and any depositions so
taken may be given in evidence against any person who is subsequently accused of
the offence, if the deponent is dead or incapable of giving evidence or beyond the
limits of India.
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179th Report on Public Interest Disclosures and the Protection of Informers, states
thus, “good faith whistle-blowers represent the highest ideals of public service and challenges
abuse of power. They test loyalty with the highest moral principles but place the country above
loyalties to persons, parties or Governments.” The same also seems to be stress of the
consultation paper on witness identity protection and witness protection programmes” issued
by the Law Commission. These provisions must be construed in a liberal manner by
the court to protect the whistle-blowers.

(iii) Whistle Blower Protection Act, 2014

A bill for protection of Whistle-blower was first initiated in 1993 by Mr. N. Vittal
(the then Chief Vigilance Commissioner). In December 2001, Law Commission
recommended that in order to eliminate corruption, a law to protect whistle-blowers
was essential and submitted its report on “Public Interest Disclosure Bill” to Mr. Arun
Jaitley (the then Minister of Law, Justice and Public Affairs) along with the draft bill.
In January 2003, the draft of Public Interest Disclosure (Protection of Informers) Bill,
2002 was circulated. The murder of Satyendra Dubey in 2003 for exposing corruption
in NHAI and the subsequent public and media outrage led to the demand for the
enactment of a Whistle-blower’s bill. Following the event, in 2004, the Supreme Court
directed that machinery be put in place for acting on complaints from whistle-blowers
till a law is enacted. Government of India notified a resolution to enable Central
Vigilance Commission to receive complaints of corruption for Central Authorities in
May 2004. Right to Information Act was notified in October, 2005. In 2006, the Public
Service Bill 2006 (Draft) stated that within six months of the commencement of the
act, the government must put into place mechanisms to provide protection to whistle-
blower. In 2007, the report of the Second Administrative Reforms Commission also
recommended that a specific law be enacted to protect whistle-blowers. On August
26, 2010 Prithviraj Chavan the then, Union Minister of State for Personal, Public
Grievances and Pensions, introduced the Public Interest Disclosure and Protection to
Persons Making the Disclosure Bill, 2010 or the Whistle-Blower Bill, in the Lok Sabha.
The Bill was passed in Lok Sabha on December 27, 2011 along with proposed
amendments.
The Whistle-blower Protection Act, 2014 was passed by the Parliament on February
21, 2014. After the bill was passed by Lok Sabha, certain amendments were circulated
in Rajya Sabha on August 5, 2013. However, these changes were not incorporated in
the Bill when it was passed by Rajya Sabha in 2014. The Whistle-blowers Protection
(Amendment) Bill, 2015 was introduced in Lok Sabha on May 11, 2015 which has
been passed by Lok Sabha on May 13, 2015. The Bill is presently pending in the
Rajya Sabha. The Statement of Objects and Reasons states that this Bill has been
introduced to give effect to the earlier amendments which could not be passed.

ROLE OF JUDICIARY

The response of the Supreme Court for providing protection to witnesses and whistle-
blowers is positive and justice oriented. The Supreme Court, in Gurbachan Singh vs.
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State of Bombay,15 upheld a provision of Bombay Police Act, 1951 that denied permission
to a detenue to cross-examine the witnesses who had deposed against him. It was
held that the law was only to deal with exceptional cases where witnesses, for fear
of violence to their person or property, were unwilling to depose public against bad
character. In Naresh Mirajkar vs. State of Maharashtra,16 the Supreme Court recognized
the validity of the procedure of holding an in-camera trial. The Supreme Court was
of the opinion that in certain circumstances, the identity of the witness can be kept
secret and concealed by holding an in-camera trial. The decision of Maneka Sanjay
Gandhi vs. Rani Jethmalani,17 stressed on the need for a congenial atmosphere for
the conduct of a trial and this included the protection of witnesses. Similarly, in A.K.
Roy vs. Union of India,18 stressing on the need to protect the identity of the informant,
the Supreme Court held that the disclosure of the identity of the informant may
abort the very process of preventive detention because, no one will be willing to
come forward to give information of any prejudicial activity if his identity is going
to be disclosed, which may have to be done under the stress of cross-examination. In
Kartar Singh vs. State of Punjab,19 the Supreme Court upheld the validity of ss 16 (2)
and (3) of the Terrorist and Disruptive Activities Prevention) Act, 1987 (TADA) which
gave the discretion to the Designated Court to keep the identity and address of a
Witness secret upon certain contingencies; to hold the proceedings at a place to be
decided by the court and to withhold the names and addresses of witnesses in its
order. The court held that the right of the accused to cross-examine the prosecution
witnesses was not absolute but was subject to exceptions. The same reasoning was
applied to uphold the validity of Section 30 of the Prevention of Terrorism Act, 2002
(POTA) in People’s Union of Civil Liberties vs. Union of India.20 In State of Maharashtra
vs. Dr. Praful B. Desai,21the Supreme Court observed; “the evidence can be both oral and
documentary and electronic records can be produced as evidence. This means that evidence,
even in criminal matters, can be produced as evidence. This means that evidence, even in
criminal matter can also be by way of electronic records. This would include video conferencing.
Video conferencing is an advancement in science and technology which permits one to see, hear
and talk with someone far away, with the same facility and ease as if he is present before you,
i.e., in your presence. Thus, it is clear that so long as the accused and/or his pleader are
present when evidence is recorded by video conferencing that evidence is recorded in the ‘presence’

15 Gurbachan Singh vs. State of Bombay,AIR 1952 SC 221, 1952SCR 737
16 Naresh Mirajkar vs. State of Maharashtra, AIR 1967 BSC 1; 1966 SCR (3) 744
17 Maneka Sanjay Gandhi vs. Rani Jethmalani, AIR 1979 SC 468; 1979 SCR (2) 378
18 A.K. Roy vs. Union of India, AIR 1986SC 2160; 1986 SCR (3) 961
19 Kartar Singh vs. State of Punjab,1994 SCC (3) 569; JT 1994 (2) 423
20 People’s Union of Civil Liberties vs. Union of India.AIR 1997 SC 568; 1996 (9) SCALE 318;

(1997) 1 SCC 301
21 State of Maharashtra vs. Dr. Praful B. Desai,(2003) 4 SCC 601
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22 Section 273 Evidence to be taken in presence of accused.—
Except as otherwise expressly provided, all evidence taken in the course of the trial or
other proceeding shall be taken in the presence of the accused, or, when his personal
attendance is dispensed with, in the presence of his pleader:
[Provided that where the evidence of a woman below the age of eighteen years who is
alleged to have been subjected to rape or any other sexual offence, is to be recorded, the
court may take appropriate measures to ensure that such woman is not confronted by the
accused while at the same time ensuring the right of cross-examination of the accused.]
Explanation.—In this section, “accused” includes a person in relation to whom any proceeding
under Chapter VIII has been commenced under this Code.

23 Zahaira Sheikh vs. State of Gujarat,(2004) 4 SCC 158
24 Sakshi vs. Union of India,1999 Cri. L.J. 5025; 1999 (5) SCALE 376; (1999) 6 SCC 591

of the accused and would thus fully meet the requirements of Section 27322 Cr. P.C. Recording
of such evidence would be as per ‘procedure established by law.” This judgment of the Supreme
Court is a landmark judgment as it has the potential to seek help of those witnesses
who are crucial for rendering the complete justice but who cannot come due to ‘territorial
distance’ or even due to fear, expenses, old age, etc.
The Court in India have the power to maintain anonymity of the witnesses to protect
them from threats and harm and the use of information technology is the safest bet
for the same. The testimony of a witness can be recorded electronically the access to
which can be legitimately and lawfully denied by the Courts to meet the ends of
justice. In Zahaira Sheikh vs. State of Gujarat,23 (famously known as The Best Bakery
Case), in the context of the collapse of the trial on account of witnesses turning
hostile as a result on intimidation, the Supreme Court reiterated that “legislative measures
to emphasize prohibition against tampering with witness, victim or informant, have become the
imminent and inevitable need of the day.”
In Sakshi vs. Union of India,24 the Supreme Court referred to the Law Commission’s
172nd Report and laid down that certain procedural safeguard had to be followed to
protect the victim of child sexual abuse during the conduct of the trial.

CONCLUSION

To blow the whistle is not an easy task, it needs courage, moral evaluation and one
has put the interest of the public ahead than his or her interest. Despite this, many
praise whistle-blowers for heroic and noble deeds; many also condemn them as
malcontent, trouble makers and misfits for exposing misfeasance and wrongdoing of
their colleagues and management. Those who oppose it believe that employees should
have prima facie duty of loyalty to their company and not to blow whistle as it will
tarnish the company’s image and reputation. In order to understand the effectiveness
of a whistle blowing mechanism, it is necessary to assess the awareness, usability
and reliability of the grievance reporting system among Indian companies across various
sectors.
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Whistle Blowing is a noble and heroic deed that acts as accounting and internal controls
to prevent fraud and wrongdoing. Whistle Blowing would not only help to reduce
white-collar crimes but also to deter the collapse of the organization which is detrimental
to the society and country. The role of whistle-blowers in protecting the organization
is crucial, hence, a strong ethical and moral sense of duty are vital to encourage
members to come forward and blow the whistle on their employers wrongdoing.
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Tribal Land Rights: A Coherence Study on Development or
Displacement

Dr. Payal Jain*

ABSTRACT

Land Acquisition for infrastructural development is important especially for a developing country
like India. A emphasis on tribal land development results in the alienation of tribal land rights
through the process of land acquisition under the state’s power of eminent domain. The Land
Acquisition Act of 1894, as amended by the Right to Fair Compensation and Transparency in
Land Acquisition, Rehabilitation, and Resettlement Act of 2013, protects tribal land rights.
While displacing the indigenous population to the territories being acquired, the government
virtually always implements comprehensive rehabilitation and relocation plans. However, land
is more than a commodity for tribals; it has lost its character as a result of markerization,
industrialization, and development, and has become a state’s coercive and arbitrary deeds. Tribals
have been displaced as a result of the las, making them more vulnerable or marginalised. The
reality, however, is that even after the passage of decades; the affected communities continue to
fight for their rights. The segment of the society which suffers the most when a compulsory
acquisition occurs is indigenous people. The reason behind this is that they have emotional and
cultural ties attached to their ancestral land and spend more time there in comparison to other
section of the society. Despite facing hardships, abuse, and assaults tribal people have continued
to fight for their land rights in India. In the concluding remarks, the lost land due to acquisition
or for the pupose of development they displaced from their lands and it becomes irreparable for
the tribals even with the strong legislations. Sensitizing, building capacity and awareness,
influencing formulations of laws and strong implementation of laws, systems, polices are some
concrete way forward in helping the tribals access to their land rights and related entitlements.
Keywords: Tribals, Development, Land Acqusition, Indigenous, Displacement.

I. INTRODUCTION

Who are tribals? Tribal people are known as ‘adhivasis or indigenous community’.
The common thing amonst tribes are they have common interest, occupation, work in
similar group, they have common language or dialect or reside in a common territory.
The Imperial Gazette of India 1911 stated a tribe as a “collection of families bearing
a common name, speaking a common dialect, occupying or professing to occupy a

* Assistant Professor, Vivekanand Institute of Professional Studies, Pitam Pura, Delhi (Affiliated
from GGSIPU, Delhi), E-mail: payal.jain@vips.edu, Mobile: 9999173257
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common territory and is not usually endagamous though orginally it might have been
so1”. From the anthropological study2, these tribes used for the place where place of
residence is situated in remote areas like hill, forest, sea coats and islands, whose
living styles are different from the civilized men which distinguish them from the
rest of the world or in general terms we say that indigenous people live in remote
areas.
Article 342 Constitution of India3 defines that Scheduled tribes are those communities
that have been declared by the President through a public notification or subsequent
amending act of Parliament. The STs are primarily found in two geographical areas:
Central India and the North-Eastern Region. Madhya Pradesh (14.69 percent),
Chhattisgarh (7.5 percent), Jharkhand (8.29 percent), Andhra Pradesh (5.7 percent),
Maharashtra (10.08 percent), Orissa (9.2 percent), Gujarat (8.55 percent), and Rajasthan
account for more than half of the Scheduled Tribe population (8.86 percent). The
North East (Assam, Nagaland, Mizoram, Manipur, Meghalaya, Tripura, Sikkim, and
Arunachal Pradesh) is another unique region)4. The total percentage of Scheduled
Tribes in India comprises 8.6%5 as per 2011 census by Government of India.
These indigenous people live in rich diversity and they represent rich and and low
density in different parts of India. There are two folds of this paper one is: Development
of indigenous people where their rights are protected by the Constitution of India on
the other hand, the government’s policies have always been persecution and approval
of tribal territory and resources, such as land purchase or relocation. As a result, the
legal framework fails to defend tribal rights due to insufficient execution or ill-equipped
government policies6. Tribal peoples across the country are grappling with the same

1 M. Nazar, Khadir Mohideen College, Adirampattinam A Study of Land Alienation and Indebtedness
among Tribals in Tamil Nadu, Kerala and Karnataka states (Dec. 28, 2021 10.30 AM) http://
niti.gov.in/planningcommission.gov.in/docs/reports/sereport/ser/stdy_land.pdf.

2 Ibid
3 Art. 342-Scheduled Tribes-1-”The President may with respect to any State or Union territory,

and where it is a State, after consultation with the Governor thereof, by public notification,
specify the tribes or tribal communities or parts of or groups within tribes or tribal communities
which shall for the purposes of this Constitution be deemed to be Scheduled Tribes in
relation to that State or Union territory, as the case may be, 2. Parliament may by law
include in or exclude from the list of Scheduled Tribes specified in a notification issued
under clause (1) any tribe or tribal community or part of or group within any tribe or tribal
community, but save as aforesaid a notification issued under the said clause shall not be
varied by any subsequent notification PART XVII OFFICIAL LANGUAGE CHAPTER I
LANGUAGE OF THE UNION”.

4 Statiscial profile (2013), https://tribal.nic.in/. (Dec. 28 2021 3:00 PM)
5 Id at 1.
6 Kahkashan Kamaal, Acquiring Land In Tribal Areas, IOSR Journal Of Humanities And

Social Science (IOSR-JHSS) Volume 22, Issue 6, Ver. 9 (2017) available at: https://
www.iosrjournals.org/iosrjhss/papers/Vol.%2022%20Issue6/Version-9/E2206093036.pdf.
(last visited on Dec. 29, 2021)
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issues of self-determination, restoration of ancestral lands, and acknowledgement of
their traditional land tenure systems. The states suppress the struggle for their lands
and access to natural resources, the right to livelihood, the right to live in their own
territory, and the right to ownership, despite the fact that these rights are protected
by the Constitution. However, the indigenous people have faced difficulties as a result
of violations of their rights and poor execution.

II. INDIGENOUS PEOPLE: LAND ALIENATION AND DISPLACEMENT

In the pre-independence era, the indigenous people used to enjoy the rights of ownership
and the management over natural resources with full freedom, but for the advancement
and due to industrialization in India, the power of usage of natural resources has
gone out of the hands of the tribals and the control of the state govt. took place. The
condition of the indigenous people started to become miserable.
Their life generally governed by their community rights and by customary tenure.
These indigenous people share their ancestral land and natural resources collectively
because they are socially and culturally different from the other people, which identifies
them differently and wholly they depend on their land and natural resources for
their livelihood. For these vulnerable indigenous people, it is essential for them to
secure their natural resources and their land rights, only these are their valuable and
livelihoods, to protect their land rights they exercise their social, economic, cultural,
civil and political rights.
Indigenous population live in tribal areas however, they contribute to sustainable
development goals at national or international level both. The key empowerment for
them is their legal recognition, demarcation of tribal areas and their territories.
Unfortunately, legal safeguards and protection is not available to them like protection
from land acquisition for agriculture, biodiversity conservation, agrarian reforms,
infrastructure developments, extractive industries, Global climate changes and inability
to work due to remote areas for these indigenous people7.
Globally, there are around 370 to 500 million indigenous people live, it is around 5%
of the global population out of which 15% are extremely poor8. Their life is 20 years
lower than the life of average non-indigenous population worldwide9. The challenges
they face are generally unable to protect their land rights due to lack of strong legislations
and their enforcements because they are connected to their customary land along
with their family. They earn their livelihood from their lands and when they dispossessed
due to the compulsory acquisition by government or force, it becomes very difficult
for them to rejuvenate into any other place and earn their livelihood. They are also

7 Janis Alcorn, Tenure and Indigenous Peoples-The Importance of Self-Determination, Territory and
Rights to Land and Other Natural Resources, (2013) available at: https://land-links.org/issue-
brief/tenure-and-indigenous-peoples/. (last visited on Jan. 18, 2022)

8 Available at: https://www.worldbank.org/en/topic/indigenouspeoples. (last visited on Jan.
15, 2022)

9 Ibid
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lack formal recognition or title in their land’s rights and territories. Sometimes they
face multiple barriers like deprived from avail of basic services, infrastructure, minimum
participation in decision making over their land rights and political processes. The
legacy of exclusion, inequality and indifferently made indigenous communities are
more vulnerable related to their land encroachment, and natural human rights.
Apart from the above alienation, the biggest reason for their displacement is the
development i.e. infrastructural development which a huge loss of their land. Around
80 to 90 percent of the population gets displaced because of the development project
like dam, mines and other projects.
Somehow nearly 25 percent tribals are rehabilitated but the benefits out of these
projects were used by States, politicians, Urban and uppar classes, bureaucrats, engineer,
contractos, and project officers. These tribal people who scacrificed their land for
these projects do not even get a rehabilititon package. Even the compensation as well
as job promises were never fulfilled. These people were betrayed and still forced for
acquisition their lands. So, these fake promises in the name of development, believe
the tribal people for mass struggle for the protection of their lands.
Article 46 of the Constitution10 clearly states that the it is the responsibility of the
The state must safeguard the Scheduled Tribes from all sorts of exploitation and
social injustice. The tribal sub-plans include a number of initiatives aimed at preventing
tribal people from being exploited. Linkage between private money lending and debt
bondage leading to sale mortage of tribal lands to non-tribal people is well known.
Several states have framed legislation in this regard to protect the tribal from
expoliatation, but somewhere these are inadequate to meet out their grievances.
Tribal lands are classified into two categories: 1. Government assigned lands and 2.
Private lands with full fledged rights. As per the terms and conditions on assignment
the tribal could not assign, transfer, donate or mortgage these land for a period of
ten years. Any infringement of these restrictions gives state governments the authority
to seize these lands. Several incidents of alienation of assigned lands were discovered
throughout time. Some of the allotted lands in the Nilgiris were encroached upon by
non-tribal people. The tribals were agitated and demanded that their lands be returned
to them by the authorities. The district administration moved quickly to return these
lands to the original tribal assignee, although this did not happen in every case. In
some other Nilgiri districts, the administrative machinery was unable to supervise
tribal people’s cultivation of allocated land. The reality is that the land is leasing out
to non-tribal for actual cultivation for money in lieu of land11.

III. FACTORS FOR DISPLACMENT OF TRIBALS

If these rules are broken, state governments have the authority to seize these lands.
Several incidents of alienation of allotted lands have come to light throughout time.
Non-tribal people were encroaching on parts of the designated areas in the Nilgiris.

10 INDIA CONSTIUTION art. 46
11 supra note 1.
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The tribals were agitated and demanded that their lands be returned to them. The
district administration moved quickly to return these lands to the original tribal assignee,
but this was not always the case; in some other Nilgiri districts, the administrative
machinery was unable to supervise tribal people’s cultivation of allocated land12. The
other causes for their land alienation such as:

a. Medical Expenses
b. Indebtness
c. Domestic Consumption
d. Social and religious functions
e. Lack of Agriculture facilties like Unable to cultivate land, crop failure, joint

patta problems, failure of crops etc.
f. Illteracy
g. Destruction of Identity
h. Industrialzation, commercilisation and urbanization.

Indigenous population under the pressure of their customary leaders and organization
representation which belongs particularly to their society or culture. Indigenous people’s
land rights are either unrecognized legally or otherwise quite limited especially women’s
right over their land, they suffered the most. The indigenous rights activists faced
enormous risk and reprisals for defending their land rights from harassment,
dispossessed, assault and killing, the reason is no implementation of the laws and
regulations. The cases of encroachment into indigenous people lands, territories during
the pandemic COVID-19 have been escalated. 
The impact of these major outbreak covid-19 also affected a lot of these indigenous
people’s life such as scarcity of water, sanitation and medical facility, food insecurity,
due to shutdown of market, lack of financial resources and mobility restriction impacted
them a lot. External factors like as conflict, climate change, dam building, country
security, conservation areas establishment, and dwindling grazing lands are still
unresolved issues, as is the main concern of tribal land rights.
Around a quarter of the world’s surface area is occupied by indigenous peoples, who
live, inhabit, and use it. The indigenous people’s property is held in customary possession,
and the government recognises only a small portion of this land as officially belonging
to them. Even if the government recognises their portion of property, the protection
of their borders and exploitation of natural resources remain poor. Insecurity about
their land rights is a cause of environmental degradation, a hindrance to social, cultural,
and economic growth, and a source of conflict and unhappiness with society and
government. Climate change, ecological integrity, biodiversity, and environmental
deterioration, on which we all rely, are all threats.
They have a unique relationship with the nature as they are very close to it as well
as as their livelihood depends on the nature. These indigenous people are constantly

12 supra note 6.
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deprived from the development and have been denied from justice, rehabilitation
and compensation. The indigenous people across India faces a similar marginalization
from their plural majorities which is surrounding them like their cultural and socio-
economic condition between the provincial states of the Indian federation. Government
urges to collect better data and trying to solve the issues faces by these indigenous
people.13

The World Bank works with indigenous peoples, their organisations, and their
governments around the world to develop, improve, and preserve their land rights.
As a result, the indigenous people raise their voices in protest. Improving governance,
safety, and land tenure security, as well as encouraging public investments in culture
and better service delivery. The World Bank and the United Nations have made it
adaptable and working to defend their rights in order to fulfil one of the SDGs.
Their rights have gradually been recognised and protected over the last two decades,
thanks to the adoption of various international conventions, treaties, mechanisms,
and instruments such as the “United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) in 2007, the establishment of the United Nations Permanent Forum
on Indigenous Issues (UNPFII), the American Declaration on the Rights of Indigenous
Peoples in 2016, and 23 ratifications of the Indigenous and Tribal Peoples Cease-Fire
Protocol Expert Mechanism on Indigenous Peoples’ Rights (EMRIP) and UN Special
Rapporteur on Indigenous Peoples’ Rights (UNSR)”14.

IV. DEVELOPMENT INDUCED DISPLACMENT

Devlopment forced displacement of people at the large scale like construction of dams,
airports, roads, ports mining, deforestation, park, wildlife sancturaries dislocates the
tribals. In India, these megaproject development initiatives have long been a source
of contention. However, in the previous decade, there has been a huge uprising in
the country’s north eastern region. Mega dams were once again the topic of discussion.
The issue of dam proliferation in north east India began in 2001, when the Central
Electric Authority (CEA) assigned the highest ratings to the Brahmaputra river basin
in its preliminary ranking evaluation of the nation’s potential for hydroelectricity.
The Brahmaputra river system includes the Barak, as well as other south-flowing
rivers like as the Teesta, Subansiri, Kameng, Kalang, Dihang, Dibang, and Lohit. With
a 580,000-square-kilometer river basin, the Brahmaputra is one of the world’s greatest
rivers 33 percent of which is located in India15. According to a research by the Central
Electric Authority, this region has been dubbed India’s “future powerhouse,” and the
state of Arunachal Pradesh has been designated as a major supplier of hydel electricity.

13 Siri Golppen and Hugo Stokke et al., Land rights, Environmental Protection, and Inclusive
Development within India’s Federal System, (2017), (Nov.2, 2021 4.30 PM) https://www.cmi.no/
projects/1702-land-rights-environmental-protection-and.

14 WORLD BANK, http://www.worldbank.org. (Nov 21, 2021 3.30 PM)
15 Goswami,D.C. and Das, P.J., The Brahmaputra river -India in The Ecologist Asia, (2003) Vol -

11.Pp 9-14 (Nov. 10, 2021 11:00 AM) https://jsure.org.in/journal/index.php/jas/article/
view/211.
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North east India’s evaluated power potential is 63,257 MW, which is little under half
of the country’s total assessed hydro power potential, or 43%. Northeast India was
also a target of the Ministry of Power’s 50.000 MW hydel power plan in 2003.16. The
rover-scape of this region has been affected by various dams, causing tremendous
concern among the aboriginal inhabitants. The administration and supporters of major
dams claim that this is necessary for the development of the north-eastern states.
Another major projects were the Narmada Bachao Andolan (NBA) and Tehri (TBVSS)
dams, among others, raise concerns about not only environmental difficulties, but
also the livelihoods of people who are displaced as a result of the huge dam works’
haphazard and insensitive planning. Initially, these efforts were defeated by powerful
government planning agencies, whose short-sightedness has put the lives of those
living near dam construction sites in jeopardy. Their unwavering fights against the
government, as well as their determination to demanding their rights through nonviolent
methods, have gained them respect, dignity, and unwavering support from the general
public. These groups also emphasise the importance of nonviolence, which provides a
light of hope in a society plagued by violence and injustice, which is sometimes
encouraged by the state itself. Before commencing on large-scale initiatives, it is critical
to understand the local environmental, social, and economic aspects of the local population.

V. REHABILITATION AND RESETTLMENT SCHEMES

The policy for their rehabilitation and resettlement is either weak or not yet fully
implemented. The compensation provided by the government is just a wasteful
expenditure or otherwise indigenous people forced to live in other areas. This kind
of rehabilitation causes psychological problems for them to adjust fully in other kind
of lifestyle17. The compensation of these displaced are usually very low or inappropriate
This was a major government policy for achieving economic growth. The Bhakra-
Nangal Power Project, built on the waters of the Sutlej River on the Punjab-Himachal
border, was the first of its kind, necessitating the eviction of tens of thousands of
people. Furthermore, due to the irregularities in the rehabilitation scheme, the settlement
project started for rehabilitating these people is still a source of contention.18

However, the government and policymakers failed to learn from the tragic situation
that the displaced communities were forced to endure, and the same mistakes were
made again with the introduction of a plan to build the Tehri dam in the Himalayas’
pristine eco-system. There is little doubt that the area that is now part of the state of
Uttrakhand was a suitable location for building the dam due to the ample supply of
fast-flowing water. Construction of the dam started in the year 1986 and finished in

16 https://egyankosh.ac.in/bitstream/123456789/63731/4/Unit-10.pdf (Dec. 29, 2021 9.00 AM)
17 Ibid
18 https://indianexpress.com/article/india/himachal-over-50-yrs-on-people-displaced-by-bhakra-

dam-construction-still-struggling-say-mlas-6601706/ (Dec. 21, 2021 6:00 PM)
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the year 2006.19 Local residents, on the other hand, did not hesitate to speak out
against it, and the protest was led for nearly three decades by notable environmental
campaigner Sundar Lal Bahuguna.20

The state of Uttrakhand has a plenty of natural resources, which has resulted in
significant environmental degradation. The only glimmer of hope comes in the form
of the local population’s intolerant attitude, which leaves no stone unturned in revolting
against these operations masquerading as “economic progress” and wealth. The locals’
pro-environmental attitude has caused delays in the completion of the Tehri dam
project. The dam had not just environmental implications, but it also caused the
displacement of over a million people. Bahuguna, who had a wide following, had
previously led the world-famous Chipko Andolan, which saw a big number of protest.21

However, ultimately in the landmark ruling of N.D. Jayal vs State of Uttarpradesh22, the
Supreme Court ordered in favor of the construction, based on the importance which
economic development holds for the country.23The court in this ruling, nonetheless,
emphasized the government’s responsibilities towards the displaced population in the
following words: “As a result, significant dam projects must be handled by the
government with the highest concern for the impoverished and deprived sectors of
society, who must be evicted from their habitat and relocated to a new environment
and way of life.”
The Andolan, like the Tehri dam demonstrations, met with the same fate as the Tehri
dam protests, thanks to a Supreme Court judgement in the case of Narmada Bachao
Andolan vs. Union of India and Ors. In this case, the government used the argument
of a Master Plan to show how well-planned their rehabilitation model was, as well as
to show the Court that it was about to introduce a special programme for the welfare
of youth and women whose economic rights were about to be impacted by the land
acquisition. However, the reality differs significantly from what was promised during
the debates, and reports show that majority of the impacted families have yet to
acquire alternative lands and livelihood possibilities. As a result, protests by displaced
people have continued to take place to this day.24

While displacing the indigenous populations of the areas being acquired, the government
virtually always implements extensive rehabilitation and relocation plans. However,

19 T.C. Bisht, Development-induced displacement and women: The case of the Tehri Dam, India. THE
ASIA PACIFIC JOURNAL OF ANTHROPOLOGY 301, 301-307 (2009) (Dec. 28, 2021 11.40
AM) https://www.tandfonline.com/doi/abs/10.1080/14442210903271312.

20 Ibid.
21 Vandana Asthana, Forced displacement: A gendered analysis of the Tehri Dam project. ECONOMIC

AND POLITICAL WEEKLY 98, 96-102 (2012) (Dec. 27, 2021 1.10 AM) https://www.epw.in/
journal/2012/47-48/special-articles/forced-displacement.html.

22 (1999) 1 SCALE 463
23 Ibid
24 Anjali Rao Koppala, People Displaced by Sardar Sarovar Dam Begin New Satyagraha (Dec. 21,

2021 2.05 AM) https://thewire.in/environment/people-displaced-by-sardar-sarovar-dam-
begin-new-satyagraha.
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the truth is that the impacted communities continue to struggle for their rights even
after decades have passed. When a compulsory acquisition occurs, this is the group
that suffers the most. This is because they have strong emotional and cultural links
to their ancestral homeland.

VI. A WAY FORWARD

Sometimes the judiciary plays an important role when the administrative processes
increase the inequality between those displaced and those who hold the power to
displace. But simulteanously courts rely on the law and what statutes say. These
policies has a persuasive effect. The Indian Judiciary’s role in interpreting the law of
acquisition in eminent domain power in the name of development is still going on. In
these cases the most effective remedy is Public Interest Litigation which is more friendly
and accessible to all or for public at large. The court therefore expected to provide
relifes by enhancement of compensation or halting the project. For the protection of
the rights of the tribal the Constitution of India provides certain rights to the tribal
people which is specially related to their land rights, but these rights are only limited
as they are pitted against the contrary legal regime that strengthens the powers of
the state to expropriate level (for construction of dams, mining and development of
infrastructure project.) etc.
Schedule V25 and Schedule VI26 of the Constitution recognize the tribal areas and their
land rights. Gujarat, Meghalaya and Telangana indigenous population which is in minority
recognized under the Schedule V of the Constitution. Under Schedule VI the Meghalaya,
north eastern state is recognized, in which the major tribal community resides. As
these are recognized by the Constitution so it imperative on the state government to
enact the legislation to protect their land rights especially of women. Along with
these two schedules Article 371 and Article 371 A27 of the Constiution incorporated in

25 INDIA CONST. sch. 5 & 6
26 Ibid
27 371- “Special provision with respect to the States of 2*** Maharashtra and Gujarat.—3

(1)*** (2) Notwithstanding anything in this Constitution, the President may by order made
with respect to 4 [the State of Maharashtra or Gujarat], provide for any special responsibility
of the Governor for—
(a) the establishment of separate development boards for Vidarbha, Marathwada, 5 [and

the rest of Maharashtra or, as the case may be], Saurashtra, Kutch and the rest of
Gujarat with the provision that a report on the working of each of these boards will be
placed each year before the State Legislative Assembly;

(b) the equitable allocation of funds for developmental expenditure over the said areas,
subject to the requirements of the State as a whole; and

(c) an equitable arrangement providing adequate facilities for technical education and
vocational training, and adequate opportunities for employment in services under the
control of the State Government, in respect of all the said areas, subject to the requirements
of the State as a whole.]
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[371A. Special provision with respect to the State of Nagaland.—(1) Notwithstanding anything
in this Constitution,— (a) no Act of Parliament in respect of— (i) religious or social practices
of the Nagas, (ii) Naga customary law and procedure, (iii) administration of civil and
criminal justice involving decisions according to Naga customary law, (iv) ownership and
transfer of land and its resources, shall apply to the State of Nagaland unless the Legislative
Assembly of Nagaland by a resolution so decides”.

28 The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013 (RFCTLARR)

29 Ibid
30 https://www.cprindia.org/news/understanding-land-rights-tribal-populations-scheduled-

areas (Dec. 27, 2021 2:00 PM)

the year 1969 to protect their customary as well as their land rights to grow, prosper
and attained certain level of advancement with the other sections of society.
Apart from this Constitutional Aspect the Central Government enacted a legislation
to recognize and protect their lands from dispossessed and evacuation and compulsory
acquisition in rarest of the rare cases. “Section 41 of The Right to Fair Compensation
and Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013”
(RFCTLARR)28 has enacted a special provision with respect to tribal area land rights
that it will be acquired only in the exceptional cases and the last resort and special
privileges given to indigenous people for their rehabilitation and resettlement29.
However, certain other state legislations are also enacted to protect their land rights
but still more than 51% live tribal population live below the poverty line and 65%
are the landless. Moreover, the displacement affects them a lot in disproportionally
as it constitutes only 8.6% of the total population, but they make up to 55% population30

dispossessed due to industrial development, dames, mines and the creation of wildlife
parks and sanctuaries since independence. The tribals have thus disproportionately
borne the burden of economic development.
The Constitutional scheme supported a recommendation to continue to tribal ways of
life and administer of justice. The rights of women of tribal areas in their choice of
marriage and their equality of treatment independently of tribes and their land rights
but unfortunately India has not implemented this recommendation. Armed conflicts
continue to impact large parts of central and northeast India. In some places, state
security forces, including the Indian Army and armed opposition groups, have continued
to abuse indigenous peoples’ human rights.

VII. CONCLUSION

The tribal community plays a major role in the devlepoment of the environment and
the economy, we can not ignore them and their contribution to the nation. Moreover,
the number of law, regulations, policies, legislations for the development of the tribal
people but still they are continuous struggling for thier land rights, displacement,
resettlement, loss of control over natural resources, lack of education, problems with
health and nutrition, gender issues, and rehabilitation, etc. The capacity building and



75CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

awarness programmes for all should be organized so the understanding, awareness
and sensitivity to the issue is built early and the younger gerneration must be in
align with the changes. The transmission of knowledge about the law, their land
rights build the capacity for them. It also highlights the significance of constitutional
provisions and steps taken by the government of India in protecting their rights. It
was also discovered that India maintained approval to continue promoting the rights
of women in their choice of marriage, equality of treatment regardless of tribe, and
land rights, but India has not implemented this proposal. Furthermore, huge portions
of central and northeast India have been plagued by violent conflicts, and state security
forces, including the Indian army and armed opposition groups, have continued to
abuse indigenous peoples’ human rights in those areas. It is the formost duty of the
state government to rehabilitate tribals from one to particular location for the name
of the national development instead of displace them. For tribals it is the battle of
their livelihood, identity, culture and memory. Now it is a high time, the government,
courts, NGO and people from civil society must come up to rehabilitate, resettle and
compensate them properly so the twin purpose will be solved the national development
as well as their rehabilitation should be made effectively.
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Right to Health & Essential Medicines- Human Right
Perspective

Dr. Rahul Mishra*

INTRODUCTION

In order to satisfy health1 oriented social needs2, rights-oriented3 reply must encompass
comprehensive approach, equitable standards4, and best standard practices. This kind
of method with respect to health policy is deep rooted as a commitment to ensure
human rights while developing the social environmental spaces. Right to health basically
meant for ensuring best public health benefits. Glimpses of such maneuverers could
be seen in the preamble of World Health Organization’s Constitution which came
into existence in the year 1946 and Alma Ata declaration of 1978. The international
community had started adopting best practices in ensuring better health infrastructure
and medical products including essential medicines. Subject to the formation of Ottawa
charter, very less support for the right to health as highest attainable right was given
by the international community. It seemed to be a kind of slogan or orthodox call.
Though discussions went on and were focused on the indivisible connect in between
health and human rights5. With the help of efforts put in by multinational organizations,
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1 Pogge, Thomas. “Access to Medicines.” Public Health Ethics, vol. 1, no. 2, 2008, pp. 73–82.
JSTOR, http://www.jstor.org/stable/26644837. Accessed 15 Jul. 2022.

2 Childs, Michelle. Access to Medicines. Open Society Foundations, 2015. JSTOR, http://
www.jstor.org/stable/resrep29284. Accessed 15 Jul. 2022.

3 Socal, Mariana P., et al. “Right-to-Medicines Litigation and Universal Health Coverage:
Institutional Determinants of the Judicialization of Health in Brazil.” Health and Human
Rights, vol. 22, no. 1, 2020, pp. 221–36. JSTOR, https://www.jstor.org/stable/26923488.
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4 Malich, Erika, and Sarah Marion. Increasing Access to Medicines: Leveraging Brazil’s
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Advancing the Right to Health: The Vital Role of Law, World Health Organization, 2017,
p. Page 226-Page 250. JSTOR, http://www.jstor.org/stable/resrep39155.21. Accessed 15
Jul. 2022.
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individuals, and other stake holders, such discussions started to see health and human
rights as complementing and supplementing each other The need has arisen that right
to health must be propagated. We have seen in the past that most of the international
institutions, national human right commissions, courts6, civil society, academia, and
other stake holder concerned had started to find out as to what did it mean to the
right to health and how could it be ensured to the public7. All health workers around
the globe have take a dig on this issue thereby asking for the equal balancing approach
having no discrimination amongst masses. Moreover, a State does have an obligation
to ensure accessible health benefits to the masses without any differences. While ensuring
such facilities, State must take care of the higher as well as lower strata into consideration.
Once the sounding health system is put in place, it must deliver results for the benefit
of people.

Evolution of access to medicines as a human right:

So far as access to essential medicines is concerned, it has also got recognition as a
very significant part of right to health which could be enforced internationally as
well as nationally. In accordance with the World Health Organization, such medicines
have been defined as “all those drugs which do satisfy the most important health requirements
of the people……while ensuring…. the quality, efficacy, and safety as well as affordability must
be taken care of….”.8 As per the mandate given under para forty-three of general comment
149, it is also said that State is under obligation to make available all essential medicines
as per World Health Organization action program pertaining to essential medicines
moreover, equitable distribution of all such health facilities must be ensured to the
people in need of the same.”
As per the international protocols for ensuring right to health as human right to all,
below mentioned are the stake holders who must pull up their socks for ensuring the
availability, accessibility and affordability of such health facilities including essential
medicines:

6 World Health Organization. “Achieving Universal Access to Quality Health Services.”
Advancing the Right to Health: The Vital Role of Law, World Health Organization, 2017,
p. Page 103-Page 124. JSTOR, http://www.jstor.org/stable/resrep39155.13. Accessed 15
Jul. 2022.

7 Hein, Wolfgang, and Anne Paschke. Access to COVID-19 Vaccines and Medicines – a Global
Public Good. German Institute of Global and Area Studies (GIGA), 2020. JSTOR, http://
www.jstor.org/stable/resrep25695. Accessed 15 Jul. 2022.

8 Mok, Emily A. “International Assistance and Cooperation for Access to Essential Medicines.”
Health and Human Rights, vol. 12, no. 1, 2010, pp. 73–81. JSTOR, http://www.jstor.org/
stable/healhumarigh.12.1.73. Accessed 15 Jul. 2022.

9 Moon, Suerie. “Respecting the Right to Access to Medicines: Implications of the UN Guiding
Principles on Business and Human Rights for the Pharmaceutical Industry.” Health and
Human Rights, vol. 15, no. 1, 2013, pp. 32–43. JSTOR, http://www.jstor.org/stable/
healhumarigh.15.1.32. Accessed 15 Jul. 2022.
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• NGOs.10

• Inter-governmental organizations.11

• Local Bodies12.
• Health Professionals/people.
• Pharmaceutical Sector.
• Local communities.
• Supply chain officials.

We have already seen the contribution of this sort being depicted in literature, health
directives, international conventions, national policies, academic discourses, government
practices as to how the access to health facilities including essential medicines could
be made more patient friendly.in developing nations, spend for HIV treatment has
been exorbitant and was not affordable. More than sixty percent of such medicines
were generic in nature in most of the developing nations flexibility regime as established
under TRIPS regime was also used by developing nations to ensure the production of
such medicines in bulk to ensure equitable access to need and poor population. Pharma
world having dominance over research and development base has been main target
for developing such normative practice. More so, civil society, expert people, national
governments and inter government organizations do on continuous basis meet with
the industry people to accept these policies. In the Millennium Developmental Goal
Number eight, industry13 is considered as a main target in relation to cooperate with
pharma sector so as to provide access to essential medicines in affordable manner
especially in developing nations. The answer to this call has been in affirmative.14 It
was also anticipated that such big firms might release licences to other firms as per
TRIPS provisions for the low-cost production of such medicines. Research and
development into the medicine base required to fight against life threatening diseases

10 Meier, Benjamin Mason, and Ashley M. Fox. “Development as Health: Employing the Collective
Right to Development to Achieve the Goals of the Individual Right to Health.” Human
Rights Quarterly, vol. 30, no. 2, 2008, pp. 259–355. JSTOR, http://www.jstor.org/stable/
20072846. Accessed 25 Jul. 2022.

11 Perehudoff, S. Katrina, et al. “Essential Medicines in National Constitutions: Progress Since
2008.” Health and Human Rights, vol. 18, no. 1, 2016, pp. 141–56. JSTOR, http://www.jstor.org/
stable/healhumarigh.18.1.141. Accessed 25 Jul. 2022.

12 Mok, Emily A. “International Assistance and Cooperation for Access to Essential Medicines.”
Health and Human Rights, vol. 12, no. 1, 2010, pp. 73–81. JSTOR, http://www.jstor.org/
stable/healhumarigh.12.1.73. Accessed 25 Jul. 2022.

13 Oke, Emmanuel Kolawole. “Incorporating a Right to Health Perspective into the Resolution
of Patent Law Disputes.” Health and Human Rights, vol. 15, no. 2, 2013, pp. 97–109.
JSTOR, http://www.jstor.org/stable/healhumarigh.15.2.97. Accessed 15 Jul. 2022.

14 World Health Organization. “Public Health Regulation and the Right to Health.” Advancing
the Right to Health: The Vital Role of Law, World Health Organization, 2017, p. Page 6-Page
23. JSTOR, http://www.jstor.org/stable/resrep39155.7. Accessed 25 Jul. 2022.
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was also promoted to be done by multinational pharmaceutical sector.15 In the year
2012, there was a study done by IFPM (International Federation of pharmaceutical
manufacturers association) which noticed two thousand and twenty such health pacts/
partnerships out of which, thirty six percent had focussed on the increase to be made
w.r.t availability of affordable medical treatments in the developing nations16.
A very famous expert Mr. Paul Hunt17 has also done remarkable work in terms of
highlighting the importance to treat right to health as human right thereby enabling
millions of people to have affordable access to medical facilities including essential
medicines and medical treatments.18 He had propagated a debate to clarify normative
base to be established concerning pharma sector regarding accessibility to medicines.
Accordingly, Hunt basically sought for the inclusion of GC no 1419 asking for States
to increase access to essential medicines rapidly and not on the basis of progressive
realization.as per him, obligations for pharma sector keeping in view GC no 14 had
not been spelt out. He had a fear lest pharma sector should negatively impact accessibility
to such medicines. Such responsibility was a shared responsibility, and the public
sector and private sector must come forward to ensure access to all without any
social, political, economic hindrances. Therefore, the guidelines so made termed out
to be more useful and could have been enlarged upon from time to time as far as
affordable production of such medicines was concerned.

INTELLECTUAL PROPERTY RIGHTS & ACCESS TO MEDICINES

Once the patents are granted for the manufacturing of a medicines, necessary incentives
are to be provided to the patent holder and research and development for such medicines
needs more funds. As we know patent rights are basically rights given for a specific
period of time. They give sole right to the holder of the patent and such right is

15 World Health Organization. “Access to Essential Medicines, TRIPS and the Patent System.”
Advancing the Right to Health: The Vital Role of Law, World Health Organization, 2017, p.
Page 226-Page 250. JSTOR, http://www.jstor.org/stable/resrep39155.21. Accessed 25 Jul.
2022.

16 Perehudoff, S. Katrina, et al. “Essential Medicines in National Constitutions: Progress Since
2008.” Health and Human Rights, vol. 18, no. 1, 2016, pp. 141–56. JSTOR, http://
www.jstor.org/stable/healhumarigh.18.1.141. Accessed 15 Jul. 2022.

17 Open Society Foundations. The Global Fund at a Crossroads: Informing Advocacy on Global
Fund Efforts in Human Rights, Support to Middle-Income Countries, and Access to Medicines.
Open Society Foundations, 2015. JSTOR, http://www.jstor.org/stable/resrep29288. Accessed
15 Jul. 2022.

18 Leisinger, Klaus M. “Corporate Responsibilities for Access to Medicines.” Journal of Business
Ethics, vol. 85, 2009, pp. 3–23. JSTOR, http://www.jstor.org/stable/40294817. Accessed 25
Jul. 2022.

19 Cullet, Philippe. “Patents and Medicines: The Relationship between TRIPS and the Human
Right to Health.” International Affairs (Royal Institute of International Affairs 1944-), vol.
79, no. 1, 2003, pp. 139–60. JSTOR, http://www.jstor.org/stable/3095545. Accessed 15 Jul.
2022.
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considered as right in rem. Granting of such patent is important as a reward to be
given to the inventor/researcher. Accordingly, the invention so done can be
commercialised.20 The only exception to such rule of free trade is balanced with the
help of quantifying the timing for such right to prevail thereby forcing the researcher
to make invention public so that society could get benefited out of it. On the other
hand, human rights have been seen to have been protecting the fundamental rights
of the individuals and groups concerned.21 Accordingly, such rights are found to have
been in logger heads with property rights which could be given in voluntary transactions.
The friction in between such rights must be less and efforts regarding this must be
made by the States keeping in view the broader provisions laid down at the international
level22.
Health concerns, therefore, in the light of IPR rights does constitute sort of incentive
for developing of private sector especially in the areas where they could be granted.in
case of the pharma sector, such rights are indispensable as they say that the cost of
manufacturing of such medicines is very high.23 The patenting of such health products,
therefore, permits companies to price it little higher than the normal price for the ist
generation of patients who could be expected to have absorbed the cost to be borne
by developing nations. After the patent protection gets expired, the generic production
may help in reducing the cost of such medicines as lower as marginal price.24 It has
been seen in various part of developing nations that normal price of such products is
found to be depending on the demand for such medicines. Moreover, despite the
patent protection mechanisms, the national regimes may put restrictions on the
patentability grounds in case of essential medicines considering public health necessities.
The product patents and process patents have also become the order of the day in
most of the developing nations including India.25 In India, Patent protection for the

20 SUN, NINA, and JOSEPH J. AMON. “Addressing Inequity: Neglected Tropical Diseases
and Human Rights.” Health and Human Rights, vol. 20, no. 1, 2018, pp. 11–25. JSTOR,
http://www.jstor.org/stable/90023050. Accessed 25 Jul. 2022.

21 Hunt, Paul. “Interpreting the International Right to Health in a Human Rights-Based Approach
to Health.” Health and Human Rights, vol. 18, no. 2, 2016, pp. 109–30. JSTOR, http://
www.jstor.org/stable/healhumarigh.18.2.109. Accessed 15 Jul. 2022.

22 Jurua, Maria. “Access to Drugs at Risk: Securing Access to Medicines for Least Developed
Countries.” Africa Development / Afrique et Développement, vol. 42, no. 1, 2017, pp. 101–
20. JSTOR, http://www.jstor.org/stable/90013902. Accessed 15 Jul. 2022.

23 KLUG, HEINZ. “Risking Health: HIV/AIDS and the Problem of Access to Essential
Medicines.” Disaster and the Politics of Intervention, edited by ANDREW LAKOFF, Columbia
University Press, 2010, pp. 100–29. JSTOR, http://www.jstor.org/stable/10.7312/lako14696.7.
Accessed 25 Jul. 2022.

24 Quigley, Fran. “Human Rights Law Demands Access to Essential Medicines.” Prescription
for the People: An Activist’s Guide to Making Medicine Affordable for All, Cornell University
Press, 2017, pp. 147–52. JSTOR, http://www.jstor.org/stable/10.7591/j.ctt1w0dcw8.26.
Accessed 25 Jul. 2022.

25 World Health Organization. “Building Blocks for Effective Public Health Laws.” Advancing
the Right to Health: The Vital Role of Law, World Health Organization, 2017, p. Page 57-Page
72. JSTOR, http://www.jstor.org/stable/resrep39155.10. Accessed 25 Jul. 2022.
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grant of such patents in case of medicines need to be provided in accordance with
Patent Act 1970. Sec 3(d) of the said act needs to be satisfied before asking for patent
protection. As pharma production is a must to ensure sound health as a human right
to all. So, the State must create infrastructure and policy mechanisms that the needy
and poor’s health concerns are taken care of.26

ACCESS TO DRUGS AND MEDICAL PATENTS

The story goes that having access to essential medicines has been accepted in the
world as fundamental right. Accordingly, patents do have the property to give rise
to improved access thereby providing for lucrative incentives for doing research and
development in new substances. Accessibility should therefore provide more and more
access by enabling the common man and woman to enjoy the right to health thereby
ensuring availability of essential medicines and related products. As the Latin American
and African regions have been affected with poverty, so s equitable reach to pharma
products therein is the challenge for them and rest of the world too. The concept of
medical insurance is also not made available to millions of needy and poor populations
as the premium could not be paid. And the spends to afford quality medical treatment
are to be made by them out of their pocket. So, the mortality rates in such nations
are also high as lot of people who suffer from life threatening diseases do die for
want of quality affordable treatment in the public or private hospitals. The case of
HIV has been the best examples to understand this analogy and double standards
being adopted by the developed world against the developing world. Africans and
Asians had suffered a lot while facing this abnormal situation in the past.

THE TRIPS AGREEMENT AND ACCESS TO DRUGS

The medical patenting system was introduced into the developing world by way of
TRIPS accord. It basically mandates to provide minimum acceptable levels of IP protection
for all world trade organization members. in case of patents, the accord talks about
product patents as well as process patents concerning technology. IP trade regime
has been established within it. The patenting scenarios, rights of the patent holder,
procedural as well as legal aspects of having it have been outlined therein. Exceptions
and requisite qualifications to meet with the public goals have been provided. The
mandate ensures IP regime so established must contribute towards promoting
technological innovation in a manner conducive to the welfare of public at large.
There must be a balance in the rights and obligations so enjoyed by the patent holder.
It is also envisaged in the agreement that, if need be, States can from time to time
adopt such measures as are necessary to protect their health needs and emergencies.
The potential of these provisions has not been lost on developing countries, as is
clear from a statement by India to the WTO that Articles seven and eight point two

26 Forman, Lisa. ‘Rights’ and Wrongs: What Utility for the Right to Health in Reforming
Trade Rules on Medicines?” Health and Human Rights, vol. 10, no. 2, 2008, pp. 37–52.
JSTOR, https://doi.org/10.2307/20460102. Accessed 15 Jul. 2022.
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of the TRIPS agreement are overarching provisions that should qualify other provisions
of TRIPS meant to protect intellectual property rights.27

CONCLUSION

Availability, accessibility, and affordability of essential medicines in developing nations
is still debatable as in the developing nations, production of generic base for such
medicines needs revamping. India has been at the forefront to advocate for parallel
imports, and compulsory licensing channels to be propagated. Research and development
about the generic production of essential medicines must be done by pharma sector.
The developing nations must support the health concerns of the developing nations
thereby providing for the IPR waiver in patented medicines for making them affordable
and importable to the developing nations as well as least transition economies. US,
Canada, South Africa, Brazil have had National Health regimes and accordingly have
taught lesson to other developing countries to keep their nation’s health interest on
top while ensuring better health facilities in terms of medicines, and health treatments.
The developing nations must take a call in getting their health concerned understood
at WTO level thereby asking for more balanced approach to be adopted for right to
health to be treated as human right as propounded by Universal Declaration of Human
Rights 1948.28

27 Jung, Youn, and Soonman Kwon. “The Effects of Intellectual Property Rights on Access to
Medicines and Catastrophic Expenditure.” International Journal of Health Services, vol. 45,
no. 3, 2015, pp. 507–29. JSTOR, http://www.jstor.org/stable/45140511. Accessed 15 Jul.
2022.

28 Ibid n-12.
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Science and Technology and its Impact on Heath Care Sector:
Under the Legal Lense1
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ABSTRACT

The need for humanities in technical Field can be understood with the impact of technology on
the society. Use of Artificial Intelligence in fields like Medical, Banking, education and other
military services directing our vision to the changing face of the earth. Use of Technology gives
all of us a free hand and peace of mind that with just few clicks, our work is done. But
understanding the emotional quotient is indeed untouched. Artificial intelligence has infiltrated
our daily lives in the ways we conduct business, govern, provide healthcare and security, and
communicate. The Impact of Science and Technology in form of AI raises some set of Practical
and Ethical issues such as data privacy, security, informed consent, risk and liability, professional
expertise and explain ability of diagnosed result.
AI also support the clinical activities like decision making at one end of the spectrum but even
otherwise also in forms of Machines such as robots in OT for surgery etc. Today the doctors
have AI tools which are actually at the click of a button provides entire description for patients.
The Indian health care industry is an early adopter of AI technology and the visible shift
towards AI- based healthcare management can be seen in some of the key health care institutions.
But with so much intrusion of Technology in our life, the human factor has eloped and sense
of empathy and connectivity has potentially reduced to greater extent and at times leads to
misdiagnoses.
However, by shifting the manual process of making clinical decision to an AI based Machines
which are using algorithm, have increased the dependence on machines and artificial intelligence
for clinical decision and this could complicate the potential malpractice when doctors shadow
improper treatment as the result of a machine or algorithm error. And as a result in context of
Indian Law, Medical negligence becomes the talk of town with no one bearing the onus of
claim.
This Paper has an objective to explore the Critical Intersection between the Humanities and
Artificial Intelligence (in Medical field) and to perform the integrated research in humanities
and data science to address the questions of parity and equivalence in order to warfare the
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proliferation of online Prescriptions, use of robots for operating, discriminatory algorithms and
mis/disinformation and top of all onus of accountability.
Keywords: Technology, Artificial Intelligence, Medical Laws, Health Care.

SIGNIFICANCE FOR RESEARCH

The Significance of the Research lies in the entangled thread of Technology with law.
The whole system of medical legal aspects has become more complex because there is
no one to take onus of the wrong diagnosis. But indeed the use of technology made
life easier and comfortable, we in fact can anticipate the future of healthcare system
with new inventions and there is dire need to understand the juncture of intervention
of technology with human.

INTRODUCTION

Artificial intelligence (AI) has tantamount support and efficiency in the medical field.
Technology is always seen as blessing in developing countries but it also comes with
the drawback of replacing humans and specially in medical field when some clinical
decisions are measured through machines using AI. AI has advanced to develop the
essential organ like heart that never stops functioning even when you are in sleep.
Medical diagnosis in healthcare plays a very vital role in accessing the correct disease
upon which a professional starts its investigation and treatment, since technician were
overworked and lack of recognitions, AI and Machines were treated as reliable support
to cub their menace which helped the industry to reduce the work pressure and
improved the work efficiency and reliability which is free of error. The idea of AI is
to teach computers how to do what humans do which is reasoned, contemplated,
based on observation, make connections and learn from the past to apply those lessons
to the future and combine that human thinking power with machine power what our
computers do best they can take what quantities of data faster than any individual
can do it and do particularly in mathematical computations and algorithms much faster
than an individual. So the Role of AI and Machine is to bring the technology closer
to human for their benefits but it should be within the legal frame work.

Usage of Artificial Intelligence in Healthcare and beyond?

The common sensible definition of AI is basically it’s the capability of a computer
program to perform task or reasoning processes that Usually we would associate with
intelligence in a human being. A.I. is like brain of a human being would do certain
complex task. It is a software or a program where a computer is actually land up
going to do those things.
I think AI can impact lots of industries across the spectrum it can impact any industry
you name it but the interesting thing is that each industry is not suited to bring
transformed by AI. So if you look at different industries there are certain industries
which are much more amenable to being transformed by AI than certain industries
which are less available.
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In that spectrum as healthcare is concerned, the study by McKinsey and Co. shows
that healthcare is at the lower end of the spectrum. So simply put that says in the
healthcare industry you can’t really automate the entire process into it, there is only
a part of it that can be automated.
The study basically focuses on what share of processes which are being performed in
the healthcare sector can be impacted by A.I. In healthcare basically there’s only about
35%-40% of the time spent can be actually automated and interestingly again within
healthcare not all processes can be impacted to some extent same extent. So again at
one end of the spectrum you have let’s say a medical device or production. There the
automation can go up all the way to about 48 hours which can be saved on an average
and at the other end you have got nurses and zero practice where it can only be two
to three hours.
The impact of healthcare sector in India is concerned. India has a unique set of challenges
in healthcare industry The overall healthcare sector in India is way behind as compared
to the developing nations. The percent spent of GDP then India caters about 1.3%
hoping to go about 2.5% of GDP which is way lower than what developed nations
are spending. Similarly, developed nation like the USA it spends about 16.9% of their
GDP. So India is way below there. The money spent, in India 65% of healthcare spent
is out of pocket. So this is another big pain point simply because the insurance penetration
is very low again if you look at the ratio of doctors and nurses India is way behind
not only against developed nations but also even the developing nations. So in a vast
country like India drop the ratio of doctors for beds which is about 1: 10,000 whereas
as per WHO standards it should be 1:1000 i.e one doctor available for every thousand
odd people so we are tremendously short of doctors and nurses.
So in a scenario like that is AI really an overkill or is AI is something that can really
impact the healthcare industry.
In India we are seeing a lot of impact in the hospital setting and probably could
quantify it into three different levels where AI can actually seek its application;

1) First is probably the lowest rung like we would call it the low hanging fruit
so these are routine and repetitive and largely administrative task which happen
countless time each day so these are things which are probably most amenable
to being impacted by AI and also that’s where the easiest so that’s one of the
first step.

2) The next step we would then look at the maybe a shift which is happening
now a shift from hospital-based care to home-based care. So what that does is
that you actually avoid the necessity of the patient to having come to the
hospital. There is a large amount of the share in which treatment can happen
in the patient’s home. So today we are seeing a lot of these care at home in
numerous companies which have come up in the last few years and this is
where they can impact.

3) The highest stage of evolution would be where AI forms a part of your actual
Clinical Decision Making (CDS). Also known as Decision Support Software where
clinical trials and actually it helps the doctor and the team to take real decisions.
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On the basis of the above three segments the impact of A.I. in India is still at the
first and maybe somewhere around the second stage. There are very few examples
where we have actually gone to the third stage so one reason for that is most of the
healthcare industry is very fragmented. India do not have real large super arching
companies or the government which has such a use network where the impact of AI
can be spread across numerous units. Even large hospital groups in India apparently
would be having around 10,000 odd beds. It is still fairly small if you want to compare
the overall number of beds in the entire industry so that’s the reason where we
don’t really see an overarching impact. Most of the hospitals the use of AI for them
is again limited to the first segment which is the routine administrative tasks. For
Ex-Radiology is one department where there is a reasonable amount of applications of
AI.
Then we have the administration claim processing of bill for insurance. Today hospitals
use a lot of software like machine learning for automating claims. Earlier conventionally
what would happen is you could actually send a patient’s bill. Every single time there
was an update you would send it or fax it to the insurance company then insurance
company would in an off-line mode may then approve the claim. Today we have got
programs which can actually automate a lot of that data and storage stuff. So
you(patients) don’t really need to keep sending documents to and fro. The software
picks up and at the insurance end as well they are able to perform anything that’s
fairly routine and usually a part of most bills that are within the range. We are still
in the first and second stage of the adoption of AI and yet to use the full capability
of it simply because it’s a new and it’s evolving concept and as healthcare industry
have always been few steps behind the other industries. So if other industries were
probably adopted like E-commerce which all of us are used to today. Every app is on
the phone every app is using to some extent but as healthcare is concerned it is still
few steps behind simply because it’s much more technical and it’s much more involved,
it’s a service industry and at the end of the day it’s dealing with human lives. So I
think healthcare adoption usually happens few steps behind the other industries.

A.I. falls into Three broad categories:

1) The ability of computers and computer models to aggregate data, thousands
or millions of images that can be called for diagnostic and treatment purposes.

2) Machine learning that allows a device or a program to adapt to the individual
needs of a patient for example determining or highlighting sentinel events such
as stroke or sepsis in a hospital or falls in nursing home or in the home setting

3) Use of computer programs to recognize voice and speech that can be very
useful in developing medical records and ensuring that medical records are
really as complete and accurate.

Artificial intelligence helped technicians in taking right decisions in terms of management,
machine usage, data analysis and so on. AI attached with itself lots of benefits not
only for medical industry but also give ease to common men in accessing critical
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diseases with accuracy to speed up the treatment. It has been seen over the past few
years that use of AI has tremendously increased the reliability. But at the same time
the exposure to such technical machines and reliability on such algorithms medical
diagnosis give rise to suspicion of faulty results and accountability of treatment given
to patients1.

ROLE OF ARTIFICIAL INTELLIGENCE IN MEDICAL FIELD

Artificial intelligence in identification is an influential apparatus for sinking the Technicians
and physician exhaustion. The Medical industry has potentially liberated with the use
of artificial intelligence in diagnosis, reliability, time saver and accuracy. AI and deep
learning solutions have been providing medical industries the essential support in
terms of length and breath. The Growth seen in technology which improved and
supported the medical professionals is still on the edge of its potential. Though it is
in deep integrated into practice now a days and it continues to evolve, adapt and
change. There is already a revolution going on in the field of medical science with
the use of robotics in operation theater for surgery and implantations, this area is
already in the explosive state and it is important to understand the challenges surrounding
it2. The Ethical and Legal implications cannot be ignored. Therefore, this paper focus
to weave the gap leading to ethical and legal challenges posed by AI in healthcare
and suggest directions for resolving them.
To understand the strategies concerning the ethical and legal issues concerning the
use of AI and Machines into medical field, we must understand the issues surrounding
it. With Analysis we came across to at four major challenges. Primarily it is about
consented use of information, secondly transparency and safety of the patient, Thirdly,
unbiasedness and fairness in algorithms and fourthly, privacy of data. And fifthly,
about the rights of intellectual property. And to understand the ethical and legal
challenges, all the stakeholders be it AI creators, Technicians, patients, legislators,
practitioners, doctors etc., should understand the true nature and after effects of
potential use of AI for transformation in medical field.3

ETHICAL CHALLENGES

The application of AI in clinical healthcare practice has enormous potential to improve
it, as the previous section suggested, but it also poses ethical issues that we now
examine.

1 https://www.aidoc.com/blog/artificial-intelligence-medical-diagnosis/visited on 11th June
11, 2022

2 Accenture. Artificial intelligence (AI): Healthcare’s new nervous system, https://
www.accenture.com/_acnmedia/pdf-49/accenture-health-artificial-intelligence.pdf; 2017
[accessed 08.08.19].

3 Gerke S, Minssen T, Cohen G. Ethical and legal challenges of artificial intelligence-driven
healthcare. Artificial Intelligence in Healthcare. 2020:295–336. doi: 10.1016/B978-0-12-818438-
7.00012-5. Epub 2020 Jun 26. PMCID: PMC7332220. vited on June 11, 2022
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INFORMED CONSENT TO USE

The patient-clinician connection will change as a result of applications of health AI in
areas like imaging, diagnosis, and surgery. But how will the application of AI to
health care interact with the concepts of informed consent? Informed permission will
be one of the most immediate hurdles in incorporating AI into clinical practice, yet
this critical issue has not got enough attention in the ethical discussion. It is necessary
to investigate when (if ever) the informed consent principles should be used in the
context of clinical AI4.
It is pertinent to mention that what kind of a duty do clinicians have to inform
patients on the intricacies of AI, including the form(s) of ML being utilized by the
system, the type of data being input, and the potential for biases or other flaws in
the data being used? When is a practitioner required to inform a patient that AI is
being utilized at all? These inquiries are particularly difficult to respond to when the
AI uses “black-box” algorithms, which may be the consequence of opaque machine
learning methods that are exceedingly complex for clinicians to completely comprehend5.
For instance, Corti’s algorithms are “black boxes” since not even the software’s creator
is aware of the process by which the programme determines when to notify emergency
dispatchers that a person is having a cardiac arrest. This ignorance may raise concerns
for professionals in medicine6. Clinician are also not even aware as to when they
need to disclose that they cannot fully interpret the diagnosis/treatment recommendations
by the AI? There is need of transparency. In furtherance, there are cases where the
patient are unwilling to allow the use of certain categories of data (e.g., genetic data
and family history etc) therefore it is very difficult to access the balance between the
privacy of patients with the safety and effectiveness of AI.
AI health apps and chatbots are also being utilised more and more, with applications
ranging from food advice to health evaluations, assistance with medication adherence,
and analysis of data gathered by wearable sensors.7 Bioethicists may have concerns
regarding the user agreements in these apps and how they relate to informed consent.
A user agreement, as opposed to the standard informed consent procedure, is a contract
that a person accepts without having a face-to-face discussion.8 Most people habitually

4 ibid
5 Cohen IG. Petrie-Flom Center launches project on Precision Medicine, Artificial Intelligence,

and the Law (PMAIL). Harv Law Today, https://today.law.harvard.edu/petrie-flom-center-
launches-project-precision-medicine-artificial- intelligence-law-pmail; 2018 [accessed 08.06.22]

6 Vincent J. AI that detects cardiac arrests during emergency calls will be tested across Europe
this summer. Verge, https://www.theverge.com/2018/4/25/17278994/ai-cardiac-arrest-corti-
emergency-call-response; 2018 [accessed 08.06.22].

7 UK Nuffield Council on Bioethics. Artificial intelligence (AI) in healthcare and research,
http://nuffieldbioethics.org/wp-content/uploads/Artificial-Intelligence-AI-in-healthcare-and-
research.pdf; 2018 [accessed 011.06.2022]

8 Klugman C.M., Dunn L.B., Schwartz J., Cohen I.G. The ethics of smart pills and self-acting
devices: autonomy, truth-telling, and trust at the dawn of digital medicine. AJOB. 2018;18:38–
47. doi: 10.1080/15265161.2018.1498933. [PubMed] [CrossRef] [Google Scholar]
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disregard user agreements because they don’t take the time to study them.9 Furthermore,
frequent software upgrades make it even harder for users to adhere to the terms of
service they have accepted.10 What details should be provided to users of these apps
and chatbots? Do users fully comprehend that continuing to use the AI health app or
chatbot may require agreeing to modified terms of use? How much should have informed
consent documents mirror user agreements? What would this situation’s equivalent of
an ethically sound user agreement look like? Answering these concerns is challenging,
and it gets even more challenging when data from patient-facing AI health applications
or chatbots is used to guide professional judgement.

SAFETY AND TRANSPARENCY

One of the main obstacles for AI in healthcare is safety. One prominent illustration is
IBM Watson for Oncology.11 AI algorithms are used to analyse data from patient
medical records and assist doctors in looking into cancer therapy alternatives for
their patients. However, it has recently drawn criticism for allegedly making “unsafe
and erroneous” suggestions for cancer therapies.12,13. The issue appears to be with
how Watson for Oncology was trained; rather than using actual patient data, the
programme was only taught with a small number of “synthetic” cancer cases, which
were created by physicians at the Memorial Sloan Kettering (MSK) Cancer Center.14

According to MSK, mistakes only happened during system testing, hence no wrong
treatment advice was ever supplied to a real patient.
The field has received depraved press as a result of this actual instance. It also
demonstrates how crucial it is that AIs be reliable and efficient. But how can we
make sure AIs maintain their word? Stakeholders, in particular AI developers, must
ensure two critical factors in order to fully utilise AI’s potential: (1) the authenticity
and reliability of the datasets; and (2) transparency.

9 Ibid; Cohen IG, Pearlman A. Smart pills can transmit data to your doctors, but what about
privacy? N Scientist, https://www.newscientist.com/article/2180158-smart-pills-can-transmit-
data-to-your-doctors-but-what-about- privacy; 2018 [accessed 011.06.2022]

10 Gerke S., Minssen T., Yu H., Cohen I.G. Ethical and legal issues of ingestible electronic
sensors. Nat Electron. 2019;2:329–334. doi: 10.1038/s41928-019-0290-6. [CrossRef] [Google
Scholar]

11 IBM. IBM Watson for oncology, https://www.ibm.com; 2020 [accessed 17.03.22].
12 Brown J. IBM Watson reportedly recommended cancer treatments that were ‘unsafe and

incorrect’.
Gizmodo, https://gizmodo.com/ibm-watson-reportedly-recommended-cancer-treatments-tha-
1827868882; 2018 [accessed 08.06.2022].

13 Ross C, Swetlitz I. IBM’s Watson supercomputer recommended ‘unsafe and incorrect’ cancer
treatments, internal documents show. STAT, https://www.statnews.com/2018/07/25/ibm-
watson-recommended-unsafe- incorrect-treatments; 2018 [accessed 08.06.2022].

14 Figure Eight. What is training data?, https://www.figure-eight.com/resources/what-is-
training-data; 2020 [accessed 17.03.22].
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This actual case has damaged the reputation of the field. Additionally, it demonstrates
how crucially important effective and safe AIs are. But how can we be certain that
AIs honour their word? Stakeholders, in particular AI developers, need to ensure two
crucial factors in order to fully utilise AI’s potential: (1) the validity and trustworthiness
of the datasets; and (2) transparency.
For applications like self-driving cars, where AI must have a high level of confidence,
massive amounts of data and increased data sharing will be required. However, there
are also situations (such as a text-based restricted sentiment AI) where less information
is needed. In general, the amount of data needed depends on the specific AI and the
tasks it is used for.
Second, some degree of transparency must be guaranteed in the interest of patient
confidence and safety. While in a perfect world all data and algorithms would be
available for public inspection, there might be some real concerns about safeguarding
investments and intellectual property while simultaneously reducing cybersecurity risk.
Governmental or third-party audits could be a potential answer.
Additionally, AI developers must be sufficiently transparent, for instance, regarding
the types of data used and any software flaws (e.g., data bias). We should draw
conclusions from cases like Watson for Oncology, in which IBM concealed Watson’s
risky and ineffective therapy suggestions for more than a year. Finally, trust among
all parties, especially physicians and patients, is built through transparency, and this
trust is essential for a successful application of AI in clinical practice.

ALGORITHMIC FAIRNESS AND BIASES

AI has the power to democratize knowledge, “globalize” healthcare, and bring it to
even remote locations, improving healthcare not just in high-income settings15. However,
the reliability, efficiency, and fairness of any ML (Machine Learning) system or human-
trained algorithm will only be as good as the data used for training. AI is also susceptible
to biases, which could lead to prejudice. Therefore, it is crucial that AI developers
are aware of this danger and take steps to reduce any potential biases at every stage
of the product development process. When choosing (1) the ML technologies/procedures
they want to employ to train the algorithms and (2) what datasets (including evaluating
their quality and diversity) they want to utilise for the programming, they should
pay particular attention to the risk for biases.
Numerous cases from the actual world have shown how biases in algorithms can lead
to injustice in terms of racial origins, skin tone, or gender.1617 Biases might also exist

15 Wahl B., Cossy-Gantner A., Germann S., Schwalbe N.R. Artificial intelligence (AI) and
global health: how can AI contribute to health in resource-poor settings? BMJ Glob Health.
2018;3:e000798. doi: 10.1136/bmjgh-2018- 000798.

16 Short E. It turns out Amazon’s AI hiring tool discriminated against women. Silicon Repub,
https://www.siliconrepublic.com/careers/amazon-ai-hiring-tool-women-discrimination;

17 Fefegha A. Racial bias and gender bias examples in AI systems, https://medium.com/
thoughts-and- reflections/racial-bias-and-gender-bias-examples-in-ai-systems-7211e4c166a1;
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with reference to different characteristics, including age or a disability. Such prejudices
have numerous, varied, and complex justifications. For instance, they may be caused
by the datasets themselves (which are not representative), by the selection and analysis
of the data by data scientists and ML systems, or by
In cases of “black-box” algorithms, many scholars have argued that explainability is
necessary when an AI makes health recommendations, especially also to detect biases18.
However, does this view really hold true? Some argue that what matters is not how
the AI reaches its decision but that it is accurate, at least in terms of diagnosis19. The
safety and effectiveness of health AI applications that are “black boxes” could, for
example, be demonstrated—similar to the handling of drugs—by positive results of
randomized clinical trials.
The question of where AI will be used is connected. AI designed for top-tier professionals
in resource-rich environments won’t always suggest therapies that are precise, safe,
and equitable in environments with limited resources. Avoiding the use of the technology
in such circumstances is one option. But such a “solution” merely makes existing disparities
worse. To ensure that new technology does not only better the lives of individuals
living in high-income countries, but also of those living in low- and middle-income
countries, more thought must be given to regulatory requirements and resource support.

DATA PRIVACY

Data is regarded as the new currency in this day and age. Every patient’s information
has been converted to digital form in the medical field. This data may consist of
fingerprints, medical records, insurance information, travel itinerary information, and
much more. This data is truly the food that AI lives on. Hackers recently discovered
vulnerabilities in the government application Aarogya Setu, putting the data of 90
million users at risk. This heightens concerns about data leaks in private businesses as
well.
The Information Technology Act of 2000 and the Information Technology (Reasonable
security practices and procedures and sensitive personal data or information) Rules
of 2011 provide protection for personal data because the Personal Data Protection
Bill, which was introduced in 2019, is still awaiting approval from Parliament. A “body
corporate” is held liable under Section 43A of the Information Technology Act for the
management of sensitive personal data, totally absolving AI of any responsibility.
Despite the fact that the Streams app does not use AI, this actual instance has brought
attention to the risk that privacy rights may be violated when new technological
advancements are made. AIs won’t be successfully integrated into clinical practise if
patients and doctors don’t have faith in them. Patients must be fully informed about
how their data is processed, and an open dialogue must be encouraged to build confidence.

18 London A.J. Artificial intelligence and black-box medical decisions: accuracy versus
explainability. Hastings Cent Rep. 2019;49:15–21. doi: 10.1002/hast.973.

19 ibid
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The lawsuit Dinerstein v. Google20 and Project Nightingale by Google and Ascension21

in light of data sharing and the usage of AI, recent case studies illustrating patient
privacy concerns.
What about who owns the data, though? Despite the fact that health data can be
worth billions of dollars, some data indicates that the general public feels uneasy
about businesses or the government making money from the sale of patient data.
However, there can be other means by which patients can feel valued than actual
ownership. Ownership is not always necessary for reciprocity, but anyone wishing to
utilize patient data must demonstrate how doing so will benefit the health of the
very same patients whose data is being used.22

Beyond the issue of what information is gathered, it is critical to safeguard patients
against uses that could harm them outside of the doctor-patient relationship, such as
effects on health or other insurance prices, work chances, or even personal relationships.23

Certain of this will necessitate strict anti-discrimination laws, similar to those that
protect genetic privacy, but some AI health apps also present new problems, such
those that share patient data with family members and friends in addition to the
doctor.24 Strong anti-discrimination laws will be needed for some of this, similar to
the systems in place for genetic privacy, but other AI health apps also pose new
problems, such those that share patient data not just with the doctor but also with
family members and friends.25 Is it necessary to update this? Whether and under
what conditions patients have the right to withdraw their data is another touchy
subject. Patients may ask that data that has already undergone aggregate analysis be
deleted.26

The area where telemedicine and artificial intelligence converge in healthcare is the
most intriguing. Technological advancements have made it possible to give diagnostics
and other medical services via telemedicine and artificial intelligence. It is feasible to
see technologies at the end of the rainbow that are very, very different from how we
currently receive healthcare, but where those technologies connect with state licensing
standards for face-to-face engagement and prescribing standards at both the domestic
and international level.

20 Dinerstein v. Google. No. 1:19-cv-04311;
21 Copeland R. Google’s ‘Project Nightingale’ gathers personal health data on millions of

Americans, https://www.wsj.com/articles/google-s-secret-project-nightingale-gathers-personal-
health-data-on-millions-of- americans-11573496790; 2019

22 Cohen I.G. Is there a duty to share healthcare data? In: Cohen I.G., Lynch H.F., Vayena E.,
Gassner U., editors. Big data, health law, and bioethics. Cambridge University Press;
Cambridge: 2018. pp. 209–222.

23 Gerke S., Minssen T., Yu H., Cohen I.G. Ethical and legal issues of ingestible electronic
sensors. Nat Electron. 2019;2:329–334. doi: 10.1038/s41928-019-0290-6.

24 ibid
25 ibid
26 ibid
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The Black Box dilemma, in my opinion, is currently one of the problems with AI. We
don’t fully understand how AI makes its judgments, thus we can’t necessarily depend
on the results of an AI algorithm unless we thoroughly comprehend the data used to
train the AI, how it processed that data, and whether or not that data is crucial to
making the final clinical decision. That, in my opinion, brings up another legal danger
that is constantly present in the healthcare industry: the risk to patient safety. In a
typical medical setting, if a doctor uses bad judgement or is careless with a patient,
malpractice has resulted. It is currently unclear in the context of AI-enabled clinical
decision making who is responsible if a patient suffers harm as a result of that procedure.
Medical technology has historically had a very long adoption curve. There are early
adopters of new technology, but it can take years to reach a saturation point where
80 or 90 percent of the entire healthcare economy has adopted it. This could be another
challenge for technology adoption because it’s always evolving so quickly. Early adopters
may find themselves in an outdated system in three to four years.

IMPACT OF A.I. ON WORKFORCE AND ORGANISATION

If you look at the impact of AI on healthcare and jobs, it won’t be fair to simply
view it in two dimensions whether it will add jobs or will it reduce job. It’s not
correct as it is not only about adding or reducing job the main thing which we need
to focus on the work itself will change. So it’s not a plus and a minus scenario, it is
more towards the approach of working style which is going to change. The style of
working in A.I. will change the kind of work Health Industry is currently doing in
following ways:
Firstly, AI will remove or minimize the time spent on routine and administrative task.
So there are so many task in healthcare organization which are just routine and
administrative which can easily be done away, that is where technology and more
specifically AI can actually play a role.
Secondly, It can broaden the scope of clinical activities and assist practitioners in
accessing information, which will enhance patient outcomes and outcomes in general.
For every healthcare organization the author contemplates that’s the ultimate goal to
improve the patient outcome.
Thirdly, the A.I. which we are already using and is very common as it improves the
speed and accuracy of diagnostics of radiology and pathology. In turn AI gives the
clinician the report much faster and helps in quicker decision-making and again links
to the better patient outcomes which I just spoke about before.
Now what all this will do is, it will bring new activities and new skills into the
sector. So ultimately this as an indirect rub off effect on to healthcare education as
well. When all this is happening on the ground the education which is a few steps
and where the output is coming from is also going to change. So you are going to
have the education which currently at least in the medical part of it is predominantly
rote learning and just memorizing thing that’s going to change as well. So there’s
going to be an impact on the health education part as well.
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Then again there is going to be a big leap in terms of the digital and the AI skills.
They are not going to be incorporated into all the healthcare processes. It’s not only
the physician, their style of doing consultation is probably going to change. The person
at the front office the way he works or interact with patients is also going to change.
So, AI is then going to find its place into every domain across the value system.
One more effect is that all this is going to create a need for new set of professionals.
In US healthcare sector is much more evolved and probably most large healthcare
organisations would have these positions but how many healthcare organisations in
India have an AI engineer, it’s just zilch so as compared to management like we said
we battling with a whole set of entirely different problems about axis, about affordability,
about maybe managing the cost or ensuring viability of the organisation. How do you
actually prioritise these resources for handling data or a resource on looking at AI?
So all this is going to impact the workforce and of course then you would need to
bring about that change so coming back to the overall thing that do we think AI is
going to reduce jobs. Doctors are always very skeptical that with AI coming in they
are going to lose their jobs or AI is going to cut jobs but if at a wider aspect the at
other end of the picture we are facing such an acute shortage of medical manpower
whether it is doctors or nurses and even no matter what sort of pipeline at least in
the Indian context whatever pipeline we create that shortfall is not getting covered
in a hurry. It’s not going to happen for the foreseeable future because of medical
education, colleges just cannot produce that many medical graduates or nurses. And
then we come to the challenge of actually retaining people in India and they currently
all move out overseas. And that’s not happening in quick span of time . Why don’t
we look it in a way that AI can probably help to plug this gap. So if AI can do a job
where it requires Let’s say 10 people perhaps earlier those 10 people were not required.
Ultimately this is going to solve the manpower issue which the healthcare industries
is currently facing.

How AI would change the job of a Health practitioner or workforce?

Interestingly most studies show that nurses are spending today on an average only
40% of the time dealing with patients. So actually a nurse is only meant to deal with
the patients, are to take care of the patients but today in India that also being
deteriorated. So in US context there are studies and humorous comments where it
has been said that the EHR (Electronic Health Record) or ironically which are meant
to reduce the burden but today that’s also become a pain point because for doctors
they are saddled with so much of administrative and data entry work which goes
into the EHR. So today that’s a bit of an irony also in India where there is not much
of EHR adoption but even here the nurses are only spending 40% of the time dealing
with patient.
So if AI could help play a role in that then the nurse could spend much more time
with the patient which will going to ensure a better outcome.
So AI is also going to support the clinical activities like decision making at one end of
the spectrum but even otherwise. The clinical activities are all going to be impacted.
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There’s going to be easier access to knowledge because when there are set of symptoms
the doctor actually knows what the diagnosis can be. Today the doctors have AI
tools which are actually at the click of a button where all the data a doctor could
require about disease will be presented which would otherwise require voluminous
books and extensive study about the disease. Today all of it is available at the click of
a mouse so A.I. revolutionized the way things are handled.
The patient can also be empowered, today patients use remote monitoring tools for
example- today so much of data is captured in a smart band and the patient comes
with all the information already with it which was not the case earlier. He would be
clueless about what his BP or what pulses rate is and also explaining what our trends
have been for the past few months.
Today you have got gadgets which even monitors the sugar level with the patient in
his home. So, AI is going to significantly impact the workforce. Provided, if we look
at it positively and do not look at it as a threat.
Traditionally doctors have been very resistant to AI or any sort of thing which could
step onto their toes or decision making because the way healthcare is designed it’s
the doctor who is in control of the situation. It may vary country to country and the
doctor ultimately uses his judgement, his clinical acumen to decide what is better for
the patient and what care is required for better health of the patients. So this arises
to a question that why did doctors are very resistant and not very keen to adopt the
AI?
Reason- The Black Box Theory in AI is an interesting analogy. It’s actually like a
black box because there’s a whole lot of data which goes into the AI engine, it picks
up the data from hundred, thousands and millions of data points and it comes out
with an output. It will come out and tell us the symptoms developed and what probable
diagnosis is required but what it doesn’t tell the doctors/individual and simply because
the volume of data is so high that it doesn’t tell how it has arrived at the conclusion.
For someone like doctor whom every treatment is based on evidence. So if a doctor
says that a particular disease is a Typhoid then he says it because of his evidence
understanding but when the data is assimilated and ultimately there is just an output.
Then by no means any human can actually verify how that AI engine has calculated
and come up with that result so this is one reason where the doctors are very skeptical
because simply they can’t put their finger on the believe that AI engine results shown
is always accurate. So when they take a call they have in their mind have rationalised
how they arrived at that decision. But in perspective of AI the doctors can’t do that
control in a sense which is taken away from them and put in a hand of a machine, so
that is somewhat unsettling or unnerving in the healthcare industry which leads to the
other legal risk which is always looming in healthcare which is patient safety risk so
in a traditional medical context if clinician has poor judgement or acts negligently
towards the patient we have malpractice. In the context of AI enabled clinical decision
making it still in clear about where liability rests if patient is harmed through that
process.
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Today in Radiology there is a major discussion whether AI today can analyse images
and can come up with probable diagnosis and reports on CT and MRI scans much
faster than the clinician could. So it is going down a few years from now that you
won’t need a Clinician / Radiologist or could an AI engine/computer do the diagnosis
itself. (So) Again probably not that’s not going to happen. The right way to look at it
is that the AI is probably making the job of a clinician easier. So it should actually
make his work easier. It should enable him to arrive at a diagnosis and give reports
faster. Therefore, AI Will Change Radiology but It Won’t Replace Radiologists.
The way to implement these changes are secondary, me must (you have got to) first
understand that it is a value added and is not going to threaten anyone. It will
therefore improve the productivity of the health industry, improve the patient outcomes
and then whole process of implementing or actually bringing about the change of the
organisation is going to be centred around. Once if all this is done then it becomes a
little easier to improve the adoption across the whole spectrum.

HEALTHCARE INFRASTRUCTURE COMPARISON- USA AND INDIA

As we know US being one of the most advanced in the healthcare when you talk
about data almost 90% of the hospital they have EHR system it could be the approved
ones or like a non-certified one almost 86% of the physician based clinical practises
they are on each EHR. Having said that it doesn’t mean that all of them do EHR
there are some of the systems which are still based off the paper trials Having said
that it doesn’t mean that all of them do EHR thereof the systems which are still
based on paper Trails. Now the important thing is that how this was enacted that is
how the government made sure that people are in compliance with using EHR that’s
very important and and using AI is that an overkill in an Indian system because at
one point We are struggling even to provide the basic health facilities and also making
sure that the facilities are hygienic conditions and conditions are such that it have
proper patient management and on the other hand we are diving into AI which is
definitely A lot of investment for hospitals so. So the way USA Das is like a strong
implementation and a government interest is really important. so back in 2015 When
the Congress came into rolling they made a change which was so the American recovery
and reinvestment act of 2009 where they made it a sort of mandatory to encourage
EHR adaptation within the hospitals and the patients so when I said that the government
enabled the act it meant that the government tried to encourage hospitals which is
basically providers to use EHR and they started incentivising them. So the incentive
was that they would give some kind of subsidy or if you adopt an EHR the hospitals
and patients would get some kind of discount and then the physicians who were not
they would be sort of have a decreased reimbursement so that’s how the strong
implementation and strong interest of the government really leds majority of the
providers adapting to the EHR27.

27 Ostherr, K. Artificial Intelligence and Medical Humanities. J Med Humanit (2020). https://
doi.org/10.1007/s10912-020-09636-4
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ADOPTION OF AI BASED TECHNOLOGY BY INDIAN HEALTHCARE SYSTEM

The Indian health care sector is an early adopter of AI technology, which is interesting
because certain companies are still investigating what AI can do for them.28 Some of
the major healthcare organisations have clearly shifted toward AI-based healthcare
management. One glaring example of this is the collaboration between some of these
universities and start-ups with an AI focus. Hospital networks are increasingly using
AI-based software platforms for patient data analysis and diagnosis. Watson for oncology
from IBM is being used by Manipal Hospitals to provide personalised cancer treatment.
Collaborations with Cardiotrack, an AI-based start-up, and Paras Hospital in Delhi,
Star Hospital in Ahmedabad, and Columbia Asia in Bengaluru have been established.
They have created portable devices that use AI-based algorithms to analyse patient
ECG data and a database of 500,000 ECG images that have been carefully selected by
doctors to diagnose heart diseases. In contrast, organisations like Microsoft India have
entered the healthcare sector with programmes like “Healthcare Next” and “Microsoft
Intelligent Network for Eyecare,” and they are working with the Telangana government
to conduct screenings for visual impairment. Predictive analytics, personalization
algorithms, and machine learning are being used by startups like HealthifyMe and
Practo to provide personalised health solutions.

CHALLENGES OF HEALTHCARE LAW IN A.I IN INDIA

1) No laws or precedents regarding AI handling.
Since artificial intelligence has not yet been used in the medical area, there are currently
no established regulations or precedents that govern its use. However, this does not
imply that there are no obligations to be established when an accident is brought on
by the failure of artificial intelligence.
2) More Complexities
The basic answer is no, artificial intelligence cannot be held accountable for medical
misconduct. The reality is that artificial intelligence should only be viewed as a tool
to increase the caregiver’s efficiency. There are numerous things that can go wrong,
such as failing to monitor a patient or misdiagnosing a patient.
Doctors still have the primary duty of seeing to the health of their patients in the
profession of medicine. By using artificial intelligence to complete their work for them,
they are not released from this obligation. Since artificial intelligence is not currently
licenced to practise medicine, it cannot be held accountable for medical negligence.
However, if the product’s malfunction was the direct cause of your harm, you may
be able to sue the manufacturer for producing a defective good.

MEDICAL NEGLIGENCE AND ARTIFICIAL INTELLIGENCE

The use of AI to medical diagnosis and decision-making has the potential to significantly
lower the incidence of medical mistakes and misdiagnoses as it develops. Increased

28 https://www.legal500.com/special-reports/
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reliance on artificial intelligence and machine learning, however, could complicate
prospective malpractice claims when doctors seek incorrect therapy as a result of an
algorithm error by moving portions of the clinical decision-making process (CDS) to
an algorithm. Medical negligence falls under 3 categories under Indian law: criminal,
civil, and negligence under the Consumer Protection Act. Different provisions relating
the remedy in the form of punishment and compensation are there in 3 laws.
The system has developed around the idea of the doctor as the respected authority
and assumes, for the most part, that the diagnosing or treating doctor is fully accountable
for her choices and, as a result, accountable if the care she provides is careless or
reckless.

The Function of CDS Technology

The output of CDS systems is based on patient history, medical literature, and hospital
records. However, as many of the trends and calculations are carried out within its
own programming, it could be challenging to have a clearly defined justification for
its choices. Even if an explanation were generated, it would be backed up by private
patient information or a controversial human decision29.
Thus, an AI mistake is distinct from a physical flaw or mishap with a computer. The
diagnosis or therapy are not primarily the responsibility of the AI; it merely delivers
information. Actually, the autonomy to follow the AI’s choice rests with the hospitals
or the doctors. Thus, every incorrect or careless diagnosis made by an AI raises further
concerns.
The output of CDS systems is based on patient history, medical literature, and hospital
records. However, as many of the trends and calculations are carried out within its
own programming, it could be challenging to have a clearly defined justification for
its choices. Even if an explanation were generated, it would be backed up by private
patient information or a controversial human decision.
Thus, an AI mistake is distinct from a physical flaw or mishap with a computer. The
diagnosis or therapy are not primarily the responsibility of the AI; it merely delivers
information. Actually, the autonomy to follow the AI’s choice rests with the hospitals
or the doctors. Thus, every incorrect or careless diagnosis made by an AI raises further
concerns.
It goes without saying that in the event of a mistaken or negligent diagnosis, the
specific doctor or institution should be held accountable in some capacity. Full accountability
being given to a single entity will stymie AI growth in the healthcare industries.
Hospitals and physicians will become hesitant to integrate AI into their daily operations,
which might be damaging in terms of productivity and advancement. Given the complexity
of the scenario, it is understandable why no comprehensive legislation or set of regulations
has been established to help with decision-making in this situation.

29 ROBERT RUPRECHT (1997) Humanities in Engineering Education, European Journal of
Engineering Education, 22:4, 363-375, DOI: 10.1080/03043799708923468
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The Indian government’s current strategy for dealing with the problem has been to
emphasise the significance of AI governance frameworks within hospitals in order to
prevent or mitigate such issues.
Patients should be aware that, in the event of a lawsuit, it is not always possible to
determine who is legally liable for what. Their particular cases are probably going to
be thoroughly examined to see if the doctor can be exonerated of any wrongdoing in
the misdiagnosis. This is probably the case if the hospital’s AI governance framework
is insufficient or if neither the AI nor its manufacturers can provide an explanation
for their choice. Liability may be split or transferred to these other parties in this
situation.

REGULATORY AUTHORITY

India does not currently have a body that controls the use of AI in healthcare. The
Medical Council of India (National Medical Commission), the Drug Controller General
of India, or a brand-new organisation created especially for this purpose are all potential
alternatives. Empowering the MCI to oversee the medical aspects and a regulator
under the Data Protection Bill to handle issues connected to data could be a potential
substitute. The recent Indian Medical Devices Rules, 2017 attempted to close a regulatory
gap surrounding medical devices.

CONCLUSIONS

As Healthcare is concerned I concur that in India specifically there have been talks
about AI mostly on papers or in business meetings but nothing concrete has been
done so far. There have been few cases here and there but nothing strategically concrete
but a lot of work in healthcare in relation to AI has been done outside India be it be
it in other Asia Pacific countries or in Europe countries or North America as well. I
believe in a country like India we are laggards of adopting technology but we see a
lot of use cases and methods to say that especially in Covid also AI has given a lot of
boost and flip to global efforts in identifying community is at risk arresting the spread
of this contagion as well as helping in discovery of vaccines and relevant drugs. I
believe it is a right time for countries and emerging economies like India to take way
forward. There are reasons that why the doctors can’t win the system of technology
in India as there are multifold of reasons:

1) It’s in our culture if you talk about doctors adopting AI many of them feel
that AI is there to replace them which is absolutely not the truth. AI is a
system which will augment or support their decision-making system so for
this doctors needs to be educated right from the medical colleges and need to
include AI as a subject.

2) Government needs to play a huge role in developing AI in healthcare industry
knowing that in recent policy by the government there is a separate regulatory
body within India and they have kept aside adding $1 or $2 Billions specifically
in AI, not only in healthcare industry but other industries as well.
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Reports from election manifestoes from 2019 there was an article in Times of
India where it was said that health has become a core issue now and people
demand better healthcare by the elected representative in their manifestoes .
Going back to 2014 election because that was a very big turning point in the
political history of India and in the manifestoes of most of the parties. It was
found that at best health was given about 2.1- 2.3% preference not only by the
national parties but rest of the other parties as well. So clearly if the political
system can’t even dedicate more than 5% of the total share on their manifestoes
to healthcare then why would healthcare be a priority for the government.

3) India is a very fatalistic country, as we believe in fate and when you get
disease or have an accident it’s your fate somehow that makes the system and
the culture leave it to fate but not into only act.
The role of AI in the healthcare industry is significant. To protect against unique
actions, law will need to be implemented with fresh creativity. AI is being
used or is being proposed for use in the healthcare sector in a number of
ways, including data gathering, data storage, data analysis, monitoring conditions,
prescribing medications, and AI-assisted robotic procedures. Healthcare
enterprises that use AI include hospitals, pharmaceutical companies, diagnostic
companies, fitness wearables, and telemedicine. If a medical professional is in
charge of the case, carelessness results from a failure to perform his or her
duties. In the past, medical personnel have been subject to both civil and criminal
sanctions for negligence.

The regulations do not, however, make a distinction between situations in which there
is a mistake in the identification of a technological defect or the use of faulty or
inappropriate data. As a result, neither the software engineer creating the AI solution
nor the particular programme engineer who created it are currently held accountable.
Medical liability in AI is undoubtedly a topic that everyone should be aware of. The
introduction of artificial intelligence (AI) could considerably increase the quality and
efficiency of our hospitals as the Indian healthcare system grows as a result of our
ageing population. The adoption of AI will be a long road for us to walk before we
achieve perfection, but without a proper legal knowledge of AI and its relationship
to medical negligence, we will continue to encounter barriers.
Ultimately the goal for the healthcare industry is to meet the Triple Aim which is to
improve quality, reduce cost and improve population health. So AI tools that lend
themselves to sort off moving the needle on those who will probably succeed in this
space. In future to achieve those aims one being able must work on the subject more
efficiently and effectively extracts data and understand it. Currently we have data
silos in various places, lack of interoperability among systems and hopefully AI is
really going to be an avenue to be able to breakdown those silos and bring data
together in a meaningful way.
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Reviewing the New Tool in Law: Legal Analytics

Dr. Smita Gupta* & Keyur Tripathi*

ABSTRACT

“As computational technology and artificial intelligence matures, more people will be able to
have better access to justice.”1 Data analytics provides useful tools and ways for analyzing data
generated during legal services. To enhance efficiency, acquire insight, and maximize value
from accessible data, legal analytics uses data analytical methodologies and technology. As a
result of legal analytics, it is possible to optimize procedures and boost efficiency. Using legal
analytics, a law practice can gain a competitive edge and increase its revenues.
It is possible to mine and aggregate data from previous situations using analytics technologies.
It might be used to compare trends in the judgments made by judges in certain sorts of cases
or the predominance of certain types of cases over time, for example, by using analytic tools.
Future litigation strategy might be influenced by prior litigation. In this chapter the author
will explain the origin, historical developments and the future aspects of Legal analytics.
Keywords: Legal Analytics, Litigation, Judiciary, Predictive & Data Analytics.

INTRODUCTION

Data is utilized in legal analytics to help law firms and attorneys make decisions
about things like issue forecasts, legal strategy, and resource allocation. Legal analytics,
when utilised appropriately, may provide you a competitive edge by offering
unprecedented visibility and insight into in-house legal members, organizations, and
decision-makers. While the term judicial behaviour refers to what courts and judges
do and how do they look beyond the policy perspectives
Judges are influenced by legal rules such as precedent and legislative intent in an
attempt to find the best answers to the cases they are presented with. Legal influences
should therefore be useful in explaining judicial behavior, in addition to the judges’
own preferences, though the extent to which they do so varies throughout the judiciary

* Associate Professor, Delhi Metropolitan Education, Noida, E-mail: dr.smita.gupta10@gmail.com,
Mobile: 9873837008

** Admin (Law) at The Law Communicants: A Legal Ed-Tech Platform (BA.LLB(H) & LL.M).
1 Monica Bay, Fellow, Stanford Law School, Available at: https://www.relativity.com/blog/

the-best-of-legaltech-2017-our-favorite-quotes-from-the-speakers/ Last accessed on: 25th August
2021
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system. Judicial politics can be either law or politics, but it is often a combination of
the two, with the proportion depending on the type and kind of case before the
court.

HISTORICAL DEVELOPMENTS

Lee Loevinger came up with the term “jurimetrics” (It is the application of mathematical
equations and statistical data to the principles of law in order to address a particular
legal problem and get a legal conclusion via the use of technological capacity. There
is a vast quantity of legal material available on the internet. Using a complete analysis
of a legal problem and other associated topics, Jurimetrics attempts to arrive at a
solution or conclusion using empirical means) in 1949.2

He believed that, although jurisprudence is a philosophical approach in which legal
problems are susceptible to conjecture, jurimetrics uses scientific methodologies to get
appropriate legal findings. This method is also known as “quantitative legal prediction,”
“predictive justice,” or “legal analytics”.3 They all describe the same concept: substantial
predictions about legal outcomes may be produced via automated analysis of vast
volumes of court decision data.
With accelerated speed of development in AI, lot of enthusiasm has begun to create
considerable enthusiasm in American and European legal practices4. Primarily it starts
from giving large dataset to legal analytics algorithms, that includes the outcomes of
prior cases as well as specific information about such as the text of the complaint or
case metadata5 (name of the judge, the court, subject-matter of the case, etc).
The algorithm then learns correlations between the data and the findings of those
cases, depending on which it either asserts outcomes of a new case by looking at the
case’s features, or identifies patterns about what arguments, court precedent, or evidence
were used in previous cases that most significantly correlate with a positive outcome.6

These associations can be found in certain locations, courts, judges, or juries. Notably,

2 Ayush Wadhi, Member, IDIA, Available at: https://www.lawjar.com/jurimetrics-the-interface-
of-science-and-law/ Last accessed on: 25th August 2021

3 Loevinger Lee, Jurimetrics–The Next Step Forward (1949). Minnesota Law Review. 1796,
Available at: https://scholarship.law.umn.edu/mlr/1796 Last accessed on: 25th August
2021

4 American Bar Association, Jurimetrics Journal Online, Available at: https://
www.americanbar.org/groups/science_technology/publications/jurimetrics/ Last accessed
on: 25th August 2021

5 Faggella, D. (2021) AI in Law and Legal Practice - A Comprehensive View of 35 Current
Applications, Emerj. Available at: https://emerj.com/ai-sector-overviews/ai-in-law-legal-
practice-current-applications/ (Last Accessed on: 25 August 2021).

6 Timothy J. Capurso, How Judges Judge: Theories on Judicial Decision Making, University
of Baltimore, Available at: https://scholarworks.law.ubalt.edu/cgi/viewcontent.cgi?article=
1909&context=lf (Last accessed on: 25th August 2021).
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this effectively allows one to make inferences about what a specific judge would like
or hate throughout a lawsuit process7.

LEGAL ANALYTICS

As a general definition, legal analytics is the application of data to the profession and
business of law. A firm’s own matter management data and court dockets may be
used to filter through vast volumes of data using artificial intelligence (AI) and machine
learning to bring order to the chaos while drawing insights and identifying trends8.
Previously, it was almost difficult to glean any significant information from the massive
quantities of legal data accessible.9 However, with the development of technology
such as machine learning, artificial intelligence, and language processing, attorneys
now have the ability to use data-driven techniques when developing case strategy,
anticipating case outcomes, and even acquiring new clients. Computers can manage
massive amounts of data and perform tasks at breakneck speeds, saving legal experts
and department’s precious time and money10.

CHARACTERISTICS OF LEGAL ANALYTICS

1. Understanding of the Judge’s/temperament Adjudicator’s: The perspective or
disposition is referred to as temperament. Knowing the temperament of the
Judge/Adjudicator will reveal how he has dealt with similar situations and
areas of contention in the past. These tools may also aid in determining whether
or not the adjudicator has a relief-oriented mindset.

2. Understanding of the Judge’s/pet Adjudicator’s peeves: Knowledge of pet
peeves will teach you what to dispute about, what not to debate about, and,
most crucially, how to argue. This understanding would aid in strategizing
and avoiding grounds of contention that the adjudicator does not favour. You
would also be aware of any mannerisms that the Judge favours or despises.

3. The likelihood of getting a favourable decision based on a collection of
facts: The time and effort spent preparing for arguments might be divided
based on the likelihood of a positive result. On any one day, there may be

7 Charles W. Ostrom ; Brian J. Ostrom ; Matthew Kleiman, Judges and Discrimination: Assessing
the Theory and Practice of Criminal Sentencing, (2021) Ojp.gov. Available at: https://
www.ojp.gov/pdffiles1/nij/grants/204024.pdf (Last Accessed on: 26 August 2021).

8 Research Guides: Legal Analytics: Home, Available at: https://guides.libraries.uc.edu/
legalanalytics#:~:text=Legal%20analytics%20is%20the%20application,dockets%20and%
20other%20legal%20documents. Last accessed on: 26h August 2021.

9 What is Legal Analytics? | SL eBrief Article | LexisNexis Canada (2021). Available at:
https://www.lexisnexis.ca/sites/en-ca/sl/2020-03/what-is-legal-analytics.page (Last
Accessed on: 26 August 2021).

10 Save time with legal analytics - Bloomberg Law | The Future of Legal Tech (2021). Available
at: https://pro.bloomberglaw.com/legal-analytics/ (last accessed on: 26h August 2021).
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numerous hearings. Due to a lack of time, it is necessary to properly allocate
resources to each subject.

4. The projected monetary value of damages based on a collection of facts: An
estimate of the damages due or receivable in comparable situations would
demonstrate the magnitude of the stakes involved. These estimates might aid
in the development of appropriate arguments. For a higher-stakes case, a more
experienced attorney would really be required to represent you.

5. Understanding of beneficial local customs and rituals: Immersion in local
rites and customs would only serve to strengthen your case. Local customs
and religious practices that are favorable to you can sway the judicial mind in
your favour.

6. Understanding of clients, counsel, and law companies: One of the most
intriguing aspects of legal data analytics; this effectively turns the profession
into an open book. Just as data about Judges/Adjudicators may be accessed,
so can data on clients, counsels, and organizations. Clients’, counsels’, and
solicitor companies’ win/loss ratios would be publicly available. These techniques
may also aid in determining the strengths and shortcomings of advocates.

7. Understanding the time and cost: Every issue necessitates a significant
expenditure of time, money, and human effort. Legal analytics tools might aid
in the definition and determination of costs and price structures among rivals.
As a result, law firms and independent counsels will be able to pursue a price
and cost model that is both competitive and lucrative. Legal Analytics will
also aid with time management, enabling for a smooth transition from non-
billable to billable activity.

DIFFERENCE BETWEEN LEGAL RESEARCH AND LEGAL ANALYTICS

While the research is simply concerned with case laws and legal provisions, analysis
is concerned with the variables that influence such laws and provisions. Analytics
seeks to map what is not easily apparent and to look beyond what is readily seen.11

Furthermore, digital tools such as AI and Machine Learning would aid in the extraction
of data at a far faster rate than human approaches. Such technologies can assist in
extracting legal terminology and important paragraphs from a large number of
judgements. This would save hours of sifting through volumes of case law in the
hope of finding something relevant.12

Remember that excellent legal research is undeniably useful and serves as the foundation
for effective legal analytics. Legal analytics, on the other hand, adds numerous fangs

11 Trasberg, H. (2020) The advent of legal analytics – RAILS, RAILS. Available at: https://ai-
laws.org/en/2020/03/the-advent-of-legal-analytics/ (Last Accessed on: 26 August 2021).

12 Owen Byrd. (2017) Legal Analytics vs. Legal Research: What’s the Difference? - Law
Technology Today. Available at: https://www.lawtechnologytoday.org/2017/06/legal-
analytics-vs-legal-research/ (Last Accessed: 26 August 2021).
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to the tiger that is solid legal research, and here is where the distinction is made13. A
lawyer is just as good as his research skills, and it is up to you to help shape people’s
perceptions of this noble profession. Today, a competent lawyer understands the law,
a better lawyer understands the Judge, but the greatest understands and uses analytics!

WHAT ARE THE CAPABILITIES OF LEGAL ANALYTICS TECHNOLOGIES?

The use of legal analytics, as previously noted, allows attorneys to incorporate data
into their decision-making process. For a better understanding of what it really implies,
we need look at some specifics.
Unfortunately, there isn’t a single site that includes all the analytical tools which are
easily available to lawyers. Essentially, lawyer need to pick and choose from available
alternatives of analytic tools, allowing them to chooses the one (or ones) that will fall
in place in their area and legal specialty. In what way, then, are these legal analytics
beneficial to a law firm?
Legal professionals may use predictive analytics to assist them predict the future, for
example. If you want to be more precise, it also provides to give a rough estimate
that how long it will take case to reach to its conclusion.
Big data is fundamentally an interlinked component of related technology14, like artificial
intelligence and machine learning etc. and therefore it’s vital to keep this in mind.
Those inventions can be included under analytics as well.
The legal profession is already being affected by artificial intelligence, despite the
fact that it sounds like science fiction. By “knowing” what a lawyer’s intended search
route is, this technology may provide relevant papers to support it.15

Machine learning approaches have been used to teach analytics engines and even to
detect various patterns of languages or text. This undoubtedly increases efficiency of
computer to match exact words and phrases, leading to extract key information instead
of manual labour of one person putting so many hours weeks months to uncover the
relevant information.
It’s possible to find (and extract) important terms in court documents by using a
programme that employs language analytics. Your case strategy would be able to

13 What Is Legal Analytics? (And How Attorneys Use it to Guide Litigation Strategy) (2020).
Available at: https://kirasystems.com/learn/what-is-legal-analytics/ (Last Accessed on: 26
August 2021).

14 What is Big Data and Why is it Important? (2021). Available at: https://
searchdatamanagement.techtarget.com/definition/big-data (Last Accessed on: 27 August
2021).

15 Mirza Aslam Beg, Impact of Artificial Intelligence on Indian Legal System (2021). Available
at: https://www.legalserviceindia.com/legal/article-631-impact-of-artificial-intelligence-on-
indian-legal-system.html#:~:text=Legal%20Analytics%2D%20Artificial% 20Intelligence%
20provides,lawyers%20in%20their%20present%20cases.&text=It %20makes%20for%
20accurate%20billing,helps%20both%20lawyers%20and%20clients. Last Accessed: 28 August
2021.
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actually utilize the judge’s own words - and you’d have an easier time convincing
them of your position.

APPLICATIONS OF LEGAL ANALYTICS 

• Legal research
Legal research and analytics are not unfamiliar to most lawyers. Being able to
identify relevant precedents or laws could give you an advantage in the
courtroom. But conducting thorough and accurate legal research can take a lot
of time. Legal analytics tools can help you find relevant cases in every practise
area without having to go through them all one by one. As a result of time
savings, many legal analytics and research tools are free. Below, you’ll find a
list of the most effective free legal research tools available.

• E-discovery
The process of collecting, reviewing, and exchanging case-related information
has traditionally been long and tedious for attorneys. This software makes it
much easier for parties to exchange electronic information during litigation
and investigations.
Rather than having to go through a huge number of documents, e-Discovery
legal analytics tools allow you to filter documents by date range or focus on
only those that include particular keywords. In this manner, the necessity to
manually sift through papers is eliminated.

• Predictive analytics
Attorneys and legal executives may now forecast the future thanks to predictive
legal analytics. Predictive analytics may assist attorneys in analyzing patterns,
correlations, and anomalies to build a case, create litigation tactics, and evaluate
suspects, from estimating how long a case would last to the chance of winning.
Predictive legal analytics may also be utilized by departments throughout the
hiring process to assist them evaluate potential applicants and build the best
team possible. To assess if they require external counsel, consultants, partners,
or freelancers for projects, predictive data analytics can be a valuable tool for
legal professionals.16

CAN LEGAL ANALYTICS REPLACE LAWYERS?

It’s not likely to happen. Or, at the very least, not anytime soon. To the contrary,
legal analytics encourages lawyers to make more data-driven decisions. That could
mean that the image of the prototypical lawyer is changing.17 In the past, law schools
were often filled with students who were well-versed in the humanities, writing,

16 Predictive Analytics in Legal: 3 Practical Applications (2020). Available at: https://
www.exigent-group.com/blog/3-practical-applications-for-predictive-analytics-in-legal/
#:~:text=What%20is%20Predictive%20Analytics%3F,will%20happen%20in%20the%20future.
Last Accessed: 28th August 2021.
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philosophy, etc. But now it’s not uncommon to see students with a more diverse
background, including data sciences like math, engineering, and technology.
As the legal profession evolves in the information age, it shows nothing but promise
to both attorneys and their clients. When it comes to many scenarios, leveraging vast
amounts of data has already proven to be beneficial, resulting in better outcomes for
all parties involved Even though robolawyers in shiny suits are still a way off, data
analytics is already helping lawyers make smarter, data-driven decisions and doing
so faster. This suggests that the proliferation of related analytics technologies will
only increase in the future.

JUDICIAL BEHAVIOUR

The social structure or society as a whole cannot remain static. According to changing
circumstances, it’s undergoing rapid transformation. Every day, new scientific and
technological innovations emerge. Accordingly, the implementation of new scientific
innovations has an impact on the social structure. Also, the law cannot remain static.
It is to be emphasized that it need to adapt to changing environment without any
accommodations in its basic structure.
Many times, such questions are raised that whether judges should be allowed to
modify or change their behavior as per the changing society norms or not? No one
can deny the importance of good manners, politeness and sweet speech.18 Tolerance,
temperament and behavior standards should be raised in every society and no situation
these can be lowered in any respect. In regard to the discharge of duties of judges, it
is expected that judicial behavior will be based high standards of moral and ethical
principles.
There are certain expectations that the Indian people have of the judges in this country.
The legitimate exceptions can be summarized as speedy adjudication (not just disposal)
and affordable justice, maintaining a cordial atmosphere in the courtroom, and allowing
litigants to think freely without fear of retaliation.19

For a judge to be free and impartial, they must act independently, freely, and without
bias. But that’s not all that they entail. But it also means that judges are legally
obligated to create such an atmosphere in the courtroom so that litigants can freely

17 5 Steps to a Data-Driven Legal Practice (2018). Available at: https://
www.thomsonreuters.com/en-us/posts/legal/5-steps-data-driven-legal-practice/ Last
Accessed: 28th August 2021.

18 Chen, D.L. Judicial analytics and the great transformation of American Law. Artif Intell
Law 27, 15–42 (2019). Available at: https://doi.org/10.1007/s10506-018-9237-x Last Accessed:
28th August 2021.

19 Epstein, L. and Weinshall, K. (2021) “The Strategic Analysis of Judicial Behavior”. doi:
10.1017/9781009049030. Available at: https://www.cambridge.org/core/elements/abs/
strategic-analysis-of-judicial-behavior/6C26A1DA1B4EE249B00E201E3E9067C6 28th August
2021
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express their grievances to them directly in the hope of a quick and inexpensive
redress.20

When it comes to recording evidence, judicial officers should be proactive. “Judges
should be motivated by delivering justice, not just settling cases. As there are some
reasonable expectations of judges, judges are likewise required to control their judicial
conduct in relation to the legitimate expectations of the people. These legitimate
expectations are thus: duty to adopt a scientific mechanism while making every effort
to discharge their functions in resolving litigants’ grievances, duty to afford the right
to a personal hearing in court, duty to create a good environment in the court, duty
to be a good communicator, duty to inform the case’s tentative judicial life, duty to
uphold the rule of law”.
Rule of law was accepted and developed in India under the Constitution of the country.
There are specific guidelines in Article 50 for how to separate executive and judicial
functions in state public services.21 Supreme Court has taken this stance in adherence
that judiciary is separate to executive. This also acknowledges the constitutional duty
of judges that they are committed to uphold the rule of law in all circumstances. Law
enforcement certainly requires a different standard of conduct than the average citizen,
including those who are in positions of authority.

ADVANTAGES OF LEGAL ANALYTICS

1. Competitive Advantage:

Data analytics provides insights on judge behaviour, previous arguments, plea bargains
that have succeeded, and so forth. This information can assist you in predicting the
shape of the current situation you are dealing with.
In summary, by drawing knowledge from real-life events, attorneys may create effective
litigation tactics that prevail. Lawyers no longer need to go through pages of past
case information and legal book contents thanks to data analytics. Legal data analytics
can improve the entire legal research technique and aid in reaching a decision.

2. Predict outcomes and revise case strategy:

Data analytics may help lawyers acquire answers to client questions backed up by
examples and knowledge. However, it is incorrect to believe that legal analytics can

20 Segal, J. (2011) “Judicial Behavior”, Oxford Handbooks Online. doi: 10.1093/oxfordhb/
9780199604456.013.0014. Available at: https://www.oxfordhandbooks.com/view/10.1093/
oxfordhb/9780199604456.001.0001/oxfordhb-9780199604456-e-014 Last Accessed: 28th August
2021.

21 Reley, P. (2020) Article 50 Of Indian Constitution Vis-a-Vis Independence Of Higher Judiciary:
Incessant Disregard Of Legislative History, Livelaw.in. Available at: https://www.livelaw.in/
columns/article-50-of-indian-constitution-vis-a-vis-independence-of-higher-judiciary-incessant-
disregard-of-legislative-history-156144#:~:text=Article%2050%20of%20the%20Constitution%
2C%20which%20contains%20a%20Directive%20Principle,public%20services% 20of%20the%
20State.%22 (Last Accessed: 29th August 2021.
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simply assist attorneys in settling problems or doing research. It may also help legal
firms make crucial business choices such as growth or future planning. Legal analytics
can also be used by other professions in the legal field22. They can detect industry
trends, do competition analysis, and research the litigation history of opposing counsel,
among other things.

3. Exploration Techniques:

Lawyers might use legal analytics to experiment with different legal tactics and
circumstances. This allows lawyers to quickly predict case outcomes. Consider it a
science experiment in which you may change the variables to get different results.

DISADVANTAGES OF LEGAL ANALYTICS

1. The most concerning issue is the output’s quality. Many algorithms generate
false (random) correlations, making the quality of their output questionable.
The algorithms’ capacity is further limited by the limited scope of available
court data. Furthermore, it must be emphasized that law is always evolving,
which any algorithm that relies on historical patterns for output fails to capture.
As a result, it is inevitable that the result of these algorithms will occasionally
lead their users misguided and have a negative influence on the efficiency and
quality of the litigation system.

2. Gradually when growth in effective tools of legal analytics will increase uneven
access to these tools and many times rich litigation parties will exercise advantage
over all those parties who do not have an access for these kinds of legal
tools. It weakens overall adjudication’s equity and fairness.

3. Third, legal analytics tools can take advantage of judicial preconceptions and
inequalities in the adjudication system. A large body of research indicates that
judges’ decision-making processes are heavily impacted by their subjective views,
beliefs, etc. Technologies of Legal analytics detect such tendencies of judges
which may allow litigation parties to exploit these prejudices to some extent.
The mass strategic exploitation of judge inclinations or discrepancies across
courts may jeopardize the fairness of the adjudication system, because such
conduct effectively tries to skew case outcomes by engaging variables that are
not genuinely founded in law. This would weaken public trust in the legal
system.

4.  In actuality, the first major legislative response to the use of legal analytics
occurred in June 2019, when a new French Justice Reform Act entered into
force, effectively barring the use of legal analytics tools for publicizing trends

22 The Adoption of Legal Analytics | Law.com (2021). Available at: https://www.law.com/
2021/04/05/the-adoption-of-legal-analytics/?slreturn=20210828122347 (Last Accessed on:
28 August 2021).
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23 Michael Livermore, D. (2019) France Kicks Data Scientists Out of Its Courts, Slate Magazine.
Available at: https://slate.com/technology/2019/06/france-has-banned-judicial-analytics-
to-analyze-the-courts.html (Accessed: 28 August 2021).

24 Study, D. and ‘StormProof’, M. (2017) Blog: All About Artificial Intelligence and Natural
Language Processing as Emerging Legal Technologies | Motifworks, Motifworks. Available
at: https://www.motifworks.com/legaltech/ (Last Accessed on: 28 August 2021).

25 The Guardian, Available at: https://www.theguardian.com/law/2012/aug/08/six-best-
law-books (Last accessed on: 28th August 2021)

affecting judges23. The penalty for the infraction is actually up to five years in
prison.

WAY AHEAD

Individual data, law firm data, and industry data are the three major categories of
data in the legal sector. Individual data is information stored in your own repository.
The other two are broad-based data sources that may be found at your law practise,
on the internet, or in legal research libraries. SaaS and service providers can make
legal data analytics simple with the introduction of machine learning, artificial intelligence,
and natural language processors24. They can accomplish this by teaching computers to
analyses enormous amounts of data at unrivalled speed and precision. However,
considering the human aspect in each situation, it would be irresponsible to rely just
on data analytics. We recommend seeing legal analytics as a tool rather than a substitute
or solution for all of your case and client requirements.
While data analytics is the next step in modernizing the legal profession, it has certain
limits. Lawyers may struggle to adapt to technology or gain the fundamental computing
skills necessary to manage analytics. It is also difficult to gain access to a validated
database25 that contains prior cases, judicial procedures, documents, and briefs. However,
these little difficulties are easily addressed. However, it is incorrect to believe that
legal analytics would render conventional legal research or attorneys useless. Legal
analytics serves as a good support of the traditional version, enhancing the old school
technique.

CONCLUSION

The legal services sector is being transformed by technology. Some lawyers may be
opposed to this shift because they are concerned that new technology may affect the
way they practise law or perhaps make their employment obsolete. When legal research
migrated from books to computers, similar issues were raised. However, the demand
for attorneys competent in legal research has not decreased as a result of this change.
Instead, it improved and increased the effectiveness of attorneys’ work. Similarly,
legal analytics will not render seasoned lawyers’ judgement and experience obsolete.
It will, however, empower those that use it to provide better and more cost-effective
counsel for their clients while also competing more effectively.
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As a result, it is critical for law schools to incorporate a lot of information on technology
and other legal responsibilities in the future, so that future attorneys have the knowledge
and skills they need to stay relevant to their clients. This will guarantee that predictive
judicial analytics are used optimally in a controlled capacity - perhaps in ways that
benefit society as a whole, rather than only for commercial gain for businesses and
clients.
The Predictive judicial analytics, for example, can be used to self-analyze a judge’s
prejudices. Predictive judicial analytics has the ability to revitalize our justice system’s
core strengths by avoiding ethical issues that neglect explicit reasoning and causal
conclusions, as well as the continuation of unconscious biases that currently exist in
judicial decision-making. It may be utilized for good if it is not influenced by corporate
impulses and is deliberately designed for specific objectives inside the judiciary.
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Complications and Perceptions of Custodial Violence in India
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ABSTRACT

It’s obviously true that crimes of various kinds have been existing in humanity since quite a
while in its differed frames however in situations where viciousness is involved there have been
different frameworks that are accessible to forestall it which may in type of strict lessons, philosophical
thoughts existing in the public arena, common standards or regulations made by the society.
Today, for the most part what we trail behind the wrongdoing is carried out is to set up an
individual in guardianship with police with thought that free development of the individual
isn’t feasible for the harmony and agreement of society. With an individual under authority,
the viewpoint that should be considered is that whether he is protected in guardianship on the
essential reason of common liberties.
Outrages that are submitted by police for sure is called as custodial violence or savagery universally
are viewed as perhaps the cruellest infringement of common freedoms across the world. In the
current times it is the chief obligation of the state to safeguard the common liberties of it
residents and this is the primary measuring stick for any humanized popularity based political
framework that has laid out great administration and its resident appreciate opportunity in the
country. Anyway it is astounding that such infringement of basic liberties is turning into a
typical peculiarity in every one of the majority rule states and is polished by the police in attire
of keeping up with of harmony and request in the public arena or forestalling the wrongdoing.
Keywords: Custodial Violence, India, Human Rights, Constitution, Crimes.

INTRODUCTION

Custodial violence is defined by the phrase “custody,” which is not defined by procedural
law but is defined by the dictionary as “the legal right and duty to care for someone.”
“Violence” refers to someone’s activity that causes physical pain or energy consumption,
and is defined as “cruelty,” “atrocity,” or “hurt” in layman’s terms. Whether an individual
is a prisoner or not, the state is responsible for protecting his or her rights. When a
person is held or arrested by an official authority, the term “custody” is employed.
Police, judicial, or any other institution obligated to care for that individual, such as
special homes, hospitals, and so on, are examples of official authority. There are two

* Assistant Professor, Faculty of Law, GLS University, E-mail: sujashridharan@gmail.com,
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types of custody, according to Section 167 of the Code of Criminal Procedure. “Police
custody,” Section 167(1). “Police custody can only be granted for a maximum of 15
days,” according to Section 167(1). As a result, a police officer can arrest a person on
two occasions: first, from the time of arrest until he is produced in court, and second,
when the police receive a remand after presenting him in court, and the accused is
then placed in judicial custody until he receives bail.
The most terrible behavior in the current day is inflicting torture on individuals,
which amounts to inhumanity and ill-treatment. In order to expedite the inquiry and
obtain a confession, the investigating authorities frequently resort to inhumane
punishment. When the situation becomes desperate enough, victims are forced to perform
things that are contrary to their ideological, religious, self-respect, or self-esteem. As
a result, individuals are interrogated in a scary manner, and inhumane treatment is
employed to obtain false confessions. These officials are infringing on the rights of
the accused by abusing them during questioning or against them while in prison.

NATURE OF CUSTODIAL VIOLENCE

Custodial savagery includes some sort of violence caused for an individual. The globally
acknowledged meaning of violence states:
“any demonstration by which serious agony or enduring, whether physical or mental,
is deliberately incurred for a individual for such purposes as getting from him for a
third individual data or an admission, rebuffing him for a demonstration he or a
third individual has submitted or is associated with having , or threatening or pressuring
him or third individual, or under any circumstance in light of separation of any sort,
when such violence or enduring is caused by or at the impelling of or with the assent
or quiet submission of a public authority or other individual acting in an authority
capacity.” Custodial brutality can be ordered into physical, mental and sexual violence.

ACTUAL VIOLENCE

Techniques for actual violence incorporates punching, slapping, beating, constrained
body positions, extending appendages, suspension, imperative of development, igniting
with cigarettes and harsh substance, cutting with sharp instruments, electric shocks,
ravaging body parts, compound openings in injuries, dental violence and starvation.

MENTAL VIOLENCE

An individual is put through mental violence by taking steps to mischief or kill the
person in question or his family members or companions, driving him to hear or
observe others being violence, constraining him to hurt others, infringement of strict
convictions and humiliation.

SEXUAL VIOLENCE

Custodial assault is one more sort of violence looked by casualties. Custodial assault
can be characterized as assault executed in state claimed organizations like detainment
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facilities or prisons by individual accountable for such establishment. Different types
of sexual violence incorporate lewd behavior, constrained impregnation and virginity
testing.
Over the most recent 20 years, 1,888 custodial passings have been accounted for across
India. In 893 of these examples, bodies of evidence were enrolled against police staff.
A sum of 358 police staff were charge-sheeted in instances of custodial passings in
this period. Notwithstanding, just 26 police work force have been indicted for custodial
passings over the most recent 20 years in India, according to true information.
On account of D.K Basu v. Province of West Bengal1 it has been commented by Hon’ble
Justice Dr. A.S. Anand that :
“No infringement of any of the common liberties has been the subject of such countless
Conventions and Declarations as ‘violence’- all focusing on complete forbidding of it
in all structures, however despite of the responsibilities made to kill violence, the
reality stays that violence is more boundless now than any time in recent memory.
“Custodial violence” is a stripped infringement of human pride and debasement which
obliterates, to an extremely enormous degree, the singular character. It is a determined
attack on human respect and at whatever point human pride is injured, civilization
makes a stride in reverse banner of mankind must on each such event fly half-pole.”
However, police outrages or custodial violence causes actual violence yet more critically
the psychological distress endured by the individual is the vital concern and that
incredibly influences his brain science and makes a position where he is totally depleted
and end up as annihilated. Such impact on the psyche stays till the final gasp of the
individual and consequently extraordinary endeavors are in effect globally to stop
this gross infringement of common liberties.
The current paper is separated into different areas. The primary area covers the
fundamental arrangements from the International Conventions and Declaration on
the part of custodial viciousness and violences. The subsequent areas would talk about
arrangements which have been set down in Constitution of India and third segment
of the paper examines legal arrangements in India like Indian Penal Code (IPC), Code
of Criminal Procedure (CrPC) and Indian Evidence Act (IEA). Segment four connects
with milestone cases connecting with the subject. The fifth segment manages the
suggestions by creator to check custodial violence followed by end.

LEGALITY OF THE ISSUE

One of the upsetting parts of custodial violence or outrages by police is that it is
wrongdoing of compliance. By and large the wrongdoings are such which are against
specialists yet this are such violations which are finished by unambiguous directions
of specialists or under such climate which is politically persuaded that supporters
such wrongdoings or anticipates that such wrongdoings should be done and endures
such demonstrations from the authority. It is likewise believed that the cutting edge

1 D.K Basu v. State of West Bengal, A.I.R 1997 S.C. 610.
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violences by the state is objective orientated and has more extensive degree than just
brutality, admission or punishment.
The issue of Custodial Violence has become common in worldwide field and is one
of greatest worries and controlling it is a worldwide challenge. Therefore, different
articles in various show have accommodated forestalling the instances of custodial
savagery and monstrosities by police. Not many of the significant shows are:

1. UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, (CAT) 1984

2. The Universal Declaration of Human Rights (UDHR):
3. International Covenant on Civil and Political Rights (ICCPR), 1966

INDIAN CONSTITUTIONAL PROVISIONS

Indian Police have been engaged with custodial violences since long and residents
are very much aware of such demonstrations being performed. Probably the greatest
shortcoming of the law enforcement framework in India is that it gives any regulation
that aides in disallowing the abuse of force by police. In plenty of cases the Apex
Court have given rules for the equivalent, yet the execution needs. However, there
are sure shields that plan to forestall such violences.
Indian Constitution doesn’t explicitly preclude the “violence” or has no definition
except for by different articles it intends to safeguard the casualties of such wrongdoing
and keeps blamed from going through inconsistent strategies for captures and convictions.
Article 20 of the Indian Constitution gives that there ought not be review materialness
of any corrective regulations. It additionally gives assurance to individual from the
twofold danger and self-implication. Regularly police in India have been turning to
brutality with the end goal of admission and attempting in unforgiving habits that
charged self-implicates himself. Hence to safeguard such situations the protected
arrangement keeps the charged from such difficulties. Further Article 21 of Indian
Constitution gives that a due methodology of regulation must be followed before the
topic of right to life or freedom is chosen. Further to safeguard inconsistent capture
Article 22 of Indian Constitution gives what to be done when an individual is kept
or captured. He must be delivered with 24 hours before the Magistrate and must be
educated the grounds which he is captured, and it gives right to counsel and be
guarded by backer of his decision.
Further in instances of any infringement of any of the Fundamental Rights the individual
can move toward the Supreme Court or High Court under Article 32 and Article 226
separately, which can give writs on the off chance that any principal privileges are
disregarded.
In the milestone judgment of D.K Basu v. Territory of West Bengal the Apex court in
Para. no. 22 was satisfied to see that:
“Custodial passing is maybe one of the most horrendously terrible wrongdoings in
an acculturated society administered by the Rule of Law. The freedoms innate in
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Articles 21 and 22(1) of the Constitution expect to be enviously and circumspectly
safeguarded.”
Subsequently, by alluding to the above judgment it is perfectly clear that the sacred
courts of the nation are a lot of dynamic for controlling the custodial brutality and
violences and safeguard the central privileges of the resident.

VARIOUS STATUTORY PROVISIONS IN INDIA

In India there are different arrangements that addresses the part of controlling the
custodial violence’s and viciousness.
Section 330 of Indian Penal Code accommodates intentional making hurt coerce admission
or to constrain rebuilding of property. This segment has been given to arraign cops
that retreat to brutality that makes hurt individual to get any admission, data in
regard to the offenses. Thus, this arrangement makes discouragement for the police
officers at the end of the day the cops are not stopped today as they have no apprehension
about indictment as higher specialists and government officials support them. Further
coercing data in such a way is likewise viewed as be an infringement of major right
that is given under Article 20(3) of the Constitution that mirrors the right against
self-incrimination.
Further Mathura Rape Case2 had acquired light the most obviously terrible structure
in which police could act and that lead to significant change in the Indian Penal
Code. Section 376(1)(b) was added which punished the custodial assaults submitted
by cops. This was abundantly extolled alteration as it given to indictment of cops
who were abusing authority and submitting such grave offenses.
The obligation to prove anything for the offense of custodial assault is likewise moved
on blamed by righteousness for Section 114 An of Indian Evidence Act.
The custodial violence’s and infringement were available since British rule in India
and thusly Indian Evidence Act, 1872 has given under Section 25 that no admission
before a cop can be utilized against the denounced and Section 26 likewise gives that
an admission made during the police guardianship isn’t be utilized against the blamed
until the officer is present.
Indian Police Act, 1861 has likewise gives under Section 7 and 29 that a cop can be
excused or punished or suspended assuming he is careless in releasing his obligations.
Consequently, a cop can be indicted under this act additionally with the end goal of
custodial violence.
According to the Code of Criminal Procedure, 1973 it has been given under Section
54 that clinical assessment of the captured individual will occur when he is captured.
This guarantees and defends the denounced from any custodial violence that happens.
It has been noticed commonly that injury marks post the clinical assessment have
been shown by the denounced at whatever point they are delivered before the justice
that they have been dependent upon custodial violence and in numerous choice the

2 Tuka Ram And Anr v. State Of Maharashtra, 1979 SCR (1) 810
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preliminary courts have taken on record. Further to protect the minors and ladies
from any custodial violence and outrages, Section 160 of Code of Criminal Procedure
gives that they can’t be brought other than spot of home. Further with ascend in
custodial violence and instances of custodial demise expanding by the uprightness of
The Code of Criminal Procedure (Amendment) Act, 2005 Section 176 of Code of Criminal
Procedure is corrected, and the officer is currently likewise expected to ask into
“vanishing” of the blamed from the care with death in authority. Consequently, this
has significantly expanded the extension and we can plainly the endeavors of legislatures
wishing to check the custodial savagery.

JUDICIAL ANALYSIS OF CUSTODIAL VIOLENCE IN INDIA

Legal executive has embraced extremely severe methodology at whatever point the
instances of custodial violence have preceded the seat for thought. There are not
very many situations where the instances of custodial violence are accounted for and
one such case is of State of Maharastra v. Ravikant Patil3 where a homicide had
occurred of one Ganesh Kolekar. The police during examination figured out that the
respondent was involved with such wrongdoing. The police monstrosity came up in
the paper when it distributed that a parade or march will be removed from an under
preliminary detainee from the police headquarters to different significant squares of
city for motivation behind examination. Here the under preliminary detainee was the
respondent of the said case and it was figured out that he was bound, and his arms
were tied by rope and he was taken on streets for such parade. Subsequently a request
was documented by for looking for harms.
The High Court here held that the court could arrange the State or the individual
following up for the state for paying remuneration and in this way a request was
passed wherein the police examiner behind such monstrosity was approached to pay
the pay. This matter came up under the watchful eye of Supreme Court and the Apex
Court depending on looking into it of Rudul Shah v. Territory of Bihar and Anr4

wherein the State was requested to pay remuneration for illicit detainment from the
individual concluded that in the moment case likewise comparable request must be
passed and State needs to give pay which will meet the finishes of equity.
Further in the Bhagalpur Blinding Case5 wherein the police had dazed a few under
preliminaries detainees, the Supreme Court here arranged the pay to casualties who
experienced such police monstrosities and held that not conceding such remuneration
would be imply that Article 21 of the Constitution is simple rope of a sand. For this
situation the Apex Court held three police authorities at fault for such severe and
horrifying demonstration.
The Apex Court’s judgment in Kishore Singh v. Territory of Rajasthan6 guided the
state to teach the police official for regarding common liberties and held that utilizing

3 State of Maharastra v. Ravikant Patil (1991) 2 SCC 373.
4 Rudul Shah v. State of Bihar & Anr. AIR 1983 SC 1086
5 Khatri (II) v. State of Bihar AIR 1981 SC 928
6 Kishore Singh v. State of Rajasthan 1981 SCR (1) 1995 26
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third degree techniques is violative of Article 21 Court saw that by turning to such
third degree strategy the wrongdoings can’t be controlled and commented nothing
can be more weak and unreasonable than an individual in police care being pummeled.
The Apex Court has additionally perceived the arrangement of International Covenant
on Civil And Political Rights (ICCPR), 1966 on account of Nilabati Behra v. Province
of Orissa7 wherein the solicitor was mother of the casualty child who was observed
dead close to the rail line track with a few wounds and this was unnatural passing as
he had been into police authority from two days preceding the occurrences. It was
presumed that this passing was consequence of police outrages and the court requested
pay by depending of ICCPR Article 9(5). Hence, the court in such cases generally
gave pay to casualties yet no bearings were given with respect to how the police
ought to bring improvement and shut down this gross infringement of human rights.
In the milestone judgment of D.K Basu v. Territory of West Bengal a few rules came
to be passed with respect to capture and forestall custodial violence. The rules are:

• The police staff doing the capture and taking care of the cross examination of
the arrestee ought to bear exact, apparent and clear recognizable proof and
unofficial IDs with their assignments. The specifics of all such police staff who
handle cross examination of the arrestee should be kept in a register.

• That the cop doing the capture of the arrestee will set up a notice of capture
at the hour of capture and such reminder will be verified by atleast one observer,
who might be either an individual from the group of the arrestee or a decent
individual of the region from where the capture is made. It will likewise be
counter endorsed by the arrestee and will contain the time and date of capture.

• A individual who has been captured or confined and is being held in authority
in a police headquarters or cross examination place or other lock-up, will be
qualified for have one companion or relative or other individual known to
him or having interest in his government assistance being educated, when
practicable, that he has been captured

• The time, spot of capture and setting of care of an arrestee should be told by
the police where the following companion or relative of the arrestee lives
outside the locale or town through the Legal Aid Organization in the District
and the police headquarters of the area concerned electronically inside a time
of 8 to 12 hours after the capture.

• The individual captured should be made mindful of this option to have somebody
educated regarding his capture or confinement when he is put in custody or is
kept.

• An passage should be made in the journal at the spot of confinement with
respect to the capture of the individual which will likewise reveal the name of
the following companion of the individual who has been educated regarding

7 Nilabati Behera v. State of Orissa AIR 1993 SC 1960
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the capture and the names and points of interest of the police authorities in
whose guardianship the arrestee is.

• The arrestee ought to, where he so demands, be additionally inspected at the
hour of his capture and major and minor wounds, if any present on his/her
body, should be recorded around then. The “Review Memo” should be marked
both by the arrestee and the cop affecting the capture and its duplicate given
to the arrestee.

• The arrestee ought to be exposed to clinical assessment by a prepared specialist
at regular intervals during his confinement in authority by a specialist on the
board of supported specialists designated by Director, Health Services of the
concerned State or Union Territory. Chief, Health Services ought to plan such
a correctional for all Tehsils and Districts also.

• The arrestee might be allowed to meet his attorney during cross examination,
however not all through the cross examination.

• A police control room ought to be given at all region and state base camp,
where data in regards to the capture and the spot of authority of the arrestee
will be imparted by the official causing the capture, in the span of 12 hours of
affecting the capture and at the police control room it ought to be shown on
an obvious notification board.8

THE PREVENTION OF TORTURE BILL, 2017

The objective and need of the proposed regulation is to forestall the abuse of abilities
of local officials and assuming the vindictiveness happen by one or the other individual
in power or any such individual incurring violence with the consent of community
worker will be held liable under the law and will be furnished with discipline for
something similar.
The Bill indicates that India is a signatory individual from United Nations Convention
against violence and other horrible, barbaric, or corrupting treatment or discipline.
The demonstration of violence will incorporate terrible hurt to the casualty’s appendage
or wellbeing or risk to his life. Any local official if violences the casualty to take
admission and coercing the data based on language, religion, local area, race, spot of
birth, position or some other ground will be at risk for a base discipline of 3 years
which further might be reached out to a decade and fine based on the gravity of the
offense.

LAW COMMISSION’S 273RD REPORT

The 273rd report of the Law Commission was an answer to the Central Government
while considering the Writ Petition recorded under the steady gaze of the Supreme
Court of India by Mr. Ashwani Kumar, the previous regulation priest for the organization
of the UN show. The report remembers the demonstrations of violence by local officials

8 D.K Basu v. State of West Bengal AIR 1997 SC 610.
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for India. It refers to the D.K. Basu v. Territory of Bengal in which the Apex Court
noticed, custodial savagery (demise in police authority/secure, violence, assault) involves
profound concern. It encroaches Article 21 of the Constitution as well as the essential
basic liberties and strikes a blow at law and order. The state’s activity notwithstanding,
should be “correct, just, and fair”.
With the end goal of acquire straightforwardness, the presence of direction of arrestee
sooner or later of time during cross examination might prevent the police from utilizing
third-degree techniques.

CONCLUSION

Police is one of the coercive arms of administration and appointed the assignment of
keeping up with the rule of law in the public arena. Whenever the police take the
freedom of an individual and spot that person in police authority; it takes care of the
assurance of life and freedom of that individual by the actual State under the commitment
of homegrown and worldwide basic liberties regulations.
India is a government assistance state and administered by its Constitution which
ensures life and individual freedom of residents overall and people in guardianship
specifically. Notwithstanding, this is a profound matter of worry at the developing
occurrence of custodial wrongdoings happening in various pieces of the province.
Objections of Abuse of force and violence of suspects into guardianship of police and
other policing having the ability to keep an individual for examination regarding
cross examination of an offense are on vertical pattern.
Contrasted and different wrongdoings, custodial violations are especially egregious
and mirror the selling out of custodial trust by a community worker against the
helpless residents in authority. Henceforth, it is the need of an hour to execute the
regulations that will assist with checking such examples.
The contemporary situation in India is ghastly with consistent expansion in detailed
instances of custodial brutality. Ironically the law upholding office which was laid
out to safeguard the freedoms of individuals, are being the ones who accept the
fundamental common liberties as conceded and submit acts that abuse such privileges.
If the authorities of the law transform into criminals, it adds up to hatred for regulation
itself. The common agreement certain in the association of the state is broken.
Thus, custodial brutality should be made as a culpable office by an exceptional regulation
authorized for something very similar reason. The mindfulness should be made among
general society for appropriate requirement of sacred and legal arrangements
safeguarding the freedoms of detainees and the standards laid out by the Supreme
Court. The police outrages should be continually checked by general society remembering
NGOs and media for request to forestall the event of a greater amount of such custodial
violations.
The preventive measures proposed require a great deal of commitment and work to
work on the issues. Violence in police care is most obviously awful attack against
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human poise. Official with legal authority shouldn’t accept it as license to overstep
the law on their own will.

REFERENCES

• Joshua Aston, Torture Behind Bars: Role of Police Force in India (OUP India, 2020).
• Kavita Singh, Custodial Jurisprudence Under Criminal Justice Administration, (Eastern

Law House, 2018).
• Restorative Justice in Preventing Custodial Crimes in India, (Lap Lambert Academic

Publishing GmbH KG, 2012).
• R.S. Verma and B.S. Thockchom, Law Relating to Custodial Death and Human Rights,

(Verma Publications, 2000)
• Ratanlal & Dhirajlal, The Indian Penal Code, 32 (Lexis Nexis) 1895 (2010).
• Nirman Arora, Custodial Torture in Police Stations in India, 41 JOUR. ILI 514 (1999).
• Etienne G. Grug et al, 2002 World Report on Violence and Health, Geneva, WHO.
• Herbert C. Kelman, Policy Context of International Crime, http://scholar.harvard.edu/

hckelman/files/Policy_context_of_international_crimes_2009_1.pdf
• https://www.indiatoday.in/india/story/custodial-deaths-india-policemen-convicted-ncrb-

data-altaf-case-1877539-2021-11-17
• D.K Basu v. State of West Bengal, A.I.R 1997 S.C. 610.
• Tuka Ram And Anr v. State Of Maharashtra, 1979 SCR (1) 810
• State of Maharastra v. Ravikant Patil (1991) 2 SCC 373.
• Rudul Shah v. State of Bihar & Anr. AIR 1983 SC 1086
• Khatri (II) v. State of Bihar AIR 1981 SC 928
• Kishore Singh v. State of Rajasthan 1981 SCR (1) 1995 26
• Nilabati Behera v. State of Orissa AIR 1993 SC 1960
• D.K Basu v. State of West Bengal AIR 1997 SC 610.



122 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

Protection of Traditional Knowledge in the Era of
Globalisation

Prof. Dr. Suresh V. Nadagoudar*

1. INTRODUCTION

Traditional Knowledge is the knowledge of the society. It is the augmentation of
culture, a system of society transmitted from generation to generation.1 One of the
notable effects of globalization on traditional knowledge has been the shift of local
and traditional knowledge into global knowledge, which by itself is no threat to
traditional and indigenous knowledge. But claiming monopoly rights over such
knowledge by some western countries without acknowledging the holders of traditional
knowledge is a cause for concern.2 Protection of TK of the Local Indigenous Communities
seems to be one of the most controversial and complex issues. The incorporation of
Intellectual Property Rights in Traditional Knowledge offers the most rational route
to ensuring safety and fair access to TK held by Local Indigenous.3 Further, traditional
ecological knowledge is also an invaluable way of knowing that it can become
instrumental in climate change assessment and adaptation efforts4.

2. DEFINITION OF TRADITIONAL KNOWLEDGE

Traditional knowledge (TK) can be defined as a cumulative body of knowledge, know-
how, practices, and representations5. Traditional Knowledge refers to the knowledge,

* Principal, Chairman and Dean, Faculty of Law, University Law College and Department of
Studies in Law, Bangalore University, Bangalore, E-mail: svnadagoudar@rediffmail.com,
Mobile: 9448267338

1 Veena, Traditional and Indigenous Knowledge: IP perspective, Amicus books the ICFAI University
press, Hyderabad, 2007, p. 10.

2 Savitha. S., Protection of Traditional Knowledge-A Cause for Concern, 2006, Serial Publications,
New Delhi., Pg-211.

3 Anubhav Pandey,Protection of Traditional Knowledge and IPR. Does India need a ‘Sui Generis’
legislation, available at https://blog.ipleaders.in (last visited on December 10,2020)

4 Kirsten Vinyeta and Kathy Lynn, Exploring the Role of Traditional Ecological Knowledge in
Climate Change Initiatives, Available at https://www.researchgate.net/publication/306219152_
Exploring_the_role_of_traditional_ecological_knowledge_in_climate_change_ initiatives(last
visited on October 10, 2020)

5 Local and Indigenous Knoweledge, available at www.unesco.org, (last visited on December 02,2020)
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innovations, and customs of indigenous and local communities embodying traditional
lifestyles as well as indigenous and local technologies, according to the UN Convention
on Biological Diversity (CBD)6.

3. SIGNIFICANCE OF TRADITIONAL KNOWLEDGE

Traditional Knowledge encompasses very different categories of Knowledge.Traditional
Knowledge is outlined necessary implications for the type and scope of an attainable
protection regime. TK includes, as an example, info on the employment of biological
and alternative materials for medical treatment and agriculture, production processes,
designs, literature, rituals, and alternative techniques, and humanities. TK includes
data that has been developed within the past; however, that continues to be developed.
Most TK is, in effect, of a non-contemporary nature; it’s been used for generations
and, in several cases, collected7.

4. TRADITIONAL KNOWLEDGE IN THE GLOBAL ECONOMY

Traditional peoples and communities are responsible for discovering, developing, and
preserving a tremendous range of medicinal plants, health-giving herbal formulations,
and agricultural and forest products that are traded internationally and create
considerable economic value. Traditional Knowledge is also used as an input into
modem industries such as pharmaceuticals, botanical medicines, cosmetics and toiletries,
agriculture, and biological pesticides. In most cases, corporations that can harness
advanced scientific, technological, and marketing capabilities capture virtually all of
the value-added. Many of the pharmaceutical companies are likely to have utilized
TK leads in their product expansion, as demonstrated by biochemist Norman
Farnsworth’s estimate that of the 119 plant-based compounds used in medicine worldwide,
74 percent had the same or related uses as the medicinal plants from which they
were derived.8

Further, the World Health Organisation estimated that 80% of the population of advanced
countries relies on traditional medicines, plant drugs for their primary health care
needs. Demand for medicinal plants is highly increasing in both developing and developed
countries due to the growing recognition of natural products, being non-narcotic, and
having no side-effects, which are easily available at affordable prices and sometimes
are the only source of health care which are available to the poor. The medicinal
plant sector has traditionally been occupied an important position in the spiritual,
socio-cultural, and medicinal arena of rural and tribal lives of India9. In any case, a

6 Flavier etal.1995:479, available at www.worldbank.org/afr/ik/basic.html, (last visited on
December 15,2020)

7 Traditional Knowledge and Intellectual Property ,available at http://www.tansey.org.uk/docs/
tk-colourfinal.pdf (last visited on October 31, 2021)

8 Norman R. Farnsworth, Screening Plants for New Medicines, in Biodiversity PP. 83, 83, 91 (E.
0. Wilson ed., 1988).

9 Danish Hasnan, Protection of Traditional Medicinal Knowledge, available at http : //www.
legalservicesindia .com(last visited on December 12, 2021)
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great deal of TK is likely to have a cultural or spiritual value that cannot be quantified
in any monetary sense.10

While enhanced abilities to screen vast quantities of natural products, analyse, and
manipulate their DNA structures might suggest that bioprospecting will become more
popular, it seems more likely that advances in biotechnology and new drug discovery
approaches based, for example, on combination of chemistry, human genomics, and
“proteomics.” Vandana Shiva describes biodiversity is not simply the bounty “of nature,
guided by nothing but Providence.” Far from it, “commons are resources shaped,
managed and utilized through community control11. When law defines the contributions
of the poor as nature rather than culture, the “creativity of both nature and other
cultures is negated.”12

5. CHALLENGES OF TRADITIONAL KNOWLEDGE PROTECTION

Developing an international IP regime to protect TK is challenging. In many instances,
traditional Knowledge covers sacred and secret knowledge, does not fit neatly into
the established IP system. National and regional laws that safeguard traditional
knowledge will not have much impact. One way to extend the adequate protection
they confer is by establishing bilateral or plurilateral agreements between countries
that share a mutual interest in protecting traditional knowledge and have similar
national laws. But some countries actually have these laws in place. That is why it is
more important to have an international regime that establishes minimum standards
of protection13.
Further, issues relating to recognizing, rewarding, and protecting TK, which is associated
with biological resources, are very complicated. The mode for protecting TK is still
emerging and evolving. The nature of entitlements and sharing benefits is also a very
grey area. As regards the protection of Knowledge, practices, and innovations associated
with biological resources, these do not rather seem to fall in the conventional legal
systems of Intellectual Property Rights protection (e.g., Copyrights, patents, trademark,

10 See Darrell A. Posey, Preface to Cultural And Spiritual Values Of Biodiversity, at xvii, xvii
(Darrell A. Posey ed., 1999).

11 Vandana Shiva, Protect or Plunder? Understanding Intellectual Property Rights (2001). A quarter-
century ago, William Cronon helped give birth to the environmental movement with a
similar observation of the active role played by Native Americans in cultivating the New
England environment, which colonists had deemed “natural.” “One must not exaggerate
the differences between English and Indian agricultures,” Cronon wrote. William Cronon,
Changes IN the Land: Indians, Colonists, and the Ecology of New England 127 (1983). As
Cronon explained, By making the arrival of the Europeans the center of our analysis, we
run the risk of attributing all change to their agency, and none to the Indians. The implication
is not only that the earlier world of “Indian” New England was somehow static but also
that the Indians themselves were as passive and “natural” as the landscape. Id. at 164.

12 Ibid. at 50.
13 Marisella Ouma, Traditional knowledge: the challenges facing international lawmakers, available

at https://www.wipo.int(last visited on December 03, 2021)
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etc.). These conventional forms of IPRs are not adequate to safeguard the interest of
indigenous Knowledge as they are based on the protection of individual property
rights, whereas TK is said to be, to a larger extent, collective14. However, biological
resources themselves are not intellectual property; therefore, directly cannot be protected
as intellectual property. However, inventions based on or have been developed using
genetic resources may be patentable or protected by plant breeders’ rights15.

6. INTERNATIONAL INITIATIVES TO PROTECT TRADITIONAL KNOWLEDGE

The global world push for the privatization of biodiversity constantly to encourage
ownership over these biological resources. Many countries and businesses that largely
support, rapidly want to control these resources and the Knowledge associated with
them for commercial purposes. Even at the international level, clarity has till now not
emerged, and countries are struggling to understand the issue. Following are the
important initiatives to protect traditional knowledge, which are as follows:

6.1. Convention on the Biological Diversity (CBD)

Convention on the Biological Diversity (CBD) is the most vital international agreement
which explicitly acknowledges the role of TK, practices of indigenous, innovations,
and local communities’ tangible and visible traditional lifestyles in sustainable
development and biodiversity conservation. CBD came into force in 1993 at the Earth
Summit in Rio de Janeiro Earth. According to the Convention, each contracting party
subject to its domestic law is obligatory to preserve, maintain knowledge and respect16,
innovations, and practices of indigenous and local communities tangible or visible
lifestyles relevant for conservation, sustainable use of biological resources and promote
for the wider application of such knowledge, innovations, and practices with the approval
and involvement of their holders and also encourage equitable sharing of the benefits
which would arise from the utilization of such knowledge, innovations, and practices.17

6.2. World Trade Organisation

Under the WTO’s TRIPs Agreement, countries are mandatory to ensure IPR protection
for plant varieties at the national level either through patents or an effective sui
generis system or both. India, on behalf of Asian countries in its major submissions
to the TRIP’s Council, has asked for TRIPs review and to make harmony with the
CBD18.

14 Protection of Biodiversity and Traditional Knowledge–The Indian Experience, available at https:/
/ commerce .gov.in(last visited on October 10, 2021)

15 Traditional Knowledge and Intellectual Property – Background Brief, available at https://
www.wipo.int.(last visited on October 10, 2021

16 Article 8(j) of CBD
17 Prof S. Kannaiyan, Biological Diversity and Traditional Knowledge, available at http.nbaindia.org

(last visited on October 11, 2021)
18 Harsh Vardhan Jajodia, Biodiversity and Traditional Knowledge, available at legalserviceindia.com

(last visited on Decemeber 02, 2021)
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6.3. WIPO

Traditional Knowledge and IPRs are being brought together at the WIPO under the
Intergovernmental Committee on the Genetic Resources, Traditional Knowledge, and
Folklore. Another WIPO-sponsored activity is the task force’s creation, basically, under
Committee of Experts of the IPC, The Union to study the relation and possible integration
into the IPC of the Traditional Knowledge Resource Classification.

6.4. Food and Agriculture Organisation

Under the FAO’s auspices, the International Treaty on Plant Genetic Resources ensures
space for national recognition of farmers’ rights. Several Asian country negotiators,
including India, fought with great effort at the board for the inclusion of farmers’
rights in the text. Moreover, the Treaty fails to make international provisions for
farmers’ rights, putting the burden instead on national governments to do so19.

7. CONFLICTS BETWEEN TRIPS AND CBD

While TRIPs sought to initiate a global policy dialogue on IP rights leading to uniform
minimum protection of IP rights, the CBD attempted to establish a consensus on
traditional knowledge so as to protect the intellectual heritage of local communities
by initiating legislations at national level. Thus, although both TRIPs and CBD are
products of a multilateral system and have been in force in parallel with one another,
given their divergent and the mutually exclusive objectives the two are likely to conflict,
particularly since TRIPs give more importance to IP rights over public issues such as
sustainable development.
The World Trade Organization first considered compatibility of TRIPs and CBD in
1996, when the Committee of Trade and Environment discussed the relationship between
the two agreements based on a proposal presented by India. Further debate occurred
in 1999 when the council for TRIPs initiated a review of Article 27.3(b).20 This laid
down rules governing plants, animals, and biological processes, allowing members to
exclude from the ambit of patentability plants, animals other than micro-organisms,
and the biological process for producing plants and animals. Nonetheless, the Article
requires member states to protect plant varieties either through the means of sui
generis system, patents or a combination of both.
Article 27.3(b) allows WTO members wide flexibility of interpretation. Concept of
‘effective sui generis’ is much debatable one since it is only clear that Article 27.3(b)
contemplates some sort of protection that recognizes the ownership by an individual
or an entity over a plant variety and grants exclusive, legally enforceable rights of a
certain kind to the developer of the plant variety to commercially exploit the plant

19 Biodiversity and Traditional Knowledge, available at http://www.legalserviceindia.com(last
visited on December 16, 2020)

20 Art 27.3(b) provides for a review 4 years after the date of entry into force of the WTO
agreement; http://www.wto.org/English/tratop_e/trips_e/ art27_3b_background_e.htm (last
visited on December 18, 2020).
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variety. Thus, member states might either evolve a policy most suited to achieve the
objectives of food security by providing for seed exchanges and savings, or they
could align their laws with international agreements such as the International Convention
for Protection of New Plant Varieties (‘UPOV’)21 and also Plant Genetic Resources for
Food and Agriculture (‘ITPGR’).22

8. NATIONAL INITIATIVES TO PROTECT TRADITIONAL KNOWLEDGE:

Following are the important national-level initiatives to protect traditional knowledge,
which are as follows
8.1.The Biodiversity Act 2002 : The Indian legislature is keeping in mind the benefit
that is due to the local community enacted the Biodiversity Act in the year 2002. An
enabling provision was included in the act for protecting Traditional Knowledge. The
Act provides for the protection of knowledge of the local people relating to the
biodiversity through measures such as the registration of such knowledge and the
development of a generic sue system23.
Further, the Act provides that any person seeking any kind of intellectual property
rights on research-based upon biological resources on knowledge obtained from India
need; need to obtain prior approval of the National Biodiversity Authority24 . Section
19 and 21 stipulate prior approval of the NBA before their access. This provision was
inserted to ensure even-handed sharing of benefits arising from the use of biological
resources and associated knowledge. While granting approval, the NBA imposes certain
terms and conditions, ensure equitable sharing of benefits. The Act further stipulates
that one of the important functions of NBA is to take steps to oppose the grant of
the intellectual property rights in any country outside India on any biological resources
obtained from India or knowledge associated with such biological resources.25 The
Act also provides for the Biodiversity Management Committee to undertake the chronicle
of knowledge relating to biological diversity26.

21 The UPOV was set to give plant breeding exclusive rights over the varieties of the plants
they developed. In order to acquire the protection under the convention, the plant breeders
had to comply with DUS criterion, ie the plant variety should be distinct, secondly it
should be uniform or all the seeds should produce similar plants, and lastly the variety
should be stable and breed true in the subsequent generations. The convention originated
in 1961, revised in 1972, 1978, and again in 1991. UPOV 91 marks several changes over
UPOV 78; it enables dual protection of plant varieties through patents and plant breeder’s
rights. Additionally, seed saving is now an option, and member states may or may not
include the same.

22 The Treaty developed from the FAO International Undertaking on Plant Genetic Resources
for Food and Agriculture entered into force in 2004 with the objective of sustainable use of
plant genetic resources for food and agriculture and fair and equitable sharing of benefits
derived from their use in harmony with CBD.

23 Section 36(5) The Biological Diversity Act, 2002.
24 Section 6 The Biological Diversity Act,2002.
25 Section 18 (4) The Biological Diversity Act,2002.
26 Section 41,The Biological Diversity Act,2002.
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8.2. The Patents (Amendment) Act 2002 of India : The Patents Amendment Act 2002
contains provisions for mandatory disclosure of source in geographical origin of the
biological material used in the intervention of the products while applying for patients
in India. If there is no disclosure or wrong disclosure of such sources, the patent
application will be rejected, and if the patent has already been granted, the same will
be revoked27.
8.3. Documentation of the TK in India: The Community Biodiversity Registers: Section
41, read along with Rule 22 of the Biological Diversity Rules, 2004, gives a clear
picture of documentation of TK related to biological materials.
8.4. HoneyBee Database: Honeybee database, which was established in India for more
than ten years, has been a facility for the registration of innovations by the innovators.
The databases can be accessed for adding value to these innovations and sharing
benefits with the knowledge providers and innovators.28

8.5. Traditional Knowledge Digital Library (TKDL): Traditional Knowledge Digital
Library (TKDL) is a collaborative project between the Council of Scientific, National
Institute of Science Communication and Information Resources and Industrial Research,
Department of AYUSH, and Ministry of Science & Technology, which is being
implemented at NISCAIR. The team of Traditional Medicine (Ayurveda, Unani, Siddha,
Yoga) experts, IT experts, patent examiners, technical officers, and scientists are involved
in the creation of TKDL for Indian Systems of Medicine.29 Traditional Knowledge
Digital Library has become important milestone to prevent biopiracy.
8.6 National Mission For Sustaining Himalayan Ecosystem (NMSHE) : The National
Mission to Sustain the Himalayan Ecosystem (NMSHE) seems to be the only location-
specific mission amongst the eight tasks under the National Action Plan on Climate
Change (NAPCC) headed by the Department of Science and Technology (DST), the
Government of India. To develop a coherent database on the Traditional Knowledge
systems (TKS) inclusive of farming and traditional health-care systems of the Himalayan
region and linking it with the formal knowledge system (FKS) for community participation
in Climate Change adaptation and mitigation is one of the key objectives of the NMSHE30.
The National Action Plan on Climate Change (NAPCC) has enunciated the launch of
a National Mission for Sustaining the Himalayan Ecosystem. The Mission requires to
provide a clearer knowledge of the interaction between the Himalayan ecosystem
and climate variables and provide tools for Himalayan Sustainable Development while

27 Supra No.1
28 Mohd. Shoaib Ansar,Role of Traditional Knowledge Digital Library (TKDL) in Preservation and

Protection of Indigenous Medicinal Knowledge of India, available at https://link.springer.com(last
visited on on December 19, 2020)

29 Prof S. Kannaiyan,  Biological Diversity and Traditional Knowledge,  available at
http.nbaindia.org.pdf

30 S. C. Garkoti and Rajeev Semwal, Network programme on convergence of traditional knowledge
systems, Available at http://dst.gov.in/sites/default/files/NMSHE_Mission_ document.pdf
(last visited on 6-07-2022)
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also supporting the security of a vulnerable ecosystem. NMSHE will endeavour to
incorporate Traditional Ecological Knowledge (TEK) with contemporary knowledge
to develop hybrid techniques‘ for greater preservation and sustainability of ecology,
economy and efficient natural resource management. The mission‘s primary objective
calls for a sequence of secondary goals that include networking of information
organization involved in Himalayan ecosystem studies and the development of a consistent
repository of geological, hydro logical, biological and sociocultural aspects, including
Traditional Knowledge systems for the preservation and conservation of the ecosystem.
Another goal is to explore Traditional Knowledge systems for group involvement in
adjustment, mitigation and prevention processes including farming and traditional health
care systems.
8.7 Workshop on mainstreaming Traditional Knowledge to Support Climate Change
Adaptation Policies : UNESCO office on 24.10.2016 in New Delhi organized a workshop
on Mainstreaming Traditional Knowledge to support Climate Change Adaptation Policies.
It fully recognised the importance of Traditional Knowledge or Indigenous Knowledge
(IK), now commonly referred as Traditional Ecological Knowledge and its invaluable
role in adaptation to Climate Change (CC) variations, the workshop brought together
around 25 experts from Government/research institutions and NGOs.
The objective of the workshop was to present and receive inputs to strengthen the
role of Traditional Knowledge in Climate Change adaptation by integrating Traditional
knowledge in climate research and resource planning and to explore strategies to
incorporate Traditional Knowledge into Climate Change assessments, policy and
adaptation efforts at local level including gender concerns. Dr Uma Ramachandran,
Senior Research Manager, Institute for Financial Management and Research LEAD,
non-profit organisation, outlined the linkages between Traditional Knowledge and
Climate Change, knowledge gaps in addressing Traditional Knowledge and Climate
Change adaptation, to set the pointers for discussion. The deliberations focused on
arriving at a broad understanding of a framework/ methodology of a joint Programme
to be undertaken in the climatically vulnerable grids of Western Ghats, especially in
the State of Tamil Nadu. The project focus and study site should be in line with The
United Nations Educational, Scientific and Cultural Organization’s mandate and the
United Nations Educational, Scientific and Cultural Organization Sites including the
United Nations Educational, Scientific and Cultural Organization hotspots. It was decided
to select Thambarabarani river basin which combines most of elements of Traditional
Knowledge and biodiversity and also have vulnerable communities. Documentation
and guidance projects have been launched in Andhra Pradesh to increase knowledge
of old Ayurvedic, medicinal and indigenous medications. For example, Laya, an NGO
operating for tribal growth in Visakhapatnam and East Godavari counties, has created
a deliberate attempt to record tribal knowledge and encourage their medicine scheme.
It put up Vanantram,’ an Adivasi MoolikaVaidyasala and Training Centre, at Addateegala
in East Godavari district to train interested indigenous teenagers in science techniques
of preparing indigenous medications, distribution and paperwork.
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Further, Kerala Intellectual Property Rights Policy suggests recognizing the considered
protection of Traditional Knowledge owners and making them conscious of their
freedoms. While the strategy proposes presumed privileges Traditional Knowledge,
all correct owners shall be considered to hold their privileges under a Commons
License whereby the correct owners should allow others to use the information in
their ownership for noncommercial reasons.31 Protection of Traditional Knowledge
should include continuous preservation’ in place’ and its viable growth. Since Traditional
Knowledge is not definite in aspects of its geographical background, completeness
and custodians, possession should only be ascribed to the State, since Traditional
Knowledge is an acquired traditional property and its practitioner’s long-standing
preservation.32

8.8 Shimla Declaration on Sustainable Himalayan Development During Himalayan
Chief Ministers Conclave (Shimla, October 30, 2009), wherein the Conclave expressed
fear about the potential effects of Climate Change on state agriculture and horticulture,
which is critical to people’s livelihoods and economic security. They decided to conduct
studies in these fields and develop best practices to adjust to these coming modifications.
They decided that Traditional Knowledge, constructed on local people‘s variety and
creativity, requires to be promoted to create resilience and communication policies. It
acknowledged in the assignment document that unique efforts will be created to build
a network of community-based institutes and nongovernmental organizations to solve
problems related to Traditional Knowledge systems.
8.9 InternationalWorkshop cum Training: ISEC, Bengaluru and NIDM, New Delhi
conducted Three-Day International Workshop cum Training on ‘Green Growth Strategies
for Climate Resilience and DRR: Policies, Pathways and Tools’ on 26-28 Nov 2020
which was inaugrated by Prof. Sukhadeo Thorat (Chairperson, BoG, ISEC, Former
Chairman, UGC and ICSSR, Govt. of India). Prof. M.V. Nadkarni, First Head of CEENR,
Former Vice Chancellor of Gulbarga University, ISEC rightly pointed on exploring
the use of Traditional Ecological Knowledge as an adaptation strategy. The main
objective of the the workshop was to understand the hazards of climate change on
agriculture and biodiversity from case studies and community-experiences and to
exchange knowledge and to document the pathways for climate change adaptation
strategies, barriers and possible solutions to adopt different adaptation options. The
huge deliberation suggested firstly on economic and political carelessness should be
overcome for resilient agriculture from thenutritional security and innovations perspective.
Secondly, lessons from history must be covered in policy making. Thirdly,Capacity
building and Research awareness should be undertaken to get circular economy. Fourthly,
Conservation of ecosystem service-based and nature-based livelihoods should be
prioritized for resilient livelihoods. Fifthly, Traditional ecological knowledge should
be regarded in decision making process while formulating climate change or disaster
management policies. Sixthly, A robust scientific model for validating and applying

31 Traditional Knowledge: Beware of Patent Protection,available at http://ipkitten.blogspot.com/
2017/03/traditional-knowledge-beware-ofpatent.html (last visited on 6-7-2022)

32 Ibid
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traditional ecological knowledge should be developed. Seventhly,Government policies
should be strengthened to fruitfully implement climate smart agriculture. Finally, Low
carbon and climate resilient water solutions should be adopted for sustainable
development.33

9. NEED FOR SUI GENERIS SYSTEM IN INDIA

Traditional Knowledge is the essence of indigenous heritage, identity, languages, culture,
and livelihoods, and its transmission from one generation to another generation must
be protected, preserved, and encouraged34. A sui generis system is based on IP principles
as adapted, which would make it possible to accommodate the peculiarities of traditional
knowledge systems. Further, a sui generis system would also provide for positive
protection of traditional knowledge, empowering communities to promote their
knowledge, control its use, and benefit from any commercial exploitation35.
9.1 Misappropriation of Traditional knowledge-Biopiracy Cases: The issuance of patents
on non-patentable knowledge which is either based on a minor variation or on existing
traditional knowledg thereof, has been causing a great attention to the developing
world. Among many of biopiracy cases the country had to fight for revocation of the
granted patents.Biopiracy of TK is not limited to one nation alone.The issuance of
patents on non-patentable knowledge, which is either based on a minor variation or
on existing traditional knowledge thereof, has been causing great attention to the
developing world. Among many biopiracy cases, the country had to fight for revocation
of the granted patents. The biopiracy of TK is not limited to one nation alone.
9.2.Turmeric Patent: The Turmeric has been a tropical herb which is grown in the
eastern part India. Turmeric powder is widely used in India as a medicine, a food
ingredient and a dye to name a few of its uses, The Indian Council for the Scientific
and the Industrial Research (ICSIR) had majorly objected to the patent granted and
provided documented evidences relating to prior art to USPTO. Due to extensive
researches, 32 references were in different languages namely Sanskrit, Urdu and Hindi,
in this way, the USPTO revoked the patent, expressing that the cases made in the
patent were clear and foreseen, and concurring that the utilization of turmeric was
an traditional methods of healing wounds. In this manner, the TK that had a place
with India was defended in the Turmeric case.
9.3. Neem Patent: The patent for the Neem was first filed by WJ Grace and Dept. of
Agriculture, USA in European Patent Office. The said patent is a strategy for controlling

33 Summary Report on 3 - Day International Workshop cum Training on “Green Growth
Strategies for Climate Resilience and DRR: Policies, Pathways and Tools” available at https:/
/nidm.gov.in/pdf/trgReports/2020/November/Report_26-28November2020akg.pdf(last
accessed on 24-06-2022)

34 Indigenous People’s Traditional Knowledge Must Be Preserved, Valued Globally, Speakers Stress
as Permanent Forum Opens Annual Session, available at https://www.un.org http://
www.legalservicesindia.com/ (last visited on on December 21, 2021)

35 Supra No.3
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organisms on plants including reaching the fungi with a Neem oil formulation, India
had produced evidence of old Indian Ayurvedic information against grant of patent
which have depicted the hydrophobic concentrates of neem seeds were known and
utilized for a considerable length of time in India, both in restoring dermatological
infections in people and in securing horticultural plants structure fungal diseases.36

10. CONCLUSION

There is a great need to raise public awareness at the local, regional, national, and
international levels concerning the existing indigenous knowledge systems with respect
to the conservation and sustainable uses of natural resources. Effective systems of
rights and benefit-sharing mechanisms are needed at local, national, and international
levels, which may provide incentives for tribals, ethnic communities, and rural folks,
especially womenfolk, for continuing exploration, discovery, taking stock of, conservation,
and using biological resources in a sustainable manner. There is need to focus on
women conservers who are practically the real custodians of indigenous knowledge
systems on natural resources.
In the light of above discussion, it is suggested that, i. Documentation of traditional
knowledge is a very important concern towards checking biopiracy, ii. Enacting effective
sue genres system, iii. Documented traditional knowledge can be made available to
the patent examiners so that prior art in the case of inventions based on such materials/
knowledge are/is readily available to them.

36 Saipriya Balasubramanian, “India: Traditional Knowledge And Patent Issues: An Overview of
Turmeric, Basmati, Neem Cases”, available tohttps://www.mondaq.com/india/patent/586384/
traditional-knowledge-and-patent-issues-an-overview-of-turmeric-basmati-neem-cases(visitedon
December 18, 2020).
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1. INTRODUCTION

Ever since DNA evidence helped solve a double murder in England in the mid-1980s,
forensic DNA databases have grown ubiquitous1. Forensic DNA databases are distinct
from medical databases or biobanks and are utilized in criminal investigations and
judicial processes. A forensic DNA database is considered “universal” when it contains
information on the entire population of a specific country. This database canalso be
referred to as a ‘population-wide’ database, a “comprehensive” database, or a
“compulsory” database2.
Law enforcement agencies use DNA databases to identify victims, missing persons,
and criminals. The development of DNA databases have been fraught with controversy
and continues to be so. DNA databases’ proponents claim that modest amounts of
genetic data can be used to obtain DNA profiles, that the database supports a discipline
that does not rely on subjective judgments and interpretations, and that increasing
the database will assist solve more crimes, exonerate innocent individuals who have
been wrongfully convicted, and lessen the need to remedy prior injustices3. In their
arguments, opponents of DNA databases assert that DNA analysis is not infallible,
that the provision of personal information should be managed by individual agreement
rather than being mandated, and that there is a risk that DNA will be exploited to
the exclusion of evidence that might show the suspect’s innocence. There are concerns
about the privacy implications of universal forensic DNA databases, given that they
incorporate DNA profile data from the whole population4.
The enactment of statues to regulate DNA databases have sparked a public debate
regarding the related policy problems, such as the categories of individuals whose
profiles should be included, the extent of information that can be collected, the allowed
limit of utilisation for investigation purposes, and the duration of profiles’ preservation
in databases5. This whole set of problems stems from a single ethical concern: protecting
people’s personal information. A person’s DNA can be used to identify not just him
or her, but also thousands of hereditary disorders and predispositions to disease.
While DNA profiles that compose a DNA database may just contain numbers that are
insignificant for other reasons, the fact that DNA samples can be retained permanently

1 Claude Roux et al., Dna profiling and criminal justice: A contribution to a changing debate, 36
AUSTRALIAN JOURNAL OF FORENSIC SCIENCES 34–43 (2004)

2 H. M. Wallace et al., Forensic DNA databases-Ethical and legal standards: A global review, 4
EGYPTIAN JOURNAL OF FORENSIC SCIENCES 57–63 (2014)

3 Jungnyum Lee, The presence and future of the use of DNA-Information and the protection of
genetic informational privacy: A comparative perspective, 44 INTERNATIONAL JOURNAL OF LAW, CRIME

AND JUSTICE 212–229 (2016)
4 Simon J. Walsh et al., Comparing the growth and effectiveness of forensic DNA databases, 1

FORENSIC SCIENCE INTERNATIONAL: GENETICS SUPPLEMENT SERIES 667–668 (2008)
5 Nina F de Groot et al., Commercial DNA tests and police investigations: a broad bioethical

perspective., 47 JOURNAL OF MEDICAL ETHICS 788–795 (2021), http://www.ncbi.nlm.nih.gov/
pubmed/34509983 (last visited April 30, 2022)
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raises worries about the temptation to utilise those samples for new and unidentified
uses if the samples are not destroyed. This danger is far too severe to disregard.
The authors of this paper argue that Universal DNA Databases will actually improve
investigative and deterrent capacity, minimise racial/ethnic polarisation, and provide
better privacy protection than the current DNA collection and retention regimes.

2. EVOLUTION OF DNA DATABASES

Since its inception, DNA profiling has comprisedof many laboratory approaches that
have gradually converged into viable and validated methodologies. DNA technologies
have been metaphorically defined as the “gold standard,” the “signature of god,” or
the “truth machine” in forensic contexts as a result of their cultural perception as the
“ultimate” identification proof6. DNA profiling’s history, on the other hand, has been
rife with controversy and ambiguity. As a matter of fact, the lack of rules and guidelines
for the creation and interpretation of early profiling techniques in the 1980s resulted
in a judicial dispute over their admissibility in the so-called “DNA wars”. These included,
for example, legal challenges to DNA evidence by disputing the methodology and
protocols for the generation of DNA profiles. There have been also questions raised
about the computations used by laboratories to certify matches between samples from
suspects and crime scenes, particularly the possibility that the sample may randomly
match someone else7. Forensic DNA laboratories around the world have been motivated
to produce procedural guidelines and materials as a result of the validity and reliability
difficulties connected with early judicial uses of DNA technologies, particularly in the
United States of America (USA) which published the Recommendations for DNA typing
procedures in 19928. National and international groups have been formed to discuss
and develop forensic science as well as DNA technologies. It has been possible to
build forensic databases based on the development of DNA profiling procedures and
computer technology since the 1990s, enabling the systematic comparison of reference
profiles from well-known individuals to those from crime scene samples. While keeping
tabs on the latest DNA-related advancements, there have been slew of guidelines
issuedfor prosecutors for appreciating the evidentiary value of DNA Technology and
there have been conditions imposed necessitating thelaboratories and institutes performing
DNA analysis to be accredited, as well as norms of compliance with Data protection
conventions and technological standards.9

6 Ronaldo Carneiro da Silva Junior et al., Development of DNA databases in Latin America, 316
FORENSIC SCIENCE INTERNATIONAL (2020)

7 Andromachi Tseloni & Ken Pease, Dna retention after arrest: Balancing privacy interests and
public protection, 8 EUROPEAN JOURNAL OF CRIMINOLOGY 32–47 (2011)

8 Aaron Opoku Amankwaa, Trends in forensic DNA database: transnational exchange of DNA
data, 5 FORENSIC SCIENCES RESEARCH 8 (2020), /pmc/articles/PMC7241528/ (last visited April
30, 2022)

9 Michael Briody & Tim Prenzler, D.N.A. databases and property crime: A false promise?, 37
AUSTRALIAN JOURNAL OF FORENSIC SCIENCES 73–86 (2005)
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DNA databases as used in Criminal Investigations are vastly different in terms of
size, structure, and governance and may be used for criminal identification, civil
identification, and scientific research objectives, according to Legislation. It is possible
to determine who has access to the information in the Database and how broad that
access is. Furthermore it is possible to analyse, if only information concerning matches
between genetic profiles is permitted to be disclosed, or whether additional information
is permitted to be communicated (e.g., personal data relating to the person identified
by means of the genetic profile)10. The rules for insertion and removal of Genetic
profiles and Biological samples are also frequently set by Legislation of the concerned
Nation.The type of Crime committed, the degree of Punishment, the individual’s traits,
and the possibility of recurrence are all factors that influence the scope and degree of
access to the DNA database in different jurisdictions. Individuals and conditions under
which DNA profiles may be entered into the database are expected to be addressed
by Laws. Further the question as to what happens to suspects’ or prisoners’ biological
samples and are there any restrictions on retention of DNA profiles after they are
generated, will have to also be regulated by a Law11. The criteria for adding and
removing profiles and samples will have the greatest impact on the growth of such
Databases.
It is possible that a country will be labelled as having an Expansionist tendency in
relation to the creation of DNA databases if a specific law (for example, the inclusion
of the DNA profile of any individual suspected of any penal offence) places few
restrictions on the insertion of profiles into DNA Databases for forensic purposes,
whether a suspect or a convicted person. Countries with a restrictive inclination, on
the other hand, are those whose Legislations now have a variety of restrictions and
limitations on the use of DNA Databases, such as the imposition of limits on the
sorts of punishments or crimes that are suitable for the insertion of profiles12. It should
be highlighted that the apparent split between Expansionist and Restricting inclinations
refers to the potential specific implications of Legislative provisions and among other
things, these effects can be seen in the percentage of the National population in each
country’s Database13.

3. CONSTRUCTION OFUNIVERSAL DNA DATABASES AND ITS RELEVANCY

Identifying prospective suspects based on an individual’s DNA matching crime scene
evidence, exonerating persons who have been wrongfully convicted of a crime, identifying

10 Carole I. McCartney et al., Transnational exchange of forensic DNA: viability, legitimacy, and
acceptability, 17 EUROPEAN JOURNAL OF CRIMINAL JUSTICE RESEARCH AND POLICY 305–322 (2011)

11 Anna A. Mapes et al., DNA in the Criminal Justice System: The DNA Success Story in Perspective,
60 JOURNAL OF FORENSIC SCIENCES 851–856 (2015)

12 Peter A. Chow-White & Troy Duster, Do health and forensic DNA databases increase racial
disparities?, 8 PLOS MEDICINE (2011)

13 Filipe Santos et al., Forensic DNA databases in European countries: is size linked to performance?,
9 LIFE SCIENCES, SOCIETY AND POLICY (2013)
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crime and catastrophe victims, and confirming paternity and other familial links are
all forensic applications of DNA technology14.
Investigators at a crime scene can collect blood, sperm, urine, hair, and saliva, together
referred to as an evidence sample, which can provide a DNA profile. It is then necessary
to get a reference sample such as blood from a suspect in order to establish another
DNA profile, which is finally compared to evidence DNA profiles obtained from crime
scenes in order to ascertain whether or not there is a genetic match15. Similarities in
the DNA of two samples may lead a judge or jury to believe that they came from the
same source.
While DNA is more objective and accurate than other forensic sciences that rely primarily
on subjective judgements and interpretations, it is not perfect and can be tampered
with by environmental conditions (e.g., heat, sunshine, germs) as well as human mistake
or fraud when comparing samples collected from suspects with those acquired from a
crime scene16. There are many who argue that while a DNA database may help
investigators find criminals faster, it is not meant as an alternative to traditional
methods. However, there is a considerable risk that DNA evidence will obscure evidence
supporting a suspect’s innocence. Although forensic DNA has helped exonerate wrongfully
condemned individuals, it would be ironic if the same evidence was used to perpetrate
new injustices. It can be observed that the proponents of DNA databases argue that,
taking a DNA sample for a government database does not create privacy concerns
because the technique for getting a DNA sample is less invasive than the procedure
for taking a blood sample is. There is also another supporting argument that if the
private sector can be trusted, then the public should also be able to put their trust in
the government when it comes to privacy17. However the fact that DNA samples are
preserved even after them being used as reference samples increases the invasiveness
of the database and the likelihood of privacy violations. In most cases, people who
give up their personal information to the business sector do so willingly and in exchange
for a service (e.g., insurance brokers require an extensive medical history of their
clients before approving insurance coverage, mortgage lenders demand a full credit
record of each applicant before approving loans)18. Whereas in case of Statutes governing
DNA databases compel people to provide a sample of their DNA without offering
anything in return. However the border between acceptable and unacceptable information

14 Justice James Wood, Forensic sciences from the judicial perspective, 35 AUSTRALIAN JOURNAL OF

FORENSIC SCIENCES 115–132 (2003)
15 Claude Roux, supra note 2, at 2
16 Dan L. Burk, DNA Fingerprinting: Possibilities and Pitfalls of a New Technique, 28 FORENSIC

SCIENCE INTERNATIONAL 123–135 (1987)
17 D. J. Balding, Weight-of-evidence for forensic DNA profiles, 21 JOURNAL OF FORENSIC SCIENCES

184–196 (2005)
18 Mike Redmayne et al., Forensic Science Evidence in Question, 5 CRIMINAL LAW REVIEW 25–36

(2011)
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will become increasingly blurred as time passes, asscience progresses, the breadth
and use of DNA databases expands19

4. APPREHENSIONS ATTACHED RELATING TO UNIVERSAL DNA DATABASES

A person’s right to privacy is not threatened by the method of acquiring DNA samples,
but rather by their lack of control over the information contained in their DNA20.
Individuals’ health and genetic make-up are one of the most personal and sensitive
topics, and privacy concerns are likely to arise in this domain. With the increasing
use and access to DNA databases, there is a risk that privacy will be compromised.
Data on a computer disc and DNA samples can be compared because both can be
“read” through the use of technology. It is possible that medical information is closely
associated with specific disorders, yet DNA is essentially tied to one individual (except
in the case of identical twins). An individual’s medical information may change throughout
the course of his or her lifetime (for example, people being diagnosed with diabetes,
asthma, high cholesterol, or heart disease long into adulthood), but DNA, with the
exception of mutations, does not alter over time21. For example, a viral infection can
have consequences for others since the infected person can spread the disease to
them, just as DNA can have consequences for people other than the original source.
However the consequences of medical information are not as grave as those of DNA,
which involve breaching the privacy of a person’s family even when no member of
the family is involved in a criminal offense. Genetic variations andShort tandem
repeats(STR) lengths among close relatives such as parents, siblings, and children account
for around half of the total; more distant relatives such as uncles and aunts, nephews
and nieces, grandparents and grandchildren, and half-siblings account for about twenty-
five percent of the total. It dramatically widens the power and purpose of DNA
databases, accusing persons who may not have been involved in the initial crime22.
It must be noted that a DNA profile and an ordinary fingerprint have significant
distinctions, and referring to them as “genetic fingerprints” diminishes the importance
of DNA, as there are no other uses for fingerprints other than to verify a person’s
identity.Whereas DNA can reveal an individual’s medical features, physical attributes,
family history, and other personal information that might be used to perpetuate
discriminatory policies. A DNA sample gives a lot of information, and the forensic
scientist has great control over the quantity of information retrieved from the sample,
whereas a latent fingerprint delivers a fixed amount of information, all of which is

19 Simon J. Walsh et al., Modeling forensic DNA database performance, 55 JOURNAL OF FORENSIC

SCIENCES 1174–1183 (2010)
20 Bobby Naude, The retention of DNA data and the private-life interests of suspects, 43 THE

COMPARATIVE AND INTERNATIONAL LAW JOURNAL OF SOUTHERN AFRICA 213–238 (2010)
21 Martin Neil et al., DNA Profiling Technologies in Forensic Analysis, 15 CORNELL JOURNAL OF

LAW AND PUBLIC POLICY 257–284 (2000)
22 L. Heffernan, Genetic Policing: The Use of DNA in Criminal Investigations, 48 BRITISH JOURNAL

OF CRIMINOLOGY 699–701 (2008)
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used by the forensic scientist23. Unlike fingerprints, which show that a person was
there but don’t mean that they are guilty, DNA in the form of bodily fluids makes it
more difficult to say that there are innocent reasons for the presence of DNA. In
light of the privacy problems associated with DNA, these distinctions are important
for determining how DNA databases should be utilised and preserved. In addition
to being more valuable, creating a database that includes the entire population can
help eliminate racial bias, which can lead to accusations of discrimination when data
is only taken from subsets of that group. However, this alone does not justify a
whole-population database, and many argue that the retention of all DNA samples
used to construct the genetic profiles is important24. The government’s ability to exploit
DNA samples for purposes that were not originally intended is a cause for alarm.
It can be seen that at a first glance, collecting DNA profiles from a whole population
may look daunting, but analogous nationwide systems, such as required newborn
screening tests and passport and driver’s license applications, where fingerprints and
other personal data are gathered and maintained, are already in place. In comparison
to COVID-19 testing, which necessitates the collection of samples from the nose and
throat, DNA profiling just necessitates a cheek swab. It’s feasible to collect global
database samples using these methods. DNA profiling is less expensive than COVID-
19 testing because only one sample is needed25. The practise of obtaining samples
from across the country for certain tests is not new. The overall cost of mass sample
collecting is predicted to decrease with time due to economies of scale. How the
state is doing financially and whether or not it wants to pay for the cost or charge
its citizens will play a role in how this will work out.26

5. SAFEGUARDS AGAINST PRIVACY CONCERNS AS OFFERED BY UNIVERSAL
DNA DATABASES

The design of a universal DNA database might be quite similar to that of present
DNA databases, and none of these have been judged excessive breaches of privacy.
To develop a universal database, only three modifications are required: (a) including
all individuals, not only those convicted or arrested for qualifying offences; (b) repealing
profile expugement rules; and (c) better integration or combining existing databases.
Existing databases include numerous privacy safeguards. Numerical representations
of “junk DNA,” which can be used to identify an individual, are stored in DNA

23 Robin Williams & Paul Johnson, “Wonderment and dread”: Representations of DNA in ethical
disputes about forensic DNA databases, 23 NEW GENETICS AND SOCIETY 205–223 (2004)

24 Hugh Whittall, The forensic use of DNA: Scientific success story, ethical minefield, 3 BIOTECHNOLOGY

JOURNAL 303–305 (2008)
25 Claude Roux & Céline Weyermann, Can forensic science learn from the COVID-19 crisis?, 316

FORENSIC SCIENCE INTERNATIONAL (2020)
26 Carolyn Hoyle, Forensic Science and Expert Testimony in Wrongful Convictions: A Study of

Decision-Making at the Criminal Cases Review Commission, 59 BRITISH JOURNAL OF CRIMINOLOGY

919–937 (2019)
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profiles27. They cannot tell us anything about the person’s health, appearance, or behavior.
In order to prevent tampering and misuse, the DNA profiles are maintained in physically
secure locations with limited access, and the associated names are stored separately.
Database misuse is discouraged by levying penalties, filing criminal charges, and facing
jail time, among other measures.
It is proposed that these privacy safeguards can and should be maintained by a universal
DNA database. In addition, further safeguards may be put in place. One of the most
significant implications is that DNA samples could be destroyed immediately after a
DNA profile has been established, and the use of the samples for any other reason
could result in criminal prosecution. Future assessment of the samples for private
information such as medical status or behavioural predispositions would be impossible.
This can be avoided by creating “an instrument that would remove an identifying
profile and destroy the sample at the same time28. In order to ensure that no more
than a genetic fingerprint is obtained from someone’s DNA, sample destruction policies
should be created and followed. Sample destruction has been regarded as not only
the greatest strategy to address privacy problems, but potentially even ‘the solution
to the privacy problem’. Anonymity is also possible when creating DNA profiles as
DNA samples could be sent to an agency that generates random sample identification
numbers linked to a person’s name and DNA profile rather than a lab with a related
identity. An outside agency with a “master list” of people listed in a database could
receive a sample and have the lab toconstruct a CODIS profile from it. In the event
of unlawful testing, this technique would assist ensure that the results could not be
traced or unintentionally released to the source of the DNA29. Aside from improving
security and maintenance, this method reduces the number of storage places that
could be compromised by theft, error, or closure by making it more difficult for
thieves to obtain usable information.Names and profiles can even be kept safe from
hacking by storing them on machines that are not connected to the internet.An
administrator of the database would never have access to a person’s genetic information
only by knowing the person’s identify under this two-tier structure. DNA evidence
collected at a crime scene must match an individual’s personal information before any
information about them can be revealed.
It is also proposed that to collect the individual’s name through a court order to
confirm the individual’s identification was obtained for a valid purpose. In the event
that a complete match cannot be established, or if information is sought for humanitarian
reasons, further guidelines could be developed30. In order to keep the universal DNA

27 Rana Muhammad Mateen et al., Familial DNA analysis and criminal investigation: Usage,
downsides and privacy concerns, 318 FORENSIC SCIENCE INTERNATIONAL (2021)

28 P. Gill, DNA evidence and miscarriages of justice, 294 FORENSIC SCIENCE INTERNATIONAL e1–e3
(2019)

29 Peter Donnelly & Richard D. Friedman, DNA database searches and the legal consumption of
scientific evidence, 97 MICHIGAN LAW REVIEW 931–983 (1997)

30 Ragna Aarli, Genetic Justice and Transformations of Criminal Procedure, 13 JOURNAL OF SCANDINAVIAN

STUDIES IN CRIMINOLOGY AND CRIME PREVENTION 3–21 (2012)
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database as private and secure as feasible, training and enforcement procedures can
also be implemented. Law enforcement and others who are involved in collecting
DNA samples or utilising the database can receive training on why it is so important
to keep it private and how to do it most effectively31. It is possible that participating
agencies and laboratories will be required to achieve minimal national privacy and
proficiency criteria, and that an independent review body will be tasked with ensuring
that they comply with those standards. As a final option, an independent accountability
board might further create and execute consequences for unlawful testing of DNA
samples, access to or distributions to DNA profiles, or the list of names. A universal
DNA database is likely to be the subject of a lot of political debate, as the database
might potentially harm anyone, not just criminals, in the event of an abuse32. By requiring
the legislative and executive departments to take the utmost care in designing and
executing the system to preserve privacy, the population-wide data base may give
the highest privacy protection for all of us.
It is believed that with the specified privacy precautions, a universal DNA database
would be adequately protected against misuse, tampering, and pilferage. It is a matter
of record that we have adopted beneficial technologies that pose substantially higher
threats to privacy than a universal DNA database33 thus it is argued that the
apprehensions about the DNA Databases should not thwart its implementation.
It can be observed that there shall be resistance for construction and maintenance of
DNA Databases on the ground of privacy violations, notwithstanding the measures
indicated above. This is most likely due, at least in part, to the fact that DNA has
“been culturally invested with a power and significance well in excess of that of
other types of medical information.”34 Although some of this significance is certainly
misguided, it is hoped that correcting the popular misperception that “we are our
DNA” may alleviate privacy-related issues.
It is pertinent to note that scientists are convinced that the Combined DNA Index
System (CODIS) locido not cause disease; there are some associations between specific
loci and disease-causing genes35. The CODIS markers still tell very little about an
individual, even with these relationships. There must be a thorough examination of
an individual’s DNA in order to learn anything useful about their health or appearance.
DNA profiles are unlikely to give much information because they reflect such a small

31 Simon J. Walsh, supra note 20, at 5
32 DNA Databases and Big Data, inFORENSIC GENETICS IN THE GOVERNANCE OF CRIME 57–70, https:/

/link.springer.com/chapter/10.1007/978-981-15-2429-5_5 (last visited April 26 2022)
33 Michael O. Finkelstein & William B. Fairley, Science and Law of DNA - The tool of idenity in

Courts, 83 HARVARD LAW REVIEW 489 (1970)
34 Larry Laudan, Fairness and Equality in The Criminal Process, 14 THE INTERNATIONAL JOURNAL OF

EVIDENCE & PROOF 1–24 (2010)
35 G Gilchrist D Gadd, J Henderson, P Radcliffe, D Stephens-Lewis, A Johnson, DNA Evidence

- Statistical Science in the Courtroom, 9 AUSTRALIAN JOURNAL OF FORENSIC SCIENCES
52 (2000)
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portion of an individual’s genetic code, as stated by the National Institutes of Health.
It seems doubtful that resources would be wasted searching for new connections
because the CODIS loci cannot ‘be used to build a credible and practical disease-
screening tool. The ethnicity or race of a person cannot be determined using CODIS
identifiers.
A universal DNA database may also be used to determine or disprove familial links,
which some fear might be done by accident or maliciously. It is proposed that there
is no need for law enforcement to look for a familial match to identify a crime scene
sample because the database (in theory) contains a profile for everyone. A search of
this nature may not be possible if the database was created with the safeguards
outlined above, and even if it were, it would almost probably necessitate the use of
Authorisation and a court order. Family ties can be easily checked by collecting DNA
samples directly from the individuals of interest, but such searches are unlikely to
occur because they are difficult to conduct without authorization36

5.1. Protection against Genetic Surveillance

Yet another prevalent apprehension is that a universal DNA database would submit
innocent people to “genetic surveillance” for the rest of their lives. Specifically, opponents
worry that a universal database would restrict our freedom to visit embarrassing
areas, likely crime scenes, or protests for fear that our presence or identity would be
revealed through DNA37. The term “surveillance” should not be used because it is
misleading. There would be no human interaction with our DNA profiles other than
a computer Programme looking for matches to crime scene evidence. No one will be
able to trace our every move just because we are in the database (as is everybody).
It must observed that it is impossible, because there are currently many simpler ways
to monitor someone’s movements. The DNA profiles, on the other hand, cannot provide
any information on a person’s whereabouts, relationships, communications, or private
traits. As a result, a DNA profile would reveal a person’s activities only if it matched
crime scene sample and police enforcement got a court order for the person’s name.
While a universal DNA database would not make everyone “an automatic suspect for
his or her lifetime for each future crime,”38 it would swiftly exclude all but a few of
individuals as suspects in the vast majority of crimes, saving those who were eliminated
from needless, invasive police investigation. Constitutional rights also protect us from
the use of a universal database as a tool for the suppression of free speech.39

It is pertinent to note that we are not exposed to “genetic monitoring” when our
DNA is stored in a global database as it does not infringe on our dignity or limit
our freedom. This ability to mask our identify from police, which is ‘of little practical

36 Marcello Di Bello & Collin O’neil, Profile evidence, fairness, and the risks of mistaken convictions,
130 CRIMINAL JUSTICE REVIEW 147–178 (2020)

37 Martin Neil, supra note 22, at 6
38 P. Gill, supra note 29, at 7
39 Lirieka Meintjies-van der Walt, Expert Evidence and the Right to a Fair Trial: A Comparative

Perspective, 17 SOUTH AFRICAN JOURNAL ON HUMAN RIGHTS 301–319 (2001)
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importance unless we wish to conduct crimes,’ is the only thing a universal database
prohibits from occurring40. There is always the possibility of a hacker gaining access
to a database. It has been suggested that hackers could use universal DNA databases
to identify witnesses who are under the protection of the law, especially if the database
is not updated with the new name of the witness protection participant, this would
be the case. It is also possible for hackers to get the information they want without
breaking into the database, as has been the case with previous privacy issues.

5.2 False Identification

The Dissenters for Universal DNA Databases are also concerned that mistakes in the
universal database, erroneous matches, or misconceptions about the implications of
finding DNA at a crime scene could lead to innocent people being mistakenly labelled
as suspects. In order to reduce the possibility of incorrect profiles, it is proposed that
the laboratories should adopt universal standards. Furthermore, a new DNA sample
can be collected to rectify the database and exonerate the person who was wrongly
identified owing to an error. It’s also possible to take another sample, using tight
privacy-protecting procedures, to show a false match if an innocent person’s legitimate
profile matches CODIS loci on a crime scene, but that sample’s DNA doesn’t belong
to the innocent. There is a one in one billion probability that ‘two unrelated individuals
will have DNA profiles matching at all thirteen loci’ and a global database boosts the
certainty of matches by excluding more of the population41.
The concern that investigators and jurors will treat DNA evidence as almost definite
evidence of guilt and, as a result, “may not hunt for the genuine offender or may
overlook other relevant evidence” exists for some non-DNA evidence as well as for
DNA evidence, and this concern exists regardless of whether or not the DNA database
is expanded42.
There are many ways to make sure that an innocent person doesn’t get convicted
because of a false conviction. Proper training for investigators, the need for more evidence
to back up an indictment, and the reasonable doubtand standard of proof, can be of
relevance in this regard.The fact that we may be watched by our phones and online
activity, that sensitive information can be hacked and that our lives are publicly exposed
on social media have led many individuals to fear that privacy has been lost. Comparatively,
a worldwide DNA database that (a) contains only one millionth of human DNA and
(b) applies various privacy precautions cannot be characterised as more than a minor
privacy breach, especially when its societal worth is taken into account43.

40 Aaron Opoku Amankwaa & Carole McCartney, The effectiveness of the UK national DNA
database, 1 FORENSIC SCIENCE INTERNATIONAL: SYNERGY 45–55 (2019)

41 Peter Gill et al., Forensic application of DNA Databanks, 318 SCIENCE AND JUSTICE - JOURNAL OF

THE FORENSIC SCIENCE SOCIETY 577–579 (1985)
42 Clayton Littlejohn, Truth, knowledge, and the standard of proof in criminal law, 197 LAW AND

HUMAN BEHAVIOR 5253–5286 (2020)
43 H. M. Wallace, supra note 3, at 2
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5.3 Privacy Supported by DNA Databases

The creation of a global DNA database, contrary to common assumption, might actually
enhance privacy by putting an end to more intrusive investigative procedures, reducing
crime, and reducing the number of wrongful convictions. Currently, databases only
have profiles after the arrest has been made, making it difficult to identify DNA
evidence. Due to the fact that “we cannot prevent from leaving our DNA everywhere
we go,”44 authorities are able to recover “abandoned” DNA from suspects through
stalking and deceit. In order to collect DNA from the seal on a letter, the police will,
for example, deceive criminals into sending it. Even more alarming, the police will
follow suspects until they can obtain DNA from anything the suspect has thrown
away.No legal justification is required for either of these techniques of obtaining
abandoned DNA. Automated computer searches of partial DNA profiles that, unlike
abandoned DNA, cannot be analysed for sensitive information are significantly more
intrusive and closer to ‘surveillance’ than these other techniques, and they should be
opposed.
Individuals’ privacy would be safeguarded by eliminating the need for such invasive
procedures through the creation of a global DNA database.As opposed to CODIS
markers, medical records serve as a de facto global DNA database that gives law
enforcement access to significantly more sensitive material, including information about
people who should have been cleared45. A well-designed global DNA database would
guard against the leakage of confidential medical data.
It can be also be observed that efforts to limit the Invasiveness of Police Investigations
by eliminating the necessity for “dragnets” and “familial searches,” a universal DNA
database can help lessen the invasiveness of investigations. Individuals in specific
groups are asked by authorities to produce ‘voluntary’ DNA samples in order to be
excluded from the investigation. Individuals who are approached by such dragnets
are almost compelled by their own desire to avoid stigmatisation to submit to the
dragnet’s arduous process. An unidentified DNA sample is matched with the DNA
database using “familial matching,” in which detectives hunt for a family connection46.
In this way, the whole family is suspicious because one or more of them have done
something bad. It also invades the privacy of innocent people because they are thought
to be related to a suspect.’Familial matching’ is based on ‘tenuous or tentative
mathematical assumptions’ that may not even be related to the genuine suspect. Criminal
justice disparities are increased when using familial search to invade the privacy of
certain race and ethnic groups that are disproportionately represented in current
databases. It is proposed that universal DNA databases would eliminate the
inconveniences and shame associated with these approaches as well as their racial
connotations that they currently carry. These universal DNA databases make it easier

44 Subhash Chandra Singh, DNA PROFILING AND THE FORENSIC USE OF DNA EVIDENCE
IN CRIMINAL PROCEEDINGS, 53 JOURNAL OF THE INDIAN LAW INSTITUTE 195–226 (2011)

45 Max M. Houck, Asymmetric politics and forensic intelligence, 1 FORENSIC SCIENCE INTERNATIONAL:
SYNERGY 283–284 (2019)
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for law enforcement and innocent people to be identified. They also make it less
likely that innocent people will be subjected to intrusive searches.

5.4 Freeing the Guilty

A universal DNA database canalso help to correct and prevent wrongful convictions,
as well as the harms to one’s privacy, freedom, and dignity that come with them.
‘The utility of a DNA database’ is incomprehensible to those who have been exonerated
by DNA evidence47. There could be more safety and privacy if there was a universal
DNA database that could help people avoid crime. In comparison to fingerprints,
DNA has a five-fold higher success rate in identifying a suspect. Criminals are deterred
from committing crimes for the first time and serial crimes are prevented by increasing
the likelihood of them being caught and punished. So even those concerned about
privacy violations should find a universal DNA database to be desirable.
Invasion of privacy by a properly designed universal DNA database would be negligible.
It would reduce crime, reverse and prevent wrongful convictions, improve investigations,
and defend against more invasive investigative tactics. A global DNA database should
not be considered as an infringement of privacy, but rather as a method to safeguard
ourselves and others.

6. CONSTITUTIONALITY OF DNA DATABASE

DNA Databases are now widely recognised as being useful for Criminal investigations
and Evidence collection in Legal proceedings, and they may potentially aid in Crime
prevention and deterrent in the future. The use of such Databases raises a wide
range of complicated and multifaceted Ethical, Societal, and Political issues that must
be addressed by a wide range of social actors, including Lawmakers, Judges and
Forensic professionals48. DNA Databases have been criticised by experts from a variety
of fields and scientific disciplines for not taking into account Ethical considerations
and the need for protection of Human Rights including, Autonomy, Privacy, and the
Presumption of Innocence and Equality when being used.
It is the criteria used to choose which DNA profiles to include in a Database for
Criminal investigation that are at the heart of the most heated Constitutional debates
about DNA Databases. The idea of DNA profiling’s infallibility may cause Courts to
ignore possible Laboratory errors and other flaws, marginalising or even eliminating

46 Eric Colvin, Fairness and Equality in The Criminal Process, 6 OXFORD UNIVERSITY COMMONWEALTH

LAW JOURNAL 1–25 (2006)
47 MARCELLO DI BELLO, TRIAL BY STATISTICS: IS A HIGH PROBABILITY OF GUILT ENOUGH TO CONVICT?

(Oxford University Press) (2019)
48 Jane Goodman-Delahunty & Kosuke Wakabayashi, Adversarial Forensic Science Experts: An

Empirical Study of Jury Deliberation, 24 CURRENT ISSUES IN CRIMINAL JUSTICE 85–103 (2012)
49 Evelyn M. Maeder et al., Jurors’ Perceptions of Evidence: The Relative Influence of DNA and

Eyewitness Testimony when Presented by Opposing Parties, 32 JOURNAL OF POLICE AND CRIMINAL

PSYCHOLOGY 33–42 (2016), https://link.springer.com/article/10.1007/s11896-016-9194-9 (last
visited April 26, 2022)
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alternative sorts of Evidence. Quality assurance in all Technical Procedures is also an
Ethical problem because identification errors have grave and irreversible consequences.
The use of Familial search may reveal Kinship links which result in violation of Privacy.49

It is believed that these databases increase socioeconomic inequities as they are more
likely to include members of certain minority groups, leading to racial surveillance. It
also leads to “reconstructive surveillance”, in which persons and their behaviours are
not observed but are inferentially reconstructed using expert methods, producing a
“circuit surveillance system”50. They are also used to keep individuals already labelled
Criminals isolated from the rest of society and to ensure their detection in the event
of a new crime. There are significant costs connected with building and maintaining a
DNA database, and there are no studies that consistently demonstrate its efficacy,
value, or deterrence effect. It is argued thatresources could be better used in Crime
prevention policies, Social reintegration programmes for offenders, and ways to protect
the most vulnerable people in Society.
The kind of Criminal Justice system that seems to be passionate about using DNA
Databases appears to be one focused on identifying and punishing Criminals and
preventing crime. Every person has the potential to be guilty, and the goal of Judicial
system is to find out who committed the Crime and punish the perpetrators. In terms
of the relationship between the Rights’ of Community and the Individual rights, it is
believed that the community’s interests are more important than the individual’s, and
that keeping people safe and fighting Crime are common grounds that justify restricting
rights of individual51. A society with more effective procedures for policing its citizens
and guaranteeing their safety is valued more highly when seen from this perspective
since it is more effective at finding those responsible for Crimes.
The section of society opposing the DNA Databases stresses the possible risks and
costs of using such Databases in the Criminal Investigations, while also acknowledging
that the primary objective of the Justice system is to unearth the truth and safeguard
the Rights of innocent people. It is widely understood that Defendants are believed
innocent until they are proven guilty in Court and the procedures that safeguard
Defendants from mistakes and enable equitable access to evidence for both sides
should be given special consideration. It is to be noted that this approach broadens
consideration of the potentially adverse effects for Democracy that can result from a
Society that prioritises on public safety as an ultimate good; however it may be
disproportionate to the potential benefits of expanding the criterion for inclusion of
information in DNA Databases.It is possible that the use of DNA Databases by Law
Enforcement organisations may lead to significant changes in the way Justice is
administered around the world and the value of such Databases may increase in the

50 Charles R. Nesson, Reasonable Doubt and Permissive Inferences: The Value of Complexity, 92
HARVARD LAW REVIEW 1187 (1979)

51 D H Kaye, The Constitutionality of DNA Sampling on Arrest, 10 CORNELL JOURNAL OF LAW AND

PUBLIC POLICY (2001), http://scholarship.law.cornell.edu/cjlpphttp://scholarship.law.
cornell.edu/cjlpp/vol10/iss3/2 (last visited April 23, 2022)
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future as DNA technology continues to progress52. It is suggested that there must be
sufficient safeguards in place to prevent the misuse of DNA samples that might produce
a ‘rich information about an individual’, hence in order to preserve Personal Privacy,
DNA databases containing genetic profiles should be treated with the utmost care
and prudence.
The cursory reading of the statues relating to DNA Databases, reveals that there are
reasonable reasons to be concerned about how readily DNA databases may grow in
scope, as well as how much information they could potentially have. In order to
secure the privacy rights of the individuals, it is suggested that, the legislation governing
the use of DNA information must be balanced against the potential to expose many
elements of human existence. Even if the regulations are carefully implemented, the
infringement on privacy will continue and the States should provide additional instructions
to the competent agencies on how to dispose of DNA samples after DNA profiling in
order to discourage their indefinite retention.It is proposed that States should put
explicit time restrictions on the keeping of DNA samples in order to accommodate
both changing DNA technology and privacy concerns. The samples which are profiled
should be deleted after a predetermined amount of time, depending on a credible
estimate of when the “start up” phase will conclude. The propositionthat we should
wait until DNA typing technology “stabilizes” before we destroy our DNA samples
will not be appropriate and adequate to protect privacy.It is vital to establish a hard,
but fair, time limit in order to strike a compromise between law enforcement and
civil liberties concerns linked with governmental storage of DNA samples.
It is to be noted that providing Justice in most circumstances “requires a sophisticated
balancing of numerous considerations”, and this delicate balancing act may be required,
if the right use of DNA Evidence has to be ensured without infringing the Privacy of
any individuals. It iscritical to limit or reduce the disparity between Industrialised
and developing countries in the usage of DNA technology in their legal systems. It is
argued that in order to ensure that advances in technology benefit the greatest number
of people, it is imperative that they be guided and controlled53. There could be a lot
of long-term controversy and unproductive Inter-Jurisdictional conflict if research on
DNA Technology and the use of Databases in the Criminal Justice system is not controlled
and it is believed that the National or International Policies/ Regulations/ Law alone
can help in preventing the misuse.

7. CONCLUSION

In the long term, DNA databases will continue to be incredibly useful for law
enforcement. It is suggested that to get the most out of a databank, it should have
the most samples, and it should be able to preserve the biological sample for future
DNA testing. As the ability to decode one’s genetic code grows, so too does the cost

52 M Ellsberg T Abramsky, CH Watts, C Garcia-Moreno, K Devries, L Kiss, Reference Manual
on Scientific Evidence, 9 CRIMINAL JUSTICE REVIEW 12 (2011)

53 Michael O. Finkelstein, supra note 34, at 8
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of increased efficiency, which is why governments must retain DNA samples to do
so.It is true that governments have legislated anonymity in non-criminal situations
such statistical health data exchange, but because states have failed to address the
fate of DNA samples, there is the possibility for abuse or even mistake in relation to
DNA samples, paired with the rising information DNA yields.
The DNA profile might not be the key to unlocking a person’s personality, but it
does have information that could be big involving concern for people who give it
away because it could be a sign of other things in a person’s life, from behavior to
disease. As a result, laws governing the disposition of DNA samples must make every
effort to safeguard our concepts of privacy. First and foremost, DNA use should be
limited to the original criminal identification objective. It is suggested that DNA samples
and results should also continue to be properly sanctioned and discouraged from
being tampered with, distributed, or used without proper oversight.
It is further suggested that the mandatory dates for the destruction of DNA samples
should be imposed by statues. It is impossible to foresee what secrets may be revealed
by future DNA analysis because they are unknown. It is easy to predict the kind of
abuses that may occur as a result of the storage of such secrets. It can be hoped that
that our legislators would grasp the potential challenges to fundamental ideals of
privacy when introducingnew technology of Universal DNA Databases.54 It is believed
that if properly implemented the Universal DNA Databases can secure the privacy
rights of the individuals and serve as a great instrument in Crime prevention and
detection.

54 THE FUTURE OF FORENSIC DNA TESTING: PREDICTIONS OF THE RESEARCH AND DEVELOPMENT WORKING

GROUP (NCJ183697) (National Institute of Justice) (2000), http://www.ojp.usdoj.gov (last
visited April 23, 2022)
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Gender Based Social Frauds in India: Role of Matrimonial
Sites

Ajay Kumar Goel*

“The fraudster’s greatest liability is the certainty that the fraud is too clever to be detected.
Louis J. Freeh1"

ABSTRACT

Fraud is nothing but a misrepresentation of facts for encroaching something without any Right.
Normally, Fraud is not treated in connection with gender and the only motive behind fraud is
considered to obtain money by impersonation. However, these days we may see the newspapers
full of some stories highlighting the drawback of online matrimonial websites. This Article will
analyze the changing trend of society from tradition style of arranged marriage to the new
trend of finding life partner for self or children with the help of matrimonial sites. This Article
will also study cases where a person felt defrauded by a person of opposite Gender with the help
of these online matrimonial sites.

INTRODUCTION

These days many people are getting themselves trapped in matrimonial Fraud Scams,
where, some fraudulent persons pose himself as Non Resident Indians (NRIs) for
marriage purpose through online matrimonial sites. Once the targeted victim get trapped
& get into things, such type of fraudulent persons escapes after doing fraud with
these families. In few cases, such fraud person even get themselves married to encroach
the faith of families, thereafter, run away after collecting money, jewelry and other
invaluable assets. Now, when we are saying gender based social frauds in India,
here, it is specifically to mention that it is not always the male genders who are
involved in such types of matrimonial frauds but lots of cases have been seen where
fraudulent activity was done by a female and the male along with his family was the
victim.

* Research Scholar, USL&LS, GGSIPU, Delhi, E-mail: ajay_goel3@yahoo.com, Mobile: 8700251176
1 Dick Carozza, An interview with Louis Freeh, March/ April 2014, available at <https://

www.fraud-magazine.com/article.aspx?id=4294981971#:~:text=LF%3A%20Limitless%
20number%20of% 20schemes,too%20clever%20to%20be%20detected.> (last visited on January
30, 2022)
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Case Study: In a latest incident of social frauds through Matrimonial sites, Thane
Police of Maharashtra arrested a person ‘Parajit Keje’, who was accused of making
fraud with 26 women and encroaching crores of rupees2. His arrest was only possible
when a woman from Thane approached the police for filing a complaint. The accused
met the woman on matrimonial website and thereafter told her that he had sold a
hotel in Paris but his money has been stuck due to some issues with RBI. Further, the
accused also made physical relation with the victim on the promise of marriage. When
victim paid the money which was 16.86 Lacs, the accused did not responded. After
investigation, it was found that the accused has not only commuted his fraudulent
activity with a single woman but he has already targeted 25 other women too from
different locations of the country.

EXPERIENCE SHARED DURING AN INTERVIEW

A girl came in contact with a person through matrimonial site, where the boy was a
NRI and lived at Dubai. Both become good friend to each other after discussion
about marriage and agree to marry soon. Thereafter, both were frequently in touch
through online meetings for more than 40 days. The family of girl was too ensured
about the authenticity of boy that even they refused to make further enquiry inspite
various suggestions given by the relatives. One day the boy asked that he is coming
to India for some business purpose and will meet her. He also told that when he will
come to India, both will get engaged in a small function at home, where, only family
members will be involved. The girl & her family were very happy to know the same.
One week later, the boy came with some gifts on the name of his mother for the girl
and her family members. After making a formal welcome, the family members, girl &
boy were very happy and discussed about various aspects of future planning. The
boy told that he is staying at Hotel Taj and his business client will too meet him
there only. He told about his business that it is flourishing with passage of time. It
was told by him that today, he will buy some samples and show these to other
clients at Dubai and if the current deal is finalized, it will give benefit of crores in
term of money. Thereafter, both boy and girl happily talked each other individually
too for few hours. The mother of girl gave him Shagun as a family ritual. When it
was time to leave home by boy, suddenly, he received a call from his client that he
has to pay full payment. With a tension on his face, the boy told his client that he
has brought only 50% as per discussion and now he know no one in the city, who
may pay him but the client did not agree. Considering the stress level of boy, the
girl’s family offered him financial help but he refused, however, after a lot of pressure
from girl’s family, boy accepted the money. Thereafter, the boy left the home with
lot of thanks and assurance to meet in the dinner. After that moment, neither the
boy comes back nor his call was reachable and he also deleted his matrimonial profile.

2 Gautam S Mengle, “Man arrested in Thane for duping 26 women on matrimonial sites”,
Hindustan Times, December 16, 2021, available at https://www.hindustantimes.com/cities/
mumbai-news/man-arrested-in-thane-for-duping-26-women-on-matrimonial-sites-
101639666849881.html (last visited on January 21, 2022)
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Today Internet is one of the biggest sources to meet & make relations with strangers3,
however, it is always supposed to take care while establishing new relations through
newspapers/matrimonial websites/social sites etc. In our country marriage is not treated
just as a relation between two persons but it relates to ethical values where two
families join each other. Thus, like our traditional system of arranged marriage, it is
always advisable to check the proposer who is showing himself/herself as bride/
groom along with his/her background through family values of members & their
relatives; verification of their address(s) by some authentic mean; verification of
professional profile i.e. Job/Business status. It is always supposed to verify all the
information told by the other side verbally to understand the authenticity of persons,
as no relation can survive on the basis of false information about basic requirement
for a married life. These days, even, if we select our public representative, we think
that there should not be any criminal record of the contestant, thus, if we are going
to assign our most invaluable asset i.e. our children to an unknown person than it
also becomes the need to know the legal record of other family i.e. whether family
has some criminal record or not.

SUGGESTIONS

In brief following can be taken care to save himself/ herself from becoming a victim
of Social Frauds through matrimonial sites:

1. Imagine a situation, where some fake website is created which resembles same
as original one by copying same material on the original website e.g. shaadi.com
but with different identical domain name i.e. shadi.com or shaedi.com or
shade.com or shadee.com etc. Therefore, it is always advised to check the
authenticity of the matrimonial website4 before getting himself/herself registered
on that site;

2. As told that in our country, marriage is not treated as a relation of just two
persons, but it is treated as merging of two family values. It is always better
to meet with the person and his/her family members. This meeting can be
held individually or in presence of family but it must always be assured to
inform our welwishers prior to the fixed meeting schedule, so they can too
take an eye on the activities of the person and his/her family on other side
for a better analysis of family approach. If a person hesitate to meet in person
or video calling, it might be possible that the profile created by the person is
fake and either the purpose of connection is not marriage but time pass or to
make some fraudulent activity;

3 Michael J. Rosenfeld & Reuben J. Thomas, “Searching for a Mate: The Rise of the Internet
as a Social Intermediary” American Sociological Review 77(4): 523-547 (2012).

4 Jiban K Pal, “Review on matrimonial information systems and services – an Indian perspective”
International Research Journal of Library, Information and Archival Studies Vol. 1(4) pp.
126-135, November, 2011.
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3. Marriage is not treated as a short term relation in our country and traditionally,
it is treated as life time bondage and even known as seven birth relationship.
Therefore, there should not be any hesitation to ask questions of different
aspects about life/habits/family/professional values in depth, which may cause
any injury to the relations in happy married life, if confronted, after a period
of time from some other source. In such type of communication, if the person
on other side over reacts e.g. expressing unreasonable love, than it might be
possible that he/she believe in short term relation with some hidden agenda;

4. Internet and Communication Technology has made the life easy with the
development of a virtual world, where information plays a vital role in form
of Data5. Matrimonial sites are also part of this virtual world, where the collected
information is segregated with different requirement and further sorted
information is shared with the registered members on the sites, as per his/
her requirement. One the one side where there is lots of brightening features
of this collected information on virtual space, other side is too dark as an
individual can’t imagine. Therefore, it is always advisable to share limited
information on the websites and also with the person contacting you from
other side, until satisfied with the true authentication of the person, after thorough
investigation from available resources, with whom going to share the information;

5. It is also advisable to not to share personal photographs on the websites and
also with the person contacting you from other side to avoid misuse of pictures
by editing or fabrication with the help of any electronic mean by any fraudulent
person. Further, if any person is very much desirous to know about financial
status or other resources at the initial stage of meeting, than such attitude
should itself make doubt on the true intention of the person;

6. Social Media has become a main tool to encroach hard earned money of people.
Approximately, $290m in cybercrime economy is contributed by Financial Frauds
on Social Media6. If any person who is in touch with you through these online
matrimonial or dating sites, request money or any valuable thing, the said
request(s) should always be seen in a doubtful manner, till the authentication
of person is 100% assured from all sources and if possible, it is always advisable
not to entertain such type of request(s) by any reason. Further, such type
doubt should be more prominent, if the person on other side call back from
different numbers every time and/or restrict to call back on same number.

5 Spits Warnars H.L.H, “Virtual information system on working area”; available at: https://
arxiv.org/ftp/arxiv/ papers/1006/1006.1701.pdf (Last visited January 29, 2022)

6 “Social Media Platforms and the Cybercrime Economy”, available at: https://
www.bromium.com/wp-content/uploads/2019/02/Bromium-Web-of-Profit-Social-Platforms-
Report.pdf (last Visited January 26, 2022)
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In the last but not least, it is pertinent to mention here that it might be possible that
neither we have time nor there is any other authentic person with the help of which
we can inquire many things about the life partner going to be in the future, therefore,
we may also take the help of some professionals like some detectives which may help
us to check the background of the person, his/her family, his/her profession and
his/her criminal record. After getting the complete information, it can be decided
with a confidence that new relations with the person and his/her family may be
established or not. In brief no other one can survive us from such type of Gender
based social frauds through matrimonial sites or by other mean but it is just our own
awareness/alertness about own safety and safety of our family members.
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Raising Awareness of Cyber Crime Especially Among the Youth

Anudeep Kaur* & Dr. Sanskriti Mishra**

ABSTRACT

Cyber Crime is the biggest and new threat to the whole world. As Cyber Crime is dangerous for
the Whole Society. Technology is improving day by day and Crimes are increasing by developing
new way of technology to Crime through Cyber Space. Cyber crime examined as Security threat
on both domestic and international level. Cyber Crime, Cyber Harassment and Cyber Space
cannot be described in single definition. The strange thing of cyber crime is that the sufferer
and the criminal may never come into direct contact. Internet Crimes cannot only be done over
the Cyber Space on the internet. In modern period, the effect of cyber crime is more disastrous
than Standard Cyber Criminalities. Hacking, phishing, non-coded websites that imposes the
youngsters to carry out different type of delinquencies and just because of that youngsters are
being exploited. Mostly youth is getting affected with unlawful measurers and illegal functions
by Cyber Criminals. Therefore, this article tries to study and analyze the impact of Cyber Crime
among the youth. Cybercrime is appearing as a sincere warning. The main motive of this type
of research is glance on cybercrime in society. Everyone is aware of that crime and criminality
have been connected with human beings since his fall over. Crime leaves evasive and ever
attempt to hide himself in the profit of evolution. We all are aware of those countries can’t
grow and develop which have crime in his society. Crime and growth both are opposites of each
other. India is already considered as poor country with big population. If India will be fail in
controlling and stopping cybercrimes and its attacks by hackers or cyber crackers, then India is
more in danger. Computers need strong software like antivirus. Which can help in stopping
cyber criminals?
Keywords: Internet, Cyber Crime, Cyber Space, Cyber World, Harassment etc.

INTRODUCTION

Internet is the Chief origination of the 21st Century which had a very important impact
on our lives out today, it had tumble down live all hurdles and modified the ways
like Communicate, make friends, playing online games, of watching movies and listening
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music. If there will be no Security in Cyber space, then world will Come to pieces.
Few years back no one was acknowledging ‘Cyber Security’. With the growth of
technology in Cyber Security, Cyber aggressors are also developing them with new
viruses and Hacking technologies and they are not even ready to black out easily
from Cyberspace infect they are increasing and amplifying there hacking method.
Cyber Security is Crucial especially for military government and financial organizations
as Criminals always try to gather important data on Computer or other devices.
Cyber is connected to Safety of all departments and it means the apparatus of
Safeguarding anything. Cyber Crime is being used with different terms such as e-
crime or internet Crime etc. Cyber Crime threat is increasing day by day.
Internet Crimes cannot only be done over the Cyber Space on the internet. It can
also be committed without involvement in the Cyber Space. Software privacy is one
of the example through which cyber crime can be committed without remaining present
online. Computer crime mentions criminal wrong work involving a computer. The
computer may be used in the task of a crime of it may be the intentionally pick out.
It can be defined as an illegal activity. U.S Department of Justice defined this definition
that cyber crime is an offence which includes criminal work against data, violation of
copyright, fraud, child pornography and cyber stalking. There are four major components
of Cyber Crime:-

• What is the Location of the Criminal?
• Who is the victim?
• Who is the offender?
• What is being done to rub out the threat?

Cyber Crime is a fuzz word over the high Society. The investigation establish that
most of the responses belonged to age group 19 to 21 years and most of them were
pompous by virus attacksNumber of serious violent crimes committed by youth aged
between 12 and 17 years in the U.S. from 1980 to 2018.1

 

1400 

1200 

1000 

800 

600 

400 

200 

0 

Series 1 

Information Technology, Act 2000 introduced to combat cybercrimes. Very few countries
accepted this act and India is one of them. In this act, it is clearly mentioned that
hacking stalking, pornography, morphing all are punishable offences. But still law is
not greatly and clearly mentioned in detail crimes related women. Cybercrime rates
are increasing day by day and generally victims of those crimes are women.
1 Childstats.gov.FBI@statista2020
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CLASSIFICATIONS OF CYBER CRIME

Teenagers are more involved in Committing Cyber Crimes as they are innocent
adolescents and not in that maturity age to understand completely what are wrong
and what is right? Sometimes they do crime unknowing without understanding the
depth of its result. And just want to Show in friend circle that how cool they are but
don’t know if they will do such kind of illegal act. It is going to be Consider at
Crime Committed by them and they could be convicted for that.

HACKING

Hacking can be defined as the arouse of look into and hunger of learning how something
works in order to change or make it suitable. Hackers across the world operate various
motives like prank, terrorism and other kind of money benefits. Hacking is a crime,
which cracks the computer system. For committing a cyber crime only few skills are
available even if you are not expert to know how to hack. In Spain, these are more
than 300 people who have been hold up for cyber crimes among them most of they
were under 15 years of a study by the national crime agency (NCA) in the UK disclosed
that 61% of computer hackers begin their activity before the age of 16. In 2015, the
Australian bureau of statistics announced that Cybercrimes are committed by young
adults which are usually under 18 years.2

CYBER - BULLYING

Cyber - bullying is acknowledged as a drastic healthful living issue which affects
both teens and little ones. Most Surviving Studies have concentrated on national and
territorial effects of Cyber bullying. The organized examination of the International
situation, risk factors and precautionary measures taken to fight The National youth
violence Prevention Resource centered estimates that nearly 30% of American youth
are either a bully on a target of bullying. However, bullying is no longer a problem
that is isolated to the playgrounds, hallways and lunch of Schools.3

There is one Cyber Bullying case of Ryan Halligan Case (1989-2003). This is the
embarrassing story of boy named Ryan in which his friends only Started bullying
him by spreading rumors that Ryan was gay. Ryan shaved of personal things on
instant Messenger which his friends posted on internet. Those things were embarrassing
material for Ryan and he had committed suicide by hanging himself. No Criminal
Change, was filed as no law was applied to the circumstances.4

According to Cyber bullying Research, 21% of children have been Cyber bullied between
the ages of 10 and 18.

2 Teens and Cyber crime, the reasons behind it, written by Jose Carlos Corrales, Nov 22,
2018

3 https://nowcomment.com
4 https://en.wikipedia.org/wiki/Suicide_of_Ryan_Halligan
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• 56% reports are experienced from Jan to July 2020. ACC to reports, kids are
Mostly Cyber bullied at 79 % through you tube.
(Security.org)

• Teens are feeling angry, hurt and few of them get scared.
• Generally they had gloomy impact on them.
• And Sometimes they pompous their Physical health also.

CYBER CRIMES IN INDIA

India is one of the most ostentatious countries by the cyber-crimes in this proliferation
and technologically promote world and cases of cyber-crime keep enlarging annually
in a considerable number. As reported by the National Crime Record Bureau (NCRB),
that in 2016 number of cybercrime cases were 12317 which went up around double in
2017, were 21796 and in 2018 number of cases were 27248.5

CYBER PORNOGRAPHY

It is also a kind of danger to women’s security and children. Pornography on cyberspace
have taken various shapes. The invention of computer had given birth to crimes like
child pornography. Child pornography is the result of child above. In this offence,
children are the victim’s of this Cybercrime. Publishing of these sexual activity images
are result of Child abuse, sexual abuse and harm them mentally too.
First Cyber porn conviction in odisha in Aug 05, 2017. In this case, Jayant Kumar was
arrested for indecent talk about a Journalist’s wife. He had taken reprisal from the
journalist for writing against his criminal money bestows business. He was sentenced
for Six years in prison in a cyber porn case.
R.D Udeshi vs. State of Maharashtra6

This is an important case in which obscenity is defined according to Indian surroundings.
It also declared that objective was not required. Child pornography is a more serious
concern in cyber space. It is a matter in which real children as well as animated ones
are engaged in venereal undertakings the age of 18 years. Because of online availability
of these images and material, there has been rumble in new and younger Pornography
users. The internet is the deviant playgrounds. As they are Using Chat, rooms and e-
mail to swap particulars about Childs obscene materials. They induce children in with
games and demonstrate Connections, with them online. Then they organize to connect
toe-to- toe. Instant message is one of the main devices to contact children online.7

5 Purakala UGC care Journal, Cyber Crimes against women in Delhi: An Analytical study
(08 April 2020) Vol. 31, Issue 08, Sunil Kumar, Monika and Vijay Kumar

6 AIR 1965 SC 881
7 India’s fight against online pornography’’. At <http://netsafety.nic.in/internet.htme>
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Byju B.R Vs State of Kerala8

Order dated on 29 Jan, 2022 in offences like Cyber Crime could never be investigated.
Crimes like child pornography on the internet could not be investigated.

CYBER STALKING

It is generally done by means of uninvited e-mails, smarmily with the attack on Sufferer’s
Computer through different virus like Trojan horse, Spyware. Cyber Stalking is a
form of Cyber bullying. The word stalking came into existence from the before internet
days when the women while coming back alone from school or college this was usually
done with guilty mind against refusal of Love relation behind it.

CYBER DEFAMATION

The action of damaging the reputation of someone is defamation and if the action is
done through Cyber Space then it is known as Cyber defamation. The action of publishing
false, statement about an individual in cyberspace is the result of Cyber defamation.
If a hacker breaks into a website and publishes a defamatory system he could be held
liable for Cyber Crime. This method is used to harm the reputation of the other.

E MAIL SPOOFING

This approach is a fake of an email caption that why it is known as email Spoofing.
In this technique hides the actual or genuine sender of the mail and Shows other
person or from other place. After 2020, Corona - 19 virus has damages many Countries
in the world. After analyzing the increasing cases violations, results in some more
new Cyber Crimes. During this time of lockdown, people are using websites such as
face book, Instagram, Twitter etc more frequently in addition to watching movies
and series.

PHISHING

It is a fact communications that looks similar to original emails. It is common and big
kind of cyber attack.

RANSOM WARE

It is poisonous material and it is used to with draw money by obstructing union to
records or hack the whole computer structure until the ransom amount is reward.

DOXING

It is one of new Cyber Crime as loosing another person’s secret information without
their consent.

8 IndianKanoon.org
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ONLINE GAMBLING

Online cheating is one of the most growing businesses in cyber space. Al wager is
done on the name of cricket through computer and internet.

FINANCIAL CRIMES

Using credit cards by obtained password illegally. Cyber criminals send bogus mails
through internet with intention to get the password.

IMPACT OF CYBER CRIME ON BUSINESSES

Cyber Crime always affect the organizations of different size because almost all the
organizations gain on online work and take benefits of the vapid profits in the technology.

DENIAL OF SERVICE ATTACK

When a system overburdens with so many requests it is not giving general request.

ESPIONAGE

Spying on other person or its business.

MALICIOUS SOFTWARE

Malicious software which is special outlined to confuse the standard functioning of
any kind of device like mobile, laptops computer and internet. Some malware are
outlined to abstract money from the victims.

SEARCH ENGINE PHISHING

SEO Poisoning, Hackers use Search Engine Phishing. If they succeed in persuading net
users and users click on their link then it will take them directly to their hacker’s
website.

LOGIC BOMBS

It is spiteful software that get activated on a specified event happens, on specific date
and time. These kinds of viruses are big challenge in front of Cyber Security.

ADWARE

Adware is a virus which looks over through crop-up windows that displays on Computer
Screen.

SQL INJECTION

It pick outs only databases and attacks on it. If attacker is getting successful then
they are able to use HTML form to delete or change data from different database
these attacks comes in different form of varieties.
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IDENTITY THEFT

When for stealing you are pretending like someone else but what you are not.

HUMAN TRAFFICKING

Now days in cyber-crime world human trafficking are also one of the worst crimes
of Cyber Space. This is an illegal act of buying or selling of humans.

SALAMI SLICING

When someone is stealing money from each transaction but in tiny amount.

TYPO SQUATTING

Misspelling of another domain is known as typo squatting.

CYBER MORPHING

Morphing means, “It is also a technique done to through computer by changing one
image another with animation techniques.” In this using image face of some celebrity
of any reputed lady and fix it on the image or picture of other lady with weird
body. It is a process of transformed picture gradually into another image. It is also
known as Cyber obscenity.

NCRB DATA ANALYSIS ON CYBER CRIME

NCRB National Crime Records Bureau maintained Cyber Crime data. During 2007,
2008, 2009 and 2010, under the Information Technology Act 2000 a number of 217,
288, 420 and 966 Cyber Crime Cases were announced Cyber Crime related to Indian
Penal Code total of 328, 176, 276 and 356 Cases were calculated. So, during, 2007 -
2010 under Information technology Act 2000 number of 154, 178, 288 and 799 persons
were taken in police custody.

SOLUTIONS FOUND

Cyber Crime is an act against law in which computer is a tool. It results into various
problems and looking for its Solutions. The wrong use of technology in Cyber Space
has taken to Cyber crime both nationally and internationally. The Indian Parliament
approved the law on technological information 2000 for regulating criminal activities
in the cyber world and for securing the technological advancement system.

CLOUD SECURITY

In the recent decade, Cloud based storage date has become amateur Substitute. Cloud
storage is safe, if it is protected with software that detects the activity and if anything
abnormal or unexpected happens with your accounts. It is similar to conventional
presuming data centers. In this the risk of security slacks is very less.
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EVALUATING INFRASTRUCTURE SECURITY

Infrastructure is essential Cyber Security methods which are used for security for the
system. They can serve as a manifesto for Cyber virus, Trojan, Spyware and Net
skies to infect the computer System. The evaluating infrastructure must assess the
amount of vandalization caused because of cyber attacks.

DATA LOSS PREVENTION

This Security method makes sure that secured data should not sent beyond the
businessnetwork.

APPLICATION SECURITY, INFORMATION SECURITY AND NETWORK SECURITY

Network Security protects central networks from infringement. Information security
programs objectives are confidential and integrity. A router which prevents computer
IP address is a form of application security.

CBI VS. ARIF AZIMA9

In 2002, in this case a complaint was filed with CBI Under Sec 418, 419 and 420 of
IPC was registered the Court concluded that Arif Azim had taken access to the Credit
Card details of Barbana Camp which he misused for his personal use while working
call center in Noida. Arif Azim was convicted by the court. India saw first cyber
crime conviction though later he was released on probation for 1 year as hewas very
young boy.

ANTIVIRUS SOFTWARE

These are the software is a kind of programs which prevents and dig out any kind of
viruses,then detach viruses from Computer.

PKI SERVICE

It is a Public key Infrastructure which permits you to disperse & recognize Public
encryption keys. It is the technology which converts the server transmission. PKI
solved innumerable integer of Cyber security drawback and justify a location in
corporation Safety apartment.

FIREWALL

Everyone is mindful of that firewall is at the core of security mechanics. This is considering
as the mostimportant security tools. It’s working is to stop unauthorized accessing of
the owner’s device. Our youth and adolescents are exploited generally because of
innocence and cluelessness of Cyber Crime and its effect.

9 https://bnwjournal.com/2020/07/17/analysis-cbi-v-arif-azim/on 13-08-2022
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STAFF TRAINING

It is not a ‘Internet Security Instrument’ but it is the successful type of defense opposed
to digital criminals and their cyber wars. Now days, so many training options are
available that can teach about Cyber Security policy. All organization are using these
training tools to teach their employees, the role and working of cyber security.

WEB EXPOSED SCANNING TOOLS

Internet scanning books are automatic programmers which stop the unprotected viruses,
attacks and pop up web sites from this malicious job. After the scan, this scanning
tool is going to supply with a complete detail report of exposed and unprotected
risks and guide for correcting and reform them.
Punishment and reimbursement for damage to Computer and Computer System etc.

Rameshchandra Jain
vs

The State of Maharashtra 26 Feb, 2020
The court says that in the Information Technology Act 2000 defined under section 43.
The person is responsible to pay damages by way of Compensation to the person
whosoever is pompous by any other person by accesses sing his Computer or Computer
System and downloads or extract any data or information or if any person other than
the owner of the computer causes steal, destroy or alter different Computer service
code with an intention to cause damage he shall be liable to pay damages.

BIOMETRIC SEARCH

It is easy and safe way comparatively other way of transactions securing the data.
Fingerprint scanner and face recognition which can be convenient rather than using
PIN and mobile no for e-transactions. This payment method is more safe with attacks
can’t do much wrong with that.

GOVERNMENT PAYMENT PORTALS

This method is also, will result in less Crime.

USING AI (ARTIFICIAL INTELLIGENCE) FOR THE IDENTIFYING THREATS

Air Force Bal Bharati School Case

In this case, it was registered in India under Sec 67 by Delhi Police Cyber Crime Cell:
in which 16 years old boy of school created website on free web space and posted
sexual details of Girls and teachers of the same school. One day father of the girl
from the School came to know about this website and filed complaint against that
boy, He was arrested and bailed after 7 days as website was having not any images
or photo material but obscene text material was there.
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ARJIKA CASE

This Case was before amended ITA, 2000 This Case was registered under sec 292 IPC
by CBI. As Content Of Case is this, that there was one website which was having
famous cartoon character Pokémon on their home page but by our one click on this
Cartoon. It was opening videos with obscene materials showing naked children between
the ages of 6 and 15 which means it was posted with Child Pornography material.
CBI arrested Arvind Jagdam though Case raised complicated issues relating to its
jurisdiction because creator belongs to Peru while the server is based in America.
This Case was having complicated issues related to online Pornography.

CONCLUSION DRAWN

Hackers and Cyber Criminals are there almost as long as Computers have life. In
current decades, with further in technology and the revolt of the Internet, Cyber
Crime has advanced in unforeseen ways. In today’s society spend more time on internet
because of that Cyber Criminals have taken advantage of this by exploiting e-commerce.As
this technology is growing fast new viruses is also emerging very fast. Now, Cyber
Law is inception to catch up with the strong Law, criminals will not be able to easily
break the law online. After observing some of the most applicable laws and cases
materials to these issues, some outlook of law are working and others are not. Cyber
Crimes are increasing; especially youngsters are resuming lying out more time and
money on the Internet. Our Cyber law system is still not perfect and it is easier to
break the law and do Crime on the internet.
On account of unexpected dealings and deposits, our banking section is not doing
development. The elemental principles of theses punishments are the deficiency of
trust among our Indian Youth and teenagers that tempt them not to do any transaction
through banking. In duly 2016, Once Union Bank of India faced disastrous phishing
attack in which bank got cheated with 171 million dollars.10
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Protection of Colour Under the Regime of Non Conventional
Trademark: A Cross Jurisdictional Study

Anuttama Ghose* & Dr. Ishita Chatterjee**

ABSTRACT

Over the past two decades, trademark law has grown dramatically in many countries throughout
the globe. Public benefit is the ultimate goal of a trademark law that protects the public’s
goodwill and reputation. As is customary, trademarks are made up of one or more of these
elements. It has been common practise since ancient times for customers to rely on these conventional
types of markings, but the scope of trademark protection laws is expanding all over the globe as
a result of advancements in technology, sophisticated marketing, advertising methods, and aggressive
commercialization. Because of this, non-traditional or non-conventional trademarks, such as
sound and smell, shape and taste, and moving visuals, are becoming more popular amongst
merchants in recent years. Even if non-traditional marks are eligible to protection, there are
inherent difficulties in the registration procedure because of the character of such marks. Can a
colour be considered a “mark” in the context of non-conventional trademark protection? Is it
possible to recognise the products they’re associated with? Do they meet the registration requirements?
Color trademark protection laws and court approaches in several countries, including the EU,
the US, and India, are examined in this study in an effort to bring these concerns to light and
provide solutions to these questions. We shall look back on the history and present of colour
trademark registration law in the United Kingdom, Europe, and the United States in this
article.
Keywords: Non-Conventional Trademark, Colour Mark, Graphical Representation, Registration
of Trademark.

INTRODUCTION

Changes brought about by the digital era and social media has necessitated a thorough
examination of present branding tactics. Many countries’ trademark laws have grown
dramatically during the previous two decades in a variety of ways. To prohibit non-
competitive uses by others who aren’t likely to create consumer confusion but may
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E-mail: anuttamaghose@gmail.com, Mobile: 7894270847

** Associate Professor of Law, School of Law and Justice, Adamas University, Kolkata, West
Bengal, E-mail: ishita1.chatterjee@adamasuniversity.ac.in
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impair the uniqueness of the trademark owner’s mark, trademark rights have been
extended. About the advent of the digital revolution, businesses are more concerned
with preserving non-traditional marks including colour markings, shape marks, scent
marks, sound marks, and moving pictures in order to gain an advantage in the global
marketplace’s fierce competition. In addition to broadening the extent of trademark
protection, it has given businesses a variety of choices for securing their trademarks.
Trademarks that appeal to the senses in an unique manner than traditional ones are
becoming more popular as a result of the shifting market conditions.1

Whether it’s the sound of Intel-Inside or the start-up tune of Nokia, or the purple
appearance of Cadbury Dairy Milk Chocolate or a dancing girl’s image on Nirma
washing powder or the I-Smell that spreads fragrance on the Internet, the non-conventional
marks such as the traditional marks help consumers distinguish the goods and services
of one merchant from another. They all help individuals recognise the origins of a
product even before they can read the brand name, regardless of whether they are
literate or illiterate. It’s not as simple as it appears to place these trademarks within
the umbrella of trademark law, and the stance on this issue appears to be too hazy.2

Non-conventional trademarks are concerned with the necessity for a graphical
representation for trademark registration. Such trademarks may now be registered in
a more efficient manner, since most nations currently recognise them either explicitly
or implicitly as such.
Many issues arise when non-traditional trademarks are included: Existing intellectual
property resources are being depleted as a result of their incorporation. Are these
trademarks competent to achieve their stated goal? Was it possible for this registration
to be misunderstood since the markings are not readily visible?
The purpose of this article is to provide readers with a comprehensive look into the
registration of non-traditional trademarks, such as sound and colour marks, using a
triangulation of data from India, the EU, and the US. Non-conventional trademark
registration is also seen as a positive since it performs an important commercial, economic,
and legal function.

UNDERSTANDING THE DEFINITION OF TRADE MARK AND NON
CONVENTIONAL TRADEMARKS

Trademarks are broadly defined under both domestic legislation and international
treaties. Article 15(1) of TRIPS3 states Trademark as “sign, or any combination of signs,
capable of distinguishing the goods or services of one undertaking from those of other undertakings,
shall be capable of constituting a trade mark”. Legislative language in the United States

1 Vaver D, “Unconventional and well Known Trademarks”, Singapore Journal of Legal Studies,
Vol. (I) 2006, Pg.16

2 Battacharajee Sudipta and Ganesh Rao, “Broadening Horizons of Trademark Law –
Registrability of Smell, Sports, Merchandise and Building Designs as Trademarks”, Jor. IPR
Vol. 10 2005, p. 119-126.

3 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15,1994.
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follows a similar pattern: As previously stated, a trademark denotes the source of a
product which includes, “any word, name, symbol, or device, or any combination thereof
[which] serves to identify and distinguish [the mark owner’s goods] from those manufactured
or sold by others and to indicate the source of the goods, even if that source is unknown”.4

As the US Supreme Court has mentioned, that since “human beings might use as a
symbol or device almost anything at all that is capable of carrying meaning, [the statutory
definition] read literally, is not restrictive”.5 Article 2 of the EU Trade Marks Directive6

also provides an analogous meaning, which the European Court of Justice (ECJ) has
likewise interpreted harmoniously in Sieckmann7 and later cases. All of these regulations
emphasise the need for a mark to be able to communicate effectively. Use of a
distinguishing sign is essential if the product or service it is applied to is going to
stand out amongst those offered by competitors. And in addition, brand owners may
employ the theory of acquired distinctiveness and secondary meaning to enlighten
the relevant public about the fact that a sign is a trademark. When it comes to
trademarked products, a good example is the triangular form of Toblerone chocolate.8

Similarly, the trademark law of 1999 has an unrestricted approach to the subject matter.
A trade mark is explained in section 2(1)(zb) as follows: “‘trade mark means a mark
capable of being represented graphically and which is capable of distinguishing the goods or
services of one person from those of others and may include shape of goods, their packaging and
combination of colours”. Again in the Indian Legislature, mark is further defined in
section 2(1)(m): “mark includes a device, brand, heading, label, ticket, name, signature, word,
letter, numeral, shape of goods, packaging or combination of colours or any combination thereof”.
The Draft Manual specifies that some types of markings, such as forms, colours, sounds,
and scents, are included in the description, “will require special consideration”.9 As a
“special consideration,” this “overarching theme” may be analysed across all non-
conventional topic matter categories. These issues occur as a result of two main inquiries:
To begin with, how can trademark concepts be applied to unorthodox subject matter?
How might new rules be written to fill in the blanks left by outdated regulations?

BASIC CRITERIA’S FOR REGISTRATION OF A TRADEMARK

As mentioned under the Article 2 of European Directive, U.K. Trademark Act 1994

4 15 USC § 1127 (Lanham Act § 45).
5 Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 162 (1995).
6 First Council Directive 89/104/EEC of Dec. 21, 1988 to Approximate the Laws of the Member

States relating to Trade Marks OJ 1989 L40/1. The substantive provisions under consideration
remain unmodified in its successor, Directive 2008/95/EEC of Oct. 22, 2008 OJ 2008 L299/
25.

7 Sieckmann v. Deutsches Patent - und Markenamt, (C-273/00) [2003] E.T.M.R. 37, 43-45
(European Court of Justice) [hereinafter “Sieckmann”].

8 T. Helbling, Shapes as Trade Marks? The Struggle to Register Three-Dimensional Signs: A Comparative
Study of United Kingdom and Swiss Law, I.P.Q. 413, (1997).

9 Draft Manual Ch II, at 3.1.
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and also the Indian Trademark Act 1999,10 there are broadly 3 criteria’s for registration
of a trademark, such as:

a) A trademark should be a symbol or some other means of communication.
b) A trademark must be able to tell one company’s goods and services from

from those of another.
c) It is possible to provide a graphical representation of the trademark.

In order to accurately identify trademarks, a graphical depiction of the trademark is
an administrative need.11 In order for a mark to be able to be written on paper and
published in a journal, the words must be able to be visually represented.12 It serves
as a steadfast compass, pointing out exactly where the goalposts are. There are two
primary reasons why courts demand graphical representation requirements in Swizzels
Matlow Ltd. Application (No. 2), according to the court.13

a) To make it easier for merchants to see what other businesses have registered
for trademark registration.

b) To allow the general public to easily identify the trademarked symbol, which
is the subject of registration.

It is impossible to determine the exact degree of precession in a graphical depiction
since it is not specified anywhere. An examination of its requirements reveals, however,
that such presence must be adequate to ensure the Act’s complete and efficient execution.14

A broad interpretation of “visual perceptibility” under the TRIPS agreement should
be utilised to account for non-conventional trademarks, but it should also take into
account the legislative objective of defining a broader test of “graphical representability”.15

UNDERSTANDING THE CONFLICTING ASPECT OF GRAPHICAL
REPRESENTATION AND NON-CONVENTIONAL MARKS

An application to register non-conventional topic matter presents the first set of hurdles.
A sound, odour, or texture cannot be fully flattened out and represented with words
and images. Based on this reasoning, the use of a registration-based trademark system
is justifiable that “it enables those engaged in trade, and the public more generally, to discover
quickly and cheaply which signs third parties have already claimed”.16

10 Sec. 2(1) (zb) of Indian Trademark Act 1994.
11 Mishra Neha, “Registration of Non-traditional Trademarks”, Jor IPR, Vol. 13, Jan 2008, P.

43-50.
12 K.C. Kailsasam & Raju Vedaraman, “Law of Trademarks and Geographical Indications,

2nd Ed, (Wadhwa & Co; Nagpur) 2005, p. 10.
13 Swizzels Matlow Ltd’s Applications (NO-2) 2000 ETMR-58
14 Majumdar et al, “Graphical Representability of Non-Conventional Trademarks Jor. IPR,

Vol. 11, Sept. 2006, Pg. 313-317.
15 Art15 of TRIPS agreement 1994 “lays down that Members may require a condition of

registration, that signs be visually perceptible”.
16 R. Burrell ‘Trade Mark Bureaucracies’ in G. Dinwoodie and M. Janis (eds.) “TRADE MARK

LAW AND THEORY: A HANDBOOK OF CONTEMPORARY RESEARCH” 95-98 (Edward
Elgar, Cheltenham, 2007).
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The system consequently relies on the accuracy of the register, it’s where the graphical
representation need, to establish the sign as a reference point, comes into play. According
to the ECJ in Sieckmann, the pictorial representation must be crystal clear for this
criteria to be met ie. “clear, precise, self-contained, easily accessible, intelligible, durable and
objective” (Sieckmann criteria).17 According to the ECJ these requirements have wider
implication since they clearly “define the mark itself in order to determine the precise subject
of the protection”; By doing so, the register is able to carry out its bureaucratic duties
of conducting trademark examinations and processing, while also making it easier for
rivals to recognise protected marks. The trade mark register’s definitional, bureaucratic,
and informational duties are referred to as these by Burrell and Handler.18

These colour codes19 and textual descriptions of the colour (e.g. “dark blue”) have
been acknowledged as appropriate visual representation by the UK Trade Marks Registry.
However, it states that although external reference materials may be used for
interpretation, there are restrictions to this: The graphical depiction of a trademark
must be clear enough for those who are looking at the register or perusing the Trade
Mark Journal to comprehend what the trademark is. To the detriment of others,
representations that are accurate but difficult to understand without the use of expensive
specialised equipment or services are prone to be affected because they cannot be
“easily accessible.” So long as they’re easy to find, external references like colour
codes are OK. When it comes to the Sieckmann criterion, the European Court of
Justice has again strayed from a rigorous reading.

DEMARKETING COLOR UNDER THE CATEGORY OF NON CONVENTIONAL
TRADEMARK

Among the newer non-traditional trademarks, colours are among the most important.
A colour mark identifies a service or product via the use of a unique colour or colour
combination as a trademark. It’s among the more conventional insignia amid the more
outlandish ones. Color and colour combinations may assist differentiate products in
the marketplace when conventional identifiers aren’t easily recognised by buyers.
Marketers have known for a long time that colour is an effective tool for building
brands. A company may choose to employ colour as a mark for a variety of reasons
other than as part of a more complex design. In today’s advertising-heavy environment,
when customers are less able to react quickly, it is critical to create new means to
communicate. This is due to the media’s dominance and the restrictions imposed on
rivals. The “new mark” had evolved as a consequence of this occurrence. Business
executives and politicians as well as courts have recently focused their attention on

17 Sieckmann.
18 See, R. Burrell & M. Handler Making Sense of Trade Mark Law, I.P.Q. 388 (2003). However,

the authors are critical of the effectiveness of these functions.
19 For further details on colour codes, see, UK TM Registry Practice Amendment Notice 2/06

(Apr. 12, 2006). (“There are a number of colour identification systems in existence e.g.
Pantone®, RAL and Focoltone®”). Non Conventional Trade Marks in India Vol. 22(1) National
Law School of India Review 2010
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the non-conventional trademark category of colour. Unlike olfactory indicators, there
are no substantial graphical representation challenges with colour signals. Just because
they have a special talent doesn’t mean they don’t have problems. Colour markings
are more difficult to register than conventional marks for three main reasons, in addition
to the criteria for registering a conventional mark.

1. They can only be given to well-known companies.
2. Secondly, the examinations are more rigorous.
3. Lastly, these marks require acquired distinctiveness20

The acquisition of these trademarks must be addressed with care for the reasons
indicated above. What is it about trademarks predicated on “combinations of colours”
if a single colour is too “abstract”? Many people have strong opinions on this subject.
As a result of the colour depletion hypothesis, there would be long legal fights over
the numerous shades of colours if just colours were covered (which would be
anticompetitive) (shade confusion theory). Faced with all of these issues, different
countries have chosen a variety of ways to trademarking colours.

PROTECTION AVAILABLE TO COLOUR AS TRADEMARK IN EUROPEAN UNION

The Community Trademark System theoretically allows for the registration of colours
as trademarks21. The problem with colours is that they are often believed to be a
quality of matter itself, despite the fact that they are really a response of the brain to
light bouncing off matter. For example, a red traffic light or a brightly coloured
product may be utilised for both utilitarian and decorative purposes. This means that
colours are not inherently trademark-worthy, but they may become such via their
usage.
If a colour is more widely used, consumers may not recognise this as a trademark,
although this notion may be disproved via proof. In order to prevent other businesses
from merely adopting colour as a selling point for their products, additional caution
must be taken before selecting whether or not to register the mark. This is a widely
held belief across Europe and the rest of the world.
In the leading case of KWS Saat AG v. (OHIM) (Trademarks. and Designs)22, Color
orange was requested to be registered for a wide range of items and services pertaining
to seed preparation and marketing, including seed preparation equipment, seed advisory
services, and the seeds themselves when marketed to the general public. The E.C.J.
agreed that orange might be registered in theory, but only in unusual cases when the

20 Deli Yang “Colour Marketability: Registration in Few Nations and Debatable Among Many”,
JIPR, Vol. 17, May 2012, pg 46-50

21 A, Report “Non-Traditional Trademarks in Europe – Shape and Colour Trademarks – Common
Issues with Obtaining, Exploiting and Enforcing Rights”prepared by the 2004-2005 Europe
Legislation Analysis Subcommittee, March 2005

22 KWS Saat AG v. Office for Harmonisation in the Internal Market (Trade Marks and Designs)
(OHIM) (OHIM) (Trademarks. and Designs) case C447/02 p
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colour was not in common usage at the time. Consulting services were registered,
but equipment and seeds weren’t; orange wasn’t seen as a trademarked colour in the
market, and it was utilised for other companies’ goods instead.23 Of course, if a colour
is trademarked, it must meet the standard for visual representation. It’s not enough
to just show a sample and say its “orange.”24

It is more common for companies to employ colour combinations as a trademark than
single colours since customers are more likely to identify the combination as a trademark
and enable it to become unique. The statement must be more specific than “blue and
yellow for adhesives,” even if the hues of blue and yellow are included and sample
was attached: “Such representations would allow numerous different combinations, which
would not permit the consumer to perceive and recall a particular combination, thereby enabling
him to repeat with certainty the experience of a purchase, any more than they would allow the
competent authorities an economic operators to know the scope of the protection afforded to the
proprietor of the trademark.”25 The same holds true for two-tone capsules as it does for
single colours. “Color combinations” should be allowed to be trademarked under
particular conditions. There is still much discussion over whether or not a single
colour should be protected (i.e., as a distinct colour), however the European Court of
Justice (ECJ) has established the precedent in its Libertel decision.
If you want to trademark a colour, you should use the Pantone system, as recommended
by Libertel: “A colour per se, not spatially delimited, may, in respect of certain goods
and services, have a distinctive character within the meaning of Article 3(1) (b) and
Article 3 provided that, inter alia, it may be represented graphically in a way that is
clear, precise, self-contained, equally accessible, intelligible, durable and objective”. It
is not sufficient to just reproduce the colour in concern on paper, but rather to designate
that colour to use an internationally accepted colour identification code. One colour
trademarks are quite restricted in scope and should be interpreted very strictly, according
to this evidence.
The ECJ also focused on the colour sign’s intrinsic uniqueness. ECJ: Colors don’t
convey anything about a goods or service’s provenance by itself, according to the
European Court of Justice (grounds 39-40). To be clear: according to the European
Court of Justice, a colour in and of itself may be found to have distinctive character
in the sense of Article 3(1)(b) and Article 3(3) of Directive, provided that the mark is
able to identify the service or product for which registration is sought in terms of
the relevant public’s perception (ground 69). This implies that before a colour sign
can be registered, it must have developed a unique identity.
For the sake of competition, the ECJ says it’s important to avoid prohibiting colours
from being used by enterprises that provide similar products and services to those for

23 KWS Saat AG v. (OHIM) (Trademarks. and Designs), Case C-447/02 P (E.C.J., 21 October,
2004).

24 Libertel Group BV v. Benelux-Merkenbureau Case, C-104/01, [2002] E.C.R. II-3843 E.C.J.
(E.C.J.).

25 Re Heidelberger Bauchemie GmbH (24 June 2005), Case C-49/02 (E.C.J.) at para. 35
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which a trademark registration is sought. To comply with the Libertel ruling, a colour
mark’s visual depiction must be accurate and objective, as well as being easy to read
and understand. The use of a globally recognised colour code, rather than just replicating
the colour in issue on paper, meets these criteria. It is necessary to give colour signs a
particular identity before they’re even registered as trademarks. The Heidelberger case,
in which the ECJ reiterated its reluctance to register signs consisting of colour combinations,
bolstered Libertel’s position. If the applicant wants to use a colour or colour combination,
they must show that it’s been established in the context in which it is being used. The
application for registration should contain a systematic arrangement associating the colours
in question in a predictable and regular manner, since these colours or combinations of
colours do constitute a sign. Colour registrations awarded without establishing that
they have gained uniqueness are very dubious and most certainly unlawful under current
European Court of Justice (ECJ) case law.26

POSITION OF U.S.A IN PROTECTING COLOUR TRADEMARK:

Registration and protection of colours are not explicitly prohibited under existing US
trademark law.27 U.S. courts have always been wary of trademarks based purely on
colours or colour combinations. It may be traced back to the 1906, Laschan and Sons
Rope Co. v. Broderick and Bascom Rope Co. case, in which a colour mark action was
brought.28 When the wire rope was shown in court, Laschan stated that it had been
produced with a red or other uniquely coloured stripe. No colour mark was claimed,
but the wire rope was said to be dyed in whatever colour the company chose to
choose. Laschen’s colour trademark was deemed too wide by the court, and the judge
voiced scepticism that colours themselves could be trademarked. Owens Corning
Fibreglass, however, questioned this tradition in 1985, when Owens moved towards
the federal Circuit after being refused the trademark office application for pink colour.
Despite the trademark office’s ruling, the federal appeals court concluded that perhaps
the colour depletion hypothesis should not be a bar to trademark registration. Colored
insulation has long been a trademarked feature of the company’s products, and the
pink panther cartoon has been utilised in the company’s marketing campaigns.
Consequently, Owens Corning was able to register the pink colour for fibreglass
insulation. Because to the 1985 judgement in In re Owens-Corning Fiberglas Corp. by
the U.S. Court of Appeals for the Federal Circuit, the U.S. Patent and Trademark
Office (“PTO”) has accepted registration applications for marks consisting merely of a
colour for over a decade. There was a division in the circuits caused by the Federal
Circuit’s judgement, which other courts of appeal disagreed with, resulting to the
unanimous 1995 decision of the United Stated Supreme Court in Qualitex Co.29

26 A, Report “Non-Traditional Trademarks in Europe – Shape and Colour Trademarks –
Common Issues with Obtaining, Exploiting and Enforcing Rights” prepared by the 2004-
2005 Europe Legislation Analysis Subcommittee,March 2005

27 Qualitex Co. v. Jacobson Products Co
28 201 U.S 166 (1906).
29 514 U.S 159 (1995)
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In Qualitex Co. v. Jacobson Products Co., the Supreme Court of the United States
ruled unanimously on March 28, 1995, that colours may be trademarked. No unique
legal restriction forbids the use of colour as a trademark when it does so. Since the
1950s, the claimant in Qualitex had already been producing green-gold dry cleaning
press pads. Due to the plaintiff’s registered trademark covering the green-gold colour,
the defendant, a competitor manufacturer, used a similar hue on their own press
pads. According to the defendant, colour cannot be protected and hence the plaintiff’s
registration should be cancelled. Plaintiff’s trademark infringed upon by defendant,
according to a California trial court. On appeal, the Ninth Circuit overturned, saying
that the pad’s colour alone was not protectable as a trademark. The Supreme Court
overturned the Ninth Circuit and ruled that the plaintiff’s colour was eligible for
trademark protection, settling a schism among the circuit courts. According to Section
45 of the Lanham Act (“the Act”), any “word, name, symbol or device,” or any
combination thereof,” is a “Trademark.”
In a similar fashion to trademarks that protect the form, sound, and odour of products,
the Court has ruled that colour might be deemed a “symbol” or “device.” Color may
be used to “identify and differentiate [a person’s] products, including a unique product],
from those created or offered by others and to identify the source of those goods,”
according to the Court, and as such it fulfils the legislative definition of a “Trademark”
under Section 45 of the law. However, the Court tempered its conclusion. A colour
may be protected even if its main meaning is to indicate the source of the goods
instead of the product itself, according to the report, since there are no “theoretical
objections” to its acquiring secondary meaning in the minds of the public. The Court
implicitly concluded that colour alone is not enough to distinguish one product from
another.
No objections were recognised under the “functionality doctrine” to trademarking a
color’s hue. Trademark protection is not granted if the feature of the product sought
to be protected is useful or has an impact on the cost or quality of the item, such
that awarding trademark protection to the characteristic would place rivals at a
considerable disadvantage. Because different colours of dry cleaning pads may be
used instead of the plaintiff’s green-gold, the court ruled that colour could serve as a
source identification.
Qualitex has made it plain that trademark owners can now seek protection only on
the basis of colour. However, the Court’s apparent need of secondary meaning plus
implied ruling that colour may not have been fundamentally unique may lead to future
challenges. In Two Pesos, Inc. v. Taco Cabana, Inc.30, the Court relied on the “rule
typically applicable to trademark” to conclude that fundamentally distinctive trade
dress may also be protected without a proof of secondary meaning in 1992, although
this seems to be contradictory. Decision stated that colour may be protected and
registered if specific requirements are satisfied.

30 505 U.S 763 (1992)
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1. To be protected, a colour must have a practical purpose. Meaning the colour
can’t be used for anything other than aesthetic purposes and can’t provide a
competitive advantage for others in the field.

2. Traditional trademark analysis requires the colour to be unique in order to be
protected. That is to say, it must be unique in its own right or it must have
developed a secondary meaning or uniqueness. It’s acceptable proof of secondary
meaning if consumers recognise the colour as a trademark, it has been used
for a long time and exclusivity has been maintained.31

POSITION OF PROTECTION OF COLOR TRADEMARK IN AUSTRALIA

Trademark laws previous to 1995 were more restrictive in their treatment of colour
trademarks, but a new trademark statute that was approved in 1995 and went into
effect on January 1, 1996, changed all that. However, the court’s approach to awarding
registration in the case of BP v. Woolworths proved to be particularly severe. When
this matter was finally settled, it took 11 years. It wasn’t until 1991 that BP formally
requested permission from the Australian trademark office to use green as the primary
colour of its service stations all across the globe. Wolworths Ltd, an Australian store
that also offered fuel service and used colour green, fought BP’s effort to trademark
the shade of green in 1995.
In 2004, BP successfully appealed the decision to federal court and won the lawsuit.
data from 1923 shows that the colour has been linked with BP by 85 percent of
respondents to a consumer study, which BP cited to support their appeal in court.
Woolworths was given permission to appeal after a decision by the Federal Court,
and the appeal was considered in front of the entire court in 2006. Section 65 of the
Trademark Act was cited as the reason for the entire court’s reversal of the prior
decision. That’s because BP didn’t offer others with the protection they needed before
doing so themselves. Because of this, the registration for the colour mark was cancelled.
It was rejected by the Supreme Court when BP requested permission to appeal.32.
The ongoing conflict between Cadbury and Darrel Lea33 over the colour mark serves
as a further illustration of the intricacies of colour markings. Darrel Lee challenged
Cadbury’s monopoly on the use of purple as a colour mark in Australia in 2003,
when Cadbury registered its shade of purple as a trademark. Darrel Lee was sued
by Cadbury in 2005 for trademark infringement. Because Cadbury had an exclusive
usage of purple for many years, the court decided that Darrel Lee hadn’t ever passed
off Cadbury’s goods, because Cadbury had made no continuous attempts to protect a
monopoly on the colour. When Cadbury was granted exclusive use of the purple
colour on the packaging of its designated food products after that court judgement,

31 Morgan, Lewis & Bockius, Intellectual Property Handbook, 5thed., (Washington D.C: 2000), p.
58.

32 Deli Yang, “Colour Marketability: Registrable in Few Nations, but Debatable Among Many”,
JIPR Vol 17 May 2012,pg-246-250.

33 Cadbury schweppens Ltd v .Darrel Lee Chocolate Shop Ltd (no4) 2006, FCA446
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it worked hard to maintain that position. That necessitated that Darrel Lee change
the colour of its trademark.

INDIAN LEGISLATURE TOWARDS PROTECTION OF COLOR TRADEMARK

In India, more than any other country, the use of colour and colour schemes is critical
in establishing the uniqueness of a product or service. One major reason for this is
because, even though many Indians aren’t familiar with the English alphabet, many
brands still utilise the Roman Script as their primary writing system. A person who
is fluent in one of India’s 22 official languages may not be able to identify the script
of another. By their colour scheme and other distinguishing characteristics, items and
services may be distinguished under such situations. In light of the Indian context, it
is vital to safeguard consumers from being mislead and merchants from losses incurred
due to the availability of identical products/services in the business with a comparable
colour scheme in the market. When it comes to determining a brand’s value, the
colour of a product or its packaging may be more essential than its name or logo.
Because of this, a trademark owner must be given exclusive rights to use the colour
in question. In the business world, some companies and goods may be identified by
a certain colour or colour scheme:

• Parachute Coconut Oil is identified by the “dark blue” colour of its bottle;
• Reliance Petrol Pumps if often noticed through the colour combination of green

and blue;
• Our very favourite Nestle Chocolates uses a specific shade of red and Cadbury

Chocolates are acknowledged by the purple packaging of its chocolate bar.
Color as a trademark is registrable in India, despite popular belief. In the Colgate
Palmolive Company v. Anchor Health & Beauty Care Pvt. Ltd. case, the Indian court
recognised and protected colour as a component of trade dress. When it comes to
colour trademarks, the Trademark Registry has dealt with the problem in its Draft
Manual for Trademark Practice and Procedure. Further, according to the Manual, a
color’s ability to be registered as a trademark depends on whether or not its owner
has utilised the mark to inform the public that now the colour is a mark in and of
itself. There has been a problem with colour recognition and the capacity to distinguish
between various hues of a single colour.
The Draft Manual states that unless “the colours are used… in a special or particular
pattern or arrangement, it is likely to be more difficult to prove that in such cases colour
would lend distinctiveness as a badge of origin”34 i.e. As a trade mark, the colours may be
regarded indistinguishable from those of other products. The question of whether
colours can ever meet the intrinsic uniqueness criteria is a more contentious one.
It’s important to know whether the colour “cold” will be recognized as a trademark
by the public for the first time when they see it in the context of a product’s packaging.
Traditional examples of word marks are imaginative or fabricated words like ‘XEROX’

34 Draft Manual Ch II, at 5.2.1.
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or ‘KODAK,’ but there are many more. The use of colours as a trade mark should
not be assumed too quickly, since “there is a public interest in not limiting the availability
of colours for other traders”.35

It is correct that the Draft Manual follows the UK/EU model and uses a careful
approach to analyzing the uniqueness of colours: Consumers are not accustomed to
drawing inferences about the origin of products and services based purely on their
colour or even the colour of its packaging since colour is seldom utilized as a measure
of brand recognition by merchants. A product’s or service’s origin may thus only be
identified by a single colour in rare situations. Section 9(1)(a) of the Act allows for
objections to single-color marks because they lack the ability to identify If a single
colour has intrinsic uniqueness, the customer may think it is acting as a trade mark
under this strategy, although this potential remains.
Contrary to popular belief, the US views pure colour as having no intrinsic individuality,
but rather as something that can only be acquired through time: Supreme Court ruled
that a product’s colour is distinct from phrases or patterns that almost immediately
imply that they pertain to a certain brand, such as “fanciful,” “arbitrary,” or
“suggestive.” Instead, buyers may grow to associate a specific colour on a goods or
its packaging, such as pink on a company’s insulating substance or red on the head of
a huge industrial bolt, with a brand over time, regardless matter how strange the
colour may look in context.36

It is now possible for Indian trademark authorities and courts to take a more US-
centric strategy, rather than a European one, as per the new trademark law. Before
awarding registration, applicants should be required to show they have achieved
uniqueness in the marketplace. This option should be carefully considered. There should
be no room for intrinsic uniqueness in the Registry’s rules. The Manual makes it very
obvious how colours may be learned to be unique: “Wherever the exclusive right to
colour is sought, weighty evidence should be necessary to overcome objection under
Section 9(1)(a) of the Act.”37

Again, it is vital to highlight that customers must identify the colour and utilise these
as a trade mark for particular products and services, not just link the colour with the
manufacturer. In addition to Eveready batteries, I identify red with Vodafone, Virgin
and Coca-Cola. When it comes to individuality, loose linkages are not enough, no
matter how much time they have been used. In the event of further litigation, it is
necessary to think about these two additional difficulties. The first issue is whether
or not colours may be deemed utilitarian as well. The colour pink used over surgical
wound dressings, that closely mirrors the colour of human skin, or the usage of neon
yellow on safety apparel are examples of this. However, unlike the US, where the
notion of usefulness extends to colour markings as well, Indian law only specifically
mentions utility-based objections to forms in section 9(3).

35 Ibid., at 5.2.1.2.
36 Qualitex Co. v. Jacobson Prods. Co., 514 U.S. 159, 162-163 (1995).
37 Draft Manual Ch II, at 5.2.1.3
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Non-conventional trademarks may be subjected to the general theory of functioning,
which is used as a defence to prohibit or cancel registration of trademarks, by the
IPAB or the courts. A wide functional doctrine is a required correction to a broad
trademark definition, since one might envision useful colours, forms, fragrances, and
tastes in addition to those mentioned above. The second concern is with the prospect
of a lawsuit over whether a colour infringes on another colour. Sections 28 and 29 of
the DMCA, as well as defences such descriptive fair usage as per section 30 (2), should
be interpreted narrowly in this case38. Even if a colour is registered, it should be
permitted to continue to be used as a descriptor for other products and services,
such as green for environmental concerns. The legal battle against the use of colour
markings is already well underway. On the basis of BP’s registration for a specific
shade of green for its service stations, Cadbury’s has been embroiled in protracted
legal proceedings in Australia over the usage of purple for chocolates. ‘ The methods
of comparison established for words or pictures under infringement laws will also
need to be applied for colours, shapes, and sounds whenever such marks are registered.

LEGAL STANDING OF OTHER COUNTRIES ON PROTECTION OF COLOR
TRADEMARK

Further we can observe that the Mexican Industrial Property Law forbids registration
of “isolated colours, unless combined or accompanied by elements such as signs, designs
or designations that make them distinctive.” 39 Additionally, the Supreme Court ruled
that a mark consisting of simply one colour, or a colour paired with an indentifying
symbol, may be registered as a trademark under the Lanham Act. Single colour marks
are also not protected by the rules against unfair competition.
The Supreme Court in Qualitex did not consider the question of how a colour is
depicted in a picture. No matter how established it seems to be, one may always
claim that a color’s inability to be visually depicted prevents it from being trademarked.
The Federal Board for Intellectual Property Matters (FB) in Switzerland made this
argument. 40 An impact on the eyes made by light sources or dispersed by the body is
the formal definition of a colour, according to the FB, and it cannot be observed
apart from the item to which it is applied. Since the colour itself could not be represented
graphically, registration for a trademark was ruled to be impossible. This powerful
argument should be taken into consideration by judges and could only support the
claim that colours should not be registered as trademarks.
In fact even the Brazilian Industrial Property Code41 explicitly prohibits the registering
of “colours and the names thereof unless combined in an original manner”, as it is

38 BP Amoco Plc v. John Kelly, [2001] F.S.R. 21 (High Court of Justice in Northern Ireland).
39 Article 90(V) of the Industrial Property Law of 1991, as amended in 1994.
40 Re KJ Suchard SA (unreported),TROLLER, K, “Switzerland; trademarks – registration of

colour alone as trade mark”, p.26
41 Law No. 5.772 of December 21, 1971.
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possible to register combinations of colours, but not single colours, if they are blended
in a particular way. As a further point of confusion for consumers, despite widespread
usage, courts have declined to grant trademark protection to a single colour.42

On January 1, 1996, the South Korean trademark law were revised to incorporate
colour or colour combinations as component of a registrable mark, however colour
itself is still not protected. Unfair Competition Prevention Act Article 2(1) theoretically
prohibits the use of colours that are well-known in Korea as the trademark of a
certain party from being used in goods without permission.
Despite the fact that Chinese legislation does not allow the registration of single
colours, a colour combination may be registered if it has become unique through
usage. Color mark protection has not been considered by the courts.
Single-color marks cannot be registered in Taiwan, however a colour combination
that has gained uniqueness through extensive usage may be. Even though the Fair
Trade Commission is looking at at least one case involving the improper use of such
a unregistered combination of the two colours underneath the Fair Trade Law, it
seems that the courts have not addressed colour markings. A single colour / colour
combination trademark cannot be registered in Japan, and no legal judgements have
been made on this subject.

CONCLUSION

A few examples on single-color registrability have been handled with since Libertel,
therefore it may be inferred that this is the case. Recent instances like KUKA Roboter
GmbH v OHIM (Case T-97/08) and Wilo SE v OHIM (Cases T-282/09 and T-329/09)
show the EU’s stringent attitude. A “shade of orange” for “articulated robots” was
sought in vain in the first case, while “green and brown” for “cosmetics,” both hues
recognised usual in the sector in issue by the General Court, were sought in the
latter case. In KUKA, the Supreme Court reminded us that the condition of colour
availability is likely to be and remain an impediment to colour mark registration. In
the UK, however, a Nestlé SA v. Cadbury Ltd. attempt to oppose the registration of
a shade of purple provides useful guidance on how to accurately register a single
hue. Cadbury’s argument rested on similar ground as Libertel: “ strong market share,
intensity and consistency of use of the color with the product, longevity of use and
strict branding guidelines for licensees formed the foundations of Cadbury’s case.”
Despite the fact that it wasn’t ground breaking, the latter case showed that a colour
may meet for trademark protection if it is utilised and the public is fully cognizant of
it, despite the fact that the bar to register a colour alone is very high and difficult to
achieve. Many and extensive demonstrations of acquired uniqueness will be needed
since people are fundamentally incapable of differentiating between similar things.
The relevant public opinion, as proven by a consumer study, was the trigger factor
that tipped the scales in Cadbury’s favour. Trademark registration for non-traditional

42 In The L.S. Starrett Company and Industria e Comercio L. Starrett S.A. v. The Stanley Works
and Ferramentes Stanley S.A. (1987/1988).
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trademarks, particularly a Community Trademark one, is very difficult for these types
of trademarks. Nevertheless, the MPI research offers some promise for non-conventional
trademarks by suggesting a conscious shift in the way acquired uniqueness is measured.
There is a need for a change in the current Community Trademark system so that
non-conventional trademarks may be evaluated for their acquired uniqueness, not
only for each EU Member State, but for the whole Union as a whole, rather than just
for each individual Member State. To add insult to injury, a country-by-country
examination ignores the premise of the Community Trademark, which recognises the
EU as a single market. Ultimately, candidates must be as accurate as possible in order
to effectively record colour markings. They should follow all seven stages to registration
heaven, particularly the ones that focus on accuracy and durability, to avoid any
issues with their registration. However, if the colour or colour combination is not
distinguishable, all of the effort to visually portray the colour is wasted. It’s still
difficult to register colours or other atypical markings, even after going above and
above international requirements by permitting registration of a single hue and mimicking
the US method.
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Cyber Crime Investigation in India

Bhanu Kapoor* & Dr. Inderpreet Kaur**

ABSTRACT

“The amount of information seized in criminal investigations has skyrocketed. Investigators are
more than ever presented with huge amounts of heterogeneous data, a wide range of data formats,
and greater complexity in dispersed stored data. With ever-increasing network capacity, processing
or simply storing a portion of the network traffic has become increasingly difficult. Criminal
investigations, on the other hand, must resolve offences in a quick manner. It is necessary to
develop new computational methodologies, infrastructure, and algorithmic approaches. While
Big Data presents a problem for criminal investigators, it can also assist them in identifying
and detecting patterns that might help them prevent and solve crimes. This article aims to
draw attention to present issues in cybercrime investigations – as well as how the Indian
judiciary addresses them – and potential approaches to preventing cybercrime.”

INTRODUCTION

Computers are employed as technology to improve modern living in private, educational,
and commercial settings, and detecting them is a difficult task for India’s police and
investigating agencies. Investigation and collection of evidence from computers
necessitates knowledge, and most people in our country lack computer skills. This
leads to our government to go with agencies1.
Over numerous decades, information and communication technology (ICT) has evolved
to aid human automation and advancement. Electronic technologies, such as computers,
smart phones, and other such devices, are deeply embedded in practically every part
of our daily lives. Although the benefits are immense, which is why we invest in
such technology, cyber criminals are taking advantage of them for their own gain.
Any white-collar crime, insiders, and other malicious acts or misuse of ICT systems
are also included. As a result, cybercrime encompasses not only criminal behaviours,
but also the misuse of the purposes for which ICT systems were created.
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Cyber criminals’ ability to attack computer systems has been bolstered by recent
developments in ICT and Internet availability. Cybercriminals can now affect a much
larger number of victims than they did previously, with victims located all over the
world. Meanwhile, the number of seized data and the complexity of used technology
has grown, according to Cyber Crime Investigations (CCI). However, many investigative
techniques, such as keyword searches and data visualisation, are designed solely to
aid hand investigation. As a result, established methodological approaches are unable
to cope with today’s cybercrime investigations’ large-scale data collection. This results
in investigations taking months or years before bringing justice and stopping crime2.
Only pre-programmed human knowledge and expert judgments are used in current
methods and instruments. Keyword search, log event correlation, data visualisation,
and manual exploration are examples of data processing techniques. On the one hand,
the practically exponential growth in data amount, complexity, and speed makes such
methods inefficient. On the other hand, more efficient models capable of defining
phenomena in data, processing, and finding evidence are required. Computer-based
methods and modelling are thus slowly becoming an inseparable part of criminal
investigations3

RESEARCH QUESTIONS

• What is Cyber Crime Investigation?

What are the steps involved in Cyber Crime Investigation?
How is Cyber Crime Investigation dealt by Indian Judicial System? How are complaints
registered Online?
What are the barriers in Investigation?

RESEARCH OBJECTIVES

This research helps to a better knowledge of cyber-crime investigation and prosecution
in India. It also covers the police department’s investigation mechanisms and numerous
approaches, as well as the Indian legal system.

Research Methodology

Cyber-crime investigation begins with interviewing and information collection; after
that, a computer forensic tool is utilised to locate the culprit as well as the amount of
data loss made. Once the evidence has been gathered, it must be secured without
compromising its originality. The evidence gathered by the investigating officer should
be organised, and the report should be submitted for prosecution.

2 B. Schneier, “Tracking the owner of kickasstorrents,” https://www.schneier.com/blog/
archives/2016/07/tracking the ow.html, July 2017, ac-cessed: 05.07.2017

3 “Forensic logic announces acquisitionof coplink platform from ibm,” https://forensiclogic.com/
forensic-logic- announces-acquisition-of-coplink-platform-from-ibm/, accessed: 07.11.2017
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CYBER CRIME INVESTIGATION

Cybercrime is an area of criminality that is rapidly expanding. Despite the fact that
there is no common definition of cybercrime, law enforcement typically distinguishes
between two types: cyber-enabled and cyber-dependent offences.4 Traditional crimes
that use ICT to expand their scope or reach are the first type, whereas crimes committed
solely via the use of ICT are the second. Cyber-dependent crime has – after more
than two decades5 –became one of the major treats to our global economy. Further,
literature overview shows the major categorization of Computer-related Crimes (in
the book “Cyber Crime Investigations”6,which is also applicable to ICT:

• ICT as a target
• ICT as a tool
• ICT is affiliated with a crime
• Crimes against ICT industry

Furthermore, there was established Convention on Cybercrime or Budapest Convention
on Cy-be crime in 20017, which has been ratified by52 states as of December 2016.
The Convention includes provisions on how to combat such crimes. Estimates show
cyber-dependent crimes results in about 450 billion USD loses in 2016 alone8. Some
estimates this number to increase up to four times by 2019, to 2 trillion USD9. A
recent His-cox Cyber Readiness Report10 estimates that 72%of US businesses and 43%
German firms have been successfully attacked by cyber-dependent crimes, while 42%
had to deal with two or more attacks
Which in turn increase the expenses used on cybersecurity, reaching on average 11.7
million US according to Accenture11. Cybercrime has begun to influence the everyday
lives of ordinary people as a result of the strong integration of ICT in modern society.
The majority of computers in the 1990s had storage capacities of hundreds of megabytes.

4 M. McGuire and S. Dowling, “Cyber crime: Areview of the evidence–research report 75,”
2013.

5 D. Griffith, “How to investigate cybercrime,” http://www.policemag.com/channel/technology/
articles/2003/11/how-to-investigate- cybercrime.aspx,November 2003, accessed: 07.11.2017.

6 A. Reyes, R. Brittson, K. O’Shea, and J. Steele,Cyber Crime Investigations: Bridging the
GapsBetween Security Professionals, Law Enforcement, and Prosecutors. Elsevier Science,
2011.

7 O. E. COUNCIL, “Convention on cybercrime,”Budapest, November, vol. 23, 2001
8 L. Graham, “Cybercrime costs theglobal economy $450 billion: Ceo,” https://www.cnbc.com/

2017/02/07/cybercrime-costs-the-global-economy-450-billion-ceo.html,February 2017, accessed:
07.11.2017.

9 S. Morgan, “Cyber crime costs projected to reach$2 trillion by 2019,” https://www.forbes.com/
sites/stevemorgan/2016/01/17/cyber-crime-costs-projected-to-reach-2-trillion-by- 2019/,
January2017, accessed: 07.11.2017.

10 “The hiscox cyber readiness report,” Hiscox, Tech. Rep., 2017.
11 “Cost of cyber crime study,” Accenture, Tech. Rep., 2017.
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This means that the majority of the files may be evaluated quickly by a single person.
Smartphones already have 128 GBytes of storage, while PCs and laptops currently
have 2-4 TBytes of disc storage. As a result, new ways of thinking and processing
methods, such as reduction strategies, data mining, and intelligent analysis, must be
researched12. Law enforcement authorities had to adjust their forensic methodologies
to deal with these relatively new crimes and the manner in which they were perpetrated.
As a result, the umbrella term Digital Forensics (DF) has emerged, encompassing
sub-areas such as mobile devices, memory, network, database, and computer forensics.
The investigative strategy of law enforcement agencies needs to alter as well. As
depicted in Figure 1, a general Digital Forensics Process (DFP) includes not only crime
scene work (identification, preparation, approach strategy, and preservation), but also
advanced data analytics throughout lab work (Collection, Examination, Analysis and
Presentation). A successful CCI is also about implementing Digital Forensic Readiness
(DFR)13. A good DFR implementation includes planning and implementing policies
that encourage quick and cost-effective incident investigation. Policies include measures
to collect and properly preserve relevant digital evidence; to determine how an incident
occurred and provide the necessary documentation to prosecute the perpetrators; and
to determine how the incident occurred and provide the necessary documentation to
prosecute the perpetrators.

STEPS INVOLVED IN CYBER CRIME INVESTIGATION

Many technological advancements and improvements have occurred in the digital India
era, and many new inventions are still in the works. With the advancement of technology,
the number of crimes involving technology is increasing every day. Many of the charges
are being filed under the IT Act of 2008, which was later revised in 2010. Data theft,
hacking, unauthorised access, pornography, intellectual property theft, cyber terrorism,
viruses, and many other cases have been reported under this category. Cybercrime
has become a significant threat to business, national security, and the general public.
The following are the process of cybercrime investigation methodology14:-

1. Questioning

Try to gather information about the crime, why the crime was committed and how
to precede investigations.

12 D. Quick and K.-K. R. Choo, “Impacts ofincreasing volume of digital forensic data: Asurvey
and future research challenges,” DigitalInvestigation, vol. 11, no. 4, pp. 273 – 294, 2014.
[Online]. Available: http://www.sciencedirect.com/science/article/pii/S1742287614001066

13 R. Rowlingson, “A ten step process for forensicreadiness,” International Journal of Digital
Evi-dence, vol. 2, no. 3, pp. 1–28, 2004.

14 Gupta AK, Gupta MK. E-governance initiative in cyber law making. International Archive
of Applied Sciences and Technology. 2012 Jun; 3(2):97-101.
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2. Gathering Information

By checking web cameras, wire jacks, etc., sometimes the evidence is gathered from
the hacker’s computers as well.

3. Computer Forensics

Following the inteííogation and infoímation collection píocess, e-medico-legal tools aíe
used to gatheí evidence. The evidence gatheíed is expected to be píimaíy.

Techniques of cybercrime investigation:

• Searching Who is
• Tracking IP address
• Analysis of webserver logs
• Tracking of email account
• Trying to recover deleted evidences
• Trying to crack the password
• Trying to find out hidden data

A computer investigator should follow some of the investigative methodologies to
discover the truth. Once the evidence has been acquired, the original data should be
stored safely and the duplicate data should be worked on. The forensic investigator
should ensure data integrity. When examining cyber forensic cases, forensic investigators
should take the following measures. One should gather the evidences without affecting
the chain of custody of the evidences. The process of investigation should not ruin
the reputation of the investigator and also the reputation of the organization.

• For legal opinion the company should call for a legal advisor
• The First Response of Procedures (FRP) is prepared by the forensic investigator.
• The evidence from the crime scene is gathered by forensic investigator and it

is afterwards taken to forensic lab.
• The collected evidences are prepared as bit stream images and it is converted

to MD5 hashing algorithm.
• Before concluding the investigation, the forensic investigator should examine

the evidences and finally he should prepare the investigation report.
• Finally, the forensic investigator should hand over the investigation report to

the client15.

INVESTIGATION OF CYBERCRIMES CASES BY POLICE DEPARTMENT

Identity theft, hacking, phishing, spamming, and cyber stalking are all new cybercrime
trends. With these new forms of crimes on the rise, it’s past time to update and

15 Available through :https://en.wikipedia.org/wiki/Article_ (grammar). 2008
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reform the investigation approach that will be effective in prosecuting cyber-crime
cases. There are gaps in the police department’s investigation capabilities in this area.
In cybercrime cases, there are various flaws in the investigation system, including a
gap between reporting of crimes, detaining criminals, and finally producing the offenders
for trial. The criminal process code’s section 16 and the Indian penal code’s section 2
will be used to handle situations involving territorial jurisdiction. To avoid the lack
of an operational manual that defines the ways of managing and investigating cybercrime,
a legal and law manual has been drafted. To investigate cybercrime, a standard
investigation technique must be established.16.
The cyber-crime cells that are now in operation should be staffed with highly technical
personnel and equipped with cutting-edge crime and investigation infrastructure. In
addition to technical professionals, a cyber-crime cell should be established. The cops
lack experience and skills in dealing with cyber forensic instruments such as data
transmission and password cracking. Due to a lack of technological capabilities, forensic
laboratories at the district level are also hesitant to handle the data.

HANDLING OF CYBER CRIME CASES IN INDIAN JUDICIAL SYSTEM

With the advent of the Internet, cyber law has emerged as a new subject of study.
Computer crime, e-commerce, and freedom of expression, as well as copyright or
patent rights, intellectual property rights, and privacy rights, are all covered by computer
law. Illegally utilising credit cards (due to deception and lying), unauthorised access
to computer systems, child pornography, software piracy, Phishing, and cyber stalking
are all examples of computer crime. Cryptography and data security are part of e-
commerce. Defamation, censorship, and obscenity are all examples of freedom of
expression. Intellectual property rights and the copyright laws cover software licencing
and trademark protection. On the Internet, data protection and privacy are addressed
by privacy rights.17.
In the criminal justice system, an investigation into a crime and the gathering of
evidence yields little unless the prosecutor is able to win the criminal’s conviction. If
the investigation agency is unable to discover criminal activities carried out using
criminal means, it will engage in suspicious behaviour. It’s not easy to keep track of
evidence in a computer crime. In some computer crimes, all of the evidence is electronic,
with no factual storey, film proof, or human witness. Of course, the percipient witness
will be the computer forensic examiner. The computer forensic examiner must be able
to persuade the courts that the electronic evidence can be used as evidence in a trial,
that it is real and reliable, and that the evidence has been properly preserved.

16 Cyber crimes and the law. 2011. Available through: http:// www.legalindia.com/cyber-
crimes-and-the-law

17 Rastogi A. Cyber Law, Law of Information Technology and Internet. 1st ed. Lexis Nexis;
2014. p. 1-17.
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JURISDICTIONAL ISSUES IN CYBER CRIME INVESTIGATION

Because of the universal character of cybercrime, jurisdiction is one of the most important
challenges. Cyberspace eliminates the territorial concept, making it distinct from
traditional criminal activity. Section 75 of the IT Act grants unique authority to handle
cyber-crime matters outside of the jurisdiction, including obtaining assistance from
outside the jurisdiction for evidence collection and assistance from local law enforcement
agencies.18

JUDICIAL REFORMATIONS

In India cyber-crime cases are registered under three broad categories they are
Information technology act, Indian penal code, and other State Level Legislations (SLL).
The following are the cases registered under IT Act19.

• Tampering of electronic documents – sec. 65 of IT Act
• Loss or damage to computer utility or resource – sec 66(1)
• Unauthorized access to computer system – sec. 70
• Hacking – sec. 66(2)
• Electronic obscenity – sec. 67
• Failures of order of certifying authority – sec. 685
• Misrepresentation – sec. 71
• Fake digital signature publishing – sec. 73
• Fake digital signature – sec. 74
• Privacy/confidentiality breach – sec. 72
• And many other crimes20.

CYBER CRIME POLICING IN INDIA

In each district, a cybercrime police station should be established. It must be used in
conjunction with skilled individuals when dealing with cybercrime incidents. The central
government approved the Crime and Criminal Tracking Systems (CCTNS) in 2009 as
part of a national E-Governance project to identify crime across the country utilising
an IT-enabled tracking and crime detection system. However, it has yet to be finished
by all of India’s states. The lack of expertise about IT-enabled equipment also makes

18 Available from: https://en.wikipedia.org/wiki/ Wikipedia:Article_titles. 2017
19 Barkha, Mohan UR. Cyber law and crimes. IT Act 2000 and Computer Crime Analysis. 3rd

ed. 2011. p. 1-8.
20 Information Technology Act 2000. 2017. Available from: http://www.dot.gov.in/act-rules/

information- technologyact-2000
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it difficult for police officers to use the CTNS. Other problems include the lack of a
facility in police stations to analyse cyber forensic cases.21

REGISTERING COMPLAINTS ONLINE

The national government has started steps to build an online complaint launching
platform in response to Supreme Court of India directions for handling cyber crime
cases such as online financial fraud, cyber stalking, and others. This portal will be
beneficial in determining the current status of a crime that has been reported online.
It will allow the police to track and update the current status, as well as escalating the
case to higher officials.22

BARRIERS IN INVESTIGATION

• Obtaining Witness Cooperation
• Logistical and Practical Barriers
• Problems of Encryption
• Securing Erudition
• Choosing the Appropriate Jurisdiction
• Identifying suspects
• Search and Seizure
• Locating and Securing Relevant Material
• Mutual Assistance

CONCLUSION AND SUGGESTIONS

It is necessary to establish processes and manpower for the prosecution of computer-
based crime cases in order to combat them on a war footing. It must be ensured that
the system allows for harsh punishment of computer-crime and computer criminals,
so that similar acts can be used to prevent crime in the future. The majority of offences
under the Information Technology Act are now punishable by up to three years in
prison. This penalty should be increased to a level that deters a computer criminal
from committing nearly identical and similar offences in the future. Separate benches
must be constructed to allow for the efficient tracking and recording of computer
cases. With the constitution of cyber judges, the police department can prove the
talent in cybercrimes cases.

21 Policing cyber crimes: Need for National Cyber Crime Coordination Centre. 2016. Available
from: http://www. orfonline.org/expert-speaks/policing-cyber-crimes-needfor-national-cyber-
crime-coordination-centre/

22 Cyber crime complaints can be filed online: Centre. 2016. Available from: https://
timesofindia.indiatimes.com/india/ Cyber-crime-complaints-can-be-filed-online- Centre/
articleshow/55656635 cms
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The following are suggestions recommended:
• Internet security to be tightened
• Encryption technology to be used
• Cyber Law need to be amended
• Intrusion detection systems to be used
• Cyber forensic lab should be get established in all the police stations
• Establishing of cyber courts for handling cyber crime cases.
• Educating the public regarding cyber crimes cases
• Motivating victims of cyber crime for registering complaint against the criminals.

Computers will play a significant role in the coming years. We will not be able to
accomplish any work in our daily lives if we do not have access to a computer. As a
result, as the usage of technology grows, so will the rate of crime. In order to uncover
the facts, the cybercrime case must be treated with extreme caution. It is critical to
provide training for police and judicial officers. India has a long way to go in terms
of dealing with cybercrime.

FINDINGS

According to reports of cybercrime in India, the country lacks technological experts
to handle the issues. There are a very small number of police officers who are technically
trained. There is also a gap in the judicial department. Judicial Jurisdiction in Cyber-
Crime Cases is the second main issue. Regular training for judicial and police officers
is required. The
Information Technology Act will be amended, and criminals will face harsh penalties.
The majority of the clauses of the IT Act only have minimal penalties, which must be
modified.

APPLICATION/IMPROVEMENTS

The creation of cyber-crime police stations and cyber-forensic labs across the country
is urgently needed. Recognizing the gravity of this new crime, the government should
take steps to improve technology for dealing with high-tech crimes.
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Online Education System in India and how Cyber Crime Claws
on Online Education: A Study

Debika Mukherjee*

“Online learning is rapidly becoming one of the most cost-effective ways to educate
the world’s rapidly expanding workforce.” - Jack Messman, former CEO at Novell,
Cambridge Technology Partners, Unionacific Resources, Somerset House Corp.1

Threat is a mirror of security gaps. Cyber-threat is mainly a reflection of our weaknesses. An
accurate vision of digital and behavioral gaps is crucial for a consistent cyber-resilience.”

— Stephane Nappo2

ABSTRACT

The Covid-19 pandemic and its consequent lockdowns and movement restrictions have served as
an inflection point in the field of education across the globe. Due to the spread of Covid-19
government has forced nation wise lockdown on March 25th, 2020 to combat this situation
and it shows the closure of educational institutions. Since this period digital/online education
acts a vital role in India and the teachers and students harmonize the classes through online
medium, but they are continually victim by various forms of cyber attacks. This paper wants
to study the online education system, its positive and negative impact are observed in India.
To make more effective on online education the author have to show several governmental
schemes. Gradually the growth of online education is interrupted by cyber crime. This paper is
also focus how cyber crime is affected on online education and how we can save our education
sector from cyber threats with some government’s actions and some proposed suggestion to both
the students and teachers also. Finally in the concluding remarks the author then acknowledges
the digital learning more cost effective so there is also cyber security is required for the betterment
of the students.
Keywords: Online Education, India, Cyber Crime, Claws, Study.

1. INTRODUCTION

Many institutions, college and Universities around the world are bound to shut their

* Research Scholar, Dept of Law, Bankura University, West Bengal, E-mail: debika26@gmail.com,
Mobile: 7980594174

1 https://www.designingdigitally.com/blog/2015/03/10-fascinating-online-learning-quotes (last
visited on 2-01-2022)

2 https://www.goodreads.com/quotes/tag/cybercrime(last visited on 3-01-2022)
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doors and have engaged to take classes through online mode during COVID-19 pandemic
situation. Since April 29, 2020, more than 1.2 billion children of the 186 countries have
been affected by school closures. From that period digital education has plays a great
role.3 In Denmark, children up to the age of 11 are came back schools after initially
closing on 12 March, but in South Korea students are give attendance on online. As a
result, education has altered noticeably and teaching is taken through medium of
digital platforms.

2. ONLINE EDUCATION IN INDIA

Online education helps the students to attend the classes from their home and makes
education available even in this pandemic situation. Not only that it also allows students
to learn lectures and they can lessen the lecture repeated times after recording that.
From this way online education has extent globally.4 Due to the closure of educational
institutions the government of India gives supports online education to achieve academic
goals. Never before that are we learning this way. So it is a new concept in our
country.

2.1 Modes of online education

Around all private and public institutions have using the online platforms for their
students like Zoom, Google Meets Microsoft teams, Skype etc. In fact, a host of phishing
websites for popular platforms like Google meets and Zoom start on online learning.
From the end of April to mid-June, Check Point Research has revealed that 2,449
domains related to zoom had been recorded, and 32 of which are malicious and 320
were “suspicious”. Suspicious area is also listed for Microsoft Teams and Google Meet.
Users who are clicking the URLs and then installed/download the virus programs
which would then pass before the cyber offenders.5

2.2 Positive impact of online education

As per the survey report of Brainly about 54 per cent students in India now feel
happy with online mode.6 Let be checked some positive sides of online education
• Effectiveness
Online classes proves that teachers are very competent to deliver their lecture not
only from text books, but from different online resources and also with PDF file,
video modes, giving notes by sharing options, screenshots etc.

3 https://securelist.com/digital-education-the-cyberrisks-of-the-online-classroom/98380/(last
visited on 30-12-2021)

4 https//www.indiatoday.in/amp/education-today (last visited on 29-12-2021)
5 https//securelist.com/digital-education-the-cyberrisks-of-the-online-classroom/98389( last

visited on 30-12-2021)
6 https://timesofindia.indiatimes.com/home/education/news/54-of-indian-students-

comfortable-with-online-learning-survey/articleshow/82179145.cms (last visited on 3-01-2022)
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• Access the material at any
Another positive aspect of online education is that students can attend the classes at
any place within the schedule time and they can access any material, notes which is
share by the teachers at any time of their choice and they can also lessen the lecture
repeated times if it be recorded.
• Inexpensive and reasonable and fair
Online learning is inexpensive. Students can afford it from their home which decreases
their transportation costs, Tiffin allowances etc. So it is reasonable.
• Maintain Student Attendance and punctuality
As students can attend it from home so the number of the student’s attendances are
increased specially in this situation. Sometimes even students are sick but he/she is
interested to attend the class from their home.

2.3 NEGATIVE SIDES ON ONLINE EDUCATION

As per the survey nearly43 percent of teachers have expressed their view about their
dissatisfaction on online learning during the pandemic, while nine percent of them
have told their satisfaction to take classes through online mode. A total of 220 school
teachers have been taking part and 20 people, together with eight teachers have been
discussed for an online survey published in the Delhi Commission for Protection of
Child Rights’ (DCPCR) first journal — Children First: Journal on Children’s Lives.7

Let be checked the negative impact of online classes;
a. Network problem
One of the biggest issues for online classes is internet problem. Even some smallest
cities, village internet are several times connection failed while classes are going on.
So there can be a lack of stability in learning for the students.
b. keep separate from others
As of Covid 19 impact students are obliged to do classes from their home so it is
isolated from their friends and batch mates, there is no physical communication also
between the students and the teachers. Especially online education affects the infants
who first take their admission in the schools. They don’t have any idea about physical
classes. So online learning also has negative impact on the moral and social well
being s of the students.
c. Teacher Training 
Teachers should have basic knowledge of digital medium .Sometimes teachers cannot
join the classes at proper time due to technical issue. For this reason, school authority
most provides proper training about online technology.

7 https://www.indiatoday.in/education-today/news/story/43-teachers-unhappy-with-online-
mode-of-teaching-in-pandemic-survey-1868867-2021-10-24
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d. Maintain Screen Time
Students sometimes feel reluctant to attend the classes due to their heavy class hours.
Sometimes they want rest to refresh their mind and many students feel mental problems,
eye problems, sleep disruption after attending full scheduled classes with the screen
on phones. So this is one of the negative aspects of online classes.8

2.4 ONLINE EDUCATION’S IMPACT ON TEACHERS AND STUDENTS

Both teachers and students are suffers many difficulty during online education such
as teachers are facing technological problem. Sometimes we see there is also lack of
awareness of students about online learning.9 Since this period online education acts
significant role in but it makes mental pressure due to the class load on students.
Not only that it has bad effect on their eyes, ear etc.
Apart from that records can be maintained to check whether the concerned teacher is
teaching negligently or not during online learning. Even teacher has many other duties,
in this unlock period in many Colleges teachers are attending the college to do other
academic activities which are be given to them.

3. GOVERNMENTAL SCHEME ON ONLINE EDUCATION

There are several governmental program me for online educational resources e.g. PM
eVidya, SWAYAM , Diksha, e-pathshala, National Repository of Open Educational
Resources,National Digital Library of india, NIOS, and IT initiatives like e-yantra, Free/
Libre and Open Source etc.
 PM eVidya- One Nation One Digital Platform
The Government of India has initiated the PM eVIDYA program. Under this plan,
the top hundred universities of the country will commenced via online education
after 30th May 2020. T For all those students even those who do not pay for internet
there is sway am Prabha DTH channel will start its function plus 12 more similar
channels under this scheme for class 1-12.. For visually and hearing weaken students
the government will also provide radio programme.
 Swayam Portal –
Under this portal any student at any time can use it with free of cost. Since May
2020 till date approx. 90000 students have already enrolled. It is beneficial for students
and it provides video lectures, ready material, self-assessment test etc.10

 DIKSHA (Digital Infrastructure for Knowledge Sharing) is a national platform for
school education by the National Council for Education Research and Training (NCERT),
Ministry of Education. DIKSHA has been build up for open architecture, open licensing

8 Supra note 7
9 https//timesofindia.indiatimes.com/readersblog/theenchantedpen/impact-of-covid-19-on-

school-education-in-india-32475/(last visited on 30.12.2021)
10 https//pmmodiyojana.in/pm-evidya/ (last visited on 29-12-2021)
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diversity, choice and autonomy as outlined in the Strategy and Approach Paper for
the National Teacher Platform which has been published by the former Hon’ Minister
for Human Resources Development Shri Prakash Javdekar in May, 2017and it has
been accepted by 35 states.11

 e-pathshala- PG Pathshala which is launched by the MHRD under its National
Mission on Education through ICT (NME-ICT) and it is effected by the UGC for high
quality, curriculum-based, interactive e-content in total 70 subjects of all disciplines
like social sciences, arts, fine arts and humanities, natural & mathematical sciences,
linguistics etc.12

 National Repository of Open Educational Resources
The  National Repository of Open Educational Resources (NROER) is initiated on 13
August 2013 by CIET and NCERT for School Education  in partnership with
the Department of School Education and Literacy, Ministry of Human Resource
Development and the  Government of India. NROER gives huge collection of educational
resources in different subjects and varieties Indian languages for Primary, Secondary
and Senior Secondary classes. Resources are accessible through the audio, video, document
etc.13

 National Digital Library of India
The National Digital library of India is a scheme which commences on May 2016 and
it is available to us through union human resource minister Prakash Javadekar
under Ministry of Education, Government of India. The main motto is to collect material
and afford full text index from several national and international digital libraries.14

 e-yantra
e-Yantra is a robotics plan which is launched by the Department of Computer Science
and Engineering at the Indian Institute of Technology, and IIT Bombay. It is funded
by the Ministry of Education, Government of India, under the National Mission on
Education through ICT (NMEICT). The purpose of this project provide stability of
the existing higher education  systems globally and give solution for local problems
in the fields of  agriculture, disaster, manufacturing defense, industries etc with the
help of technology.15

4. HOW ONLINE EDUCATION IS AFFECTED BY CYBER CRIME?

Cybercrime is a crime which is committed through computer via internet e.g internet
fraud, cyber pornograpohy, IPR theft, photo morphing, hacking, and cyber defamation.

11 https://diksha.gov.in/about (last visited on 28-12-2021)
12 https://epgp.inflibnet.ac.in/Home/About (last visited on 3.01.2022)
13 https://en.wikipedia.org/wiki/National_Repository_of_Open_Educational_Resources(last

visited on 28-12-2021)
14 https://en.wikipedia.org/wiki/National_Digital_Library_of_India(last visited on 3.01.2022)
15 https://en.wikipedia.org/wiki/E-Yantra (last visited on 28-12-2021
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Nowadays many educational institutes being affected through cyber crime especially
from Covid 19 online classes. According to the survey of Uninor in schools across
seven states in India indicates that 30 per cent of Indian children using the and faces
certain kind of cyber loss like cyber bullying, cyber stalking, hacking and defamation
etc.16

According to the recent study of Responsible Netism and Cyber Peace Foundation
which is maintain by Maharashtra State Council of Educational Research and Training
(MSCERT) that the 80 per cent school students and 1148 children around 18 schools
in Maharashtra between 10-17 years of age have not complaint about cybercrimes to
anyone while they suffer during their inline communications. Only 37 per cent of the
students have disclosed that they are the victim of cybercrime like hacking, cyber
bulling, internet threat, cyber pornography etc.17

Microsoft Security Intelligence has stated that the education industry more than any
other field has been effected through 7.7 million malware virus during the last 1
months. Educational institutions are also influence on data breaches and infringe students’
privacy. During online classes some students are victim of vulgar comments or cyber
pornography.18 Sometimes while students are attending online classes some of their
picture are taking through screenshots without the knowledge /consent of the students
and post their picture in different groups with lewd comments by the culprit .Cyber
security firm Barracuda Networks has originated that over 1,000 spear-phishing attacks
mark educational institutions in India between July and September.19

Certain types of cyber crime are explained below during online education:
• Illegal access to communication Systems: unlawfully enter to any system (e.g.,

laptop, mobile phone) intent to damage/destroy/misuse the information contained
in it. Like unauthorized access to the system of any app in order to damage
the course/class.

• Unauthorized copying /record or transfer of material: unlawfully obtain data
and transmit the same without the permission of administrator/owner is also
an cyber offence. During online classes criminal has to disturb the live lecture
classes in the fake name of any students.

• Unauthorized use of uniqueness of student’s Information: Offenders has stolen
the password, email of the students and share some information/text some
words/do illegal act during online classes in order to hamper their reputation.

16 https://www.business-standard.com/article/pti-stories/30-of-indian-school-kids-in-some-
states-faced-cyber-crime-114111000294_1.html (last visited on 30-12-2021)

17 https://www.expresscomputer.in/internet/80-cybercrimes-faced-by-school-students-in-
maharashtra-go-unreported-study/56867/(last visited on 30-12-2021)

18 Supra note 5
19 https://www.livemint.com/news/india/cyberattacks-target-e-learning/amp-

11604683035939.html (last visited on 25-12-2021)
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• Spamming is the unwanted use of illegal messages in vast amounts. Through
spamming virus can be transmitted. As for example at the time of online classes
some students have text defamatory comments in a chat box and create confusion
between the others.

• Email Spoofing: In this types of crime an offender has made a fake mail and
send it original address but the originator thinks what messages they receives
actually it is from actual source. So the criminal has send such types of spotted
mail and make chaos among students.20

• Ransomware is types of malicious attack obstruct the teacher’s to enter their
system until they’ve compensated some amount of money.  During 2020 total
of 304 million  ransom ware attacks have effected globally.

•  By DDoS attack (Distributed Denial of Service) the attacker has devastated
the server and to overflow it with internet traffic for this reason the service
becomes busy and students are not able to join the classes. A survey proves
that between January and June 2020, the number of DDoS attacks have raised
increased by at least 300-500%, compared to the corresponding months in 2019
over especially in the education sector.21

Security researcher Karan Saini has told that personal data has theft from the schools
is and trade on the Internet and the dark web. In fact, Barracuda Networks’ has
reported that 57% of communicable emails sent to institutions are coming from internal
accounts.

5. HOW CAN WE PREVENT ONLINE EDUCATION SYSTEM FROM CYBER
CRIMINALS?

Educational institutions attempts to progress cyber security.There is need to aware
of every teachers and students about basic skill of online communication app like
apply strong passwords, make out phishing scams etc. As per the view of Murali
Urs, country manager, India, of Barracuda Networks There is Lack of knowledge,
tight budget and restricted resources of school’s application which is very simple for
cyber criminals to make victim schools students.
There is need to improve of the technology infrastructure of every educational
institutions. Governments also arrange proper training programme of cyber security
for the teacher in order to combat cyber risk .Educational institutions also be active
and conscious about the safety of students when apply of various application during
online learning as per the recommendation of the Kerala State Commission for Protection
of Child Rights has said. K. Nazeer gives order to the General Education Secretary
and the Director of General Education to provide direction to the institutions not to

20 https://www.uetpeshawar.edu.pk/online/CyberCrimeAspect.pdf (last visited on 30-12-2021)
21 https://www.cybintsolutions.com/cybersecurity-threats-in-online-learning-and-how-to-

mitigate-them/(last visited on 26-12-2021)
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use the same link for online classes in different times and create use new links with
strong new passwords to stop online cyber crimes.22

Dr Pavan Duggal, advocate and cyber law expert has expressed his view that, the
solution lies in adopting cyber security as a way of life for teachers and students.
The realization that hackers are trying to get into classes is the starting point of a
journey of self-discovery of basic cyber hygiene habits. There is a need for the teacher
to be vigilant at all times…’ To him there is a need for separate ID to every classes.
The Karnataka government has concerned a regulation to stop online classes up to
Class 5. The National Commission for Women (NCW) in April has applied before the
Gujarat Director General of Police that the hacker has enter into an online class of a
university and do masturbate.  In Bangalore also the principal of a private school has
lodged a complaint before the Criminal Investigation Department that the offender
has hacked a hacker into the Class 7 online classes and used offensive language amongst
the students.
Several private schools in Kolkata have requested their teachers and students to not
to use Zoom app for online classes or meetings. The Centre has concern over unsafe
software through which cyber crime is committed. For this reason many schools of
the country has using other platforms to regulate cyber crime.23 All of these application
which are using by the schools /colleges are not only important for class lecture but
equally important for class test ,viva, attendance, internal exam, other academic activity
etc.24

Therefore whole world should create some guidelines to formulate education policy
especially in this pandemic situation Government of India in this regard are more
active to formulated some schemes already discussed and also provide training
programme amongst teaches by different states . The teaching community has collectively
to set up universally voluntary network of teachers, that is Discussion Forum of Online
Teaching (DFOT)which is for talk about of various issue of online teaching etc. IIT
Kharagpur has work together with Amazon Web Services to enlarge the National AI
Resource Platform (NAIRP) to check eye movement, action and other parameters for
better teaching and learning. In this regard  Google has also point out AI based education
in India for betterment of the country.25

6. GOVERNMENT INITIATIVE TO COMBAT AGAINST CYBER CRIME FROM
ONLINE LEARNING

Central Government has taken action to raise for cyber betweens the citizens of the
country. We have in our country strict legislative mechanism; law enforcement agencies

22 https//www.thehindu.com/news/national/kerala/ensure-student-safety-during-online-
classes-panel/article36714789.ece/amp/(last visited on 25-12-2021)

23 https//m.timesofindia.com/city/Chennai/online(last visited on 27-12-2021)
24 https://www.theleaflet.in/surveillance-on-students-raise-privacy-concerns-on-online-education-

platforms/(last visited on 28-12-2021)
25 Supra note 9
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and investigative teams are so active to detect the cyber criminals. The Government
has started on the online cybercrime reporting portal that is www.cybercrime.gov.in
where victims can report about Child Pornography/Child Sexual Abuse, cyber crimes
against women and other cyber crime issues. The Central Government has also launched
a inclusive scheme of Indian Cyber Crime Coordination Centre (I4C) to hold matter
deals with cybercrime.
The Government has also set up National Critical Information Infrastructure Protection
Centre (NCIIPC) for protection of critical information infrastructure in the country.
All organizations have to report before the CERT-In for cyber safety matter. The
Government has also promoted Cyber Swachhta Kendra (Botnet Cleaning and Malware
Analysis Centre) for finding of malicious programmes and how to tackle to get rid
of such activities.26

7. SOME PROPOSED RECOMMENDATION FOR STUDENTS FOR ONLINE
CLASSES

 They should only use a safe device. The device should not be out-of-date and
should be use the current versions of the appliance.

 Every device should be set up by the antivirus/firewall software..
 The students should not join the online classes with their own individual account.

They should not join to any other’s account.
 The virtual classroom commences with the camera and microphone be muted.

The students should turn on the camera or microphone only if it needed.
 Strong passwords and authentication are required to look after the account.
 If an app is to be downloaded, it should be downloaded from a play store or

valid sites.
 If the students or parents have obtained any link on the email, they must

check the link before clicking on them because sometimes such link carry virus.
 While taking online classes students must avoid opening multiple tabs on the

same browser. No websites related to finances should be opened in another
tab while the class is on.

 When class is over students must log out before leaving the class.
 The students should not open any emails of their own/their parents /any

other sites at the time of online class.
This is not only the duty of the students but the parents also to check and monitor
each device to protect themselves from cyber threats when their child are using for
online learning.27

26 https://pib.gov.in/Pressreleaseshare.aspx?PRID=1579226(last visited on 27-12-2021)
27 https://www.cyberpeacecorps.in/cybersecurity-measures-for-online-classes/(last visited on

11-01-2022)
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CONCLUSION

We know that traditional classes helps studies would always be the best method of
learning that not only helps students mental development but also moral and social
well being. But we are also observed that students are to compel to attend the online
studies due to covid 19 situation till date. So nowadays online education has plays a
major role in the field of education.
We should also gratitude to the digital revolution that the schools, colleges and
Universities are able to work slightly when confronting teaching is not possible digital
learning has always with us. Education provides primary development of a person
and every year the cyber attacker move toward with new technique to render inoperative
of internet function. For this we need to protect our education system via digital
mode from cyber criminals. Consequently, it is essential that Government, school, college
authority and specially we, the people should be alert of cyber attack.
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Corporate Governance Under Securities Laws

Dharna Chaudhary*

ABSTRACT

Corporate governance is the need of the hour. It basically gives us some rules, tells us what is
the best step that can be taken in a particular situation and also gives details about the processes
through which a company is controlled. Interests of all the stakeholders of a company or balanced
via corporate governance. It controls each and every corner of management, from making plans
to assessing the output. Areas of risk management, reimbursement, noble behavior and work
environment are also included in corporate governance. Securities laws or transactional as well
as act as regulating body and also entail litigation when and where ever it is needed. Securities
laws are encompassed in various statutes. These statutes prohibit any kind of fraud activities
which might be linked to the sale or purchase of securities. Many kinds of disciplinary actions
can be taken against a person who disobeys these laws. For proper working of these laws, corporate
governance is mandatory in every company.
Keywords: Law, Legal Profession, Corporate Governance, Securities Act, SEBI.

INTRODUCTION

Generally speaking, Corporate Governance defines set of top notch practices for
supervising a company. Under the captainship of Mr. Kumar Manglam Birla a committee
on Corporate Governance was made by SEBI1. This committee was known as the
Birla Committee, and it proposed its recommendations on Corporate Governance to
SEBI. To act upon such proposals, various amendments in Listing Agreements were
directed by SEBI. Clause 49 of Listing Agreement talks about Corporate Governance
in listed companies2, this clause was put in after the directions given by SEBI. Various
Amendments in clause 49 of the Listing Agreement were suggested by the Naryanmurthy
Committee. This Committee was made under the captainship of Mr. N. R. Naryanmurthy.
Currently, the said clause consists of provisions based on it.

* Student of LL.M. Chandigarh University, E-mail: dharna030798@gmail.com, Mobile:
8708195388

1 Kumar Mangalam Birla Committee, “Report of the Kumar Mangalam Birla Committee on
Corporate Governance” (1999)

2 Listing Agreement, Clause 49



203CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

CLAUSE 49 – LISTING AGREEMENT3

This is an agreement amongst the company and stock exchange under which the company
is listed. Via this agreement, the association among the stock exchange and the company
is a synchronized.

Necessary Requirements –

• Board of Directors: A minimum of 50% of the board must consist of non-executive
directors and there should be an ideal blend of executive directors and non-executive
directors.
Moreover, if there is a situation where a company has a chairman who is non-executive,
minimum of one third of the board of directors must consist of independent directors.
If the company has an executive chairman, in this situation the board of directors
must comprise of minimum of half of independent directors. In any situation where
the non-executive chairman is himself a promoter or in any situation he or she is
linked to the promoters or to the management board or even to 1 level below such
management board, minimum of half of the food must include independent directors.
180 days is the maximum time period within which any independent director may
resign or maybe removed and another independent director has to be appointed. In
any case, the company is fulfilling its necessary requirement of minimum numbers of
independent directors in its board, which is one third or half as the situation maybe,
this set a time period of 180 days would not apply, without filling the vacant seat
which has been a result of the said resignation or removal.
An independent director must be above the age of 21 years.
In the said situation, independent director means a non-executive director:-

i. Who does not have any financial or budgetary relationship with the company,
the promoters, management at senior level or the holding company rather than
from getting the director’s remittance.

ii. Who is not at all linked to the promoters or to the board level senior management
or even to one level below such board.

iii. Who was not an executive of the said company in the recent forgoing three
financial years.

iv. Who is your boss not a partner, is or was an executive during foregoing three
financial years of the audit firm, law firm, consulting firm which have important
links with the company.

v. Who is not an important supplier or important service provider or even a
customer or mortgage or mortgage of the company, which directly or indirectly
influences upon the working conditions of freedom of director.

vi. Who does not have the ownership of more than or equal to 2 percentage of
equity of the said company.

3 Listing Agreement, Clause 49
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An Institutional Director is a Nominee Director. Such Institutional Director of the
investing institution or any lending institution must be adjudged to be an Independent
Director.
• Procedure of Board: Time gap between two consecutive meetings of the board
must be a maximum of four months, which means, a minimum of four meetings should
be held by the board in a year.
The board of directors must go through these pointers in their meetings –

o Disobedience of any rules or listing requirements
o Any kind of investment sale or subsidiary sale or assets sale which is out of

the general area of business
o Propose the solutions of important problems relating to labour
o Any joint venture or alliance
o Significant welshing in financial duty of the company
o Any legal notices
o Appointment and remittances of officers at senior level
o MOM of committee of directors
o Periodical results
o Budget and annual working plans.

A company’s Director must not be chairman of any more than five committees, in
which he is a member, throughout all the companies. To a greater extent, director of
a company can be a member in only 10 committees throughout all the companies.
Chairmanship of private committee of directors, foreign committee of directors shall
be ruled out from this situation. However, chairmanship or membership of only audit
committee and grievance committee of shareholders must be contemplated.
• Audit Committee: “Audit committee of directors” is a committee which looks into
the budgetary, physical and audit areas of the company. This committee of directors
is made by all the companies which are listed. A minimum of three directors, from
which a minimum of 2/3 must be independent directors, shall be in the committee.
Among to these members, one member must have an expertise in accounts and other
financial management practices; in general, all the members should be a financially
knowledgeable. Chairman must be an independent director and he shall be responsible
for answering and clearing all the queries put up by the shareholders.
Maximum time period between two meetings maybe four months, which means, audit
committee must hold a meeting for a minimum of four times, within a year. Secretary
of the audit committee has to be the company secretary of the company. Audit committee
of directors must have the attendance of either two members or one third of the
members in every meeting and to independent directors. The duty of this committee
shall be to check upon the information regarding risk management report, report issued
by statutory auditors that is, internal control weakness report, management discussion
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and review of budgetary condition. A declaration of all the Undertakings must be
kept before this audit committee for its assent.
• Remittance of Directors: Non-executive directors get a remittance which is decided
by the board of directors and also needs an approval beforehand of shareholders in
the company‘s general meeting. Moreover, for the payment of sitting fees, a previous
approval from shareholders is not needed.
On the other hand, in the corporate governance part of the annual report of the respective
company, certain specified and needed disclosures regarding the remittance of directors
shall be made.
• Analysis Outline & Management Discussion: “Management discussion and analysis
report” is a report which is considered as a part of the Director’s Report. A few
matters which have to be discussed within this report were given as –

o Menace & Concerns
o Performance related to product or segment wise performance
o Outlook
o Dangers and opportunities
o Structure of the industry and evolution
o Internal working systems and their efficiency
o Human resource relations
o Budgetary performance
o Operational performance

• Shareholders: Some details about the new appointment for director or reappointment
of Director has to be proposed to the share owners, these are –

o A detailed CV of the proposed director
o His functional areas
o Nature of his proficiency
o Detail of the companies where he is already posted as a director

Moreover, numerous complaints of the investors must be looked upon by “Shareholders
Grievance Committee of Directors”, which is a committee of directors. Complaints
may be related to the dividend which has been declared, non-submission of accounts,
share transfer etc. A non-executive director has to be appointed as the chairman of
this committee.
• Analysis of Corporate Governance: The Annual Director’s Report of the company
must have a different section on Corporate Governance; it should have all the details
regarding the compliance report on corporate governance. And if there is any necessary
requirement which has not been complied with, then it should be highlighted in the
report and reason should also be mentioned in the same, there are a few non-mandatory
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requirements as well and the report should highlight that to what extent search non-
mandatory requirements have been complied.
• Conformance: With respect to the conformance of stipulations of corporate governance
as provided in Clause 49 of Listing Agreement, a Certificate will be issued from the
statutory auditors of the Company Secretary; this certificate must be annexed with
the Annual Director’s Report. This report is sent once in a year to all the share
owners of the said company. Wherever the securities of the said company or listed, a
copy of the certificate issued by the company secretary shall be sent in all those stock
exchanges annexed with the annual directors report and organized by the company.
• Quarterly Report: When a quarter closes, within 15 days a conformance report he
must be submitted to the stock exchanges in the given prescribed format. He the
compliance officer or the CEO of the said company has to sign this report.
• Decorum: On the website of the company all the pointers for the decorum which
shall be followed by all the members of the board and the senior functionaries of the
management should be posted. An annual affirmation of the compliance of code of
conduct is needed from all the senior personnel and the board members. Director’s
annual report shall also include a declaration signed by the company’s CEO for the
same.
• Certification: Balance sheet and the profit and loss account of the said company
shall be here endorsed by the chief executive officer and chief financial officer of the
company.

NON ESSENTIAL REQUIREMENTS –

• Remittance Committee of Directors: “Remuneration Committee of Directors” is a
committee which might be constituted by the Board of Directors of any listed company
to keep a check on the company’s regulations regarding the budgetary package of
administrative directors of the said company.
Three Non-Executive Directors will be a part of this committee. It shall be headed
bye and independent director, who will have the duty of resolving the shareholders
queries.
The code of conduct of the meetings held by the remuneration committee of directors
must be each and every member of the committee.
• Whistle Blower Policy: Immoral or unethical behaviors of employees, authentic
frauds or fraudulent schemes run by the employees, etc may be reported to a certain
body, which can be established by the Management. In the very rare cases, one might
also approach to the Chairman of the Committee; this would help in speedy problem
solving processes & would also satisfy the aggrieved person. This system would also
safeguard the employees who approach through this system and seek some solutions.
Proper communication of existence and working of such a mechanism is also needed
in an organization.
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CONCLUSION

We can conclude that Corporate Governance is a very important aspect of every
organization & Securities Laws are very complicated yet simple. Therefore, when we
look upon Corporate Governance under Securities Laws, we see the light of importance
of both. Corporate Governance helps an organization in deciding the steps to be taken
in situations of difficulties. Clause 49 of Listing Agreement talks about Corporate
Governance in Listed Companies. This Clause helps in clearing all the aspects relating
to Corporate Governance & its duties under Securities Laws.
Corporate Governance should be taken as a very serious aspect as it helps in growth
and development.
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Domestic Violence in India

Dolly Rajbahadur* & Prof. (Dr.) Rahul Varshney*

ABSTRACT

Domestic abuse is a global problem that reaches national and socio-economic, ethnic, racial and
class disparities. This problem is not just geographically scattered but rather extensive, rendering
it a normal and accepted behaviour. “Domestic abuse is common, profoundly entrenched and
has significant consequences for the welfare and well-being of women. Their continuing life is
legally defenceless. It has tremendous costs for people, health services and culture. This research
is aimed at disclosing the incidence of different types of domestic violence against women,
examining statistics on domestic violence against women in India and possible acts. Domestic
abuse management essentially calls for concerted initiatives among law enforcement, social welfare
and health providers. While attempts have been made to do this the cases attended are just the
tip of the iceberg, as most cases do not occur due to societal pressure from family members or
social defamation stigma.” Only through improving the mind of society by schooling and stronger
regulation will meaningful progress be caused in these situations.
Keywords: Domestic Violence, Modes, Domestic Violence Act (2005), Suggestive Measures.

INTRODUCTION

Abuse towards women in India is a significant concern. Overall, one-third of women
aged 15-49 had physical trauma, while about 1 in 10 endured sexual abuse. “In all,
35% suffered physical or sexual assault. This number represents millions of women
who have suffered from husbands and other family members and continue to struggle.
NFHS-3 gathered details regarding their experience of physical and sexual abuse from
married and single women aged 15-49. Married women were often questioned regarding
their emotional abuse encounters. NFHS-3 findings illustrate the magnitude and severity
of violence against women, especially married women, in India.

VIOLENCE BY HUSBANDS AGAINST WIVES IS WIDESPREAD

• Married women are more likely to experience physical or sexual violence by
husbands than by anyone else.

* Research Scholar, MVN University, Palwal, Haryana, E-mail: 17sl9003@mvn.edu.in,
Mobile: 9212285015

** Dean, School of Law, MVN University, Palwal, Haryana, E-mail: Rahul.varshney@mvn.edu.in,
Mobile: 9312679023



209CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

• Nearly two in five (37 percent) married women have experienced some form
of physical or sexual violence by their husband1

• One in four married women have experienced physical or sexual violence by
their husband in the 12 months preceding the survey.

Slapping is the most prevalent act of husband physical abuse. 34% of the married
women claim they have been forced off by their partner; 15% say the husband has
pulled his hair or bent his arms; and 14% have been moved, shook or tossed.” One
in 10 women married had sexual harassment in their spouse’s possession, i.e. their
husband had to sexualize or commit such sexual actions that he did not want to carry
out. “This abuse is both physical and sexual. Almost two out of five women registered
injury, of which 36% had scratches, bruises or anxieties, 9% who had an eye damages,
sprains, dislocations or burns, and 7% had severe wounds, fractured bones, broken
teeth, or other significant injuries. Women in the poorest households (49 per cent), as
compared to women in the wealthiest households, suffer physical or sexual abuse (18
percent).
Almost half (46%) of married women who are not qualified have been exposed to
spousal abuse, and nearly half (47%) have witnessed partner violence, with their spouses
without knowledge. Education has been perpetrated against spousal abuse with 12
percent of married women with 12 years, along with 21 percent of married women
with 12 years of education or more. This indicates that the schooling of women themselves

1 Acts of physical violence by the husband against his wife include: pushing, shaking, throwing
something at her, slapping, arm twisting, hair pulling, punching, kicking, dragging, beating,
trying to choke or burn her on purpose, and threatening her or attacking her with a weapon.
Acts of sexual violence by the husband include physically forcing the wife against her will
to have sex or perform other sexual acts that she did not want to perform.
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decreases their risk of getting spousal abuse more than that of their spouse. Couples
who have seen husband and wife together in school and have been similarly educated
(23 percent) are less aggressive than those who have more schooling for the husband
than the wife (36 percent). There are generations who repeat the pattern of domestic
abuse. Women whose mothers have been battered by their fathers are twice as common
than women whose mothers have not been abused by their fathers: 60%, vs 30%.”
Women who are married to men who drink often witness abuse more than twice as
many as women whose spouses do not consume alcohol. Although alcohol is significant,
it is not the only fact that abuse against women takes place as 30 percent of women
who have been husbanded have not witnessed spousal violence. Alcohol is a very
large factor.

Spousal abuse differs significantly depending on the state. The incidence of physical
and sexual abuse in Jammu and Kashmir is between 6% and 13% to 46% in Madhya
Pradesh and Rajasthan, and in Bihar 59%. “The prevalence of sexual violence in the
world varies from 6%. Tripura, Manipur, Uttar Pradesh, Tamil Nadu, West-Bengal
and Assam are other states with 40% or higher prevalence of domestic or physical
violence (see figure). One in six (16 percent) married women witnessed their husband’s
emotional abuse. Just 1 percent of their spouses have ever perpetrated violence.

NEVER MARRIED WOMEN ALSO EXPERIENCE PHYSICAL AND SEXUAL
VIOLENCE

• Sixteen percent of women never married when they were 15, usually through
their spouse, sibling and instructor, witnessed physical abuse.
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• One hundred of women never married confirm anybody’s sexual assault. Of
the women who never dated, 27 percent state that the victim of the abuse
was a parent.

MOST WOMEN DO NOT SEEK HELP WHEN THEY ARE ABUSED

• Only one out of four women victimized has ever requested aid in trying to
deter their brutality. Just two out of three women never requested support,
but never complained about abuse to others.

• Battered people seek their family more frequently for support.
• Few people who are assaulted are finding support from institutional outlets

such as police, medical and social care agencies. Just 2% of battered women
have ever requested police assistance.

MAJORITY OF WOMEN AND MEN SAY THAT A HUSBAND IS JUSTIFIED IN
BEATING HIS WIFE

• More than a half (54%) of women and men (51%) believe that a husband should
in some conditions, assault his wife.

• Men and women generally believe that the beating of a wife is acceptable
because her in-laws are not valued.

• The second most popular explanation for beating women and men is the
negligence of the house or of the baby.

OBJECTIVES OF THE PRESENT STUDY

The main objectives of present research paper is
1. To examine the various forms of domestic violence in India.
2. To analyse the data on domestic violence against women in India.
3. To suggest some legal and suggestive measures regarding domestic violence

against women in India.

RESEARCH METHODOLOGY

The paper is focused largely on secondary details from the NCRB, the Press Information
Office and the Mathematical Abstract State in the wise manner. The paper is written.
Data have been examined for the latest paper census and crime. For research, the
systemic method was introduced. The data study was performed using both qualitative
and quantitative approaches.

FORMS OF DOMESTIC VIOLENCE

All the possible forms that will constitute the offence for a better understanding
a) Physical Abuse
Domestical violence is characterized as any behaviour or activity that is such as to
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inflict bodily pain, disruption to or harm to life, the body or welfare of the victim or
that hinder the health or growth of him which involves criminal attack and criminal
violence under section 3 of the Domestic Violence Security Act, 2005. Domestic violence
is specified in section 3 of the Act Physical Abuse. Physical violence is the most ominous
and oldest form of subordination for women in a home, the most prevalent mechanism
of repression employed in a woman’s household.
b) Psychological/Emotional Abuse
It is multidimensional to contribute to harassment of a woman in the household. In
the 2005 Domestic Violence Act, which was classed as verbal in emotional or psychological
assault, we describe insults, mockery, embarrassment, name calling and insults,
particularly in the absence of children or males, which repeatedly inflict physical pain
to someone who is involved in an individual. One of the most significant types of
female violence is psychological abuse. A UN Population Fonds survey (UNFPA) and
the International Centre for Study on Women, based in Washington, reported that
men suffering oppression as children are four times as likely to be aggressive against
spouses, including 9,205 men aged 18 to 49 in Uttar Pradesh, Rajasthan, Punjab, Haryana,
Odisha, Madhya Pradesh and Maharashtra. Odisha and Uttar Pradesh recorded the
highest reports of abuse.” Over 70 per cent of men in these regions acknowledged
that they are violent of their spouses and associates.
c) Sexual Abuse
International legislation has identified sexual harassment against women as one of
the types of aggression perpetrated by the private and public sectors, in the sense of
violence against women. “The Domestic Violence Act, 2005 describes sexual harassment
through sexual actions which abusses humiliates or otherwise violates women’s dignity.
This method of violence is often in a family arrangement specific to the intimate
relationship between a man and a woman. The fulfilling of sexual responsibilities is
one of the many roles a wife performs with her spouse. A woman never expects to
abandon her obligations when she does not fulfill sexual roles, or inaccurate theories
of men’s abuse seem to be generally recognized and understandable. In today’s culture,
men use sexual harassment to validate and preserve superior manhood. In homes
where men are knowledgeable and wealthy, this sort of violence is more normal. In
an interview, 79 percent of men used sexual harassment to influence the trustworthiness
of women, 57 percent of them being trained for more than 6 years.
d) Economic Abuse
Economic misuse is an impairment of a person’s intrinsic need to assist him in a
social context. It is a type of violence if one romantic partner is in possession of
access to economic capital from the other partner. Economic harassment may include
prohibiting a wife from obtaining resources, prohibiting the usage of resources by
the woman, or taking advantage of the victim’s financial resources. The reason why a
spouse is unable to obtain resources is to reduce the ability of a victim to support
him/her, thus forcing him/her to depend financially on the perpetrator, which includes
avoiding the victim from getting education, finding employment or advancing his/
her careers and acquiring property.
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e) Intellectual Abuse
Of the abuses historically mentioned in domestic violence, all descriptions of domestic
violence have not included intellectual assault. This could be because a romantic
partnership or any male-female relationship in India includes embracing discrimination,
in which men control and wound and women are governed by. The whole mechanism
of socialization is implicit in both men and women loneliness, which prohibits meaningful
contact between the two. There is a feeling of loneliness in thoughts often when
marital peace occurs, from which women and men feel separation from one another
and they are strangers at a certain stage. Various stages of schooling
f) Tolerance of Abuse
Domestic violence is usually cultural or gender-based, but many women are unaware
of the harassment which they experience. Domestic violence is often structural. This
is expressed in a survey in India on domestic violence. Of those people who reported
violence, 29% have never obtained medical treatment after domestic violence, and
10% have never notified a health professional that their violence is violated. Just 5%
of women recorded referring to the health care provider regarding issues with domestic
abuse.

DOMESTIC VIOLENCE AGAINST WOMEN IN INDIA: A DATA ANALYSIS

Domestic violence is perpetrated in India by someone with a family male or relatives
who is exposed to violent actions, but it is usually the violence experienced by a
woman. In 2005, the average lifetime incidence of domestic violence was 33,5%, and
in 2005, the Nationwide Family and Health Report revealed that 8,5% of women
aged 15-49 were sexually assaulted. Violence against Buddhist women and Jain women
was stated to be the lowest among the Muslim women in India. A studio published
in The Lancet in2014 reveals that India has one of the lowest recorded sexual assault
rates in the country, with a wide population of India impacting 27 · 5 million in
females during their lives. In its Press Office statement dated 13 March 2015, The
number of cases registered under the 2005 domestic violence law has decreased in
the last three years. According to the National Crime Records Bureau’s provisional
data up until 2014, there was 531 in 2014; there were 4204 in 2013 and there were
16,351 records in 2012. Truth seems to be contrary, as Fact Checker has found: minimal
available evidence shows that domestic abuse may grow to a growing degree. Domestic
abuse is poor in 2013, though there were no reports published by 17 out of 34 states
and union territories. Many big states like Maharashtra, Gujarat and Bihar have been
among them. Domestic abuse, as we have said, seems to be heavenly. The most cases
recorded under the domestic violence Act were identified by the former Andhra
Pradesh, which accounts for the most reported data: 3,758 in 2013, a rise of 75%
compared to 2012 (2,150 cases). Kerala is second in 2013 with 142 incidents, up 21%
from 2012 (117 cases). An essay in the 2015 Indian journal on domestic violence published
by the medical anthropologist Claire Snell-Rood at the University of Kentucky’s
Department of Comportment Research says 75-86 percent of women do not mention
harassment of their family (Snell-Rood 2015). According to an IPS paper from the 3rd
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of March 2015, 40 percent of women were harassed on their homes according to the
most recent government household survey,” and the figure is similar to 84 percent
according to an independent survey, which was endorsed by the India Planning
Commission. “The Hindu recorded that 10% of Indian women reported having witnessed
sexual harassment during their lives according to household surveys carried out in
India by the United Nations Office on Drugs and Crime (UNODC) (The Hindu 19
Dec. 2014). In June 2012, Reuters stated that amid India’s Domestic Violence Act ‘Women
and Girls are being sold like chattels, married off as young as 10 and burnt alive
because of dowries and young girls,’ according to the Health and Programm Growth
Counselor at Save the Children UK an international NGO that operates in 120 countries
to save children’ (save the Children) (Reuters 13 June 2012).

LEGAL MEASURES

The Protection of Women from Domestic Violence Act, 2005

The federal government on 26 October 2006. In the official gazette, the Act was told.
The Legislation attempts to shield women in four walls of their houses from domestic
abuse. This Act is a significant success for the rights of women in India. Particularly
the recent legislation, which criminalizes the harassment of women by their wife,
husband or other household males, acknowledges the right of the abusive female to
secure accommodation. The soul of this Act is the soul of Sections 18-23, which allow
for a broad variety of means to support battered people in these Sections. It may
pass the courts, residence order, monetary relief order, custody order, custody orders,
restitution orders, temporary and ex parte orders for its children.

Short Stay Homes Schemes

The Minister of Women and Child Development released the 13 March 2015 press
release stating that the Ministry administers Swadhar and Brief Stay Home schemes
to provide relief and recovery facilities for women in demanding circumstances like
victims of abuse.

SUGGESTIVE MEASURES

Discrimination towards women in the corporate sector, whether in India or the United
States, is reduced to secondary rank. The battle against aggression is focused on
good legislation and public policy. But the true response resides in a transformation
in society, in the environment and in every one of our houses. Besides the above
legal interventions, the following are some indicative measures in India which can
mitigate the danger of domestic abuse in India and curve it if followed in its entirety.

AGENCIES

There are a broad number of programs that provide sexual abuse assistance, for example.
Family court, police department, Family Support Centre, Women’s Committee, Social
Justice People’s Council and religious bodies.
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AWARENESS GENERATION AND SENSITIZATION

c In order to transform the attitude of the century to come we should create
awareness about gender equity and the rights of women in young boys and
girls.

• Legitimate camps for literacy can be held at local community level routinely
and systematically.

• General notification of the lists of women’s NGOs and governmental bodies.
• Suppliers of health services, such as surgeons, nurses and other para-medical

personnel should be sufficiently informed of abuse to treat women.
• Officials should coordinate sensitization activities.

COUNSELLING

Pre-marital counselling should be made compulsory; post marital counselling is to be
arranged as follow-up, in order to prevent breakdown of families.

FOSTERING SELF-EMPLOYMENT AMONG WOMEN

It is not unprecedented for a woman to join the company today. In reality, the option
of business as a profession is increasingly important. Self-employment is seen as best
because it aims not only to improve the self-perception of women, but also to gain a
social standing.

JUDICIARY

There should be a special court with a woman judge and magistrate in each district
to handle domestic violence cases.

• Only female judges can hear cases of female abuse.
• As an important method for the administration of justice to victims of sexual

abuse, Mobile courts should be enforced.
• Cooperation efforts by the police can be used to enact the rule.
• Stringent vice prevention regulations such as tobacco, opioid use and societal

hazards, including the dowry scheme, should be in effect.

ROLE OF GOVERNMENT

• Government can guarantee that current legislation surrounding women’s rights
are adequately implemented.

• Women should be told of the Commission of Women, district and lower level
offices of the Committee of Women should be opened.

• Police should be qualified to address women in crisis politely and courteously.



216 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

ROLE OF MEDIA

Media can be used to raise consciousness of domestic abuse among officials and
individuals, to build a supportive mindset towards women in general, in particular
women victims.

CONCLUSION

She needs to challenge women not to agree. The stuff that was created around her
could not be surprised to her. The wife in her who aims for speech must honor her.
It is not a quick fix to accomplish female empowerment. Both development players
would need strong government policy, a strategic strategy and long-term involvement.
The liberation of women is both a good and wise economy. The final review reveals
that motivating women empowers culture.” Better women create better families and
economies and motivate men to change their best!
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Legal Aid and Challenges During Covid Pandemic
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ABSTRACT

Covid-19 pandemic has sent countries around the world into crisis mode, with many now
having to cope with severe social isolation and physical-distancing measures. This has forced
citizens, organizations and governments to adapt as best they can in order to carry on despite
the enormous economic and social disruption.1As India is grappling with immediate ramifications
of this outbreak as well, leaving individuals with experiences that probably they would have
never experienced before - social distancing, lockdown living, panic buying and restricted services-
In this situation various challenges are being faced by Legal Services Authorities.

LEGAL AID IN INDIA

Legal Aid implies giving free legal aid to the poverty stricken people who are socially
and economically backward. It is an essential element for securing justice. Towards
equal justice is the watch word and free legal service to the weak is the watch dog
in developing democratic societies. In the modern world, the touch stone of a civilized
society is towards the commitment to legal aid. So much so, that India’s claim to be
modern and civilized society depends upon some measures, on its national policy on
equal protection of laws whereby the rich have the monopoly of law and the poor
cannot be deprived of justice.2

The European Court of Human Rights, under Sections 6(1) and 6(3), discusses the
concept of legal aid without mentioning the term itself. They aim to protect the interest
of every litigant and create an equal platform for each person who is in dire need of
justice by assisting them. The United Nation’s International Convention on Civil and
Political Rights provides for legal assistance in criminal matters.3
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docs/default-source/coronaviruse/covid-strategy-update-14april2020.pdf, visited on May 25,
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NATIONAL LEGAL SERVICES AUTHORITY

The Constitution of India promotes and upholds the importance of equality in society.
Various articles of the Constitution promote welfare of the poor and of those who
are in need of justice and care. Article 39A of the Constitution provides for free legal
aid to the poor and weaker sections of the society, and it ensures justice for all. The
article mandates that economic, or any other, disability should not hinder the opportunity
of anyone to access justice and legal remedies.4

The National Legal Service Authority (NALSA) was created under Section 3 of the
Legal Services Authorities Act, 1987 (Act). The objective of NALSA is to supervise
and monitor the provision of legal aid as described under Section 2(1)(c) of the Act.
Section 12 of the Act specifies the category of people who are eligible for availing
these legal services. NALSA also disburses funds and grants to NGOs for implementing
legal aid schemes and programs.5

IMPACT OF LOCKDOWN DUE TO COVID-19 AND NECESSARY LEGAL
ASSISTANCE

The pandemic and the resultant lockdown have affected the physical presence of officials
at various places is not possible. As transportation is also effected it is not possible
for people to reach offices to get legal advice. So during the period responsibility of
Legal Services Authorities to take necessary steps to reach out those who are in need
of legal aid and basic necessities has increased. Pandemic has also caused the greatest
deal of misery to the poor, migrants and underprivileged sections of society. From
food to basic survival necessities, they took the worst hit out of all.6

Access to justice was limited due to the closure of courts and also the targeting of
lawyers. Lawyers looking to respond to cases of human rights violations were limited
not only due to the closure of judicial complexes but also road blockades. Lawyers
were not allowed to open their chambers in many of the Indian states for more than
two months. Being unable to open their chambers has severe consequences for the
ongoing struggle for human rights. Families of arrested persons will remain deprived
of legal aid as not only can they not visit the lawyers chamber’s, they are also prevented
from visiting the police station to file complaints or secure release of their family
members. This has given a free hand to the state police which has continued to arbitrarily
arrest and book people without following the relevant legal proceedings. Due to the
police brutality and torture, a migrant labour hanged himself in district Lakhimpur.

4 Krishna Iyer, V. R. Legally Speaking. India, Universal Law Publishing Company Pvt. Limited,
2003.

5 Sarkar, S. K. Law Relating to Lok Adalats and Legal Aid: Being Commentary on the Legal
Services Authorities Act, 1987 with Central & State Rules. India, Orient Publishing
Company, 2006.

6 Agrawal Aviral, Mishra Priyansh, Legal Aid in India Amid the COVID-19 Lockdown, Jurist,
Retrieved from: https://www.jurist.org/commentary/2020/05/agrawal-mishra-india-legalaid/,
visisted on September 17, 2021.
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Due to the lockdown the family was unable to access the courts as the court complex
and chambers were shut.7

One in three women worldwide experience physical or sexual violence mostly by an
intimate partner. Since the outbreak of COVID-19, emerging data and reports from
those on the front lines, have shown that all types of violence against women and
girls, particularly domestic violence, has intensified. This becomes the Shadow Pandemic
growing amidst the COVID-19 crisis. Sexual harassment and other forms of violence
against women continue to occur on streets, in public spaces and online8

LEGAL ASSISTANCE DURING LOCKDOWN

In the abovesaid backdrop National Legal Services Authority passed an order directing
the State Legal Services Authority to take initiative to provide assistance to the needy
and support to women, children and the needy amid COVID-19 lockdown.The legal
aid counsels will co-ordinate with One Stop Centre and officials handling women
helpline number to provide requisite legal aid to needy women through telephone or
online.In case applications or petitions are required to be filed before the duty magistrate
or court, it will be done keeping in view the Supreme Court directions.9

Initiatives taken up by NALSA to provide assistance to the people during COVID-19
pandemic10: -
With the advent of the Covid-19 pandemic, 2020 proved to be a challenging year for
the world. Carrying out its duties during this unprecedented time, NALSA continued
to help the marginalized section of society and these activities became a considerably
important highlight of NALSA’s work across the country. Embracing the need of the
hour, Legal services institutions introduced services online, focusing their resources
on the development of online portals, apps and increasing social media presence.
Introduction of e-camps for legal awareness, E-LokAdalats, mediation sessions through
video conferencing and interactions with panel lawyers electronically became a common
practice. In addition to their legal aid and assistance duties, Legal Services Institutions
(LSIs) across the countries, in coordination with District Administrations and various
stakeholders conducted non-legal relief activities during the Covid pandemic and the
resulting lockdown. Ration packets, masks, medicines, etc. were provided to the needy

7 COVID-19 Series: The impact of the crisis on lawyers in India, retreived from, https://
lawyersforlawyers.org/en/covid-19-series-the-impact-of-the-crisis-on-lawyers-in-india-2/,
visited on September 17, 2021

8 The Shadow Pandemic: Violence against women during COVID-19 Retrieved from: https:/
/www.unwomen.org/en/news/in-focus/in-focus-gender-equality-in-covid-19-response/
violence-against-women-during-covid-19, visited on May 25, 2021

9 DLSA appoints two advocates to provide legal aid to women, children in Chandigarh
retrieved from, https://www.hindustantimes.com/chandigarh/dlsa-appoints-two-advocates-
to-provide-legal-aid-to-women-children-in-chandigarh/story-4XDUmfdSBoqIoGMmz8dgiO.html
visited on May 29, 2021

10 Information collected through National Legal Services Authority.
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and stranded labourers were helped to get home. Instrumental to the functioning of
LSIs, the Para Legal Volunteers (PLVs) and Panel Lawyers played a pivotal role in
making these efforts a success.
Vulnerable sections of the society such as women, children, senior citizens, laborers,
daily wage earners, etc. faced unprecedented issues, which required a timely and
effective resolution. The lockdown also created a unique vulnerable class i.e., stranded
persons, who were stuck away from their native places. A cumulative effect of all the
issues were also seen on lakhs of migrant workers, who required help in various
forms including legal and financial assistance. During this period, the LSIs were at
the forefront, providing legal, non-legal and financial aid.

ACTIVITIES CARRIED OUT DURING THE PANDEMIC BY LEGAL SERVICES
AUTHORITIES11:

1. Assistance to victims of Domestic Violence: The Legal Services Authorities
observed an alarming rise in number of domestic violence cases during the
initial phase of lockdown. Through its One Stop Centers, the Legal Services
Authorities provided legal assistance to victims of domestic violence. Grievances
were received mainly through the National Legal Aid Helpline No. 15100.
During the said period, Legal aid & assistance was provided in 2,878 domestic
violence cases.

2. Assistance to Migrant Workers: The migrant workers were one of the worst
hit groups by the pandemic and the subsequent lockdowns which ensued. The
suffering of the migrant workers was noticed by Legal Services Authorities,
who stepped in to provide any possible form of assistance including distribution
of COVID prevention kits, food, shelter, payment of wages, travel arrangements,
etc. Within three months, the LSAs assisted around 60 lakh migrants across
the country.

3. Assistance to Stranded Persons: During the lockdown, a large number of persons
were stranded in different parts of the country. Sensing the magnitude of the
problem, LSAs across the country provided assistance to the stranded persons
to make sure those stranded people reached home safely. Adequate food
arrangements were made for the duration of travel and financial assistance
were also provided in appropriate cases. The LSAs located in different parts
of the country ensured a smooth execution though their collaborative efforts.
Total Number of stranded persons assisted during the lockdown – 36,435.

4. Assistance to Senior Citizens: In order to sensitize senior citizens about the
deadly virus, LSAs undertook a various range of activities, in tune with the
Maintenance and Welfare of Parents and Senior Citizens Act, 2007. Incidents
were also reported regarding domestic violence against senior citizens. In such
cases, LSAs promptly intervened and provided counselling to the families of
senior citizens. All steps were taken to ensure food was provided to homeless

11 Ibid
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elderly persons. Total number of senior citizens assisted during April – June
2020 – 1,04,084.

5. Assistance to Prisoners: In compliance with the order dated 23.03.2020 passed
by the Hon’ble Supreme Court, the LSAs identified the appropriate cases and
during the lockdown, legal assistance was provided to around 22,559 undertrials
and convicted persons. Around 19,300 persons were provided legal assistance
at the remand stage.

6. E-LokAdalats:LokAdalats have evolved into an effective ADR mechanism. In
the period of turbulence caused by the pandemic, Legal Services Authorities
creatively adapted to the new normal and moved LokAdalats to the virtual
platform. E- Lok Adalat is a process to settle disputes, combining technology
and alternative dispute resolution (“ADR”) mechanisms which offers a faster,
transparent and accessible option. Since June, 2020 to February, 2021, more
than 4.11 lacs cases were settled out of which 1.23 lacs were pre-litigative
cases, and 2.88 lacs were pending cases.

CONCLUSION AND SUGGESTIONS

The COVID-19 crisis poses huge challenges to human rights and the rule of law.
India is party to the International Covenant on Civil and Political Rights, each of
these countries provide the scheme of free legal aid to its citizens..Legal aid is essential
to guaranteeing equal access to justice for all, as provided for by Article 6.3 of
the European Convention on Human Rights regarding criminal law cases. Especially
for citizens who do not have sufficient financial means, the provision of legal aid to
clients by governments will increase the likelihood, within court proceedings, of being
assisted by legal professionals for free (or at a lower cost) or of receiving financial
aid. Although Covid 19 has created a very difficult situation for the world which has
affected the supply of basic amenities includes food, water, clothing, and justice
everywhere, the active role of legal service authorities has ensured a flow of assistance
from the state to the people. Legal service authorities has took active charge and
have responded to address all concerns. In addition to facilitating legal aid to the
poor and the weaker sections of the society, NALSA has, through its competent
workforce, ensured that essentials like food, masks, and sanitizer reach all people.
Various helpline numbers and distress numbers are helping people access aid, both
essential and legal. To help the victims of domestic violence, NALSA ensured that
victims have access to legal system with the help of Ministry of Women and Children.
NALSA stood with the senior citizens and migrants in need and also took care for
the prisoners. In a nutshell, NALSA, as the apex legal service authority in India,
stood up to its task and has helped the government to ensure the safety and security
of everyone across the geographical boundaries.



223CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

* Research Scholar, Maharaja Agrasen University, Baddi, Solan, Himachal Pradesh,
E-mail: kamal.nalsa@gmail.com, Mobile: 9013591566

** Professor, School of Law, Maharaja Agrasen University, Baddi, Solan, Himachal Pradesh

Victim Compensation Scheme in India and its Implementation
By States

Kamal Singh* & Porf. (Dr.) Richa**

ABSTRACT

“Victim compensation has become a symbolic part of the Indian Criminal Justice System (CJS).
With the growth and development of the modern CJS, the States were given the role to provide
protection to the people from crimes unlike the ancient and medieval practice. The rights of the
victim have been given special recognition by providing them assistance and compensation to
make good for the losses incurred due to the commission of the crime. The concept of Victim
Compensation Schemes (VCS) for providing compensation to the victims of crime has been
accepted widely. India has imbedded it in its CJS under section 357A of the criminal procedure.
Under this provision the States are required to frame their own VCS. It is here that the question
regarding its effective implementation arises.”
Keywords : Victim compensation, Criminal Justice System, States, Compensation Schemes,
Implementation.

INTRODUCTION

Definition of Victim

“UN Declaration of Basic Principles of Justice for victims of crime, including those
law proscribing criminal abuse of power, 1985.”
“Persons who individually or collectively have suffered harm including physical and
mental injury emotional suffering, economic loss or substantial impairment of their
fundamental rights through acts or omissions that are violation of criminal law.”

Section 2 (wa) - Code of Criminal Procedure

“A person who has suffered any loss or injury caused by reason of the act or omission
for which the accused person has been charged and the expression victim includes his
or her guardian or legal heir.”
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“Victim compensation was a unique concept formulated by the Indian Judiciary in
order to secure justice. The modern concept of justice has shown immense concern by
providing relief mechanisms to compensate victims. Hence, provisions and legislations
catering to victim compensation have been evolving ever since the formulation of the
Indian Constitution.”
“The genesis of rights of the victims started fostering during the last few decades
following the UN Declaration of Basic Principles of Crime and Abuse of Power, 1985.
Since then, the acknowledgement that the victim comes under the under the centre of
the criminal justice system arose, and consistent efforts were made in order to improve
their conditions.1”
“One primary aspect to reassure and assist the victim would be compensating for the
damage caused, this was considered as an essential proponent of ‘Right to life’ under
Article 21 of the Indian Constitution.2 Later, Section 357A of the Code of Criminal
Procedure, 1973 made it mandatory for the state to provide compensation for the
victims and their dependent who has been injured as a consequence of the damage
caused. Victim Compensation Schemes were formulated by almost all states of the
country, to provide for appropriate compensation”.3

“The discovery of restitution in Indian law can be traced back to the era of British
Colonisation. Section 545, sub-clause (1) (b) of Code of Criminal Procedure of 1898,
imparts that court may give directions to pay an individual, compensation for losses
incurred or injury caused due to the offence, where substantial compensation is rightful,
in the opinion of the court, considered recoverable by such individual in the civil
courts.”
“In the 41st Report of the Law Commission of India submitted in the year 1969, the
importance of compensability was initially distinguished by the word ‘substantial’
which alienated the cases of recovery of nominal charges. The Government of India
formulated the Code of Criminal Procedure Bill, 1970 on the recommendations made
in the report of the Law Commission, Section 545 was revised and was re-introduced
in the manner of Section 357, which is currently working and brought forth significant
changes in the framework.”
“The legislative framework regarding compensatory relief to victim of crime in India
may be traced to the code of Criminal Procedure. The Probation of Offenders Act,
1985, The Motor Vehicles Act, 1988, Consumer Protection Act, 1986, Indian Railways
Act, Protection of Women from Domestic Violence Act, 2005, Sexual Harassment

1 International Journal of Criminal Justice Sciences, Vol 13 Issue 2, Dipa Dube, Victim
Compensation Schemes in India: An Analysis (2018)

2 The Supreme Court has in many cases address this right to compensation as an indispensable
right; Rudal Shah v. State of Bihar (1983 AIR 1086), the courts acknowledged and acted
upon the claim of the petitioner who was unlawfully detained and thereby awarded
compensation of a sum total of Rs. 35000

3 International Journal of Criminal Justice Sciences, Vol 13 Issue 2, Dipa Dube, Victim
Compensation Schemes in India: An Analysis (2018)
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(Prevention, Protection and Redresses) Act, 2013, Fatal Accidents Act, 1855 also contain
provision for award of compensation to victims of crime. Beside these legislations,
the Constitutional scheme for compensatory victim is to be found in the form of
decisions of the Supreme Court while interpreting fundamental rights or directive
principles of State Policy or Articles 32, 136 and 142, when the court may direct
payment of compensation to victims of crime.4”

VICTIM COMPENSATION IN MODERN INDIAN HISTORY

“A story is told how Emperor Jehangir was faced with a problem in one of his daily
darbars and how he solved it.”
“One day, the Empress in a fit of anger, hit her launderer whose work was not
satisfactory and the washer man fell down dead. On being persuaded, the widow
attended Jehangir’s darbar the next morning and on being asked by Jahangir as to
who killed her husband, she trembled and replied the Empress.”
“Jehangir was stunned, he drew his sword and said The Empress killed your husband.
Now, with that sword, you kill the Empress’s husband. I command you to do it.”
“The Laundress was nonplussed. She fell at the Emperor’s feet, recovered her equanimity
soon enough and said, Sire, I have suffered, but I do not want either the Empress or
the country to suffer by my obeying Your Majesty’s command. I am prepared to take
any punishment for this disobedience.”
“The story goes that Jehangir was so touched by the words of the washerwoman
that he made her a baroness and showered her with riches beyond measure.”
“It is perhaps one of the earliest known cases of victim compensation in modern
Indian history.”

REVIEW OF LITERATURE

“India follows an adversarial system of criminal justice system which requires that
the prosecution should lead the evidence and the accused is presumed innocent till
the guilt is proven beyond reasonable doubt (VIBHUTE, 2004, p. 362). This approach
is largely accused centric i.e., the entire focus remains on the rights of the accused
and more often than not the victim is left behind (VIBHUTE, 2004). Many a times the
victim is not included in the whole process of providing justice, except being the
witness for the prosecution (ANAND, 2004). However, the concept of victim, their
rights and the plight of the victims are not new. It is a constant argument that victims
are often forgotten under the CJS and their plight is often overlooked
(SHANTAGOUDAR, 2016). The impact of any crime towards the individual i.e., the
victim, ranges from physical to psychological as well as financial. Such impact can be
mild to severe, direct or indirect (NATH, 2020).”
“There have been various voices at the national (SHANTAGOUDAR, 2018) as well as
at international level to provide assistance to the victims of crime (DUSSICH, 2006).

4 International Journal of Criminal Justice Sciences, Vol 13 Issue 2, Dipa Dube, Victim
Compensation Schemes in India: An Analysis (2018)
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Victim Compensation Scheme (VCS) became the core of the CJS in India after the
United Nations (1985) Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power. It was observed that compensation is an efficient method for offering
immediate support to the victim and extending the same to the family of the victim
in certain situations (INDIA, 1996).”
“Victim Compensation has become a symbolic part of the Indian CJS (CHAKRABORTY;
CHAKRABARTI, 2020). In order to provide a proper mechanism for awarding
compensation the almost all the States in India have devised their own VCS in the
light of amendments brought in the Code of Criminal Procedure, 1973 (CrPC). A
substantial provision in the form of sec. 357A was incorporated by the Criminal Law
(Amendment) Act, 2009. It provides a statutory mechanism for compensation to victims.
This provision enabled the courts to direct the government to pay compensation to
the victims in those cases where the compensation under the existing sec. 357 appeared
inadequate.”
“To bring some sense of uniformity, the Centre has taken the responsibility of providing
guidelines in the form of the Central Victim Compensation Fund Guidelines (CVCF)
(INDIA, 2015) in support of the VCS devised by the States.”

PROVISIONS UNDER INDIAN CONSTITUTION

“The Indian Constitution enunciates no specific provision for victims. However, Part
IV, Directive Principle of State Policy, Art 41 lay down the duty of the state to secure
the right to public assistance in cases of disablement and in other cases of undeserved
want.”
“Part V, Fundamental Duties, Art 51A lay down the duty of the state to have compassion
for living creatures and to develop humanism.”
“These articles have been interpreted in an expansive manner to find support for
victims of crimes.”
“The right to compensation has also been interpreted as an integral part of right to
life and liberty under Art. 21 of the Constitution.”

CENTRAL VICTIM COMPENSATION SCHEME (CVC)

“The Central Victim Compensation Fund (CVCF) Scheme was formed in 2015 with
and initial corpus of Rs 200 crores.”
“It prescribed a minimum amount of compensation to be granted to victims.”
“The scheme is to enable support to victims of rape, acid attacks, human trafficking
and women killed or injured in the cross border firing.”

OBJECTIVES OF SCHEME

“To support and supplement the existing Victim Compensation Schemes notified by
States/UT Administrations.”
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“To reduce disparity in quantum of compensation amount notified by different States/
UTs for victims of similar crimes.”
“To encourage States/UTs to effectively implement the Victim Compensation Schemes
(VCS).”
“Continue financial support to victims of various crimes especially sexual offences.”

ELIGIBILITY FOR COMPENSATION

“He/ She should not have been in receipt of any compensation for such loss or injury
from any Government authorities or any other scheme of the Central / State
Government.”
“The loss or injury sustained by the victim or his dependents should have caused
substantial loss to the income of the family or requires expenditure beyond his means
on medical treatment of such mental/physical injury to the victim.”
“Where the offender of the crime is untraceable or cannot be identified, but the
victim is identifiable.”

154TH LAW COMMISSION REPORT, 1996

“Compensation was proposed as a recognized method of protection that offered
immediate support to the victim. The report stated that compensation could also be
extended to the family of the victim in certain instances.”

MALIMATH COMMITTEE RECOMMENDATIONS - 2003

“Recommended establishment of Victim Compensation Fund.”
“Victim compensation is a State obligation, whether the offender is apprehended or
not, convicted or acquitted. This is to be organised in a separate legislation.”
“A Victim Compensation Fund can be created under the victim compensation law and
the assets confiscated in organised crimes can be made part of the fund.”

LAWS GOVERNING COMPENSATION TO VICTIMS OF CRIME

“The provisions relating to compensation to victims of crime are contained in sections
357, 357(1), 357 (2), 357 (3), 357A, 358, 359 and 250 of the Code of Criminal Procedure,
1973.”
“Article 14 and 21 of the Constitution of India encompasses within its fold safeguards
to victims of crime.”

RECENT AMENDMENT

“Amendments made to the Code of Criminal Procedure (CrPC), 1973 in 2008 as well
as through the Criminal Law (Amendment) Act of 2013, made a breakthrough in
acknowledging the rights of the victim.”
“Though one generally assumes compensation to be a remedy granted by civil courts
and sentencing a function of criminal courts, Section 357 clubbed the two remedies
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together, thereby ensuring that the victim would not have to approach two different
courts, hence expediting the compensation process.”
Sec 357-A CrPC
“Every State Government in co-ordination with the Central Government shall prepare
a scheme for providing funds for the purpose of compensation to the victim or his
dependents who have suffered loss or injury as a result of the crime and who, require
rehabilitation.”
“Whenever a recommendation is made by the Court for compensation, the District
Legal Service Authority or the State Legal Service Authority, as the case may be,
shall decide the quantum of compensation to be awarded under the scheme referred
to in sub-section (1).”
“If the trial Court, at the conclusion of the trial, is satisfied, that the compensation
awarded under section 357 is not adequate for such rehabilitation, or where the cases
end in acquittal or discharge and the victim has to be rehabilitated, it may make
recommendation for compensation.”
“Where the offender is not traced or identified, but the victim is identified, and
where no trial takes place, the victim or his dependents may make an application to
the State or the District Legal Services Authority for award of compensation.”
“On receipt of such recommendations or on the application under sub-section (4), the
State or the District Legal Services Authority shall, after due enquiry award adequate
compensation by completing the enquiry within two months.”
“The State or the District Legal Services Authority, as the case may be, to alleviate
the suffering of the victim, may order for immediate first-aid facility or medical benefits
to be made available free of cost on the certificate of the police officer not below the
rank of the officer incharge of the police station or a Magistrate of the area concerned,
or any other interim relief as the appropriate authority deems fit.”
Difference Between S:357 & S:357 A - CrPC
Sec : 357 CrPC
The offender who is made to pay compensation.
Sec : 357-A CrPC
“It is the state that pays compensation to the victim in accordance with the state’s
victim compensation scheme.”
“The state can provide interim compensation as listed under the state’s victim
compensation scheme, regardless of whether the case has resulted in a conviction.”
“Under Section 357-A of the CrPC each state formulated a victim compensation scheme.”
“Despite the existence of statutory provisions and schemes of the States, the victims
of crimes rarely received any compensation. The same was taken note of by the Hon’ble
Supreme Court in Ankush Shivaji Gaikwad v State of Maharashtra5 and the Apex

5 (2013) 6 SCC 770
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Court made mandatory for trial Courts to consider grant of interim compensation
and to give reasons for not recommending compensation to the victims of the crime.”
“Notification dated 14th October, 2015 : Central government set up the Central Victim
Compensation Fund Scheme. The Scheme aims at supporting and supplementing existing
victim compensation schemes notified by states and union territories and reducing
the disparity in the quantum of compensation notified thereof. It defines the scope
for budgetary allocation and provides for accounting and audit. It also opens public
participation by inviting funding.”
Writ Court and Grant of Compensation
In Rudal Sah V State of Bihar6

“The petitioner remained in illegal detention for more than 14 years. After notices
were issued and when the petition was taken up for hearing, the Government informed
that the petitioner has been released from custody.”
“Under the general rule, the writ petition had become infructuous. However, the
Supreme Court issued notice on the ancillary relief and after hearing the parties deemed
it fit to grant a compensation of Rs. 30000/-.”
“This was perhaps the first case where writ court in India granted compensation for
illegal detention.”
In MC Mehta V Union of India7

“The Supreme Court held that the power under Article 32 is not confined to preventive
measures when fundamental rights are violated or threatened to be violated but it
also extends to remedial measures including compensation when the rights are already
violated.”
Hitendra Vishnu Thakur Vs State of Maharashtra8

“The Supreme Court observed as follows:”
“…A procedural statute should not generally speaking be applied retrospectively where
the result would be to create new disabilities or obligations or to impose new duties
…”
“A statute which not only changes the procedure but also creates new rights and
liabilities shall be construed to be prospective in operation.”
“As Amendment Act of 2008 created new liabilities on the State, it appears to be
retrospective in nature.”
Suresh v. State of Haryana9:
“It is the duty of the courts, on taking cognizance of a criminal offence, to ascertain
whether there is tangible material to show commission of crime, whether the victim

6 AIR 1983 SC 1086
7 AIR 1987 SC 965
8 (1994) 4 SCC 602
9 (2015) 2 SCC 227
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is identifiable and whether the victim of crime needs immediate financial… relief. On
being satisfied on an application or on its own motion, the court ought to direct
grant of interim compensation, subject to final compensation being determined later.
Gravity of offence and need of victim are some of the guiding factors to be kept in
mind, apart from such other factors as may be found relevant in the facts and
circumstances of an individual case.”
Nipun Saxena v. Union of India10

“Pursuant to Supreme Court directions NALSA drafted the Grant of Compensation
to Women Victims/ Survivor of Sexual Assault/Other Crimes 2018.”
Important features of the Scheme:

(i) “Woman victim eligible for compensation from multiple schemes”
(ii) “Online application for compensation.”

(iii) “The enquiry to be completed within 60 days &”
(iv) “In Acid Attack case, and in all other deserving cases, the Secretary DLSA to

grant interim compensation.”
“Subsequently Supreme Court laid down that NALSA’s Compensation Scheme for
Women/Victims should function as a guideline to the Special Courts for the award of
compensation of victims of child sexual abuse under Rule 7 until the Rules are finalized
by the Central Government.”
“The case of Bhim Singh v State of J&K11 is another important case where Bhim
Singh an MLA was arrested by the police only to prevent him to attended the Legislative
Assembly, the Hon’ble Court not only entertained the writ petition of his wife but
also awarded the compensation of Rs 50,000 to be paid by the state.”
“The case of Meja Singh v SHO Police Station Zira12 is another unfortunate case
where this time High Court of P&H took the cause of victim and awarded the
compensation of Rs 25,000 for illegal detention of son of the petitioner. This time it
was High Court Bombay, which took the cause of the victim in the case of Ravikant
Patil v DG Police, State of Maharashtra13 where the petitioner was taken handcuffed
to court in clear violation of Judgment of Hon’ble S.C. that is law, as decided in the
case of Prem Shanker Shukla v Delhi Administration. Custodial Death is another burning
issue where the courts have awarded compensation to the victims of crime and the
most important case under this heading is of Mrs. Cardino v UOI14 where although
the accuse was arrested on the charge of misappropriation of some plastic ware and
hospital; utensils worth Rs1500 but tortured like hard core criminal and hence he
succumbed to the torture. Here when the matter was brought before the Hon’ble

10 Cri MP 16041/2014
11 AIR 1986 SC 494
12 1991 ACJ 439
13 1991 ACJ 888
14 1990 ACJ 804
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High Court of Bombay which gave the compensation of Rs 2,00,000 to be paid by the
state.”
“In the case of Nilabati Behra v State of Orissa15 where the son of petitioner was
arrested by the police and next morning his body was found laying down with several
injuries on the railway track, the Hon’ble S.C. awarded the compensation of Rs 1,50,000
that is to be paid by the State.”
“On the issue of brutal use of force and misuse of authority by the police outside the
police station case of SAHELI v Commissioner of Police16 is land mark where the son
of Kamlesh Kumari died due to ill treatment by a S.I. of Delhi Police, the Hon’ble
S.C. directed the Delhi Adm. to pay the compensation of Rs 75,000.”
“The next important case is of Gudalure Cherian v UOI17 where Hon’ble S.C. following
an innovative approach first directed the whole matter to be investigated by the CBI
afresh and completion of investigation directed the Govt. of U.P. to first suspend the
police officials and medical officers who tried to save the accuse but also directed the
state to pay compensation of Rs 2,50,000 to the victim of rape and Rs 1,00,000 to
victim of other crime.”
“The next in the line is the case of Bodhi Satta Gautam v Subhra Chakraborty18 here
the Hon’ble S.C. invented the concept of interim compensation and enforced the part
third right against an individual by saying that:”
“This decision recognises the right of the victim for compensation by providing that
it shall be awarded by the Court on conviction of the offender subject to the finalisation
of Scheme by the Central Government. If the Court trying an offence of rape has
jurisdiction to award the compensation at the final stage, there is no reason to deny
to the Court the right to award interim compensation, which should also be provided
in the Scheme.”
“In Re Alarming Rise in the Number of Reported Child Rape Incidents [Suo Motto
Writ (Crl) 1 of 2019]:”
“The Supreme Court awarded as an interim measure compensation of Rs. 25,00,000
(Rupees twenty five lakhs only) to the rape victim and called for reports from States
and UT as regard payment of compensation including interim compensation to victims
of crime.”
“Report on victim compensation received and tabulated as under:”

Interim compensation NOT provided - 99% 

Interim compensation provided - 1% 

Final compensation NOT provided - 99% 

Final compensation provided - 1% 

15 1993 AIR 1960
16 1990 AIR 513
17 1992 (1) Crimes 2 SC
18 1996 AIR 922
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Analysis of data

Table 1: Victim Compensation Scheme U/s 357 A Cr. P.C.

 
Years  

Applicat-
ions 

received 
directly by 

Legal 
Service 

Institutions 
(A) 

Applicat-
ions / orders 

marked / 
directed by 
any Court 

(B) 

Applications 
received 

including 
Court Orders 

(A+B) 

Applicati-
ons 

Decided  

Applicat-
ions 

Pending 

Compensation 
Awarded  

(in �) 

2016-17 13740 4211 17951 7337 4439 90,25,44,598/- 

2017-18 9988 5867 15855 8861 7637 1,23,46,17,773/- 

2018-19 9426 6943 16369 10775 9592 1,68,43,92,746/- 

2019-20 9392 7688 17080 12423 11761 2,15,31,48,146/- 

2020-21  8765 4050 12815 9786 12572 1,45,62,36,012/- 

2021-22  8715 8267 16982 15173 11395 2,21,87,47,426/- 

2022-23 (upto 
July, 22) 

4370 4404 8774 5694 13827 92,88,08,357/- 

Graph 1 : Victim Compensation Scheme U/s 357 A Cr. P.C. during the period of
2016 to 2023 (Upto July 2022)

Interpretation

“From the above table this is clearly shown that the maximum compensation given to
the victims during the year 2021-22. Above table clearly indicates that minimum
compensations given to the victims during the period of 2016-17 while the number of
victims were maximum during this period.”
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NATIONAL LEGAL SERVICES AUTHORITY

Table 2 : Information of Acid Attack Victims and Compensation Paid to Them
During the Financial Years 2016-17, 2017-18, 2018-19 And 2019-20

(Upto January, 2020)19

S.  
No. 

SLSAs No. of Acid Attack Victims got 
compensation under the scheme 

Amount released to Acid Attack Victims (in Rs.) 

 2016- 
17 

2017-
18 

2018- 
19 

2019-20 
(upto 

Jan. 20) 

2016-17 2017-18 2018-19 2019-20 
(upto Jan. 

20) 

1 Andhra Pradesh 1 1 1 0 1000000 40000 800000 0 

2 Arunachal Pradesh 0 0 0 2 0 0 0 0 

3 Assam 7 3 9 14 840000 550000 2200000 3440000 

4 Bihar 49 51 70 65 6420373 9026000 15983000 17605707 

5 Chhattisgarh 5 1 4 4 1375000 200000 2179110 608110 

6 Goa 1 1 0 0 300000 1700000 0 0 

7 Gujarat       7 12 5 5 2000000 2135000 950000 2300000 

8 Haryana 6 6 7 1 1700000 1500000 1950000 500000 

9 Himachal Pradesh 0 2 0 3 0 600000 0 3300000 

10 Jammu and Kashmir 0 0 1 0 0 0 150000 0 

11 Jharkhand 4 6 3 2 875000 1250000 600000 0 

12 Karnataka 1 4 1 5 200000 430000 100000 1520000 

13 Kerala 3 5 3 2 600000 1300000 300000 200000 

14 Madhya Pradesh 15 3 7 13 1385000 1229000 1700000 2100000 

15 Maharashtra 5 1 6 0 1500000 202000 1927500 0 

16 Manipur 0 0 0 0 0 0 0 0 

17 Meghalaya 0 2 0 0 0 630000 0 0 

18 Mizoram 0 0 0 0 0 0 0 0 

19 Nagaland 0 0 0 0 0 0 0 0 

20 Orissa 8 15 4 6 830000 1595000 950000 925000 

21 Punjab 33 26 13 9 2082910 3649487 2294380 1654974 

22 Rajasthan 11 16 19 7 1205000 2095000 2875000 905000 

23 Sikkim 0 0 0 0 0 0 0 0 

24 Tamil Nadu 1 5 4 8 300000 1050000 575000 1900000 

25 Telangana 1 1 4 0 300000 300000 700000 0 

26 Tripura 0 2 3 1 0 85000 330000 300000 

27 Uttar Pradesh 20 9 2 3 3290000 1585000 300000 800000 

19 Source of Data: National Legal Services Authority
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28 Uttarakhand 3 1 1 7 330000 150000 20000 1250000 

29 West Bengal 6 32 41 31 1800000 11050000 17150000 16200000 

30 Andaman & Nicobar 0 0 0 0 0 0 0 0 

31 U.T. of Chandigarh 0 0 0 0 0 0 0 0 

32 Dadra & Nagar 
Haveli 

0 0 0 0 0 0 0 0 

33 Daman & Diu 0 0 0 0 0 0 0 0 

34 Delhi 13 44 24 10 1695000 7875000 5675000 1905000 

35 Lakshadweep 0 0 0 0 0 0 0 0 

36 U.T. of Puducherry 1 0 0 0 300000 0 0 0 

  Total 201 249 232 198 30328283 50226487 59708990 57413791 

 
Interpretation

“From the above table this is clearly shown that maximum incidents of Acid attacks
were comes from the Bihar state while Punjab comes on 2nd spot in the number of
acid attacks victims, but most shockable data collected from the National capital where
acid attacks victims were reported badly. Rajasthan and Madhya Pradesh were other
states where acid attacks victims on higher side.”

CHALLENGES

Lack of uniformity

“State victim compensation schemes are non-uniform, fail to comply with the centre’s
guidelines and continue to suffer from various other inadequacies, such as the usage
of wide umbrella-like terms that cover several offences under one amount of
compensation, resulting in a grave injustice to the victims of crimes differing in their
nature and gravity.”
“Each state set a different compensation amount based on the category of victim.
Moreover, there is no systematic method for categorization of the victim based on
the nature of the crime or the age of the victim. Some states took the age of the
victim into account while others did not.”

Funds & Disbursement

“The State exchequer must cater for contingencies and be supportive of the expenditure
incurred by the victims.”
“Disbursements which are sparingly done, has to be increased and consolidated.”

Implementation

“The major problem in implementation of victim compensation schemes is the serious
lack of awareness. The victims availing compensation under the scheme is nowhere
close to the incidents of crime being reported every year.”
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Measures

“Victimology is the only way forward, which could reinstall confidence in the criminal
justice system, for it is not the imposition of harsh prison sentences on the criminal
that ultimately benefits the victim; rather it is the reparative actions that would lessen
the victim’s injuries and losses.”
“Introduction of formal mechanism of victim impact assessment to bring in objectivity
and consistency in deciding the quantum of compensation.”
“Focus on effective implementation: While Sections 357 and 357A of the CrPC are
steps in the right direction, their implementation requires much fine-tuning.”

CONCLUSION

“While Sections 357 and 357-A of the CrPC are steps in the right direction, their
effect has been nullified due to the ignorance of the judiciary, which has failed to
invoke these sections due to many reasons, resulting in a grave injustice to the victims
of crimes differing in their nature and gravity.”

SUGGESTIONS

“Victimology is the only way that could reinstall confidence in the criminal justice
system. For that, reparative actions that would lessen the victim’s injuries and losses
should be implemented rather than imposition of harsh prison sentences on the criminal.”
“To avoid the conflicting role of the legal services, there should be a separate body
to deal with victims and their grievances so as to prevent such a conflict of interest.”
“The legal services authorities are expected to be neutral while dealing with the
protection of the rights of the accused on the one hand, and supporting the victim in
securing their right to compensation on the other.”
“While Sections 357 and 357A of the CrPC are steps in the right direction, their
proper implementation is the need of the hour.”
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Relevance of Constitutionalism as a Means to Cooperative
Federalism

Komal Chauhan* & Dr. Ravinder Kumar**

ABSTRACT

The basic tenet of Constitutionalism is limited government. Federalism being an aspect of
constitutionalism seeks to protect the interests of the constituent states of a union formed
together in response to a common external threat. Cooperative federalism in recent years has
gained prominence as it is seen as a viable solution to the present-day complex problems of
Indian federalism.The article therefore critically analyses the significance of constitutionalism
as a way of achieving cooperative federalism.
Keywords: Federalism, Cooperation, Indian Constitution, Constitutionalism.

I. INTRODUCTION

Constitutionalism is a political theory that claims that a government’s authority comes
from the people and that this authority must be regulated by a constitution.It aims to
limit the government’s power through constitutional mechanisms such as the Bicameral
Legislature, Federalism, Power Division, Judicial Review and fundamental Rights.The
Constitution is a supreme law that encompasses the State’s fundamental ideals as
well as its structural and procedural framework, which cannot be altered, limited, or
reduced unilaterally by any ordinary legislative act. The Constitution describes the
fundamental institutions of government and administration as well as their structural
and functional interrelationships. The Constitution enshrines only the fundamental
principles governing these institutions. These widely acknowledged fundamental political-
legal concepts govern the structure and functional foundations of governmental entities
as well as civil rights. The following are the most commonly cited provisions in many
countries’ Constitutions:

a) Preamble which is a declaration of the people’s most cherished goals and
aspirations as a nation-state in historical and cultural contexts.

b) The state’s territorial extent is denoted geographically by the state’s name.
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c) Location of Sovereignty and the type of Polity
d) Governmental structure: parliamentary, presidential, or any other form of

government.
e) Citizen rights
f) Political institutions and their structures, compositions, functions, and appointments

to the offices.
g) Judiciary
h) Centre-State Relations: Power Distribution
i) Election Commission
j) Defence establishments

k) Welfare measures as positive directives
Federalism is one of these constitutional provisions or devices of constitutionalism
that strives to preserve and protect the rights and interests of the constituent states
of a union that gathered together as a practical expedient in the face of a common
external threat. The term “federal” means “of or constituting a form of government
in which power is distributed between a central authority and several territorial units”1.
When two or more independent States come together to create a larger body with a
division of powers and responsibilities, a federal structure is formed. The federal
system can be found in the USA, Switzerland, Canada, and Australia. The notion
behind federalism is that the Central government at the national level and the regional
governments should be independent of each other in their respective constitutionally
demarcated areas. According to K.C. Wheare, the criterion for determining whether
or not the Constitution is federal is2:
“Does a system of government embody predominantly a division of power between the general
and regional authority, each of which is, in its own sphere, is coordinate with the other’s and
independent of them? If so, that government is federal”.
It becomes pertinent to mention that America became the first federal state in terms
of the power-sharing between the two branches of government followed by almost
all other federal States, such as Canada, Australia, and India, with or without
modification to suit their national circumstances.Unequivocally, the Indian Constitution
bears all the essential features that are found in federal Constitutions around the
world. Federalism has been declared an integral part of the fundamental framework
of our Constitution3.
Federalism arose from the need for a group of independent states, ethnic groups, or
communities that were unable to protect themselves from external danger on their
own and whose combined unity was required for survival and the protection of economic

1 Merriam Webster Dictionary
2 K.C. WHEARE, FEDERAL GOVERNMENT 33(Oxford University Press, London 1963).
3 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461 (India).
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interests or welfare without jeopardizing their identity or independence. Federalism
is viewed as a viable solution to ethnic, religious, linguistic, and regional issues. In
countries with a significant degree of ethnic diversity, it can be an enormous challenge
to ensure that all of the various groups’ demands are appropriately met; this can
result in dissensions or internal difficulties inside the country. If regions continue to
press for complete sovereignty, it may represent a serious threat to the country’s
unity and integrity in certain circumstances. In such instances, the federal notion may
be viewed as a uniting formula for multilingual, multiethnic, and multi-national states,
owing to its reconciling effect on the seemingly opposed concepts of regionalism and
national unity.
However, the traditional notion of federalism wherein the two levels of governments
remain restricted to their respective constitutional jurisdictions is not being followed
in letter and spirit. The federal government’s overarching role is generally prevalent
due to political structure, history, social welfare, and growth imperatives coupled
with the national security exigencies of any country. These persistent and often
antagonistic powers gave way to a reformed form of federalism that gained ample
support from the political establishment and the general public. This new form of
federalism is tagged Cooperative federalism4.
Taking up the case of India, the term Cooperative federalism has been bandied about
in the Indian polity for decades; it was given a new life when the government that
came to power as a result of the 16th Parliamentary Elections in 2014 and then again
in 2019 set in motion Cooperative federalism. Since Cooperative federalism has gained
prominence in recent years, it becomes necessary to study the concept of cooperative
federalism qua constitutionalism and its jurisprudential repercussionsin wake of the
modern Constitutional theory.

II. COOPERATIVE FEDERALISM: GENESIS

The principle of mutual sovereignty underpins federalism, where the federal and regional
governments share the role of governing but have their spheres of autonomy protected
by a written Constitution, with a Supreme Court serving as an umpire in case of
disputes. Although the distribution of powers between the federal government and
the federating units exists, it would be premature to conclude that the different
administrations work in airtight silos to one another. Despite the existence of unifying
features, there is always a subliminal rivalry between the centre and the union’s
constituent states. Thus, during the early phases of the development of federations,
Competitive federalism was in dominance which denoted competitive spirit and struggle
between the States and the Centre5. The State governments were very conscious of

4 Corwin defines Cooperative federalism: “The State and National governments are regarded
as mutually complementary parts of a single governmental mechanism all of whose powers
are intended to realize the current purposes of government according to their applicability
to their problems in hand” The Const. of the USA, Senate Doc, 14(1953).

5 M.P. JAIN, INDIAN CONSTITUTIONAL LAW 759 (8th ed. 2018).
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their domain of independence and their powers and rights. However, this Competitive
federalism gradually gave way to Cooperative federalism owing to perceived needs
such as the advent of the social welfare state, technological innovation, and war
exigencies6.
With time, the federations recognised the importance of cooperation to optimize public
welfare. The most important link that binds two levels of government together is
financial relations. For example, in the USA, the majority of intergovernmental
collaboration has been built based on conditional central grants for centrally funded
schemes. The US Constitution also provides for intergovernmental tax immunity between
the national government and the federating units.
While in Australia, state financial difficulties resulted in establishing the Commonwealth
Grants Commission and the Australian Loan Council to administer various government
borrowing programmes. The Center arranges loans and then distributes them according
to a formula agreed between the various governments. Because of this arrangement,
government competition for funds has reduced, allowing loans to be negotiated on
more favourable terms than was previously possible. Loans from the Center to the
States, and income tax sharing between the Center and the States, emphasizing State
financial needs, have also been introduced to promote inter-governmental cooperation.
Canada has also adopted some strategies such as federal grants to states, concurrent
transfer of authority by the Centre and provinces to some subordinate entities established
by one government or another, referential legislation, etc.
Modern-day cooperative federalism is to be perceived as an outcome of the dynamic
interplay of felt needs and mutually accommodative actions between the central and
state governments, along with increasing mutual interdependence and conciliation.
The typical, classical and highest prototypes of federalism viz. USA, Canada and Australia
have transformed from competitive to the cooperative through a gradual process of
conscious adaptive conciliation in light of perceived mutual benefits and felt urgency
for a viable, balanced and beneficial reciprocity.

III. COOPERATIVE FEDERALISM IN INDIA

Taking up the case of India, in the context of the political buzz about realizing
cooperative federalism7 set in motion by the government coming to office as a result
of the 16th Parliamentary Elections 2014, it can be recounted that after achieving its
independence from the British in 1947, the members of the Constituent Assembly
didn’t have any theoretical and set ideas about federalism because of the unique
problems it faced. They regarded federalism as an amorphous term devoid of defined
meaning, incapable of resolving India’s problems on its own. The Constituent Assembly
sought to learn from the experiences of the US, Canada, and Australia than from its
own. They drew upon and used the experience garnered by these great federations
in a manner that best suited the nation’s genius.

6 Supra note
7 http://www.niti.gov.in/content/cooperativefederalism
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This, particularly, is evident in the description of the constitution of India given by
Dr B.R. Ambedkar who presided over the constitution drafting committee:
The constitution is a federal constitution inasmuch as it establishes what may be called a Dual
Polity (which)…will consist of the Union at the Centre and the States at the periphery each
endowed with sovereign powers to be exercised in the field assigned to them respectively by the
constitution. Despite that, the Constitution avoided the tight mould of federalism in which the
American Constitution was caught, and it could be both unitary as well as federal according to
the requirements of time and circumstances.8

The Assembly was arguably the first constituent body to embrace cooperative federalism9

from the start, establishing mechanisms for mobilising cooperation through the
incorporation of the following articles:

1. Article 252 of the constitution of India

Article 252 of the Indian constitution allows two or more states to delegate jurisdiction
to the Indian Parliament so that it can legislate on items on the state list concerning
those states.
If two or more states concur that any item on the state list must be governed by law
in those states and their legislative bodies adopt resolutions to that effect, Parliament
may enact legislation regulating that matter in those states.Thus, Article 252 empowers
parliament to legislate only when two or more states pass a resolution authorising
parliament to pass legislation on a state subject that is primarily outside the legislative
boundaries of the Indian parliament. Numerous problems on the state list, such as
public health, agriculture, forestry, and fisheries, may at times demand common legislation
for two or more states; and in such cases, the Centre must positively lead the states,
if necessary, in the public interest, as a way of coordination.
Indian federalism is built on a flexible foundation, as demonstrated by Article 252.
Article 252 of the Indian constitution allows for certain flexibility in the power distribution
structure. Parliament established the Urban Land (Ceiling and Regulation) Act 1976
in 1976 after the legislatures of eleven states concluded that it would be better to
have consistent legislation approved by Parliament setting a ceiling on urban immovable
property.

2. Article 270 of the constitution of India

A system of fiscal federalism is established in this Article where taxes are imposed
and then divided between the federal government and the States, as outlined in the
Constitution. According to the Constitution, the Government of India is responsible
for levying, collecting, and distributing between the Union of India and the states all
taxes and duties specified in the Union List, with the exception of those specified in

8 CAD VII, 1, 33-34.
9 Granville Austin, The Indian Constitution Cornerstone of a Nation 232 (Oxford University

Press 1966).
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Articles 268, 269, and 261A, as well as any surcharge on taxes and duties specified in
Article 271, and any cess for specific purposes under any law enacted by Parliament.

3. Article 275 of the constitution of India

This constitutional provision establishes fiscal needs grants; parliament is entitled to
offer funds as a grant-in-aid to the revenues of states it considers are in need of
assistance, with various amounts specified for different states.Parliament decides on
these grants every five years on the proposal of the finance commission. These payments
are not distributed evenly among states, but rather to those that may need assistance.
Additionally, the amount of funds payable to states under fiscal necessity grants is
unconditional, and the receiving state may use the funds in any way they like.The
finance commission is mandated under Article 280(3) (b) of the Indian constitution to
recommend a principle governing grants-in-aid of state income. These grants are primarily
intended to shift wealth from prosperous to impoverished states.
Article 275(1) directs the Centre to make grants to states to help them in financing
the costs of development programmes conducted with the prior consent of the Central
government for the purpose of promoting the welfare of scheduled tribes or enhancing
the level of administration in Scheduled Areas.
The most significant provision for additional grants is Article 282 of the Indian
constitution, which authorizes the central government to assist states through grants
for any public purpose, regardless of whether the objective is one for which parliament
or the state legislature can pass legislation. These grants have two purposes: (a) to
financially assist states in meeting plan objectives, and (b) to enable the Centre to
influence and coordinate state action in support of the national plan.The Center may
use the grants to persuade, encourage, and subtly coerce governments to adhere to
the plan targets.

4. Article 261 of the constitution of India

Each state’s authority is limited to its own region, which could result in a claim that
one state’s acts and records are inadmissible in another.Article 261, on the other
hand, forbids any such difficulty. Article 261(1) requires that “full faith and credit”
be given to “public acts,” records, and judicial proceedings of the union and states
throughout the territory of India.According to Article 261(2), the manner in which
the Acts, records, and proceedings referred to in Article 261(1) are to be proved, as
well as the conditions under which they are to take effect shall be as prescribed by
law made by parliament.Article 261(2) then empowers parliament to lay down by
law:

(i) the mode of proof, as also,
(ii) the effect of the acts and proceedings of one state in another state.

Negotiation and laws, public acts and records, and judicial proceedings are concurrent
subjects under entry no. 12, List no. 3 of the seventh schedule of the Indian Constitution.
Consequently, states may also be authorised to legislate on these subjects, but are
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subject to the exclusive authority conferred on Parliament by Art 261 (2). However,
pursuant to Article 261(3) of the Indian Constitution, a final judgement or decision
delivered or passed by a civil court in any region of India may be enforced by applicable
law throughout India.
Thus, the full faith and credit clause in the Indian constitution establishes the means
and framework for ensuring that rights legally created in one state are applicable
throughout the country, thereby establishing a constitutional constraint and basis for
cooperation among the states regarding public acts, records, and judicial proceedings
of the union and the states.

5. Article 262 of the constitution of India

In India, water resources are distributed unequally among states based on their
geographical characteristics. There are several interstate rivers and valleys. The waters
of an interstate river meander and pass-through multiple states.Such waters cannot
be considered the sole domain of any one riparian state. Because the waters are in a
condition of flow, no state may claim exclusive possession of them.No state can legislate
for the use of such waters since no state can claim legislative power beyond its territory.
The constitution accordingly bestows legislative power over such a river to parliament.
The constitution contains specific provisions for the establishment of an appropriate
mechanism and machinery for resolving such conflicts.

6. Article 263 of the constitution of India

This Article specifies that the president may appoint an Inter-State Council by order
if he deems that its formation would benefit the public interest. The President may
establish the council’s organization, procedure, and duties. In general, it may be tasked
with the following responsibilities:

a) Inquiring into and advising on inter-state disputes.
b) Investigating and debating issues involving some or all of the states, or
c) The union and one or more of the states have a common interest
d) Making suggestions on any subject, particularly proposals for better co-ordinations

of policy and action concerning that subject.
The primary purpose of this provision is to develop and establish a regular and recognized
mechanism of intergovernmental consultations to foster and sustain coordination among
various governments in areas such as agriculture, industry, irrigation, and education.

7. Article 312 of the constitution of India

Article 312 enshrines a unique feature in the Indian constitution, allowing the central
government to provide certain services that are shared by the union and the states.
If the Rajya Sabha (upper house of the Indian Parliament) declares that it is in the
national interest to do so through a resolution supported by not less than two-thirds
of the members present and voting, parliament may provide services (including all
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India judicial services) and regulate recruitment and working conditions for them by
law.
These services lend a degree of coherence to the federal system and aid in the
administration of the union and states. Recruitment on an all-India basis attracts the
greatest possible talent in the country to these services. The Indian Administrative
Services and the Indian Police Services are the two most significant All India Services.

IV. APPRAISAL OF THE INDIAN APPROACH TO FEDERALISM

The preceding constitutional provisions demonstrate that the constitution’s architects
were acutely aware of the rising trends of so-called cooperative federalism in the
older federations, namely the United States of America, Canada, and Australia. They
took note of the difficulties and obstacles encountered by these earlier federations,
as well as the remedies chosen to facilitate the better transition to the new modern
notion of the welfare state. The framers of the Indian constitution incorporated the
experience garnered by previous federations in managing their federal activities and
relations. Given the evolution of older federations from competitive to cooperative
federalism, structural provisions were incorporated into the constitution to enhance
coordination and cooperation across various governmental levels. Recognizing that
the rigid constitutions of these older federations posed significant obstacles to reaching
an agreement on cooperation-related issues, the framers of the Indian constitution
sought to incorporate certain cooperative mechanisms into the constitution itself to
achieve the same benefits and outcomes for the Indian federation that the older
federations had achieved over a long period of legal and legislative struggle. Unlike
the older federations of the USA, Canada, and Australia, India has endeavoured to
engineer transformation using the mechanisms of constitutionalism.

V. CONCLUSION

Cooperation embraces a mutually beneficial relationship between two parties that assist
and sustain one another in peaceful participation. It tries to eliminate the ethos of
narrow allegiances such as those of caste, tribe, religious community, and linguistic
group, which tend to breed disruptive and fissiparous regionalism ideology. If these
interests conflict with national interests, the latter should prevail so that everyone
can benefit from the welfare state.
This is especially significant in the case of the Indian Federation, which has abundant
natural resources but is yet to achieve its aims of full employment, cleanliness, public
aid in cases of unemployment and old age, and proper health care. The constitution
or constitutional mechanisms are only a means to an end, i.e., the general well-being
and welfare of the people as a nation that submits to the supremacy of the constitution.
Federation as such promotes peace, stability, security and socio-economic prosperity
for the nation while maintaining the cultural, religious and ethnic diversity of the
states. It aspires to promote a symbiotic attitude. It is not the constitution or
constitutional mechanisms that bind people together in a coherent social bond, but an
abstract sense of togetherness, sociability, common vision, unity of purpose, and mutual
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empathy. The necessity of security, which comes into play at times of perceived external
threat, further enhances its strength. Each government, whether national or state,
must be willing in shouldering responsibilities and share material resources for the
greater good of the people. Cooperative federalism is conceivable only if the federal
and state governments operate like a well-oiled machine, helping one another for the
greater public good.
When a single party with an absolute majority gains power at the Centre, it is the
responsibility of that government to address the needs and aspirations of regional
states on its own and when a coalition government with multiple parties gains power
at the Centre, it is the responsibility of the leaders of regional parties as coalition
partners to seize the opportunity to strengthen the spirit of cooperation. Whether it
is competitive or cooperative federalism, to be successful, the constitution must be
able to offer firm mechanisms, if necessary, to secure and safeguard national interests.
If any regional state fails to fulfil its duty of properly running the administration
and/or puts a stumbling block in its way, the Union government should use constitutional
tools to seize control of such states in the larger national interest. It would be pointless
to claim that the federation has been undermined in such circumstances.
However, a constitution can only serve as a framework for preventing federating
units from impeding constitutional machinery and/or may provide ideological persuasion
for the constituent units of a federation to be cooperatively considerate and
accommodating toward one another; it cannot directly bring about or induce a spirit
of cooperation, regardless of the provision of all constitutional devices. The word
cooperative contains an element of inessentiality and willingness within its meaning;
but as a constitutional instrument, it takes on the colour and tenor of imperativeness.
In the end, it is the ideology, political beliefs, and ethics of the ruling party or coalition
parties; as well as their moral qualms, that will determine how federalism will operate
notwithstanding the cooperative provisions of the constitution.
Real cooperative federalism would have to be something organic that flourishes and
develops at its own pace under favourable conditions and circumstances.
Constitutionalism, on the other hand, seeks to artificially construct that state of being
subject to the dictates of the rule of law, which is ironically antithetical to cooperation
insofar as cooperation without voluntary participation can never be called cooperation.
Constitutionalism can only provide a structural basis for federalism; it cannot formalise
cooperation because cooperating under a constitutional device entails obligatory adherence
to the rule of law. Cooperation can only be formalized through extra-constitutional
and extra-statutory mechanisms or venues that mobilize need-based help and support
in the pursuit of general welfare and optimal use of material, scientific, and human
resources under the command of the nation. In this way,federating units can cooperate
and participate voluntarily in an amicable manner. Indeed, operationalizing cooperation
through cooperative federalism as a constitutional construct is irrelevant as a means
to an end.
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Bhopal Gas Leakage: A Dark Phage of Corporate Criminal
Liability in India

Mirdula Devi*

ABSTRACT

The incident of Bhopal Gas Leakage in 1984 unveils the ugly facet of the limitation of the law
of criminal corporate responsibility in India. The vagueness of the criminal responsibility of
corporation, inadequate definition of corporate criminality leads to the need for comprehensive
analysis of the concept with suggestion for required modification. Normally a corporation is
considered to be a legal person who can sue and be sued. The question of criminal liability of a
corporation arise when the activity of a corporation lead to a criminal result. In short corporate
criminal liability can be defined as a commission of crime by an individual or association or
association of individual who for pursuing a common purpose or for business gain commit such
acts or omission which is forbidden by law. The concept of corporation is not a new concept in
India. In ancient time there was detailed reference of trading system in Arthashastra. Though
trading was considered for economic up gradation, but there was mistrust for the traders. But
in the modern era the concept has been changed. The establishment of big corporation, multinational
companies etc. made the concept global nature. International Law also recognized the concept
corporate liability. In India different laws has recognized the concept of corporate criminality
and also tried to regulate the offences. But the laws are not found to be sufficient.
Keywords: Corporate Liability, Industrial Revolution, Organized Crime, Mensrea, Dynamic.

INTRODUCTION

The egregious incident of Bhopal Gas Leakage of 1984 in India had taken away near
about 4000 lives in Bhopal instantly with a large number of people putting sufferance
from permanent disability or critical ailment. The incident took place when a massive
gas leakage occurred from the establishment of a multinational company of United
States in Bhopal. The aftermath of whole incident and the tactic of escaping from
corporate criminal liability by the company reveal an ugly facet of the limitation of
the law in India which needs a thorough analysis from reformative point of view.
Before going to describe the incident and the consequent development, it is required
to understand first the concept of corporation and its criminal liability before the eye
of law.
* Associate Professor, University of Science and Technology, Meghalaya,
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Normally, a Corporation is considered to be legal person who can sue and be sued.
But this separate legal entity of the Corporation is distinct from its shareholder. The
criminal liability of a Corporation have aroused when the activity of a Corporation
lead to a criminal result. In the words of BalwinderSingh,in his book on Corporate
Governance and Fraud Risk Management in India, Pearson, India, 2014, corporate
fraud is the most common form of corporate crime in India which takes place very
frequently. In brief, the corporate criminal liability can be defined as a crime which
has been committed by individual or association or association of individuals who
for pursuing a common purpose or make business gain in course of their occupation
commit such acts or omission which is forbidden by law.
Corporation occupied an important place in the present day society. Corporation has
malty facet accountability in corporate governance1. With the advancement of science
and technology, the world a vast platform for the Companies, thereby paving a way
to commit sophisticated organized crime. In India the evolution process of criminal
liability of Corporation can be classified as a long processing effort of judiciary to fix
the responsibilities to these non-fictitious persons. It is true that the concept of corporate
criminal responsibility is a contribution of modern society. But its existence is traced
back from prehistoric period. Thus the existence of Clan2 in prehistoric period, the
rule of jus-civile in Roman period, Coltaire-II in medieval period3 are some instances
where corporate identity and their criminal activity were observed. Again in France
the criminal liability of Corporation was recognized before the era of France revolution
and the ability of committing crime by a group of persons were conceded.4

The Industrial Revolution of 18th century lead to the establishment of big corporation.
The one person enterprises were replaced by the big executive structure of the
Corporation which led the legal system to the developmental response. With the rise
of corporate world, the increase of civil claims consequently against the Corporation
paves the way to the development of corporate criminality. The splitting up of less
tolerance towards negligence, vicarious liability and the vow for ‘respondate superior’
give a step forward to consider from ‘master as a human person to master as a
corporate person’.
In India, to understand the development of the concept corporate criminal liability, it
is necessary to discuss the development of trade and the system of trading prevailing
in India in different period of time. In the ancient time there was detailed reference
of trade in Arthashastra.Trade was considered as the third form of activity for economic
upgradation. The trade routes were made secured and saved from thieves. But it is
observed that there was mistrust for the traders at that time. Special care had been

1 The new corporate accountability- Mcbarnet, Voiculescu, Cambell.Cambridge University
Press.!st Edi. 2007

2 Sir Maine Henry Summer, Ancient Law, 10th Edi., London, John Murray(1930), P.142
3 Geminel, De La ResponsibitePenale des Associations 8, Libraric Arthur Rouseaued(1899)
4 F.McAuley&J.P.MeCutecheon, Criminal Liability, Dublin, Round Sweet & Maxwell(2000),P-
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taken for the protection of the consumer. The transactions among the traders were
regulated by special law.5

However, by the end of the 19th Century, the Court became familiar with the concept
that the word ‘person’ in a criminal sense, can also be applied against the Corporation.6

CORPORATE CRIMINAL LIABILITY UNDER INTERNATIONAL LAW

Corporate criminal liability is not only a national problem, but also an international
problem. Some of the Corporation has their activity throughout the world. The big
multinational companies have their crave to control the international market under
their wings. However, their criminal liability have not directly recognize by the
international criminal law. Till now, the international criminal system is operating
within the premises of the individual criminal responsibility as describe in Rome Statute.
Thus,
Article-25 of the Statute of the International Criminal Court, 2002, specifically stated
about the individual criminal responsibility. Thus a person who commits a crime within
the jurisdiction of the Court shall be individually responsible and liable for punishment.
However Sub-clause-3(d) of Section-25 recognizes the commission of a crime by a
group of persons and made provision for punishment.
Apart from this, the United Nations Convention against Transnational Organized
Crime which was adopted in 2003 is considered to be the main international instrument
in the fight against transnational organized crime and it enhance close international
cooperation in order to tackle those problems. Those States that have ratified this
instrument have to take measure by themselves against those offences and have to
create domestic criminal offence provision against money laundering, corruption and
obstruction of justice. India, being a signatory of this Convention has to take effective
measure against the corporate criminal liability. Thus it is observed that international
legal systems also take concern against the peril of corporate criminal liability.

APPLICABILITY OF THE CONCEPT OF CORPORATE CRIMINAL LIABILITY IN
INDIA

The legality of Corporate Criminal Liability in India is the embryo of the judge made
law of Indian judiciary. The Constitution of India ensures in the preamble that India
is a socialist, secular and democratic republic. The Directive Principle of State Policy
embodies the principle of welfare state and Article-39 of the Constitution state that
the objective of the legislative policies are to distribute the ownership and control of
material resources in such a way so that it can serve the common good. Pointing out
the Corporation, industry and taxation of Corporation, Article-246(1), Seventh Schedule,
entries-43, 44& 85 of the Constitution states that the Parliament have exclusive power
to make laws to control the activities of the corporation. But the societal change and
development of science and technology demands the law to grow to satisfy and meet

5 Rangaraja L, N Kautilya Arthashstra, Edi 1992, p-67.
6 Royal mail Stream Packet Co.-vs-Braham,1877
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the challenges of the present society. Basically, the framework of the law of corporate
criminal liability is mainly based on precedents. Various decisions of the Supreme
Court evolved various principles on corporate crime and interpreted various provisions
of existing laws for giving justice against corporate criminality. In this regard, the
vital laws to understand the nature of crime done by Corporation in India and their
remedies are discussed here.

CORPORATE CRIMINALITY UNDER INDIAN PENAL CODE, 1862

The Indian Penal Code is a substantive penal law definesmensrea and wrongful act in
each section itself. But there is no direct provision in the Code for the punishment
for socio-economic offences or white collar crime. The main contrast is that the social
and economic situation in India has drastically changed and it is found that the Code
become unable to cater the need of the present day. Person, property and state are
the core area of the entire notion of offence in Indian Penal Code. However the
Code does not deal with the socio-economic offences. These types of offences prevent
the economic growth and the development of the country and endanger the economic
health of the nation. The Santhanam Committee recommended adding a new Chapter
in the Indian Penal Code to deal with the socio economic offence7. Section-11 of the
Indian Penal Code defines only the term ‘Person’ which includes any Company or
Association or body of persons, whether incorporated or not. The punishment of the
offender for any offence is death sentence, imprisonment or imprisonment with fine.8

As Corporation is a juristic person, hence the Corporation cannot be prosecuted directly
for an offence under Indian Penal Code. The Supreme Court in Velliappa Textile9

held that corporation cannot be prosecuted for any offence where the prescribed
punishment is mandatory sentence of imprisonment as because the Corporation cannot
be imprisoned as a juristic person. However in the case of Standard Chartered10, the
Supreme Court has given the emphasis on the principle of lex non cogitadimpossibilia,
which means the law compels no impossibility. The Supreme Court further held that
there shall not be any blanket immunity for the corporation for commission of serious
for which punishment is mandatory with the sentence of imprisonment. Thusthis void
has been resolved by the Supreme Court by means of interpretation of law which
also needs to resolve through an effective legal system by way of amendment of
existing law or rejuvenating a fresh law.
It may be observed thatin India the punishment for any criminal offence is defined
only in Indian Penal Code. Therefore to understand the criminal behavior of Corporation,
the other laws providing the punishment for corporate criminality is required to be
corroborated along with the Indian Penal Code. To understand this corroboration
the other laws are discussed here.

7 Report of the Committee on Prevention of Corruption, by Government of India, Ministry of
Home Affairs. https://cvc.gov.in

8 Section-53 of Indian Penal code.
9 SC 0721/2003
10 Standard Chartered Bank and ors-vs-Directorate of Enforcement and ors. AIR.2005 SC2622
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CORPORATE CRIMINALITY UNDER NEGOTIABLE INSTRUMENT ACT, 1881

Under the Negotiable Instrument Act, 1881, section-138 defines the offence of dishonor
of cheque for insufficient of funds etc. The punishment for this offence is defined in
Section-130 of the Act. Section-139 gives a presumption in favour of the holder of the
cheque that he received the cheque in discharge of any debt or liability. In Dalmia
Case11 the Supreme Court of India while upholding the judgment expressed that to
make the dishonour of the cheque as an offence; the aggrieved party is required to
present the cheque to the bank within a period of six months from the date on which
it is drawn. Under Section-138, for insufficient of fund the person who drawn a
cheque will be liable for the punishment of imprisonment up to two years or with
fine up to twice the sum of the cheque or with both. However under Section-141, if
a Company committed the same offence, the Director or manager or Secretary of the
Company will be liable for punishment under Sec-130 of the Act.

PENAL PROVISION OF CORPORATE CRIME UNDER THE INDUSTRIAL DISPUTE
ACT, 1947

Chapter-VI, Section-26(2) of the Industrial Dispute Act state that if any employer
done any illegal lock-out, shall be punished with imprisonment for a term of one
month or with fine which may be one thousand rupees or with both. Again under
Section-27 of the Act, for instigation of such lock-out, the person responsible shall be
punished with imprisonment for a term which may extend to six months or a fine
which may extend to one thousand rupee or with both. Apart from this, under section-
28 of the Act, if any person provide financial support for such illegal lock-out or
strike, shall be punished with imprisonment for a term which may extend to six
months or fine which may extend to one thousand rupees or with both. Moreover,
under section-30, if any person discloses any information in contravention of the provisions
of this Act, shall be punished with imprisonment for a term which may extend to one
thousand rupees or with both.
Howeverin ChapterVII, Section-32 of the Act, it is stated that if the offence like illegal
lock out or support to such illegal lock out is committed by a Company, then every
person who is director, manager, secretary or other officer or person in charge of
management of the Company shall held guilty for such offence for a term of one
month which may extend to six month or fine, unless it is proved that the offence
was committed without his knowledge or consent.

CRIMINAL LIABILITY OF COMPANY UNDER EMPLOYEES STATE INSURANCE
ACT, 1948

Section-84 of the Act specifically states that whoever make any false statement or
representation for the purpose of avoiding any payment shall be punished with
imprisonment for a term which may extend to 6months or with fine of Rs.2000/- or
with both.

11 Dalmia Cement Ltd-vs-Galaxy Traders &Agents (2000) 6SCC 463
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In addition, Section-85 of the Act states that, if the employer fails to pay contribution
shall be liable to be punished for a term which may extend to three years but not
less than one year and a fine of Rupees ten thousand. However in case of deduction
of wages, the punishment shall not be less than six months imprisonment and shall
also be liable to fine of Rupees Five thousand.
But, if the Company committed the same offence, then the person in charge of the
Company shall held liable for criminal liability and held liable for punishment under
Section-86A of the Act, provided that the person have the full knowledge about the
offence committed by the Company.

THE EMPLOYEES PROVIDENT FUND AND MISCELLANEOUS PROVISIONS ACT,
1952

Section-14(1) of the Act state that whoever give any false statement or make any
false representation for the purpose of avoiding any payment or enabling any other
person to avoid such payment, shall be punished with imprisonment for a term which
may extend to one year or with fine of rupees five thousand or with both.
Under Section-14A of the Act a Company or his representative will be liable for
punishment for default of the payment of theemployee’s contribution to the Insurance
which has been deducted by the employer from the employees’ wages.
Again under Section-14(1B) if the employer default in payment of inspection charges,
shall be punished with imprisonment for a term which may extend to one year, but
shall not be less than six months and shall also liable to fine which may extend to
rupees five thousand.

FOOD ADULTERATION ACT, 1954 AND CORPORATE CRIMINALITY UNDER IT

Section-16 of the Act state that if any person do or cause to be done, sell, stores or
distributes or import to India or manufacture or keep in his possession or in any
premises in his occupation any adulterated food article which is injurious to health or
prevent food inspector from taking any sample or exercising any power, shall be
punished with imprisonment at least for six month but it may extend to two years
and with a minimum fine of rupees one thousand.
Section-17 of the Act state that when an offence of food adulteration is committed by
a Company, any person who is in charge at the time of commission of the offence or
any nominated person of the company shall be liable to punish as well as the company
shall be considered as guilty of the offence.

CORPORATE OFFENCES UNDER THE COPYRIGHT ACT, 1957

Section-63 of the Act state that if any person infringes or abet the infringement of
copyright of any work or any other rights under the provisions of the Act shall be
punished with a minimum sentence of imprisonment of six months but it may extend
to three years and with a minimum fine of Rupees fifty thousand and a maximum of
rupees two lakhs.
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Under this Act, Section-69 categorically state that if a Company infringes the copyright
of any work of other will be punished with fine and the person who was in charge
at the commencement of the offence shall be punished with a minimum imprisonment
of six month which may extend to three years.

PROVISIONS OF CORPORATE CRIMINALITY UNDER THE INCOME TAX ACT,
1961

When a Company committed an offence under Section-278B12 of the Income Tax Act,1961,
then the person or persons who are in charge of the Company at the time of committing
that offence will be held guilty of the offence, provided that he had the knowledge
of the commission of that offence. The Company has to pay the fine and the person
in charge will be liable for imprisonment.
Clause (3) of Section-278B of the Act further clarify that when the offence is committed
by a company and it is punishable with a sentence of imprisonment and fine, then
the company shall be sentences to fine only and the natural person shall be punished
according to the scheme of the punishment. This section also defines director as a
person controlling the affair of the company.

PUNISHMENT FOR CORPORATE CRIMINALITY UNDER THE CONTRACT LABOUR
(REGULATION AND ABOLITION) ACT, 1970

Section-22 of this Act states that whoever obstructs an inspector or do not afford
him reasonable facility to make inspection, inquiry or investigation, shall be punished
with imprisonment for a term which may extend to three months or with fine which
may extend to five hundred rupees or with both. Again under Sec-23 of the Act,
whoever contravenes any of the provision of the Actshall be punished with imprisonment
for a term which may extend to one thousand rupees or with both and for continuing
the offence everyday with an additional fine of rupees one hundred.
In the same way when this offence is committed by a company, the Company or the
person in charge of that particular function will held liable to punish under Section -
25 of the Act.

CORPORATE CRIMINAL LIABILITY UNDER BONDED LABOUR SYSTEM
(ABOLITION) ACT, 1976

This Act was passed for the abolition of bonded labour system. Under this Act,
Section-16, 17 and 18 provide for the punishment for compelling any person for rendering
bonded labour or advancing any bonded debt or enforcing any custom, tradition,
contract or agreement which require any person to render bonded labour respectively.
Section-23 of this Act held that when the offence is committed by a Company, any
person who is in charge of or responsible for the conduct of the business of that
Company at the time of the commission of that offence shall be liable with the allegation

12 Inserted by Taxation Law (Amendment) Act 1957, w.e.f. 1-10-1975
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for rendering bonded labour or abetment of such offence and the punishment will be
for a term of 3years or fine or with both.

THE FOREIGN EXCHANGE MANAGEMENT ACT, 1999 AND THE PENAL
PROVISION FORCORPORATE CRIME

This Enactment provide under section-13 that if any person contravene any Act or
contravene any condition issued by the Reserve Bank of India, shall be liable to a
penalty extend to the triple the sum involved in the contravention and if such
contravention is not quantifiable then liable for a penalty up to Rupees two lakhs
only.
Againunder Section-42 of the Act, if a Company or any person in charge of the Company
committed the offence and contravene any condition issued by the Reserve Bank of
India regarding foreign exchange may be liable to thepenalty. However such person
can be exonerated from the criminal liability if he can prove that he has no knowledge
of the act or he has tried to prevent the commission of that act. However if it is
prove that the offence is committed by the consent, connivance and the director,
manager, secretary or other official of the company, then such person shall be liable
to the punishment under this section.

CORPORATE CRIME COMMITTED UNDER INFORMATION TECHNOLOGY ACT,
2000

Under Section-85 of the Act, a Company or his representative will be liable for
punishment for any contravention of any of the provision or any rule or any order
or direction provided under the Act.
However such person may be exonerated from the criminal liability if he can prove
that he has no knowledge of the act or he has tried to prevent the commission of the
act. But if it is found that the offence is committed by the consent, connivance of the
director, manager, secretary or other official of the company, then such person shall
be liable to the punishment under this section.

OFFENCES UNDER THE PREVENTION OF MONEY LAUNDERING ACT, 2000

Whoever commits the offence of money laundering as described in Section-4 of the
Act shall be punished with rigorous imprisonment for a term of 3 years which may
extend to seven years and shall be liable with fine.
Section-70 of the Act said that if the offence is done by a Company in contravention
of any provision of the Act, then the representative or the person who is in charge
of the Company at the time of the commission of the offence will be liable with the
same punishment as described in Section-4 of the Act. If it is found that the offence
is committed by the consent, connivance and the director, manager, secretary or other
official of the company, then such person shall be liable to the punishment under the
this section.
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THE COMPANIES ACT, 2013 AND CRIMINAL CORPORATE LIABILITY

The Companies Act, 2013 repealed the old Companies Act, 1956 to cope up with the
emerging trend in international and national economic environment. The Act, being
very important in the modern era, bring significant changes in the area of e-governance,
corporate social responsibility, accountability of Company, audit, protection of minor
shareholder and investor.The Act provide for Fraud Investigation Officer, National
Company Law Tribunal, mediation and conciliation in cases of dispute or criminal
activity towards stakeholder. The Actdescribes certain activities of the Company as
criminal and prescribes their punishment.13 Thus failure to distribute dividend under
Section-127, Contravention of audit under Section-147, Fraud (Sec-447), False evidence
(Sec-449), repeated default (Sec-454), wrongful withholding of property (Sec-452) etc.
are example of some activities of Company which are considered to be criminal and
make punishable under the Act of 2013.
Apart from all these, under Section-211 of the Act, the central government may establish
Serious Fraud Investigation Office to investigate about some of the serious fraud
committed by the Company. The Serious Fraud Investigation Office was established
by the Central Government in 2017 and is headed by a director appointed by the
Central Government. The member of SFIOare appointed among the person having
the knowledge in banking, corporate affair,taxation,forensic audit, capital market,
information technology, law and such other field as may be prescribed. The Serious
Fraud Investigation office will investigate any matter of serious fraud when any report
will send to the central government by the Registrar of Companies or from Companies
itself by passing a special resolution on the ground of public interest.
However the Companies Amendment Act, 2019 and the Companies Amendment Act,
2020 decriminalized some of the provisions of aforementioned Sections which may
encourage the offender to activate their criminality in future.

PENAL PROVISION UNDER THE WAGE CODE, 2019

Sectiob-54(1)(a) of the Code states that if any employer pays to any employee wages
less than what is due under the code shall be punished with fine which may extend
to Rupees fifty thousand only. However if there is repetition of the offence by any
employer within five years of the first offence then he shall be punished under Section-
54(I)(b) with imprisonment for a term which may extend to three months or with
fine which may extend to Rupees one lakhor with both.
Section-55(i) of the Wage Code provide that if a Company fails to pay the wages of
employee as stipulated shall be punished with a fine of Rs.50,000/- only. If the same
offence is repeated within 5years than the representative of the Company will be
imprisoned for a term of 3months with fine or with both.
The discussion on all the above statutes and the various socio-economic offences and
criminal liability of corporation under them reveal the fact that the Acts are not

13 The Companies Act, 2013. (p.3). Universal Publication.
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exhaustive and comprehensive to cope with this new trend of socio legal offence. In
the words of Sutherland white-collar crime is the violation of criminal law by the
person of higher strata of the society in course of his occupation and business. White
collar crime is more dangerous than blue collar crime as because white collar crime is
generated out of greed, not out of need or passion and it corrupt the public moral.
The analysis of the egregious incident of Bhopal Gas leakage of 1984 reveals the
limitation and vagueness of corporate law to give justice to the victim in case of this
type of crime. In the year 1984, in Bhopal, an incident took place when there was a
massive leakage of lethal gas methyl isocyanides (MIC) from a tank of Union Carbide
India Ltd (UCIL) Company planted in Bhopal. The UCIL is a sister company of a
multinational company Union Carbide Corporation which had its operation in Bhopal.
Several cases were filed at the Court of United States by the near relation of the
victims and finally the Government of India. However the Judge of USA Court dismissed
the suit in 1986 on the ground forum non-convenience and passed order and released
Union Carbide Corporation with the direction that Indian Court will try the matter
on the basis of due process of law. After that order the Government of India filed a
suit in the district Court of Bhopal, where the interim compensation to the victims
was ordered. But the Company was not held criminally liable. Against that order a
review petition was filed before the Supreme Court of India. The Supreme Court
upheld that part of the order of settlement and set aside that part which quashed the
criminal proceeding and ordered that the criminal proceeding against the Company
will take its course in due process of Law. However this judgment reflected the
responsibility of Corporation by giving the direction to the State Government and
Central Government to establish a super specialized hospital to render the medical
service to the gas victim for the next eight years. For rendering allthese activities the
Supreme Court also directed the Union Carbide Company to compensate the gas victims
immediately. As a settlement the Company deposited an amount of 470 million US
Dollar as a complete compensation with the condition of withdrawal of all the civil
and criminal proceedings against the Company. The Supreme Court of India, while
upholding the validity of Article-142 for complete justice, directed the Central and
State Government to expedite the claim proceedings of the victim. Unfortunately the
compensation received by the victims seemed to be very meagre amount.14

In all modern societies, it is very important to have the feeling that there exists
justice for all type of criminal offence. In this regard, it is observed that the Supreme
Court of India played a pro-active role in bringing reform in the sentencing mechanism
for the corporate offender. If there is unjust, then the existing laws can be modified
by enacting new law or by amending the existing law. The limitation in law cannot
count in a dynamic Society. So in dynamic society, justice can neither be bargain nor
can it be subjected to social interest. At the same time, the maintenance of the integrity
in business is very important for economic growth in a modern country. Apart from
individual loss, abuse of the business and the structure of corporation is a very dangerous
crime which may cause serious damage to the financial structure of a country and

14 Union Carbide Corporation and ors-vs-Union of India, MANU/SC/0058/1992.
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may bring serious imbalance in the distribution of wealth. Being a dynamic country,
the judicial system of India change the approach towards the corporate criminal law
with the radiation in subsequent socio legal offences of corporate case. Thus the Harshad
Mehta Scandal, Ketan Parekh Scam, Satyam Online Scam, Sahara India Scam, Rose
Valley Scam, INX Media Scam, Kingfisher Scam, L.G.Polymer Gas Leakage etc. are
some noted cases in India where the corporate liability of the owner or the head of
those companies were fully recognized and held guilty and arrested. Under Art-141
of the Constitution of India, the judgment given by the Supreme Court of India is
binding on all the the subordinate Court in India and get force of law to give punishment
for corporate crime committed by the Company. During the last decade there are
many other cases that Supreme Court of India had decided and held that the Corporation
is virtually having the same position as that of an individual with regard to criminal
liability in common law as well as in statutory offences including those offences which
require mensrea. The criminal liability of the corporation arises when the offence is
committed by the person or body of person in course of business and who are controlling
the affair of the business of the Corporation. In India the legal principle is settled by
the judgment of the Constitution Bench of the Supreme Court in Standard Chartered.15

Therefore it can be interpreted that the criminal intent of a person or group of persons
who are the alter ego of a Company can be imputed with the offence of criminality
to that Company. If such person commits an offence then the criminality can be imposed
on the company as well. The Supreme Court of India, while deciding the criminal
liability of the Director, Managing Director and other higher official of the Company
gave the meaning that the person in charge is solely responsible to the Company.
Considering all aspects, it is high time to realize the gravity of the offence of corporate
crime and strengthen the law so that it can able combat this menace. In the countries
like England, Netherland, Ireland and Scotland the law on corporate manslaughter
and corporate homicide act have already been enacted. In India the Indian Penal
Code is the most important penal legislation for all kinds of criminal offences. However
the Corporation has not found its place in Indian Penal Code directly, except Section-
11, where Person includes the Company. Similarly the other laws, as mentioned above
have limited sections who deal with the offence committed by the Corporation.
Considering the increasing nature of the offence of corporate crime, these handful
laws are not found to be sufficient to meet the needs. Appropriate law, awareness
among people, active participation of media, establishment of more security system
by the Government etc. are some of the tools that required to implement to combat
the menace of corporate criminal offence.

15 Standard Chartered Bank.-vs- Directorate of Enforcement, MANU/SC/0380/2005
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Jurisprudential Implementation of POCSO Act and its
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INTRODUCTION

Safety and security don’t just happen; they are the result of collective consensus and
public investment. We owe our children, the most vulnerable citizens in our society,
a life free of violence and fear. - Nelson Mandela1

The Constitution of India acts as a savior to the different sections of the society and
acts like a protective umbrella, constituting of different rights and liberties. These
rights include right to equality, right to due process of law, right to education, and
rights against exploitation. These rights become more particular and detailed when it
comes to the specific cases of women and children. For instance, the constitution
prohibits the employment of children in factories below the age of 14 years. In other
words, when it comes to the issues of women and child; the Indian constitution acts
as a protecting mother giving our parliament enormous powers under article 15(3) of
the Constitution of India, enabling state to make special legislations related to women
and child. Fundamental Rights given in part III of the Constitution of India, Article
39(e) & (f), Article 41, Article 42, Article 45, and Article 47 are related to children
given in part IV Directive Principles of State Policy and Article 51 A (k) is the
fundamental duty of the state related to children.2

Internationally, Child Right is a topic of concern too. In the Universal Declaration of
Human Rights, the United Nations has proclaimed that childhood is entitled to special
care and assistance. It states that for the cordial development of the child and his
personality; a healthy environment is a must. Understanding the spirit of the Charter
of United Nation, it can be deduced that a child should live with the spirit of peace,
dignity, liberty, freedom, equality, and harmony. Keeping into consideration the aim
and objectives of the Charter following conventions were drafted: The Universal
Declaration of Human Rights, The International Covenant on Civil and Political Rights,

* Doctoral Research Scholar Department of Law, Central University of Punjab,
E-mail: mohdkaifalig@gmail.com, Mobile: 9012829927

** Doctoral Research Scholar (JRF) Department of Law, Central University of Punjab,
E-mail: aakankshaverma.affable95@gmail.com, Mobile: 8851792476

1 available at: https://www.nelsonmandela.org/publications/entry/long-walk-to-freedom-
childrens-edition (last visited on April 20, 2022).

2 The Constitution of India, 1950.
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The International Covenant on Economic, Social and Cultural Rights, the declaration
of the rights of the child adopted by the General Assembly on 20 November 1959
and eventually leading to the drafting of the convention of child rights in 1989.3

Although the Constitution enlists a variety of rights for the protection of children,
and the UN Convention on Rights of the child was ratified by India in 1992 itself, it
took India a very long time to come up with a gender-neutral law and the legislation
which is in the best interests and welfare of the child who faced the infliction of
sexual assaults. The report by the National Crime Records Bureau shows that there
has been a rise in cases of sexual offences against children. This is validated by the
Study on Child Abuse: India 2007 conducted by the Ministry of Women and Child
Development.4

The dedicated law for sexual assault of children (POCSO) was enacted after a two-
decade gap in the year 2012, prior to which, sexual assault legislation was unable to
differentiate between an adult and a child. Child sexual abuse laws in India have
been enacted as part of the child protection policies of India. The Parliament of India
passed the Protection of Children against Sexual Offences Bill, 2011 regarding child
sexual abuse on 22 May 2012 into an Act namely The Protection of Children from
Sexual Offences (POCSO) Act, 2012 which received the assent of the president on 19
JUNE 2012.5

The preamble of Act acts as torchlight projecting its objective as follows “To protect
the child from sexual assault, sexual harassment, and pornography. Secondly, it provides
for the establishment of special courts for the trial of the offense.” Even after the
passing of the Act of 2012, there remain some lacunas in the protection of child rights
and there was a strong need to take rigid measures to deter the “rising trend of
child sex abuse” in the country to ensure safety for a child. Hence the government
passed “The Protection of Children from Sexual Offences (Amendment) Bill, 2019”.6

The amendment has tried to fill three major rifts in the available legislation. Firstly,
by increasing the punishment for aggravated sexual offenses. Secondly, issues relating
to child pornography were one of the major lacunas of the act, including storing,
possessing of child pornography, which was suffused, and finally, the amendment has
replaced the words “communal or sectarian violence” with “violence during any natural
calamity or in similar situations”. Another landmark in the legislation for protecting
children against sexual abuse and assault in India is the Protection of Children from
Sexual Offences Rules, 20207. This addresses the further gaps in the legislation in
support of the protection of children with a very strong focus on awareness generation
and capacity building. Interestingly, the rules take into consideration the mental and

3 Convention on Rights of Child, 1989.
4 Loveleen Kacker, Nadeem Mohsin, et. al., Child Abuse: INDIA 2007 Ministry of Women and

Child Development Government of India, 2007.
5 The Protection of Children from Sexual Offences Act, 2012 (Act 32 of 2012).
6 The Protection of Children from Sexual Offences (Amendment) Act, 2019 (Act 25 of 2019).
7 The Protection of Children from Sexual Offences Rules, 2020.
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emotional health of the child abused and have provisions for immediate relief with an
array of resource person at the disposal of the child to help the child communicate
with ease.
As more and more children go online, with 14% of the youngsters in the age group
12-15 years of age using the internet in India,8 the rules have suitably expanded to
include the cyber identity of the children and its protection into its purview. From a
time when there was no distinct legislation separating child sexual abuse from that of
abuse of adults to one where district-level administrative machinery is being put in
place, India has come a long way in the journey of suitably forming laws to combat
the issue of child sexual abuse.
But, the interpretations of the laws are in the hands of the judiciary and it is up to
them to harmoniously construe the beneficiary provisions of the legislation. In simpler
terms, the legislation in place now needs to be suitably interpreted via a purposive
approach so that the aims and objectives of this special legislation are not forfeited in
any form or manner.
This paper explores the role of the judiciary in the interpretation of the POCSO Act
and its subsequent legislation introduced in India to combat the global challenge of
child sexual abuse.

ANALYSIS OF THE ACT

The POCSO Act is an independent statute dedicated to providing protection of children
from sexual offences, sexual assaults, and pornography. The Act also ensures safeguarding
measures to maintain the welfare of the child during every stage of the judicial process
and provides for the establishment of special courts with the objective of speedy
trial. The Act provides a categorical definition of penetrative sexual assault9, which
being gender-neutral not only talks about vaginal penetration but also includes anal
penetration as well as penetration of object instead of an organ. The Act also swipes
out the instances of penetrative acts arising out of undue influence relationships. In
simpler terms, the Act restrains the acts done by a person of trust or person of
authority who is influencing the child. The Act provides punishment for similar acts.10

More emphasis is being given to the term sexual assault11, to take a grip on all the
offenses which exclude penetration. Further, the embodiment of children for any
pornographic purpose is also punishable under this act. To suppress the distribution
of child pornography, the Act has broadened the definition of the term media to

8 “India - internet users by age group 2020 | Statista,” Statista.com, 2021 available at: https:/
/www.statista.com/statistics/751005/india-share-of-internet-users-by-age-group/ (last visited
on April 20, 2022).

9 Supra note 5, s. 3.
10 Id., s.5.
11 Id., s.7.
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include print, computer, and other technology which is used for production, offering,
distribution, storage of pornography and penalised the same.12

For the holistic implementation of the Act, it provides for the establishment of the
special courts in every district to ensure the speedy trial and delivery of justice at a
fast pace so as not to demean the justice system. 13

After going through the act, some of the major key points in the recent amendments
are that the Act has increased the quantum of punishment for the penetrative acts
thus filling the gaps but analyzing an act from the lens a skeptic there are always
some gaps in the legislation, and when addressed, will make the act more beneficial
for the society, especially children.

CRITIQUE OF THE ACT

It is true that after the enactment of POCSO Act, 2012 many changes have come in
the society and many issues relating to the protection of child has been resolved but
the society is dynamic in nature, always moving forward with new emerging challenges
which need to be combated. The Act suffers from certain shortcomings or loopholes
as loopholes are inherent elements of every statute.
One of the biggest loopholes that exist in the POCSO Act is procedural lacunae resulting
in less conviction rate. Different factors are responsible for the lower conviction rate
such as:

1. Cultural stereotype - Children, whose response to sexual assault does not match
cultural expectations, are likely to be disbelieved and their offenders acquitted.
The social stigma attached to the cultural patriarchal Values Reward Offenders
for marrying their Victims. “Culture dictates that restoration of the child’s
“defiled virtue” must accommodate marriage to her rapist” 14

2. Acquittals due to Police and Prosecutorial Failure- several lapses in an investigation
related to evidence collection and documentation that lead to acquittals. Failure
on the part of police to file appropriate charges - especially charges of an aggravated
offence.15

The Act is silent on any distinction between the mental and biological age of a child.
POCSO Act elucidates a child as a person below 18 years but it is mute about the

12 Id., ss. 13, 14.
13 Ministry of Women and Child Development GOI, “Model guidelines under section 39 of

the Protection of Children from Sexual Offences Act, 2012 for the use of professionals and
experts” (2013).

14 See the Supreme Court’s characterization of child rape in Prahalad v. State of Haryana,
Criminal Appeal No. 983 of 2015 and M. Mendonca (2016), Protection of Children Against
Sexual Offences Act, 2012: A Welcome First Step, Journal of the Delhi Judicial Academy,
Volume 9, pp. 270-292.

15 Centre for Child and the Law and National Law School of India University, “Implementation
of the POCSO Act, 2012 by Special Courts: Challenges and Issues” 32 (2018).
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document which is to be considered to determine the age of the child, for that court
has to apply the provision of Juvenile Justice Rules.16

The Act does not consider teenagers or adolescents in the age of 16-18 as adults
capable of giving consent to sexual acts and hence, it doesn’t recognize consensual
sexual activity or intercourse. This means if a minor is establishing a sexual relationship
with a major with complete information and consent, the consent will not be recognized
in a court of law and the major partner can be prosecuted under the POCSO Act,
irrespective of the gender of both parties. But the act has zero provisions outlining
the modus operandi in case of sexual relations established with consent between two
minors or one without consent for that matter. For instance, it is unclear how the
judicial discourse will pan out in the recent case of a minor 12-year girl delivering a
baby and claiming that she was raped by her classmates, who are also minors.17

There is also an interesting take on complaints made in the POCSO Act. Section 22
has provisions for imposing punishments for filing a false complaint under the act
but a child is not under the purview of such provision i.e., a child cannot be punished
for making a false complaint under the Act. This allows an elbow space for those
intending to misuse the act, making the filing of such complaints an easy scare tactic
in personal conflicts. For instance, it took six years for the Delhi High Court to acquit
a man being prosecuted under a false case of sexual harassment of two minor girls
under POCSO since 2015 after it was found that the family was using the provision
that minors cannot be prosecuted for false complaints to harass the defendant owing
to caste conflict. 18 In fact, the court had to direct the state to compensate the acquitted
with a sum of Rs 1 lakhs within two months.
The Act provides for the provision of special courts to fast-track the justice system in
such cases, but the lack of a defined period and/or frame to hear the cases, the
entire objective of providing a speedy trial is defeated. The section 35 of the Act is
not being implemented in practicality, with the number of pending cases increasing
and their hearings delayed beyond expectations alongside the very real challenge of
the establishment of Special Courts in each district. The data from PIB indicates that
only 338 out of the 389 exclusive POCSO special courts to be established were completed
as of May 2021 while a mind-boggling 1,33,068 cases were pending trial in such courts
by the end of the year in 2019.19

16 The Juvenile Justice (Care and Protection of Children) Rules, 2007, s.12.
17 “12-yr-old girl, raped by two minor boys, delivers baby | EastMojo,” Press Trust of India,

2021 available at: https://www.eastmojo.com/news/2021/08/23/12-yr-old-girl-raped-by-two-
minor-boys-delivers-baby/ (last visited on April 20, 2022).

18 ‘Caste hatred’: Delhi court acquits Dalit in Pocso case | Delhi News - Times of India,
Times News Network, 2021 available at: https://timesofindia.indiatimes.com/city/delhi/caste-
hatred-delhi-court- acquits-dalit-in-pocso-case/articleshow/85290373.cms (last visited on
April 20, 2022).

19 “Special Courts Under POCSO Act,” PIB Delhi, 2021 available at: https://pib.gov.in/
PressReleasePage.aspx? PRID=1740738 (last visited on April 20, 2022).



262 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

These loopholes have come into popular discourse as and when cases and instances
have emerged in front of the judiciary. Judiciary has been interpreting the act and
bridging these gaps, and it will continue to play a major role in the rolling out of the
Act and protection of children from sexual abuse.

A LENS ON THE JUDICIARY: EXPLORING INTENT IN POCSO ACT DECISIONS

There are different rules of interpretation of legislation as adopted by the judiciary.
The author tried to analyse the cases of POCSO Act by mainly dividing them into
two kinds of interpretations: one being literal and other, functional.
Literal interpretation is defined as a form of interpretation in which a plain or literal,
word to word meaning is used by the court while interpreting the legislation. On the
contrary the court when applying functional interpretation try to bring out the true
meaning and motive of the provisions by going beyond the literal meanings and
endeavouring to achieve the objectives of the act.
In case of The State of Maharashtra v. Sahar Ali Shaikh20 the court took functional approach
while deciding the case, there were two major questions pertaining to the case that
put the judiciary on the spot. Firstly, it was the question of how to interpret the
word sexual assault under Section 7 of the POCSO Act and secondly, the decision on
using either section 354 and 354A of IPC or Section 10 of POCSO to declare the punishment
for the offender.
For answering these issues, the court said that although according to the deposition
by the police, a Google search does not define the butt as a private part; the definition
is not admissible in the Indian context but decided to take action under Section 7 of
the POCSO Act. The interpretation, in this case, is an apt example of how the judiciary
must interpret a law in favour of meeting the aims and objectives of the same, which
in this case, is safeguarding of a child against sexual abuse.
Same approach is applied by court in another case of Arjun Kishanrao Male v.State of
Maharashtra and Ors.21 in which a concern was raised through public interest litigation
regarding the right of legal aid and assistance by Legal Service Authority (LSA) to
the family and guardian of the child which is mentioned under Section 40 of the
POCSO Act, to be read with Rule 4(13) and 4(15) of the POCSO Rules 2012. The court
went with functional interpretation of the provision in this case.
A gap was pointed out in procedure followed under the POCSO, as though the Act
dictates if the family of the child is not economically sound then legal aid is to be
provided by the Legal Service Authority for bye Special Juvenile Police Unit (SJPU) is
to keep the guardian of the victim acquainted with the legal development of the
case; but these provisions are not being followed as a mandatory procedure, on the
contrary, most of the times these provisions are ignored.

20 Crl. Appeal No. 180 of 2017
21 2021 Cri LJ 2269 (MH)



263CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

Eventually, it was argued that these provisions are mandatory by the virtue of special
Act i.e., POCSO. To protect child rights, the court bridged the law gap by framing
the guidelines for the same and made it mandatory to be followed during the
proceedings under the POCSO Act across the country.
Free legal aid is a right enshrined in many legislations as without it, justice cannot be
delivered. Apart from this, in the civilized society of this modern era it is not acceptable
that any vulnerable section of society is to be deprived of justice due to mere economic
reasons. Judiciary in this case stands with the right to legal aid and framed guidelines
regarding the same which is a positive sign. While the legislation had provisions for
such aid in its statute, the court through this decision asserted its role in functional
interpretation and made it mandatory to be put in practice in every POCSO case.
This was a step towards achieving the true aims and objectives of the act.
Widening the scope of functional approach, the judiciary incorporated the principal of
natural justice and equity, while deciding the case of Manirul Islam v. The State of
Assam and anr.22 The case revolves around the presumption mentioned under sections
29 and 30 of the POCSO Act.
Evidentiary value of the presumptions as mentioned in the act was discussed throughout
the case, though judiciary considers that POCSO Act came into existence as a special
law thereby protection of the child victim is its broad objective, but on the other
hand, it is the duty of the court, for justice to be delivered in the spirit of the
criminal justice system. The rights of the accused should remain intact and burden of
proof should be according to the criminal jurisprudence.
Considering that no presumption is absolute as dictated in the case of Navin Dhaniram
Baraiye v. State of Maharashtra 23and incorporating the “Doctrine of Reverse Burden”
which allows the burden of proof to shift on accused but at the same time safeguarding
of the accused is also important so as not to make POCSO an unruly horse.
In this case, court had tried to scrutinize and establish the principals for the procedure
to be followed in POCSO Act and observed:24

From the above, it becomes apparent that mere insertion of sections 29 and 30(2) in
the POCSO does not altogether relieve the prosecution of the burden of proof
contemplated under sections 101 and 102 of the Evidence Act but merely lessen the
burden on the prosecution by shifting the onus upon the accused. However, such
reverse onus would shift upon the accused only when the prosecution succeeds in
prima facie establishing the charge by adhering to the standard of proof of preponderance
of probability. It is only then; the accused would have to displace the presumption of
guilt. What therefore, follows is that conviction in a proceeding initiated under the
POCSO cannot be based solely on presumption of guilt of the accused under sections
29 &30 of the Act. For the above reasons, we find our-selves in agreement with the

22 Crl. Appeal No. 64 of 2020
23 Crl. Appeal No. 406 of 2017.
24 Supra note 22 at para. 51.
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guiding principles laid down in paragraph 71 of Bhupen Kalita (supra) formulating
the parameters to be satisfied for drawing presumption of guilt by the Court under
sections 29 and 30(2) of POCSO.
In the above cases we see glimpses of how the courts use functional approach but
judiciary does not always go with the functional interpretation as it pulls back and
limits itself to literal interpretation of the law, doing a bare minimum in terms of
obligation to protect child rights in many instances.
In case of Satish s/o Bangdu Ragde v. State of Maharashtra25 the judiciary overrode the
rule of statutory or purposive interpretation by failing to produce a rational construction
of the definition of ‘skin to skin’ contact in a very arbitrary manner. In this case, the
judiciary decided to prosecute the accused under the provision of IPC instead of the
provisions of POCSO Act, 2012.
The reasoning given by them was a controversial one: that the groping of the breasts
above clothes fails to fulfil the definition of skin-to-skin contact and the court demanded
stricter proof to assert the ‘seriousness’ of the crime. The court observed that:26

Evidently, it is not the case of the prosecution that the appellant removed her top
and pressed her breast. The punishment provided for offence of ‘sexual assault’ is
imprisonment of either description for a term which shall not be less than three years
but which may extend to five years, and shall also be liable to fine. Considering the
stringent nature of punishment provided for the offence, in the opinion of this Court,
stricter proof and serious allegations are required. The act of pressing of breast of
the child aged 12 years, in the absence of any specific detail as to whether the top
was removed or whether he inserted his hand inside top and pressed her breast,
would not fall in the definition of ‘sexual assault’.
The same issue of interpretation of statue is also discussed in case of Eera through
Manjula Krippendor f v.State (Govt. of NCT of Delhi) and Ors27 wherein the Supreme Court
dealt with the question, that how Section 2(d) of POCSO Act should be interpreted
and observed that :28

It is the foremost duty of the Court while construing a provision to ascertain the
intention of the legislature, for it is an accepted principle that the legislature expresses
itself with use of correct words and in the absence of any ambiguity or the resultant
consequence does not lead to any absurdity, there is no room to look for any other
aid in the name of creativity. There was no quarrel over the proposition that the
method of purposive construction had been adopted keeping in view the text and the
context of the legislation, the mischief it intends to obliterate and the fundamental
intention of the legislature when it comes to social welfare legislations. While interpreting
a social welfare one has to be guided by the ‘colour’, ‘content’ and the context of

25 Crl. Appeal No. 161 of 2020.
26 Id at para. 18.
27 AIR 2017 SC 3457
28 Id at para. 62.
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statutes. The Judge had to release himself from the chains of strict linguistic interpretation
and pave the path that serves the soul of the legislative intention and in that event,
he should become a real creative constructionist Judge.
These judgments have been pivotal in understanding the challenges and the subsequent
approach taken by the judiciary in a matter pertaining to the interpretations of the
POCSO Act. While some have been in line with the aims and objectives of the Act,
some have deviated from sticking to the purpose of the act.

CONCLUSION: WAY AHEAD

The role of the judiciary is to interpret any form of legislation as per its intended
purposes. The POCSO Act and its subsequent amendments and rules & regulations
came into being to protect a child from sexual abuse and with each new case, a new
kind of challenge demanding a novel interpretation comes into being. While not every
judgment can further the objective of the act, most do and must be taken into
consideration while understanding the role of the judiciary in protecting the interests
of an abused minor.
But POCSO remains with its share of flaws, which includes a gendered bias in favor
of females. The pronoun used for accused is ‘he’ which assumes that females cannot
abuse minors although the act recognizes victims can be of either gender. This creates
a huge challenge when it comes to sexual assault of minor males by minor females
who are older in age than the male but have not attained18 years of age.29

There is also a huge challenge in sensitization initiatives, especially when most awareness
strategies are also aimed at educating a minor girl child about good and bad touch,
while most male children remain oblivious and their parents in denial of the fact that
they are at equal risk. This translates to a need for interpretation that aids the education
of male children at the same level about sexual abuse and harassment of female children.
The sensitization is crucial to curtailing any form of stigma that comes with reporting
sexual abuse of minor males, especially when perpetrated by older males.
The POCSO Act also is unclear on the consensual sexual act between two minors,
especially same-sex relationships. As more and more youngsters are finally coming
out and identifying as members of the LGBTQIA community, this becomes more
challenging to address. The judiciary needs to play a more active role in the coming
days on a case-to-case basis.
The idea of inclusion of the cyber identity of a child in the POCSO Rules and Regulations,
2020 is a pioneering step towards recognizing children of India as cyber citizens, but
the interpretations across various platforms including social media, multiple gaming
environments like PUBG and Free Fire, performance-based apps like YouTube where
views can be converted into traffic-generating income sources and what not pose a
very complicated challenge. The possibilities of sexual exploitation of a child have

29 “10-Year-Old Boy Allegedly Sexually Assaulted By Minor Girl In Kanpur,” available at:
https://www.ndtv.com/lucknow-news/10-year-old-boy-injured-after-girl-forces-sex-in-kanpur-
1423800 (last visited on April 20, 2022).
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increased manifold as more and more children go on the internet and the judiciary
will be playing a pivotal role in understanding and interpreting what will amount to
sexual abuse of a child given that the aims and objectives of the Act are upheld in
the long run.
Judiciary has in its many judgments brought into light the limitations and successes of
POCSO and with the predatory behaviour around children increasing, can and should
be involved in helping Indian legislation be interpreted correctly to the extent of
meeting our international commitments to protect and safeguard a child from sexual
abuse and provide remedial relief in case of an untoward incident happening.
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Problem of Delay and Case Flow Management System: An
Analysis with Special Reference to the Family Courts of Kerala

Lekshmi Gireesh*

ABSTRACT

Case flow management systemis one of the most important developmentof our judicial system.
Role of this system is of vital importance in ensuring speedy justice. Hence a study discussing
its working and effectiveness is highly required, in fact it is one of the main needs of the hour.
New valuable suggestions and proposals for addressing the problem of delay will only possible
with this kind of study. Family courts in Kerala are also facing this problem of delay. Family
courts are established exclusively for the speedy disposal of family matters. But this very purpose
is defeated since it is over burdened with a lot of pending cases. Here attempts hadmade to
analyse and discuss the Kerala Civil Courts (Case Flow Management) Rules, 2015, its relevance
minimising the problem of delay in Family Courts of Kerala.

INTRODUCTION

Delay in disposal of cases is a major issue and concern of our judiciary. Our judicial
system through different studies, committees and through various judicial pronouncements
urge the need for an effective solution to deal this menace. Law commission from
time to time conducts studies to analyse the delay and put forward valuable suggestions
and recommendations for controlling the same. Here researcher had made attempts
to analyse the trends and developments in the judicial system and the study is mainly
focused on case flow management and its role in minimising delay in our judicial
system especially the family courts in Kerala.For this purpose, Kerala Civil Courts
(Case Flow Management) Rules, 2015, directions issued in the recent case of Shiju Joy
v. Nisha etc are referred and analysed here. Merits, demerits and other limitations
of these systems were also discussed.

OBJECTIVES

Following are the main objectives of this study:
1. To study the relevance and impact of case flow management system in speedy

disposal of cases in family courts of Kerala.

* Research Scholar, Govt. Law College, Ernakulam, E-mail: lekshmigireeshvijayakumari@gmail.com,
Mobile: 8547571916
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2. To analyse the provisions of Kerala Civil Courts (Case Flow Management)
Rules, 2015.

3. To analyse the pros and cons of case flow management system in speedy disposal
of cases in family courts of Kerala.

RESEARCH METHODOLOGY

The methodology adopted here is both doctrinal and non-doctrinal. Both primary
and secondary data were collected and used. Primary data for the study were collected
through distributing questionnaire. Secondary data for the study were collected from
statutes, rules, research articles, judicial decisions, books, journals, committee, law
commission and other law reports, research articles, print media and internet.The
empirical study is confined to the family courts in the state of Kerala.

FAMILY COURT SYSTEM IN KERALA

Family Courts in Kerala are established under The Family Courts Act, 1984. The main
objective of it is to ensure speedy justice in family matters. Family courts deals mainly
family matters like maintenance, divorce, custody, visitorial rights, guardianship etc.
There are about 716 family courts in India1 and about 28 family courts in Kerala.
Delay in disposal of family court cases is one of the main threat in the working of
family courts in Kerala. As per the data provided by the Department of Justice, 28
family courts in Kerala disposed of 43914 cases in 2013, 53564 in 2014 and 51288 in
2015.About 52446 cases are still pending in Kerala in 20162 and About 1 lakh cases are
pending before the 28 family courts in the state of Kerala till march 24, 20213. Kerala
has now replaced Tamil Nadu as the state with the highest number of pending matrimonial
cases4.
Unnecessary adjournments, misplacing of case bunches, huge lag in hearing after filing
petition, deficit infrastructure facility, shortness in number of staff and want of woman
judges are some of the factors of delay5.
Nowadays mental torture and other deeply distressing experiences due to delay is
increasing. In most cases the justice litigant attains finally after the long wait may
become worthless either due to the fact that the litigant become too old or they
become weak and thereby unable to enjoy its merit.
Since the number of pending cases is in an alarming rate, the Kerala High Court
bearing bench by Hon’ble Justice Mohammed Mustaqueand Justice C.S Dias in the

1 available at:http://doj.gov.in/family-court/(Visited on July 29, 2003).
2 Utkarsh Anand, “Kerala tops states with pending matrimonial cases in family courts” The

Indian Express, Jan.8,2017.
3 “Pending Cases: Kerala High Courts asks Family Court judges to focus on trials” The

Times of India, March 24, 2021.
4 Supra note 2
5 “Chennai: Justice Delayed in Family Courts”, Deccan Chronicle, September 28, 2017.
6 OP (FC).No.352 of 2020
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case of Shiju Joy v. Nisha6, issued guidelines to the presiding officers of the family
courts in Kerala to focus on hearing and shift all other administrative duties of roll
calls, fixing of posting dates etc to CMO(Chief Ministerial Officer) whose appointment
is to be made from the most efficient experienced ministerial officers of the family
courts. In this guideline, Kerala High Court impose duties upon the CMO, thereby he
is required to fix dates for counselling, mediation, court hearing etc and also obliged
to keep a list showing the group of cases fit for trials and these duties have to be
performed by the CMO with the permission of the court. In such a wayexecution
proceedings, interlocutory applications in need of immediate orders, cases listed for
trials and hearing and other daily trial cases only are listed before the presiding
officers of the Family Court, thereby CMO will ease the work of presiding officers in
minimizing delay and ensuring speedy disposal of cases.
The pertinent point to be considered here is that here the appointment of CMO is in
accordance with the rules of Kerala Civil Courts (Case Flow Management) Rules,
2015 and the system advocated by the court through its directive is the case flow
management system. In both the directives issued in the case of Shiju Joy v. Nisha
and also in the rules of Kerala Civil Courts (Case Flow Management) Rules, 2015,
what we can see similar is regarding the final object of implementation i.e; speedy
disposal of cases. Here researcher had made a detail analysis of the Case flow
management system below. A detailed analysis of the case flow management system
by discussing its pros and cons will definitely helps the family court in implementing
it. Points of suggestions discussed here is equally applicable to case flow management
system in family courts of Kerala.

CASE FLOW MANAGEMENT SYSTEM

Concept of case flow management is in prevalence in many countries of the world.
USA, UK, Canada and Australia are some of them. The working of this concept is
proved to be successful and is continuously followed there for about 20 to 30 years7.
“The term “Case Management” is a comprehensive system of management of time
and events in a law suit as it proceeds to the justice system from initiation to resolution.
The two essential components of case management system are the setting of a time
table for pre-determined events and suspension of the progress of the law suit through
its timetable”8. It is one of the most accepted definition of case management provided
in the Lord Woolf’s Interim Report.
In the article, Fundamental Issues in Caseflow Management by Maureen M. Solomon,
the author pointsout that differential case management system is the most useful for
all types of cases-civil and criminal, Since, each case are different, they requires different
timing, procedure and preparation by the advocates. Similarly based on the nature of

7 Case Flow Management Rules in India by DAKSH, available at: https://dakshindia.org/
wp-content/uploads/2015/11/Case-Flow-Management-Rules-in-India-by-DAKSH.pdf (Visited
on May 25, 2022).

8 Justice M.Jagannadha Rao, “Article on case management and its advantages” 95



270 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

the case, the disposition of it by the judges are also requires different time and
efforts9. For this, four factors have to be considered and they are:

“1. Criteria that differentiate among cases.
2. Different processing tracks for cases that meet specified criteria with respect

to the amount of time and resources needed to resolve them.
3. early screening of the cases to determine the processing track to which a case

should be assigned.
4. assignment of the case to the track and specification of deadlines for completing

the required activities.”10

Dr. Pim Albers in his work, The Management of Judicial Time explains the principles
to be followed for reducing delay while framing case management rules and programmes
and they are as follows11:

“1. Each member state must find a balance between the resources which can be
allocated to justice and the good management of these resources and the objectives
set for to justice.

2. There should be efficient measuring and analysis tools for measuring time frames
available and these tools should be defined by the stakeholders through
consensus.

3. a careful balance should be struck between procedural safeguards, which
necessarily entail the existence of lengths cannot be reduced and a concern for
prompt justice.”

CASEFLOW MANAGEMENT SYSTEM IN INDIA

In India the origin of case flow management system can be traced from the hon’ble
Supreme Court verdict in thecase of Salem Advocate Bar Association v. Union of
India.12 In this land mark judgement hon’ble court addressed the issue of delay and
its findings aims at the speedy disposal of cases, thereby building a productive
systematized judicial system.In this case, hon’ble Supreme Court of India appointed a
committee headed by hon’ble Justice M. Jagannadha Rao to draft a model of case
flow management. The committee so appointed submitted the report and based on
this report through the judgement dated 02-08-2005 in the same case, directed the
High Courts to adopt the report with or without modification, thereby ensuring speedy
justice to the needy. Based on this High Court of Kerala had framed the Kerala Civil
Courts (Case Flow Management) Rules, 2015.
In India, some of the states had framed High Court Rules, Subordinate Courts Civil
Rules and Subordinate Courts Criminal Rules for the application of case flow
management. Assam, Andhra Pradesh, Nagaland, Mizoram, Bihar, Chattisgarh, Gujarat,

9 Maureen M. Solomon, “Fundamental Issues in Case flow Management” 190-191.
10 Ibid
11 Dr.Pim Albers, “The Management of Judicial Time” 193-209.
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Haryana, Punjab, Chandigarh, Himachal Pradesh, Jammu and Kashmir, Jharkand, Madhya
Pradesh, Rajasthan, Sikkim and Uttarakhand are some of them. While states like Andhra
Pradesh, Karnataka, Kerala, and Tamil Nadu had framed Subordinate Courts Civil
Rules and Subordinate Courts Criminal Rulesfor the application of case flow
management.However there are states which are not yet framed rules for the application
of this case flow management. Odisha, Meghalaya, Manipur, Delhi etc are some of
them.

ANALYSIS OF THE KERALA CIVIL COURTS (CASE FLOW MANAGEMENT)
RULES, 2015

Framing of this rule is based on the model of case flow management draft as specified
in the report of the committee constituted for the purpose and as directed by the
hon’ble Supreme Court in the case of Salem Advocate Bar Association v. Union of
India. Following key points draws our attention while analysing this rule;

1. This rule categorized suits, appeal and other proceedings of civil nature into
three tracks namely, Track I, Track II and Track III. This division of the entire
suits, appeals and other proceedings of civil nature helps to organise the process
of disposal and brings out an order and arrangement in it13.

2. Track I deals with matters relating to maintenance,matters relating to
guardianship or custody of children, matters relating to adoption, matters relating
to visitation rights, matters relating to the grant of Letter of Administration,
Probate and Succession Certificate, original proceedings and appeals under the
Kerala Buildings (Lease and Rent Control) Act, 1965 (Act 2 of 1965), all Civil
Miscellaneous appeals, suits for money, proceedings under the Mental Health
Act,1987 (Central Act 14 of 1987), proceedings for transfer of matters pending
before Civil Courts, all summary suits14.

3. Track II deals with matters relating to matrimonial disputes not falling under
track I,suits for eviction, suits for injunction,claim petitions under the Motor
Vehicles Act, 1988 (Central Act 59 of 1988),Land Acquisition references and
petitions for compensation relating to property under other different legislations
like Telegraph Act, 1885 (Central Act 13 of 1885), Petroleum Act, 1934 (Central
Act 30 of 1934) etc., proceedings under the Arbitration and Conciliation Act,
1996 (Central Act 26 of 1996), suits under the Fatal Accident Act, 1855, suits
and other proceedings relating to Intellectual Property Rights15.

4. Track III deals with suits for partition, suits for declaratory relief, suits for
specific performance, suits for possession, all appeals other than Civil
Miscellaneous Appeals and appeals under the Kerala Buildings (Lease and Rent
Control) Act, 1965 (Act 2 of 1965), suits for damages, suits relating to easement

12 AIR 2005 S.C 3353
13 Rule 3, Kerala Civil Courts (Case Flow Management) Rules, 2015.
14 Rule 3(1)(a), Kerala Civil Courts (Case Flow Management) Rules, 2015.
15 Rule 3(1)(b), Kerala Civil Courts (Case Flow Management) Rules, 2015.
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rights, suits and other proceedings relating to trust property, proceedings under
the Insolvency Act, 1955 (Act 2 of 1956), suits for accounts, matters relating to
execution,such other cases not included elsewhere16.

5. This rule had made available the service of court officer which further helps
the court in disposing of cases and it is the duty of the court officer in
categorizing the suits, appeal and other proceedings of civil nature into three
tracks as noted above17.

6. This rule prescribes time frame to the litigants, advocates and also for the
presiding officer to initiate certain proceedings as applicable to them which
ultimately helps the court in disposing the case as early as possible.

7. It is clearly provided in the rule that the presiding officer shall complete the
Track I proceedings within 6 months, Track II proceedings within 12 months
and Track III proceedings within 24 months from the date of institution of
proceedings18.

8. Another key feature is that asclearly stipulated in the rule that when a lesser
time limit is provided in the statutes, rules, regulations or circulars of the
High Courts than those specified in the rule, then such a lesser time limit has
to be followed19.

9. Regarding the filing of written statement, it is provided that written statement
has to be filed within 30 days from the date of service of summons/ notice as
issued in suit, appeal or original proceedings20.

10. In order to avoid procedural delay, at the institution of the proceeding itself
plaintiff or petitioner or appellant shall file copies of the plaint or petition or
appeal and interlocutory application together with the list of documents for
service on the defendant or respondent21.

11. To avoid confusions and to restrict unnecessary delay it is stipulated that the
plaintiff or petitioner or appellant shall furnish the full and correct postal address
of the parties in the pleadingsalong with PIN Code22.

12. When the State or Union Government or Public Servants of a State or Union
Government in official capacity are parties to the suit then in such cases,
summons/ notice along with the copy of the pleading served on the Government
pleader or Central Government counsel shall be deemed to be a valid service23.

16 Rule 3(1)(c), Kerala Civil Courts (Case Flow Management) Rules, 2015
17 Rule 3(1), Kerala Civil Courts (Case Flow Management) Rules, 2015
18 Rule 3(2), Kerala Civil Courts (Case Flow Management) Rules, 2015
19 Rule 3, Kerala Civil Courts (Case Flow Management) Rules, 2015
20 Rule 4(1), Kerala Civil Courts (Case Flow Management) Rules, 2015
21 Rule 4(2)(a), Kerala Civil Courts (Case Flow Management) Rules, 2015
22 Rule 4(2)(b), Kerala Civil Courts (Case Flow Management) Rules, 2015
23 Rule 4(3)(b), Kerala Civil Courts (Case Flow Management) Rules, 2015
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13. When the process fee is not payed within 7 days from the date of order then
such a case will be posted in cause list I and will later be dismissed for non-
prosecution24.
However on application court can extend the time for payment of process.

14. If process fee is duly paid then the case shall be posted to a date not later
than twenty one days, if service is to be effected within the same District and
in other cases, not later than thirty days from the date of issuance of summons
or notice, for appearance25.

15. In the case of service of summons or notice it is clearly stated that in the
absence of the party to whom it is to be served, it shall be served to any
adult member of the family residing with him26.

16. Rules clearly mentioned of the various stages of the suit, appeal or proceedings
before Court27.

17. Rules enshrined duties on the Presiding Officers to prepare of two lists of
cause list of the cases for the calling work every day28.

18. Cause List-I lists the cases like the case at the stage of hearing of interlocutory
applications, consideration of Alternate Dispute Resolution mechanisms, framing
of issues, pre-trial steps, evidence including the examination in chief, cross
examination and re-examination of witnesses, arguments and judgment or order29.
Execution matters also dealt under this list.
While the Cause List-II deals the cases at the stage of return of summons or
notices, appearance of parties, filing of written statement, counter statement
or objections30.
However on request by advocate or party, the cases at the stage of appearance
of parties and steps be posted in Cause List-I for necessary orders31.

19. Rules clearly demarcates what all comes in open court before the judge and
what all matters dealt by court officer.
The cases listed in Cause List-I shall be called in open court and the others
listed in Cause List II shall be dealt by the court manager.

20. It is the duty of the court manager to publish both Cause Lists in advance
before 4.30 p.m on the previous day32.

24 Rule 4(4), Kerala Civil Courts (Case Flow Management) Rules, 2015
25 Rule 4(5), Kerala Civil Courts (Case Flow Management) Rules, 2015
26 Rule 4(8), Kerala Civil Courts (Case Flow Management) Rules, 2015
27 Rule 5(1), Kerala Civil Courts (Case Flow Management) Rules, 2015
28 Rule 5(2), Kerala Civil Courts (Case Flow Management) Rules, 2015
29 Rule 5(3), Kerala Civil Courts (Case Flow Management) Rules, 2015
30 Rule 5(5), Kerala Civil Courts (Case Flow Management) Rules, 2015
31 Rule 5(6), Kerala Civil Courts (Case Flow Management) Rules, 2015
32 Rule 5(9), Kerala Civil Courts (Case Flow Management) Rules, 2015
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21. The cases posted in Cause List-II shall be included in Cause List-I when the
advocate or party fails to attend or take steps in the case listed in Cause List-
II and posted for necessary orders within three days.33.

22. It is provided in the rule that I.A shall be disposed within 30 days from the
date of order34.

23. Procedure applicable to suits and civil proceeding shall be applicable similarly
to appeals.

24. One thing clearly stipulated in the rule that when there arise any inconsistency
between the provisions of Kerala Civil Courts (Case Flow Management) Rules,
2015 and Code of Civil Procedure or any other statute, provisions of the code
or any other statute shall prevail.

PROS AND CONS OF CASE FLOW MANAGEMENT SYSTEM IN THE FAMILY
COURTS OF KERALA

• Case flow management rules are formed with the sole subject of ensuring
speedy productive justice to the needy. This is drafted mainly for this sole
purpose. Initiation of this system is one of the commendable judicial activism
of the Hon’ble Supreme court. Appointment of an efficient ministerial officer
designted as court officer for assisting the court in curbing delay and ensuring
speedy disposal is a welcome step in fulfilling the very objective of the Hon’ble
court.

• Case flow management rules bestow certain duties to the court officer.
Categorization of suits, appeals & other proceedings into three t racks is one
of them. This definitely succour the presiding officers to ease the work land
and thereby guarantee the delivering of swift judgments.

• It is also another duty of the court officer to deal the cases listed in cause list
II. This will also lighten the heavy work land & work pressure of the judges.

• However the disposal of cases will be done more easily if the court officer
appointed is a law graduate. Then it will be deemed to be more efficient and
worthy and there is no need for the presiding officer to check or scrutinse
their work again for any kind of correction.

• Another point to be noted here is that it is the presiding officer who prepare
the two cause lists-cause list I&II and the presiding officer have to deal the
cases listed in cause list I. If the court officer assists the judge in preparing
this list then it will be of great help to the judge in carrying out their duties.

• Case flow management rules stipulates that on the request of the advocates or
the parties cases at the stage appearance of parties & steps be posted in cause
list I for necessary orders before court. If is noted that request so made have

33 Rule 5(10), Kerala Civil Courts (Case Flow Management) Rules, 2015
34 Rule 6(2), Kerala Civil Courts (Case Flow Management) Rules, 2015
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to be cross checked & scrutinized properly by the court officer or judge properly
so that only fit requests are entertained. Otherwise it will further add to the
workload of the judges.

• Another point to be appreciated in the case of case flow management is the
stipulation of time frame for each procedure and stage of the case. This again
reduces the huge lag which generally arise out of procedural delay. Though
CPC pride time frames for the speedy disposal of civil cases, case flow
management rules are more precise & accurate regarding time limit, compared
to the provision of CPC.

• Another positive aspect in case flow management rule is that the farmers of
this rule provide at most care that in any circumstances, speedy disposal is to
be ensured. For this there is a rule that when in any statute, rules, regulations
or circulars of the High Court, such lesser time is to be considered.

• Another aspect is that where there arise any conflict or confusion regarding
the provision of case flow management rules and civil procedure code, provisions
of Civil Procedure Code will prevail. This again shows that in any circumstance
court officer or the presiding officer can’t override the basic procedural principles
enshrined in the civil procedure code. Thus it also indirectly shows the
predominance of the provision of code of civil procedure, 1908.

• In the case flow management rules every endeavor is made to avoid unnecessary
delay and confusions which generally arise while serving summons or paying
process fee. Through its rules it firmly speaks about the correct way of serving
notice or summons to the parties concerned and also how it will be in their
absence.

CONCLUSION AND SUGGESTIONS

Case flow management system is undoubtedly provide worthwhile results to the Indian
Judiciary. If certain aspects of it as discussed above is clarified, then it will definitely
bring about radical changes in our judicial system. As noted this system is in existence
in many countries of the world for about 20 to 30 years, this itself shows its practical
application in minimizing delay in our judicial system.

SUGGESTIONS

Following are the few suggestions made by the researcher,
i) Regarding qualification for appointment of court officer. Rather than a ministerial

officer, a person specially trained and experienced at least for about 5 years
and also graduated in law is appointed as the court manager, then it will
brings about much fruitful impact in assisting the court and also for solving
the problem of delay.

ii) Though it is good that in every stage or proceeding of case, time limit is
fixed. But on genuine and reasonable ground, same relaxation have to be
provided only in most deserving cases.
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iii) Decisions of the court manager shall be given a binding effect.
iv) Unnecessary applications or request from the side of advocates/ parties for

the consideration of the cases at the stage of appearance of parties and steps
need not be entertained. A strict scrutiny is required on this matter. Otherwise
it will defeat the very purpose of the rule.

v) Quality of the judgment should never be compromised irrespective of the system
which it follows in curbing delay.

vi) All effort must be made to ensure the cooperation between advocates, litigant
and court managers, so that the case flow management system will become a
great success in achieving its purpose.
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Triple Talak: Unbridled Power is Curtailed Now
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ABSTRACT

Talak TalakTalak …. curtains down!!! marriage is over and poor female don’t have any say.
This is the story of patriarchal Indian society where males are having a superior position in
almost all the aspects specially marriages. Article 14 of Indian constitution guarantees equal
rights to all but ironically it is the most violated law. Male and female both are humans and
both must be subjected to equality but one gender is so privileged that there is a need to protect
the rights of other gender from getting violated by making law time to time. Protection of
rights of women is not a new concern, be it dowry death, be it female infanticide be it women
education and many more challenges are always in the line waiting for females.
Indian Constitution guarantees equality as well as freedom from discrimination based on gender
or religion, but still there are various practices which are based on heartless conservative1. There
are many social practices reflecting social inequalities under the garb of religion and culture2.
When it comes to religious matter and their related matter, Muslims in India are subjugated by
the Muslim Personal Law which came into action in 19373. Muslim women are fighting for
gender equality in islamic law since ages. Many of the controversial issue which are adversely
affecting the rights of Muslim women under islamic law are inheritance, triple talak, nikah
halala etc. The governing body of all these personal matters under Muslim law is All-India
Muslim Personal Law Board which rejects Many of the proposals of amendment in Muslim
personal law stating that it will infringe the basic principles of Islam4. This paper will focus on
one such stigma “triple talak” or “talak-e-biddat” which was pearling in the society for these
many years and is now finally criminalized? The paper will also try to analyze the impact of
criminalization of triple talak?
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INTRODUCTION

The word “Talak” refers to repudiation of marriage, I.e., all the marital ties rights
and obligations of husband and wife comes to an end. Islamic law considers talak as
a social evil. “Prophet Mohamed” was of opinion that talak is a social evil which
must be avoided. He was of belief that among other things approved by Quran,
talak is worst. It must only be resorted to if the two find it difficult to continue the
relationship peacefully I.e if there is no chance of reconciliation among the partners.
Muslim law advocates various forms of talak mainly Talak -e-sunnat( Ahsan or hasan),
and talak -e-biddat5.
“Talak-ul-sunnat” is the approved form of talak which is revocable in nature. There
is chance of reconciliation during the period of iddat. ie., it becomes final only after
completion of iddat period if not revoked during it6.
It is of two types:
Ahsan is the most proper form of talak for two reasons:

1. “Possibility of revocation during iddat period”;
2. “The evil word talak is to be pronounced only once”7.

Hasan is the proper form of talak and not very proper reason being:
In this also there is chance of revocation between two pronouncements
The word talak is to be pronounced thrice in successive Thurs.8

“Talak-e-biddat” also known as triple talak is disapproved form of talak and is
irrevocable in nature. It becomes final immediately after its pronouncement.
Both the above mentioned talak’s talak-e-sunnat and biddat are pronounced by males
against wives. Wives are not having any such power to pronounce any of the these
extra judicial forms of talak against husband. In fact before 1939 wives were not
having any right of pronouncing talak it is after 1939 Act that wives can move to
court for divorce decree on the basis of grounds mentioned therein.

TRIPLE TALAK AND ITS IMPACT

Triple Talak or instant talak was one evil which gives the unbridled power to mail to
annul the marriage by pronouncing a formula of talak talaktalak. The uttering of
word talak thrice ends the matrimonial allinace. This unfair practice does not even
consider the sudden outburst or heat of the moment.
This instant form of talak is irrevocable also that is once given is given. There is no
scope of revoking the divorce back and restoring the marriage. This form of practice

5 An Analysis on ‘Triple Talaq in India’ by ZAREEN KHAN, academia.edu
6 https://tripakshalitigation.com/types-of-talaq-under-muslim-law/
7 https://tripakshalitigation.com/types-of-talaq-under-muslim-law/
8 ibid
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actually gives an easy way out to husbands to move out of one marriage according
to their desireand further their desire of polygamy. Talak-e-biddat is result of
interpretations and not based on holy book Quran, therefore is disapproved form of
talak.
With change in time and technology cases of tech-savvy triple talak became very
rampant. Husbands started using messages, emails, or telephone as a medium of giving
instant talak. Which is really very disturbing poor women don’t even get a chance to
speak anything and these privileged men very easily move out of the marriage.
This form of talak was prevalent in hanafi school only shia school was not in favor
of this form of talak.
This practice of triple talak not only impacts social status and dignity of women but
also render them unequal and vulnerable as compared to the dominating male section
of their society and community
The triple talak practices also gives a sense of mental insecurity to these women that
at any point of time timethere marriage can come to an end at the hand of their
husband by uttering only three words. This is the insecurity with which muslimwomens
were living for these many years.
Although not all women are directly affected by this practice but all women who are
subjected to this law will live under the fear that such practice can be used against
them anytime impacting her right to live with human dignity.
As per the survey conducted byBharatiya Muslim MahilaAndolan 95% of divorced
women does not receive from their husbands.
And for these reasons Muslim women were opposing this practice since long.
In Sarabhai v. Rabia Bai9, it was stated that Talaq-ul-Biddat is theologically improper.

CONSTITUTIONALITY OF INSTANT TALAK

Judiciary has time and again declared the instantaneous triple talak as invalid through
various judgments.
In Shamim Ara v. State of U.P10 the court has invalidated instantaneous triple talaq.
The court has observed that correct law of talaq says that it must be for reasonable
cause and must be preceded by attempt to reconcile. It is only if the attempt of
reconciliation fails that talak can be proclaimed. The husband and wife both must
appoint arbitrators and in order to carry out reconciliation but in case that does not
works recourse to talak can be taken.
The court further stated that this form of talak is not mentioned in any holy book
neither there is any text mentioning that mere proclamation of talak without any
effort of reconciliation cannot effectuate a talaq11.

9  (1906) 8 BOMLR 35
10 (2002) 7 S.C.C. 518
11 Rukia Khatun v. Abdul Khalique Laskar
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The Bombay High court has also held in Dagdu Pathan v. Rahimbi Pathan12held that
a Muslim husband can-not whimsically repudiate the marriage without assigning the
reason or only with the intention of avenging from wife.
High court of Bombay in has also reaffirmed that the plea taken by the husband that
he had given talaq to his wife at an earlier date does not amount husband will have
to prove in the court of law that divorce was given fulfilling the condition precedents
like after going for arbitration/reconciliation and assigning valid reasons, mere statement
that he has given divorce on a past date won’t suffice13.
From these above judgments one thing is clear that judiciary does not affirm or advocate
any divorce which is not preceded by reconciliation. Thus, it can be concluded that
courts in India have obliterated the distinction between talak-e-sunnatand talak-e-
biddat. Courts were never in favor of a divorce form which is man made for the
sake of suppressing a gender of human at the hand of other gender by giving them
unbridled and arbitrary power.

THE CELEBRATED JUDGMENT OF SHYARA BANO

Behind every success there is a struggle, there is sacrifice, there is criticism and lot
of courage to fight against all the odds. The beautiful roads we are heading towards
were at some point of time full of thorns.
ShayaraBano, 35-year-old women from Uttarakhand, emerged as the defining persona
in the battel against the patriarchal custom and practice of triple talak14. She was
married for fifteen years to Rizwan Ahmed who divorced her through talak-e-biddat.
After ehich she filed a writ petition in SC praying those three practices namely, talaq-
e-biddat, polygamy, nikah-halala be held unconstitutional as they are violating fundamental
rights under art 14,15,21,25 of constitution. Talak-e-biddat as already defined is an
irrevocable practice where husband gives talak to wife by saying the word talak
thrice in one go without consent as well as without assigning any reason to wife.
Nikah halala is another practice against the rights of women which says that if a
Muslim husband wants to marry his ex-wife after divorcing her then ex-wife will
have to marry someone else consummate that marriage and the current husband must
also give divorce to her. And polygamy is a practice where husbands are allowed to
marry more than once upto 4 wives.
22nd August 2017 a historic day when the age-old practice of triple talak or instantaneous
talak was held unconstitutional by 5 judge’s benches of Supreme Court by 3:2 majorities.
On 16th February 2017 Supreme Court asked union of India and All India Muslim
Personal Board to give written submission on the issue. All India Muslim Personal
Board Contended that these practices being essential practices of Islamic religion is
protected under article 25 of Indian constitution and uncodified Muslim law is not

12 2003 (1) BomCR 740
13 Shakil Ahmad Shaikh v. Vahida Shakil Shaikhthe, WRIT PETITION NO. 2201 OF 2007
14 https://www.scobserver.in/court-case/triple-talaq-case
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subject to constitutional judicial review15. Various women rights bodies, like bebaak
collectives, bhartiya Muslim MahilaAndolan were all on the side of shayrabano and
contended that these practices are unconstitutional16.
Finally, after several hearings court reached the day of judgment. Talking about minority
judgment the then CJI and Justice Abdul Nazeer were of opinion the talak-e-biddat
is an essential practice under shariyat law so as per article 25 of Indian constitution
courts can’t intervene in it. They unanimously held that no doubt the practice is
discriminatory to women and is considered bad in theology but since it is in practice
since last 1400 years and is essential practice can’t be strike down by court. If anyone
can intervene it is legislature but not judiciary. Legislature can strike it out by making
proper law17, 18.
Coming to the majority opinion justice kurian joseph was of opinion that triple talak
can’t be considered as essential practice just because it is a age old practice. Holy
book Quran also considers triple talak as bad so what is bad in Qurancan’t be considered
as good in law19. “What is bad in theology is bad in law”. Justice Nariman and UU
Lalit also considered it to be arbitrary as it gives power to husband to break the
marital ties whimsically and does not provide any attempt to reconciliation and hence
is violating article 14 of Indian Constitution.
“Hence, the practice by a majority opinion has been set aside on the grounds that the
practice of instant Triple Talaq is discriminatory, against the dignity of women, against
the principle of gender equality as well as gender equity and constitutional morality”.
After this historic judgment various bills were introduced and ordinance were
promulgated till the Muslim women (protection of rights on marriage) Act 2019came
into being.
Soon after the judgment The Muslim Women (Protection of Rights on Marriage) Bill,
2017 was introduced in parliament but was opposed by many calling it to be arbitrary
and hence bill was not passed by both the houses of parliament.

THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE)
ORDINANCE, 2018

Despite the fact that practice of talak-e-biddat was held unconstitutional and void by
court, it was continuing so the government issued the ordinance with the objective of
making it an illegal and void.
The ordinance provided that Instant triple talak is cognizable with maximum of three
years of imprisonment and fine and the complaint by wife or her relatives will only

15 https://www.scobserver.in/court-case/triple-talaq-case
16 ibid
17 https://www.mondaq.com/india/divorce/668468/triple-talaq-judgment-of-hon39ble-supreme-

court-and-the-most-anticipated-triple-talaq-bill
18 Triple talaq: Where is a woman’s Right to Equality?By Diva Rai at ipleader/ https://

blog.ipleaders.in/triple-talaq-where-is-a-womans-right-to-equality/
19 ibid
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be recognized by police. The ordinance makes the offence non-bailable and bail can
only be granted by magistrate after giving wife opportunity of hearing.
“The Muslim Women (Protection of Rights on Marriage) Bill, 2018,” A fresh bill was
again introduced in the parliament as the ordinance was about to expire, but this
time also bill was passed by Lok Sabha but got stuck in Rajya Sabha. As the bill of
2018 was not passed by both the houses of parliament the government repromulgated
the ordinance “The Muslim Women (Protection of Rights on Marriage) Ordinance,
2019”on 10th Jan 2019 which also received the assent of president. And finally, “The
Muslim Women (Protection of Rights on Marriage) Act, 2019 became law on 31 July
2019, replacing the earlier ordinance”.

MUSLIM WOMEN (PROTECTION OF MARRIAGE) ACT, 201920

On July 30, 2019 Muslim women (protection of Marriage Act 2019), commonly known
as triple Talak Act was passed by Indian parliament to make instant triple talak i.e.,
talak –e-biddat and all similar form of talak illegal and criminal offence21.
The Act also touches the issues of maintenance and custody. The bone of contention
in this Act has been the criminalization aspect of the Act which is essentially civil in
nature22

Section 323 of the said Act says that any pronouncement of talaq (means talaq-e-biddat
or any other similar form of talaq having the effect of instantaneous and irrevocable
divorce pronounced by a Muslim husband24) by a Muslim husband upon his wife, by
words, either spoken or written or in electronic form or in any other manner whatsoever,
shall be void and illegal25.
It also provides that complaint can only be filed by either the aggrieved women or
by her blood or marriage relatives. Such provision was added in order to prevent
the misuse by outsiders. The Act further says that the offence is non bailable which
means bail is not a right but discretionary power of magistrate and can only be given
after giving the aggrieved women opportunity of being heard26.

20 https://legislative.gov.in/sites/default/files/A2019-20.pdf
21 https://www.livelaw.in/pdf_upload/pdf_upload-362529.pdf
22 INSTANT TRIPLE TALAQ AND THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON

MARRIAGE) ACT, 2019: PERSPECTIVES AND COUNTER-PERSPECTIVES EeshaShrotriya*
Shivani Chauhan, ILI Law Review, summer issue 2019

23 Any pronouncement of talaq by a Muslim husband upon his wife, by words, either spoken
or written or in electronic form or in any other manner whatsoever, shall be void and
illegal.

24 Section 2 of THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) Act,
2019

25 Section 3 of THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) Act,
2019

26 https://timesofindia.indiatimes.com/blogs/toi-edit-page/law-banning-triple-talaq-a-year-ago-
today-we-reached-a-defining-moment-in-empowerment-of-women/
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It talks about subsistence allowance, as it via section 5 says that the aggrieved women
will be entitled to subsistence allowance determined by magistrate from her husband27.
It further provides that Muslim woman will be entitled to custody of her minor
children in the event of prouncement of talak by her husband.The Act also clarifies
that the offence will be compoundable only at the insistence of Muslim woman and
with the permission of Magistrate28.29

IMPACT OF TRIPLE TALAK ACT 2019

The Act of 201930 has divided the people with several opinions and myths. Even
those who were earlier against the practice of triple talak are also seen talking against
this Act. Many people are under misconception that the very Act has actually repealed
the Muslim law on divorce by husband i.e., now husbands don’t have any power to
give extra judicial divorce31, which is not correct. The Act only deals with Talak-e-
biddat and criminalizes instant talak but not other forms of talak which are prescribed
by Quran and other sources of Muslim Law. It also does not affect any other provision
related to divorce at the instance of women or by mutual consent32.
The clause which has divided the people is criminalization clause of this Act. People
who favor this clause are of belief that the clause or provision is only to create the
deterrence effect so that husbands can be prevented from giving instant talak to
their wife. And if reports are to be believed the Act has succeeded to a large extent
in doing that Only 1,039 incidents of triple talaq were reported in the country in last
one year since the law was enacted in August 2019, whereas 3,82,964 cases or instant
divorce were reported from 1985 to 2019, which averages out to be 11, 264 cases per
year. So as per data the Act has lowered down the cases of instant Talak by creating
deterrence effect.33

Minority Minister Mukhtar Abbas Naqvi also said that there has been 82% decline in
triple talak cases.34

27 Section 5: Without prejudice to the generality of the provisions contained in any other law
for the time being in force, a married Muslim woman upon whom talaq is pronounced
shall be entitled to receive from her husband such amount of subsistence allowance, for
her and dependent children, as may be determined by the Magistrate

28 Ibid
29 ILI Law Review Summer Issue 2019 163 Instant Triple Talaq and the Muslim Women

(Protection of Rights on Marriage) Act, 2019: Perspectives And Counter-perspectives
30 The Muslim Women (protection of rights on Marriage) Act, 2019
31 https://legislative.gov.in/sites/default/files/A2019-20.pdf
32 https://indianexpress.com/article/opinion/columns/triple-talaq-muslim-women-supreme-

court-6571330/
33 https://www.newindianexpress.com/nation/2020/jul/31/law-criminalising-triple-talaq-

brings-down-cases-to-1k-from-11k-in-a-year-2177128.html
34 https://www.thehindu.com/news/national/about-82-decline-in-triple-talaq-cases-since-law-

enacted-by-modi-govt-naqvi/article32160348.ece
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35 https://www.theleaflet.in/stop-the-criminalisation-of-triple-talaq-bebaak-collective-public-
statement/

36 https://timesofindia.indiatimes.com/city/ahmedabad/court-cites-hadith-while-punishing-
man-for-triple-talaq/articleshow/91386972.cms

37 ibid

Whereas people who oppose this Act says that there is no rationale to criminalize the
practice of triple talak and putting husband behind the bar. The judgment of shayaraBano
case already held this practice as void which means even if husband pronounces triple
talak it will not affect the marital tie and marriage will remain valid. Since by the
judgment has led this practice void and marriage will remain intact there was no
point of criminalizing this act as this will have serious repercussions. this will lead
the husband to jail and futile of object with which the practice was held void ie., it
will violate the conjugal rights and both the parties will remain in separation. If the
marriage is a civil contact, then how come legislature abuses its power by making the
procedure of its breakdown criminal one? The procedure of breakdown must also be
civil.
The reason why women complain about triple talak is that there is no chance of
reconciliation and she don’t want divorce but wants to continue in the society of her
husband but putting penal actions to discourage such divorce practices actually are
against the women and are not helping her in getting justice. If husband will be
behind the bars for 3 years, she will not be able to enjoy the society of her man as
well as her man will also be unable to pay her financial support and thus will deprive
the Muslim women of financial and social security. She might not even be allowed to
stay peacefully in matrimonial house after she files complaint35. 
Since this act is now punishable the practice of dissertation without talak will increase
as dissertation is not punishable in any law and it only gives the aggrieved party a
ground of divorce
Recently Sarfarazkhan Bihari (34), a Class I government officer, was sentenced to one
year in prison for pronouncing triple talaq to his wife in 2019. Bihari was found
guilty of violating the Muslim Women (Protection of Rights on Marriage) Act, 2019,
by the court36.The court also quoted Jabir bin Abdullah as saying, “When the messenger
of Allah delivered a Khutbah, his eyes would turn red, his eyes would become loud
and his anger would increase, until it was as if he was warning of an attacking
army” Thus Quranic philosophy presented by the prophet also mentions that Allah
hates divorce the most37.

CONCLUSION AND SUGESSTION

The shyarabano judgment has in real manner contributed in empowering the Muslim
women and given them the dignity as well as a sense of security to them. Abolition
of triple talak practice was a need of hour. The legislation brought as an effect of
this judgment has lowered down the instances of triple talak by creating deterrence
effect
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It is the result of courage of one woman that today the age’s old practice against the
women is held void and illegal. Mrs. Shyarabano deserves salute by all of us for her
this courage’s act. Many states now days are urging for UCC. According to the Assam
chief minister, every Muslim he has met wants the UCC.
“No Muslim woman wants three wives for her husband.” This is something no one
wants. Any Muslim woman will tell you that. No one would advise her spouse to
marry three different ladies. Who would want this? Similarly U.P CM also stated
that UCC is the need of the hour.
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The Role of the Judiciary in Crimes Against Women in the
Eyes of Media

Km. Sapna* & Dr. Vinarayan**

ABSTRACT

Since time immemorial, thinkers have described different types of differences between differentaspects
of women and men, according to which, somewhere a woman is considered as the form of
agoddess, then somewhere she is kept only as a maid. Similarly, if social if we consider the
presentsituation from the point of view, then the dire situation appears in front. Will, we just
keep on countingthe problems, will we keep asking others for help, will we find solutions to
problems in thick books, orwill an astrologer come and solve the problems by changing the
movement of the planets? Should weexpect that Lord Krishna will incarnate again then? Solutions
to the problems will be found. At present,all of this is just a fantasy. If we want to solve these
problems, then we have to come forward ourselves, create a social revolution, and make every
effort to deal with the problems. Then and only then will we beable to save the existence and
pride of women. changed in the same way the status of women changed. The media makes every
effort to bring crimes against women to the public’s attention. The judiciary of India also tries
to quickly investigate crimes against women.
Keywords: Astrology, Sociology, Problems.

INTRODUCTION

In ancient times, sages looked at women with respect. In the past, women were given
alot of respect. At the same time, they were also given an excellent education, went
to manymeetings, and discussed with scholars. Apart from this, Maitri was also a
famous BirhaVadini.Bharati, the wife of Mandan Mishra, was a lesser-known scholar
of her time, who, after herlearned husband, argued with AdiShankaracharya,1 the
past of Indian women was certainlyproud. But over time, there was a lot of change
in their situation and gradually their situationbecame imaginable. The means remained,
thus the development of many women was not onlyguava, but gradually they had to
turn towards degradation, thus destroying their freedom. They became mere slaves

* Research Scholar, Department of Law, Glocal University, Mirzapur Saharanpur, Uttar Pradash,
E-mail: sapnarajput1908@gmail.com, Mobile: 9412139823

** Associate Professor, Dean, Glocal Law School/Dean-Student Welfare, Mobile: 8171026635
1 Bharatiya samaj mein Mahilayenpp.r.15
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and entertainers. Women’s rights were being eroded,2 they were subjectedto various
types of bachata, and many evil practices such as child marriage began to emerge.
Asa result, the social movement began. Raja Ram Mohan Roy, Maharishi Dayanand
Saraswati, Mahatma Gandhi, and many other social reformers started opposing this
type of the influence. It is the pivot of life. It is realized in many forms. Somewhere
in the form of a mother (MaaSaraswati,Maa Kali, MaaDurga),somewhere in the form
ofawife, as ahelperandasamaidservant,sheis goingtoserve her husbandbysacrificinghis
whole self.

VIOLENCE AGAINST WOMEN MEANS

Violence against women refers to violent behavior and harassment by women’s
closerelatives, such as parents, siblings, mothers-in-law, or any other member of the
family or otherpersonwho causes physicalor mentaltrauma to the woman.3

SPONSOR OF VIOLENCE AGAINST WOMEN ENTAILS THE FOLLOWING

Sponsor to take from a woman, directly or indirectly, something that she does not
wantto give voluntarily, and which has caused physical trauma or emotional shock,
or both, to that woman4.
In our society after independence, despite the spread of education among women
andthe gradually increasing economic freedom of women in the laws made in support
of women, innumerable women are still victims of violence, and they are being beaten
or tortured, etc. are kidnapped, raped, burnt, or murdered, Many forms of violence
against women, such as rape, are common not only in India but throughout the world.
Poor girls are not the only victims of rape; middle-class women are also raped by
their bosses. Women imprisoned in jail are raped by the superintendent.5 Women
suspected of crimes are raped by police officers, women patientsare physically abused
by hospital staff, and daily wage women by contractors and middlemen.Even today,
the mentality of men has fallen so much that even the deaf, lame, mad, blind, and
beggars are called even those who are not spared, menalso make them a victim of
their lust.

WOMEN’S CURRENT LEGAL STATUS

Inthe present context, the role of women has becomevery important. All kinds ofrights
are being provided to them. According to Article 15 of the Constitution, there will
be nodiscrimination based on caste, religion, place of birth, sex, etc. Under Article
16, everyone hasbeen given equal rights in jobs.6 Articles 23, and 24 forbade any

2 “VedicWomen:Loving,Learned,Lucky!”.(https://web.archive.org/web/20061120194408/http:/
/hinduism.about.com/library/weekly/aa031601c.htm)(http://hinduism.about.com/librar

3 Women & criminallawpp.r.93
4 http://www.hrwr.org/wr2k2/internationaljustice.htmalUniversalJurisdictionUniversal

Jurisdiction.
5 Brown miller, Susan, Against Our Will: Men Women and Rape, N.Y., Bantam, (1974).
6 http:/www.interpol.iont/Public/Children/SexualAbuse/NationalLaws/
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form of exploitation, which wasdone to abuse children and women. Article 39 A
talks about giving legal advice. According toArticle 44, theUniform CivilCode, the
Civil Code, and Fundamental Duties under Article 51A, and Reservation of Women
under Article 243 have been made. In this case, Uttarakhand Mahila Kalyan Parishad
V. State of Uttar Pradesh7, regarding the difference in the salary ofmale and female
teachers for equal work, related to Article 448. It was challenged that the teachers
working in the same post were given more salaries than the female teachers. The
Supreme Court considered it unconstitutional and ordered women teachers to be given
equal pay as men.9

CURRENT CRIMES AND CHALLENGES AGAINST WOMEN

In India, women are subjected to atrocities such as dowry murder, cruelty, ironing
shame, adultery, remarriage, domestic violence, prostitution, female feticide, kidnapping,
forced marriage, rape, etc. Gender racism, female suggestive derogatory remarks,
office abuse, sexual harassment, sexual abuse on the pretext of love and marriage,
preventing marriage ofchoice, getting less salary than a man, preventing remarriage
when widowed, demandingdowry, torturing a woman if she does not have a child.10

Sexual abuse of female prisoners in jail,child marriage, molestation of women in public
places such as buses, trains, and metro trains, and physical abuse in the name of
religion by religious gurus, babas. Today, 65% of women inIndia are literate, but
despite this, they are subjected to various types of atrocities. Is the woman naturally
weaker than the man who keeps oppressing her? Cases like Nirbhaya, Kathua,
Bulandshahr, and Unnao have become a stigma in our society today.
Criminals not only make women victims, but they also make small girls victims of
their lust. The mentality of men in this country is corrupted and has become perverted.
In many incidents, they sexually abuse her by pretending to love and marry her.
When their selfishness is proven, they refuse to marry. The list of laws made for the
protection of women in India is very long, but despite the stringent laws, instead of
reducing crimes against women, there is a continuous boom day by day. These curity
of women in society is going down. Women are feeling insecure. The responsibility
of cleaning up the environment is not only of the government but also of everyordinary
man. So that every woman can live her life with pride. In this case Deputy Inspector
General of Police V.S. Samuthiram,11 the Supreme Court has just held that every woman
has the right to live with dignity and respect which is a fundamental right under
Article 21 of the Constitution, Sexual Harassment, Molestation of Women Article 14
and 15, all State Governments and Union Territories shall deploy women police officers

7 A.I.R.1982s.c.879
8 Barclay, G.C., Tavares, C., & Prout, A., Digest: Information on the Criminal Justice System

in England and Wales, Home Office Research and Statistics Department, London, (1995).
9 The constitutional law of India, pp. 104 & 106.
10 Gaur, K.D., “Text Book on Indian Penal Code” 4th Ed. (Universal Law Publishing Company,

New Delhi, Reprint, 2011).
11 A.I.R.2013s.c.c.14.
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in plain clothes at busstands, and bus stops, railway stations, metro stations, cinema
theatres, shopping malls, parks, seaside, public service vehicles, places of worship,
etc. Crimes like sexual harassment, molestation, etc. should be prevented from happening
and action should be taken against them.
Nowadays the trend of live-in relationships has increased a lot in the metropolis, in
which boysand girls live together without any marriage bond, sometimes women are
exploited in this way,but now minor girls and school-college girls are kidnapped.12 To
gang-rape them, Killing them todestroy evidence, or intimidating them to keep them
shut, threatening, attacking with acid ifthey do not accept the offer of misconduct, etc.
The cruelty of criminals is increasing day by day, the number of such brute creations is
increasing day by day. Incidents are being seen andheard, due to this type of exploitation,
a terrible problem of insecurity is emerging in thewomen’s society, every day women
have to face many kinds of torture. Even their spouses ortheir family members kill
them, despite all this, we do not know much about this type ofviolence because the
harassed women who are exploited are scared and afraid to discuss it, Many doctors,
nurses, and health workers failtore cognize violence as a serious health problem.13

Today, we have a democratic government in which the rule of law is included as
acornerstone, which protects the fundamental rights of citizens, but only a few grounds
on whicha new challenge arises for the protection of crimes against women.14 In front,
the rule of law and natural justice are seen from the dead: “Regionalism, geographical
environment, the arbitrariness of office bearers, lack of principled basis, casteism,
increasing terrorism andNaxalism, lack of education, political interference in the judiciary,
judges leading to corruption, lack of uniform civil code, lack of proper diplomacy”
Lack of media resources, lack of resources, less awareness of their rights, Electricity,
water, toilets, excessive consumption of guardians, lack of female teachers.

THE ROLE OF MEDIA UNDER CRIME AGAINST WOMEN

Media had still not played compelling parts in minimizing crime against women indeed,
media can play a lead part in society’s battle against viciousness against ladies. Asmedia
is the eye, ear, and appendages of society they seem to offer assistance an incredible
bargain in relieving savagery against women. The media’s part ought to be to uncover
and produce mindfulness against society’s ills and disasters, in this manner, their
part ought to bestill more viable. The media needs to be more mindful of savagery
against women. Indeed,numerous ladies have said that the media scope (of assault or
another savagery) was like amoment of attack all over once more, since of their cold-
heartedness in utilizing pictures, distributing names, and other infringement of privacy.
News coverage of violence against women has often been sensational, exploitative,
and lacking inserious analysis of the prevalence. However, media coverage and depictions
12 Geis, F.L., Self-fulfilling prophecies: A Social psychological view of gender, Beall, A.E., &

Steinberg R. J., (ed.), The Psychology of gender Guilford Press, New York, (1993).
13 Indian penal code pr.345
14 http://www.cps.giv.uk/victims_witnesses/treatment.html.statement.statetheTreatment

ofVictimsandWitnesses
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of sexual assault and domestic violence have begun to change. Although problems
remain. Themedia also must report accurately on acts of violence against women.
Although some in the media are to becommended for their ongoing efforts to
reflectsensitive, diverse, and egalitarian images, others in the media still incorporate
images that convey destructive messages. Still, women’s bodies are used as objects to
sell products.15 The media should highlight injustices meted out to women by the
male-dominated society. Media’s growing role in highlighting violence against women
and stressed the need for creating awareness among the victim women about theirrights,
so that they could protect themselves.
What are the possibilities available for assistance with crimes against women?
“Legal Aid, Mental Health Services, Shelter Homes, Money Earning Projects for Women,
Counseling Services, Women and Child Development, Scheduled Castes Welfare,
Scheduled Tribes Welfare, Backward Classes Welfare, Unorganized Sector Welfare,
Empowerment of Persons with Disabilities, Financial Inclusion, Minority Welfare, Welfare
of Senior Citizens, Rural Poverty Alleviation, Urban Poverty Alleviation, disaster
management, social awareness, dowry prohibition, alcohol addiction, awareness for
cleanliness, child labor acurse, prevention of to bacco addiction, human trade, women
empowerment social equality, prohibition of alcohol, sexual harassment of workplace
women act, labor welfare”

CONCLUSION

Women’s safety is a social issue. It needs to be resolved as soon as possible. There
arealmost half of the country’s population who are suffering physically, mentally, and
socially. It is becoming a hindrance to the development and progress of the country.
Women’s day in independent India In the present era, she has been able to make her
mark on the national stage through her dedication, hard work, and commendable work.
Women are seen as an important link at the beginning of a new India. After long years
of hard work, Indian women are todayleaving their footprints all over India. The media
still has not played an effective role inreducing crime against women. Even so, the
media can play a major role in society’s fightagainst violence against women. The media
is the eye, ear, and organ of society. That’s why itcan help a lot in reducing violence
against women. The role of the media should be to exposethe evils of society and
create awareness. But instead, the media tries to spoil the reason for improving the
situation, by making its news spicy. For deviating from her moral values, shedeviates
from her moral values. The judiciary also makes the proper selection of laws made for
women’s rights and protection of women and protects women’s rights and laws, Hon’ble
Supreme Courtin Delhi Domestic Working Women Forumv Union of India16 Expressed
serious concern about the sexual offenses committed and formulated detailed guidelines
for speedy trial and compensation of such cases andtheir rehabilitation.

15 Carol Adams, Paula Bartley, Hilary Bourdillon and Cathy Loxton, (ed.). From Workshop to
Warfare: The Lives of Medieval Women, Cambridge and London: Cambridge University
Press, (1983).

16 (1995) 1.s.c.c.14
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Witness Protection, as a Rule, Evolved Through Judicial
Precedents in India: The Road From Legislative Reluctance
to Judicial Legislation

Sinya K* & Dr. Jayashanka K.I.**

“If the witness is frightened, is under duress, or is under temptation, his testimony is likely to
be opaque, false, or custom-tailored in favour of a particular party who has frightened or tempted
him. The truth is likely to be lost; Justice is likely to be buried.”1

High Court of Rajasthan

ABSTRACT

The importance of witness in a criminal trial does not need any reiteration. In cases involving
influential people, the witness turns hostile is a common phenomenon in India. The main
reason for witnesses to turn hostile is that the State does not accord them appropriate protection.
Therefore, the protection of witnesses is ‘sin qua non’ to hold a fair trial. The judiciary alone
extends its arm to protect the witness, and the Witness Protection Scheme 2018, stands for the
protection of witnesses, formed as judicial legislation: That is not enough to protect the witness.
Therefore, there is an exigency for a comprehensive witness protection programme.
Keywords: Witness Protection, Judicial Precedents, Legislation, Criminal Justice System, India.

I. INTRODUCTION

The role of a witness in the criminal justice system is of paramount importance.2 The
witnesses form the key ingredient in a criminal trial of both common law and civil
law countries.3 Most of the evidence in a typical trial comes to the attention of the
judge through the examination of the witness.4 A witness’s ability to testify before a

* Research Scholar, Central Law University, Kerala, E-mail: diyaera@gmail.com, Mobile:
702106279

** Associate Professor, Central Law University, Kerala.
1 Madan Lal v. State of Rajasthan, S.B. CRIMINAL TRANSFER PETITION NO. 31/2011, available

at: https://indiankanoon.org/doc/1182406/ (last visited on March 29, 2022).
2 Dr.Abhshek Atrey, Law of Witnesses 171(Kamal Publishers, New Delhi, 2020).
3 Girish Abhayankar and Asawari Abhayankar, Witness Protection in Criminal Trials in India

7(Thomson Reuters, New Delhi,1st edn.,2018).
4 Douglas Walton, Witness Testimony Evidence: Argumentation, Artificial Intelligence, and Law

258 (Cambridge University Press, New York, 1st edn., 2008).
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court of law or cooperate with investigations of the cases without fear of threat,
intimidation or retaliation is necessary to maintain the rule of law.5 Therefore, the
witness should be treated with great respect and consideration as a guest of honour.6

On the other hand, witnesses may be unwilling to provide testimony because of
intimidation or threats against themselves or their families.7 As Bentham said: “witnesses
are the eyes and ears of Justice”.8 Therefore, the hostility of the witness turns the court
blind and duff, thereby making the mockery of justice.
India being a common law country, clearly focuses on the role of the witness in the
criminal trial and the Indian Criminal Justice System is based on the cardinal principle
that the prosecution is required to prove its case against the accused beyond the
shadow of reasonable doubt, and the onus to establish the guilt of the accused is
stationary on the prosecution,9 and it never shifts.10 The judiciary and prosecution
itself declare prosecution as an independent authority.11 In addition, the system clearly
demands “Criminalibus Probationes Debent Esse Luce Clariores”12. It is pertinent to note
that the statement adduced by the witness assists the court in arriving at a rational
decision.13 Therefore, a fair trial to the victim is an impossible task without the testimony
of an independent and impartial witness.
The witness is an important and independent stakeholder of the criminal justice system.
However, the protection witness is always knocked out as secondary. So what are
the real hurdles which fail the system to protect the witness? First, the paper discusses
witness protection under the Indian legislative framework and the role of the judiciary
in developing witness protection as a rule in our country. The paper examines the
relevance of a comprehensive legislative framework for protecting witnesses. Finally,
the article also analyses the drawbacks and other implementation difficulties of the
current witness protection scheme or law that hinders the criminal justice system
from protecting the witness.

5 United Nations Office on Drugs and Crimes, Good Practices for the Protection of Witnesses
in Criminal Proceedings Involving Organized Crime (UNDOC, Vienna, 2008).

6 Government of India, “Report of the Committee on Reforms of Criminal Justice System”
151 (Ministry of Home Affairs, 2003).

7 Supra note 5.
8 Mahender Chawla v. Union Of India, WRIT PETITION (CRIMINAL) NO. 156 OF 2016.
9 Dr.Meena Ketan Sahu, Witness Protection 1( Y.S.Books International, New Delhi, 1st edn.,2014).
10 Lovepreet Singh Alias Luvi v. State Of Punjab, CRM-M-20639-2021(O&M).
11 Sidhartha Vashisht @Manu Sharma v. State (Ntc of Delhi), (2010 )6 SCC1.
12 Raj Kumar v. State of Himachal Pradesh, CRIMINAL APPEAL NO.198 OF 2008 :Criminalibus

Probationes Debent Esse Luce Clariores means in criminal cases the proofs ought to be cleared
than the light, available at https://indiankanoon.org/doc/168518948/ (last visited on March
9, 2022).

13 Prashant Rahangdale, “Witness Protection: A Comparative Analysis of Indian and Australian
Legislation”, 21 Journal of the Gujarat Research Society 141 (2019).
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Who is a Witness?
According to Black Law Dictionary14 : “Witness in general, one who, being present personally
sees or perceives a thing; a beholder, spectator, or eyewitness.”15

Indian Evidence Act, 187216 does not give a direct definition for the witness, but
under section 3, evidence means and includes oral and documentary evidence alone.
Oral evidence is defined as: “All statements which the court permits or required to be made
before it by the witness, in relation to the matter of fact under inquiry”.17

Concept of Hostile Witness under Indian Law
The expression “hostile witness” does not find a place in the Indian Evidence Act18or
any other Indian law. Generally, a “hostile witness” is described as: “One who is not
desirous of telling the truth at the instance of the party calling him”.19 In India, the concept
of hostile witness first arose in the case of Sat Pal v Delhi Administration.20

The trend of witnesses turning hostile is due to various factors: “Threat or intimidation,
Inducement by various means, Use of muscle and money power by the accused, Use of Stock
Witnesses, Protracted Trials, Hassles faced by the witnesses during investigation and trial,
Non-existence of any clear-cut legislation to check hostility of witness”.21

Declaring a witness hostile is no ground to reject his testimony in toto.22 If the evidence
of a hostile witness is corroborated by other evidence, there is no legal bar to convict
the accused based on that evidence.23 Credible evidence of a hostile witness can form
the basis for the conviction of the accused.24

Witness Protection: Need for a Witness Protection Law in India

The exigency for witness protection can be divided into two categories.25 The first is
to ensure that the evidence of witnesses collected during the investigative stage is
not ruined by the hostility of witnesses during the trial procedure.26 The second factor

14 Henry Campbell Black., Black Law Dictionary 1778 (Generic, Australia, 4th ed., 1968).
15 In re Harter’s Estate, 229 Iowa 238, 294 N.W. 357, 362.
16 Indian Evidence Act, 1872 (Act 1 of 1872).
17 Id., s.3.
18 Rajesh Yadav v. State of U.P. CRIMINAL APPEAL NOS. 339-340 OF 2014.
19 J. F. Stephen, Digest of the Law of Evidence 220(Gale Ecco, 4th ed.,2010).
20 1976 AIR 294.
21 Ramesh v. State of Haryana, 2017 Cri. L.J. 352.
22 Attar Singh v. State of Maharashtra, (2013) 11 SCC 719.
23 Ranbir v. State of Haryana, CRA-D-1781-DB-2014.
24 Hari v. State of Uttar Pradesh, Criminal Appeal No. 186 of 2018.
25 Law Commission of India, “Consultation Paper on Witness Identity Protection and Witness

Protection Programmes” 7 (August, 2004).
26 Id.
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is the witness’s physical and mental frailty and the need to protect them in various
ways, which necessitates physical protection of the witness at all stages of the criminal
justice process until the case is concluded through the implementation of witness
protection programmes.27

Generally, in criminal cases, witnesses are also the victims of the crime. Women and
children are the most susceptible among them. They are merely used as pawns in a
criminal trial under the current system, and their true interests are rarely protected.28

Protection is required to ensure that there is no miscarriage of justice, but it is also
essential to restore the spirit of human dignity in them.29 When it comes to the protection
of the witness, the following are the essential rules: Physical protection, Psychological
protection and protection from unfair treatment.30

The right of the witness to testify is within the ambit of Article 21 of the constitution
of India.31 An independent witness is essential to hold a fair trial  32. Supreme Court,
while defining fair trial, observed that: “If the witnesses get threatened or are forced to
give false evidence, that also would not result in a fair trial’’.33

Being the largest democratic country in the world, India needs a more comprehensive
witness protection program and policy, which has a firm root in the legislation. Countries
like the United States of America, the United Kingdom, Australia, Canada, and South
Africa are the best example that has incorporated a comprehensive policy on Witness
Protection in their domestic laws.34

India should conduct a thorough analysis of factors such as the level and types of
criminality in the society, the frequency of violence against participants in criminal
proceedings, the potential ability and willingness to prosecute high-profile crimes,
and the availability of resources before deciding to set up a witnesses protection
programme.35

The Exigency of Witness protection law in India: Law Commission Reports and
Other Relevant Reports

First-ever reference to Witness Protection in India came in the 14th Report of the

27 Id.
28 National Human Rights Commission v. State of Gujarat, WRIT PETITION (CRL.) NO. 109 of

2003.
29 Id.
30 United Nations Office on Drugs and Crimes, Toolkit to Combat Trafficking in Persons: Global

Programme against Trafficking in Human Beings 227-228 (UNDOC, Vienna, 2008).
31 Supra note 8.
32 Supra note 5.
33 Zahaira Habibulla H. Sheikh v. State of Gujarat, 2004 4 SCC 158.
34 Prashant Rahangdale, “Witness Protection: A Comparative Analysis of Indian and Australian

Legislation” 21 Journal of the Gujarat Research Society 141(2019).
35 Supra note 5 at 43.
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Law Commission of India in 1958.36 The 14th Report of the Law Commission of India
examined to provide adequate facilities to witnesses attending cases in the courts.37

The 154th Report of the Law Commission38 incorporated a chapter on protection and
facilities for the witnesses. The Law Commission of India, in its 172nd report39 and
the 178th report,40 emphasised the protection of witnesses from the accused. The fourth
report of the National Police Commission acknowledged the troubles undergone by
witnesses attending court proceedings. Malimath Committee on Reforms of Criminal
Justice System emphasised the need for witness protection law while dealing with
the issue of perjury and the protection of witnesses.41 198th Report of the Law Commission
of India titled “Witness Identity Protection and Witness Protection Programmes, 2006”
is dedicated to the subject also proposed for comprehensive witness protection legislation.42

II. WITNESS PROTECTION: LEGISLATIVE FRAME WORK IN INDIA

The safeguarding of evidence of the witness against the risk of them becoming ‘hostile’
has received only sporadic consideration from Parliament in the form of a few special
statutes.43 Consequently, the provisions under general and special statutes for witness
protection are incorporated only as a favour of the legislative system. The provisions
under general and special statutes for the witness protection and the Maharashtra
witness protection and security Act, 2017 and The bill for the protection of the witness
are described here.

36 The Witness protection scheme 2018, India, available at: https://www.mha.gov.in/sites/
default/files/Documents_PolNGuide_finalWPS_08072019.pdf (last visited on February 27,
2022).

37 Law Commission of India, “14th Report on Reforms of Judicial Administraton”, 776-779
(September, 1958).

38 Law Commission of India, “154th Report on The Code of Criminal Procedure,1973” 43-44
(August, 1996).

39 Law Commission of India, “172nd Report on Review of Rape Laws”(March,2000). (In the
172nd Law Commission report, on a request made by the Supreme Court of India in Sakshi
v. Union of India and after taking into consideration the issues raised by the petitioner
NGO, it was held that a minor girl who has been sexually assaulted, should not be required
to give his or her evidence in thepresence of the accused).

40 Law Commission of India, “178nd Report on  Recommendations for amending various
enactments, both Civil and Criminal” (December, 2001).

41 Government of India, “Report of the Committee on Reforms of Criminal Justice System”
151 (Ministry of Home Affairs, 2003).

42 Law Commission of India, “198th Report on Witness Identity Protection and Witness
Protection Programmes” (August, 2006).

43 Law Commission of India, “Consultation Paper on Witness Identity Protection and Witness
Protection Programmes” 7 (August, 2004).
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Witness protection under General Statutes

There are provisions in the general statute to ensure the testimony of the witness
during the trial procedure. Those provisions in the Indian Penal Code, 1860, the
Indian Evidence Act, 1872, the Code of Criminal Procedure, 1973 are summed up
here.
The Indian Penal Code, 186044: Legislature incorporated section 195A IPC in 2006,
making anyone who tries to induce or influence a witness to give false evidence shall
be punished with seven years of imprisonment.45

The Indian Evidence Act, 187246: Under Section 33 of the Evidence Act, in certain
exceptional cases, where cross-examination is not possible, and the previous deposition
of the witness can be considered relevant in subsequent proceedings. When section
149 to 152 together is read with section 148 of the Indian Evidence Act, 1872, protect
the witnesses from being asked indecent, scandalous, offensive questions and questions
that intend to annoy or insult them unless the person asking it has reasonable ground
for thinking that the imputation, which it conveys, is well-founded.47

The Code of Criminal Procedure, 197348: It is pertinent to note that the Code of Criminal
Procedure, 1973, as a modern law, has recognised the role of witnesses in criminal
trials. Section 160 of Cr. P.C. provides for the power of a police officer to ask for
attendance of a witness, payment of reasonable travel expenses incurred by the person
for travelling shall be paid. Furthermore, section 284 of the Code of Criminal Procedure,
1973, provides that, whenever it appears to the court that without any delay, the
attendance of the witness is required for examination during the trial, the court may
dispense the personal attendance of a witness and issue a commission to meet ends
of justice.
Moreover, the accused shall bear the expenses for issuing a commission for examination.
Every inquiry or trial shall be held as expeditiously. Once the examination of witnesses
has begun, it should continue on day to day basis unless the court adjourns the
proceeding for sufficient reasons under section 309 of the Code of Criminal Procedure,
1973, section 312 of the Code of Criminal Procedure, 1973, which gives power to the
criminal court to order payment of reasonable expense incurred by complainant or
witness for attending court proceedings. The Government shall pay the amount.
Trial must be fair to all parties: There must be a balance between the accused’s right
to an open trial and the victim’s right to a fair trial. According to section 173 (6) of

44 The Indian Penal Code, 1860 (Act 45 of 1860).
45 C.K.Takwani, Indian Penal Code 173(eastern book company, Bengaluru, 1st edn., 2014).
46 The Indian Evidence Act, 1872 (Act 1 of 187).
47 Bureau of Police Research and Development, “Witness in the Criminal Justice Process: A

study of Hostility and Problems associated with Witness”, available at:https://bprd.nic.in/
WriteReadData/userfiles/file/201608240419044682521Report.pdf (last visited on March 2,
2022).

48 The Code of Criminal Procedure, 1973(Act 2 of 1974).
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the Code of Criminal Procedure, 1973,  Any part of a person’s statement recorded
under Sec.161 of a person whom the prosecution intended to examine as a witness
need not be given to the accused if it is not essential in the interests of justice or is
against the public interest.49 Further, section 273 requires the evidence to be taken in
the presence of the accused.50 Nevertheless, because of some exceptional circumstances,
as mentioned under Section 299 of the Code of Criminal Procedure, 1973, evidence
can be recorded in the absence of the accused.51 Section 327 Criminal Procedure
Code,1973, provides for trial in open court. Still, there is provision for in-camera
trials in offences involving rape under s.376 IPC and under s.376 A to 376 D of the
IPC,1860 is provided under section (2).

Witness Protection under Special Statutes in India

Provisions to ensure the testimony of witnesses can be found in special statutes. Most
of these statutes contain provisions for witness identity protection.
The Juvenile Justice (Care and Protection of Children) Act, 201552:  Section 74 of the
Act deals with the prohibition of disclosure of the identity of a child in conflict with
the law or a child in need of care and protection or a child victim or witness of a
crime.53

The Whistle Blowers-Protection Act, 201454: Section 12 of the Act deals with the protection
of witnesses and other persons, including identity protection.55

Protection of Children from Sexual Offences Act,201256:  The Act directs for a thirty-
day period to record evidence of child and expeditious disposal of the case.57 On the
contrary, reason must be recorded. The court must ensure the child does not see the
accused at the time of testifying.58 The child can be examined at a place other than
the court according to section 284 of the Code of Criminal Procedure, 1973.
The Scheduled Castes and The Scheduled Tribes ( Prevention of Atrocities) Amendment
Act, 201559:  The Amendment Act adds a chapter IVA on the rights of victims and

49 Dr.Meena Ketan Sahu, Witness Protection 36 (Y.S. Books International, New Delhi, 1st
edn., 2014).

50 Supra note 48, s.273.
51 Supra note 48, s.299.
52 The Juvenile Justice (Care and Protection of Children) Act, 2015 (Act 2 of 2016).
53 Id., s.74.
54 The Whistle Blowers Protection Act, 2014 (Act 17 of 2014).Whistle Blowers Protection Act,

2011 renamed as Whistle Blowers Protection Act, 2014 by the second schedule of the Repealing
and Amending Act, 2015.

55 The Whistle Blowers Protection Act, 2014 (Act 17 of 2014), s.12.
56 The Protection of Children From Sexual Offences Act, 2012 (Act 32 of 2012).
57 Id., s. 35.
58 The Protection of Children From Sexual Offences Act, 2012(Act 32 of 2012), s.36.
59 The Scheduled Castes and The Scheduled Tribes (Prevention of Atrocities) Amendment

Act, 2015 (Act 1 of 2016).
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witnesses.60 The Act casts a duty upon the State to protect victims, dependants, and
witnesses against intimidation or coercion or inducement or violence or threats of
violence.61 In appropriate cases, the court can also direct for the identity protection of
witnesses.62 The state government shall prepare a scheme to ensure the implementation
of the rights of victims and witnesses according to the Act.63

The Unlawful Activities (Prevention) Act, 196764:  Section 22 deals with punishment
for threats and criminal intimidation.65 There is a provision for in-camera proceeding
after recording reason in writing.66 There are two types of protection given to witnesses
under this section, i.e. identity protection and maintaining the address of the witness
secret.67 The person who contravenes any decision or direction issued under this section
shall be punishable with imprisonment up to three years and be liable to a fine.68

The Terrorist and Disruptive Activities (Prevention) Act, 198769: Section 16 of the Act
deals with the protection of witnesses.70 It states that the proceedings can be held in
camera if the designated court desires. Furthermore, a designated court may take
measures to keep the identity and address of any witness secret on the application
made by a witness or by the Public Prosecutor or on its own motion by the court.71

Moreover, if any person contravenes the provisions of this section, then he shall be
liable for imprisonment and a fine.72

The Prevention of Terrorism Act, 2002 73: Threatening or intimidating witnesses shall
be an offence under the Act.74 Section 30 of the Act states that after recording reasons
in writing, the proceedings under this Act can be held in camera if the Special Court
desires.75 Further, the Special Court can take measures to protect the identity of the
witness and keep the address of any witness secret.76 Any person who contravenes
the provisions of this section then he shall be liable for imprisonment and fine.77

60 The SCs and STs (Prevention of Atrocities) Act, 1989 was comprehensively amended in
2015.

61 Id., s.15A(1).
62 Supra note 59, s.15A(8).
63 Supra note 59, s.15 A(11).
64 The Unlawful Activities (Prevention) Act, 1967(Act 37 of 1967).
65 Id., s.22.
66 Supra note 64, s.44.
67 Id.
68 Id.
69 Terrorist and Disruptive Activities (Prevention) Act, 1987(Act 28 Of 1987).
70 Terrorist and Disruptive Activities (Prevention) Act, 1987(Act 28 Of 1987), s.16.
71 Id.
72 Id.
73 The Prevention of Terrorism Act, 2002(Act 15 of 2002).
74 Id., s.3(7).
75 Id., s.30(1).
76 Id., s.30(2).
77 Id., s.30(4).
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The National Investigation Agency Act, 200878: Section 17 of the Act deals with the
protection of witnesses. There is a provision for an in-camera trial in appropriate
cases.79 The identity and address of the witness can be kept secret if the Special
Court is satisfied that the life of such witness is in danger.80 The person who contravenes
the provision of this section shall be punished with imprisonment and a fine.81

Legislation: Exclusively stands for witness protection

Maharashtra is India’s only State legislated law that exclusively deals with witness
protection. Therefore, in the strict sense Maharashtra Witness Protection and Security
Act, 2017 is the only law created by a legislature.
The Maharashtra Witness Protection and Security Act, 201782: The Maharashtra Witness
Protection and Security Act, 2017 was enacted to protect the witnesses in relation to
serious offences during the investigation and trial stages. Section 2 (e) of the Act
defined the witness, which includes the victim and his near relatives under threat in
the trial for serious offences. The protection will be based on threat perception.
The Act Empowers the State Government to constitute the State Witness Protection
Committee and the District Witness Protection Committee for every district with specific
powers for the protection of witnesses.83 Act mandates to keep the information related
to the witness confidential, and contravention of the provision shall be punishable.84

The Act cast a duty on the state government to make rules85 and power to remove
difficulties that arise in giving effect to the provisions of this Act, respectively.86

The Witness Protection Bill, 201587: This bill was drafted to establish a strong law for
the protection of witness to ensure a fair trial by providing protection to the witness
at all stages of the case, starting from the course of an investigation, during the trial
process, and after the judgment is pronounced. However, the bill does not get the
assent of the Council of State.
The Victim and Witness Protection and Assistance Bill, 202088: The bill aims to provide
proper protection and aid to victims and witnesses.89 The bill contains the provision

78 The National Investigation Agency Act, 2008(Act 34 of 2008).
79 Id., s.17(1).
80 Id., s.17(2).
81 Id., s.17(4).
82 The Maharashtra Witness Protection and Security Act, 2017(Maharashtra Act 9 of 2018).
83 Id., s.3.
84 Id., s.11.
85 Id., s.18.
86 Id., s.19.
87 The Witness Protection Bill, 2015(Bill 341 of 2015).
88 The Victim and Witness Protection and Assistance Bill, 2020 (Bill 7 of 2020);As Introduced

in the Rajya Sabha on the 13th March, 2020, available at: http://164.100.47.4/BillsTexts/
RSBillTexts/asintroduced/victim%20witness-E-13320.pdf (last visited on March 2, 2022).

89 The Victim and Witness Protection and Assistance Bill, 2020 (Bill 7 of 2020), Preamble.
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which mandates the central Government to formulate guidelines for fair treatment of
crime victims and witnesses.
According to the bill, a victim or witness should be informed regularly about procedures
adopted by law enforcement officials and prosecutors to safeguard them from
intimidation. Any schedule changes that may affect the appearances of victims and
witnesses must be alerted as soon as possible. Victims and other prosecution witnesses
must be given a separate waiting area from all other witnesses before their court
appearance. According to the bill, arrangements should be made to communicate with
the employer of the witness about the absence of a witness for the corporation with
the investigation and trial. Victim and witness assistance education and training shall
be offered to the officials so that victims and witnesses may be promptly, thoroughly
and adequately assisted.
Provisions for the adoption of transportation, parking, and translator services for
victims within the court premises are provided in the bill. In addition, all kinds of
publicity mediums can be used to promote education and awareness of the protection
of victims and witnesses.
The Victim and Witness Protection and Assistance Bill, 2020 was sent to the council
of State on March 2020, and to date, no such Act has been passed. It should also be
noted that the bill does not deal with witness protection comprehensively.

III. WITNESS PROTECTION: PRINCIPLES OF LAW DEVELOPED IN INDIAN COURTS

The Supreme Court observed: “The trial must be fair not only to the accused but also to
the victim”.90 In the absence of a legislation dealing with witness protection, the Supreme
Court of India intervened in the matter to create a witness friendly environment in
the Indian criminal justice system. High Courts are also contributed to this journey.

Witness Protection: Intervention of Supreme Court

In Gurbachan Singh v. State of Bombay91, the Supreme Court affirmed a particular provision
of the Bombay Police Act, 1951 that barred a detainee from cross-examining witnesses
who had testified against him.92 It was held that: The law was only to deal with exceptional
cases where witnesses, for fear of violence to their person or property, were unwilling to depose
publicly against bad character.93

Maneka Sanjay Gandhi v. Rani Jethmalani,94 the judgment of the court was delivered by
Justice Krishna Iyer, who stressed the need for a congenial atmosphere for the conduct
of a fair and impartial trial, including the protection of witnesses.

90 Balachandra Prabhakar v. The State of Karnataka, Writ Petition No. 77242 of 2013 and Writ
Petition Nos. 77249-77259 of 2013 (GM-RES).

91 1952 AIR 221.
92 Law Commission of India, “Consultation Paper on Witness Identity Protection and Witness

Protection Programmes” 9 (August, 2004).
93 Id.at 87.
94 1979 AIR 468.
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In Kartar Singh v. State of Punjab,95 the Supreme Court upheld the validity of sections
16 (2) and 16(3) of the Terrorist and Disruptive Activities (Prevention) Act, 1987
(TADA), which protected the identity of the witnesses.96

PUCL v. Union of India,97 the Supreme Court has referred in detail to the subject of
‘protection of the witnesses’ and the need to maintain a balance between the rights
of the accused for a fair trial.
In Naresh Shridhar Mirajkar and Others v. State of Maharashtra and Another,98 the court
made it clear that the publication of the evidence of the witness can be made only
during the course of trial and it cannot be made public afterwards
In Sunil Kumar Pal v. Phota Sheikh and Other,99 the Supreme Court held that retrial of
a case can be allowed if there is apprehension and threat to the life of the witness.
The court also observed that: “No citizen should go away with the feeling that he could
not get justice from the court because the other side was socially, economically or politically
powerful and could manipulate the legal process. That would be subversive of the rule of law”.
In State of U.P. v. Shambhu Nath Singh,100 the Supreme Court emphasised the need to
conduct the criminal trial in a day to day manner, and no adjournment can be allowed
unless there is special reason recorded by the court under section 309 of the Code of
Criminal Procedure, 1973. This case exemplifies the misery and ordeal endured by
witnesses who appeared in a Sessions court for several days but were not fully
questioned. The court also observed that: “Thus, the legal position is that once examination
of witnesses started the court has to continue the trial from day to day until all witnesses in
attendance have been examined (except those whom the party has given up)”.
In Ram Govind Upadhyay v. Sudarshan Singh,101 the Supreme Court made it clear that
threatening a witness can be the reason for the cancellation of the bail of the accused.
In Delhi Domestic Working Women’s Forum v. Union of India, 102 the Supreme Court emphasised
the maintenance of the anonymity of the victims of rape, who would be the main
witnesses in trials involving the offence of rape. The importance of holding rape
trials in-camera, as mandated by s.327 (2) and (3) Criminal Procedure Code, 1973, is
also emphasised by the court.
In Sakshi v. Union of India,103 after referring to screening and video-conferencing
procedures, the Supreme Court highlighted the Law Commission of India, 172nd Report.
It stated that specific procedural protections must be observed to protect victims of

95 1961 AIR 1787.
96 Id.
97 2003 (10) SCALE 967.
98 1966 (3) SCR 744.
99 AIR 1984 SC 1591.
100 (2001) 4 SCC 667.
101 II (2002) SLT 587.
102 (1995) 1 SCC 14.
103 (1999) 6 SCC 591.
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child sexual abuse over the course of the trial. The Supreme Court reiterated104: “We
hope and trust that Parliament will give serious attention to points highlighted by the petitioner
and make appropriate legislation with all the promptness which it deserves.”
In Zahaira Habibulla H. Sheikh & Another v. State of Gujarat and Others,105 the Supreme
Court discussed the “Witness Protection Programmes” formulated in various countries
and the importance of formulating a witness protection program in India.
In NHRC v. State of Gujarat,106 the Supreme Court referred to the need for legislation
on the subject. And the court also held that “The trial must be fair not only to the
accused but also to the victim”.
In Rishipal v. State of U.P,107 the Supreme Court observed that:”Witness protection programme
is an important aspect of criminal justice system: without it, no reforms are possible. If witnesses
are afraid to come forward then irrespective of any measures justice cannot be administered”.
In State of Bihar v. Rajballav Prasad,108 the Supreme Court reiterated the need for a
witness protection program. And the court also observed that: “When the witnesses are
not able to depose correctly in the court of law, it results in low rate of conviction and many
times even hardened criminals escape the conviction. It shakes public confidence in the criminal
justice delivery system”.
Mahender Chawla v.Union of Inda,109 the honourable Supreme Court of India has framed
the “Witness Protection Scheme, 2018” and regarded the Scheme as a ‘law’ under Article
141/142 of the Constitution till competent legislation is made on the same subject by
parliament or state legislature and the Centre, State and Union Territories shall enforce
the same in the letter in spirit.110

In Patan Jamal Vali v. State of Andhra Pradesh,111 Supreme Court issued guidelines to
make the criminal justice system more disabledfriendly. The twojudge bench of Apex
Court comprising of Justice Dr DY Chandrachud and Justice MR Shah thus observed
that: “The testimony of a prosecutrix with a disability, or of a disabled witness for that matter,
cannot be considered weak or inferior, only because such an individual interacts with the world
in a different manner, vis-à-vis their able bodied counterparts”.112

Witness Protection Scheme, 2018113

The Scheme addresses the witness protection issues uniformly in the country. Witness

104 Id.
105 2004 4 SCC 158.
106 2003(9) SCALE 329.
107 Criminal Capital Appeal No. 1748 of 2008.
108 CRIMINAL APPEAL NO. 1141 OF 2016.
109 2018 (16) SCC 299.
110 Id.
111 Appeal No 452 of 2021 (Arising out of SLP(Crl) No 1795 of 2021).
112 Id.
113 Witness protection scheme 2018, India, available at: https://www.mha.gov.in/sites/default/

files/Documents_PolNGuide_finalWPS_08072019.pdf (last visited on March 9, 2022).



306 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

protection is generally based on the vulnerability and threat perception of the witness.
According to section 2(k) of the Scheme: “Witness means any person, who possesses information
or document about any offence”. The “Competent Authority” will look after the Scheme.
Competent authority means: “A Standing Committee in each district chaired by the District
and Sessions Judge with Head of the Police in the district as Member and Head of the Prosecution
in the district as its Member Secretary”.114

Categories of Threat Perception: The Scheme divides the witness into three categories
based on threat perception  category ‘A’ means Where the threat extends to the life
of the witness or his family members during the investigation, trial or after that.115

Category ‘B’ plays the role Where the threat extends to the safety, reputation or
property of the witness or his family members during the investigation, trial or after
that.116 Finally, category ‘C’ relates to When the threat is moderate and includes
harassment or intimidation of the witness’s or family member’s reputation or property
throughout the investigation, trial or after that.117

Procedure: An application for a protection order under the Scheme can be made in
the appropriate form with supporting documentation before the Competent Authority
of the District where the offence was committed, through its Member Secretary.118

When the Member Secretary of the Competent Authority receives an application in
the prescribed form, it shall issue an order directing the Assistant Commissioner of
Police or Deputy Superintendent of Police (DSP) in charge of the concerned Police
Sub-Division to submit a “Threat Analysis Report”. 119 In addition, depending on the
situation’s urgency due to an impending threat, the competent authority may issue
interim protection orders for the witness or his family members while the application
is processing.120

The threat analysis report must be completed quickly and confidentially, and within
five working days of receipt of the order, it must be delivered to the Competent
Authority.121 The threat analysis report shall categorise the threat perception and advise
protective steps to ensure the witness or his family is adequately protected.122

The competent authority should interact with the witness and his family members,
employers, or any other individual deemed appropriate while processing the application
for witness protection, preferably in person and, if that is not possible, by electronic
means, to determine the protection needs of the witness.123 The competent authority
will hold all hearings on witness protection applications in-camera, maintaining complete

114 Id., cl.2(c).
115 Supra note 113, cl.3.
116 Id.
117 Id.
118 Supra note 113, cl.5.
119 Supra note 113, cl.6(a).
120 Supra note 113, cl.6(b).
121 Supra note 113, cl.6(c).
122 Supra note 113, cl.6(d).
123 Supra note 113, cl.6(e).
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confidentiality.124 An application must be decided within five working days of the
police authorities receiving the threat analysis report.125

The State’s witness protection cell or the trial court will carry out the competent
authority’s witness protection order.126 The State’s Chief of Police will be responsible
for implementing all witness protection orders issued by the competent authority.127

The Department of Home of the State, on the other hand, will carry out the witness
protection order of the competent authority for either change of identity or relocation
or both.128 After a witness protection order is issued, the witness protection cell must
provide a monthly follow-up report to the competent authority.129 Suppose the competent
authority determines that the witness protection order needs to be revised or an
application is filed in this regard.130 In that case, a new threat analysis report will be
requested from the Assistant Commissioner of Police (ACP) or Deputy Superintendent
of Police (DSP) in charge of the concerned Police Sub-Division after the trial is completed.131

Types of Protection Measures: The witness protection orders must be proportionate
to the threat and for a period of not exceeding three months at a time.132 Protections
under the Scheme include: Ensuring that witness and accused do not come face to
face during the investigation or trial; Monitoring of mail and telephone calls and
changing the telephone number of the witness; Installation of security devices in the
witness’s home; Concealment of the identity of the witness; Emergency contact persons
for the witness; Regular patrolling around the witness’s house; Temporary change of
witness residence to a relative’s house or a nearby town; Escort to and from the
court; Holding of in-camera trials; Allowing a bystander during the recording of
statement and deposition; Ensuring expeditious recording of deposition during the
trial, providing specially designed vulnerable witness courtrooms, financial aid to the
witness; Any other form of protection measures considered necessary.133

Monitoring and Review: There shall be a competent authority to monitor the
implementation of the protection order and can review the same.134

Protection of Identity: Part III and part IV of the Scheme deal with protecting the
identity of the witness135 and the change of identity of witnesses136, respectively. In
addition, there is a provision for the relocation of witnesses in appropriate cases.137

124 Supra note 113, cl.6(f).
125 Supra note 113, cl.6(g).
126 Supra note 113, cl.6(h).
127 Id.
128 Id.
129 Supra note 113, cl.6(i).
130 Supra note 113, cl.6(j).
131 Id.
132 Supra note 113, cl.7.
133 Id.
134 Supra note 113, cl.8.
135 Supra note 113, cl.9.
136 Supra note 113, cl.10.
137 Supra note 113, cl.11.
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Appraisal of the Scheme and Confidentiality of the Records: Part VI of the scheme
cast duty on the State to give wide publicity to this Scheme.138 Any record, document,
or information related to the proceedings under this Scheme shall be confidential.139

All records related to the Scheme shall be preserved until the disposal of the last
court proceeding related to the case.140

Recovery of Expenses and Review: There is a provision for “Recovery of Expenses” in
case of a false complaint of the witness.141 The expenses incurred from the witness
protection fund can be realised from him by the Government.142 There is also a provision
for “Review”: “If the Competent Authority’s judgments aggrieve the witness or the police
authorities, a review application may be filed within 15 days of the Competent Authority’s
passing of the orders.” 143 
The court conviction rate in 2020 was 59.2%,144 and it was the highest in five years.145

Nevertheless, the Government hinted that the bureau does not maintain data of witnesses
killed or turned hostile to keep the confidentiality of the witness.146 Therefore, we
cannot conclude that the Witness Protection Scheme helped to increase the conviction
rate or the Scheme has any impact on the hostility of witnesses or the protection of
witnesses
Due to the pressure from the judiciary, there are some witness protection schemes
passed at the States level and which contain similar provisions as that of the Witness
Protection Scheme,2018:Delhi Witness Protection Scheme, 2015, Odisha- Witness Protection
Scheme, 2019, Haryana Witness Protection Scheme, 2020

Lacunae in Witness Protection Scheme, 2018147

Despite the fact that the Scheme provides witnesses with a significant deal of protection,
there are lacunae in the Scheme. These lacunae are summed up here. 
The Scheme contains no provision to prevent witness harassment or protect the dignity
of the witness. The Scheme is silent about appointing an official to provide assistance

138 Supra note 113, cl.12.
139 Supra note 113, cl.13.
140 Id.
141 Supra note 113, cl.14.
142 Id.
143 Supra note 113, cl.15.
144 The National Crime Records Bureau centrally keeps and maintains data and details of

the crime and policing across India.
145 Vignesh Radhakrishnan, “Data : Serious offences dip in 2020, COVID violations pushes

up crime rate”, The Hindu(Sep.23,2021).
146 Lok Sabha Unstarred Question No. 403 to be Answered on the July 20, 2021, available at:

https://www.mha.gov.in/MHA1/Par2017/pdfs/par2021-pdfs/LS-20072021/403.pdf (last
visited on March 1, 2022).

147 A.Pradeep, Paper Presentation on What Are the Best Ways to Protect the Witnesses From
Retaliation in Criminal Cases, Webinar, Held on Karimnagar, July13,2020, available at:
available at: https://districts.ecourts.gov.in/sites/default/files/Paper%20Presentation
%20by%20A%20Pradeep%20on%2013-07-2020.pdf (last visited on March 11, 2022).
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to witnesses as recommended by the Mali math committee. It does not mention providing
proper facilities for the comfort of the witnesses in the courtroom, such as seats,
relaxation, restroom, drinking water, nor travelling allowance or dearness allowance
as recommended by the Malimath Committee Report.148 According to the witness
protection scheme, 2018, the State government must bear the expenditure of “Witness
Protection Programmes”, which is entirely opposite to the recommendation made by
the 198th Law Commissions Report that is the costs of “Witness Protection Programs”
must be shared equally by the Central and State Governments. As per the Scheme,
witness Protection only lasts for three months; however, the Government made it
clear that the protection of witnesses is not restricted to three months and can be
extended.149 There is a provision for identifying categories of witnesses in the Scheme.
However, it shall not serve any purpose. Another important matter of concern is the
threat analysis report prepared by the police. Therefore, there is a high chance they
are colluding with influential people. Finally, although the Scheme is dedicated to
protecting the identity of the witness by maintaining the secrecy of personal information,
it does not penalise any infringement of the abovementioned provision.

Precedents of High Courts: Need for the Witness Protection Law

Several pronouncements of various high courts of India have highlighted the immediate
need for legislation for the protection of the witness and their proper implementation.
Delhi High Court: The Court released a set of guidelines for the protection of vulnerable
witnesses in India.150 The guideline states that the vulnerable witness shall be allowed
a pre-trial visit of the court to be familiarised with the surroundings and be provided
legal assistance by the court. It is the duty of the court to make sure that the witness
is in a comfortable environment and explain to the vulnerable witness to listen to the
questions correctly and answer them truthfully. Guideline mandate that the court
shall maintain confidentiality and seal the records of the witness. If the safety of the
child witness or any other vulnerable witness is at risk, the court will have the authority
to impose protective measures. Avoiding direct or indirect contact between the child
and the accused or any other party involved in the case, as well as protecting the
witness by contacting the police or other relevant agencies, are examples of protective
measures. The Delhi High Court has already established four vulnerable witness deposition
complexes in the National Capital Territory following the same guidelines.
In Neelam Katara v. Union of India & Ors,151 Delhi High Court has issued several guidelines
for the protection of witnesses and directed the competent authority shall consider
these guidelines while deciding on conferring the witness protection.

148 Supra note 41.
149 Supra note 146.
150 Delhi High Court, “Guidelines for recording of evidence of vulnerable witnesses in criminal

matters”, available at: http://delhihighcourt.nic.in/writereaddata/upload/notification/
notificationfile_lcwcd2x4.pdf (last visited on March 20, 2022).

151 Crl. W. No. 247/2002 (High Court of Delhi).
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Madras High Court: In State v. P. Rajagopal,152 the court, stated that: “A fair trial is the
main objective of the criminal procedure. It must be fair to the accused and the prosecution.
Therefore, witnesses should be able to furnish evidence freely in a criminal trial, without any
inducement or threat either from the prosecution or the defence.”
Punjab and Haryana High Court: Punjab and Haryana High Court in Bimal Kaur Khalsa
v. Union of India,153 which provides for the protection of the witness from the media,
does not deal with all the aspects of the problem. The judgment highlighted the need
for comprehensive legislation on witness protection.
Bombay High Court: The court in Ashok Gyanchand Vohra v. The State of Maharashtra, 154

while deciding on the issue of protection of eyewitnesses, observed that: “We know
what is happening in Uttar Pradesh, witnesses are killed. We do not want that situation in
Maharashtra.”
Bombay High Court was directed to the Maharashtra government to frame a new
policy on providing protection to witnesses. The court has given specific guidelines
for formulating the policy. The witness must also be informed of the new guidelines
by the case’s investigating officer.155 The High Court held that its order would operate
until legislation was passed in this regard. Acting on the directions of the Bombay
High Court, Maharashtra legislated “The Maharashtra witness protection and security
Act,2017.”
Allahabad High Court: The court, in the landmark judgment, Mithlesh Narayan Tiwari
v. State of U.P. and Another,156 urged the Uttar Pradesh State Government and all
relevant agencies and committees to implement the Witness Protection Scheme, 2018
as soon as possible.
Gujarat High Court: In Dahyabhai v. State,157 the court gave the directions for ensuring
a sense of confidence in the victim’s and their relatives’ minds and ensuring that the
witnesses appear freely and fearlessly before the court.
Rajasthan High Court: Rajasthan High Court observed that: “It is the witness who
resurrects the incident; it is the witness who narrates the details of the alleged offence; it is the
witness who unravels the diabolical mind of the accused to the court; it is the witness who
reveals the truth. Since the endeavour of the court is to discover the truth; the witness is the
medium through which the court reaches the truth about the case”.158

152 CRL.M.P.No.7061 of 2003.
153 AIR 1988 P&H 95.
154 2006 CriLJ 1270, 2006 (3) MhLj 163.
155 Urvashi Singh, “Witness protection in India”, SSRC Electronic Journal (2021), available at:

https://www.researchgate.net/publication/351942191_Witness_Protection_in_India (last
visited on March 28, 2022).

156 Writ – C No. – 18204 of 2021.
157 CR.MA/1620/2010.
158 Supra note 1.
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Current witness protection jurisprudence in India developed as a result of judicial
precedents. There is no central or State legislation exhaustively dealing with witness protection
except the Maharashtra witness Security Act which was also passed due to judicial compulsion.

IV. CONCLUSION AND SUGGESTIONS

Evidence admissible in court is the foundation of a criminal case, and witnesses, whether
direct or circumstantial, are required for this.159 The hostility of witnesses is one of
the main reasons behind the low conviction rate in India.160 Witness turns hostile in
high profile cases due to threat or intimidation to life or property, and the State
failed to protect the witness though it is primarily the duty of the State to protect
the witness as our system is based on the “parens patriae” principle. Legislature remains
in its dormant state, despite the repeated direction from the honourable supreme
court and various High Courts to make a comprehensive witness protection law. Therefore,
the witness protection bill 2015 failed to get the assent of the legislature. However,
the State of Maharashtra, while acting according to the direction of the judiciary,
came up with the first witness protection law in India, the Maharashtra Witness Protection
and Security Act, 2017. To protect witnesses so that witnesses could give evidence
without any fear of reprisals, Supreme Court approved the “Witness Protection Scheme,
2018”161 and recognised it as law, which is applicable throughout India. However,
according to the Scheme, it will come into force only from the date of notification,
and the Central Government took two years to notify the same. The court conviction
in 2020 was 59.2%, but it cannot be concluded that the increased conviction rate is
due to the impact of the Witness Protection Scheme 2018, and there is no conclusive
proof to show that the witness protection scheme 2018 has any impact on witness
hostility rate, as there is no official record in India related to the hostility of witnesses
to date.
High Court of Kerala in Subair.T.P @ Subu v. Union Of India,  observed that: “Witness
Protection Programmes in India, when compared to jurisdictions prevailing in other countries,
are not fully developed”.162 Increasingly, countries are enacting legislation or adopting
policies to protect witnesses.163 Witness protection is one of the herculean tasks under
the Indian legal regime. In 2020, “The Victim and Witness Protection and Assistance”
bill was introduced in the council of states. After the expiry of two years, the bill is
still pending. This shows that still, the Indian legislature does not know the seriousness
of the matter. The criminal justice system would not work without the assistance of
victims and witnesses. However, with few exceptions, victims and witnesses are either
ignored or utilised as instruments to expose and punish offenders by the criminal

159 Jagjit Singh v. State of Punjab, AIR 2000 SC 2017.
160 Dr.Abhshek Atrey, Law of Witnesses 438(Kamal Publishers, New Delhi, 2020).
161 Supra note 113.
162 CRL.A.No.837 OF 2019, available at: https://indiankanoon.org/doc/62446842/ (last visited

on March 28, 2022).
163 Kadri Arifi, “Witness Protection in Kosovo: Progress and Challenges” 1 European Journal

of Interdisciplinary Studies 1(2015).
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justice system.164 Witness protection scheme 2018 and other laws for the protection of
witnesses merely try to ensure that the witness cooperates with the trial. There is no
law comprehensively to protect the witness. The legislature, executive, and judiciary
must work together to create a witness protection environment. For making an effective
Witness protection program following strategies can be adopted:165

a) Legal and institutional assessments;
b) Public awareness campaigns aimed at criminal justice authorities (including judges,

prosecutors, police, and prison officials);
c) Training for judges, prosecutors, police, and officials entrusted with witness

protection;
d) Expert assistance and advice in the formation of witness protection units, including

guidance on designing standard operating procedures, appropriate structures,
and employment arrangements;

e) Ensuring international cooperation in the area of witness protection;
f) Legislating the comprehensive legislation for the witness protection.
g) To protect the dignity of the witness, an official should appoint in court to

assist the witness as recommended by the Mali math committee.
h) Provide proper facilities for the comfort of the witnesses in the courtroom,

such as seats, relaxation, restroom, drinking water, etc.
i) There should be provision for Travelling Allowance or Dearness Allowance
j) The problem of adjournment of the case should be addressed sufficiently

k) There should be methods to protect the witness from harassment.
l) The cost for the implementation of “Witness Protection Programs” must be

equally shared by the Central and State Governments as suggested by 198th
Law Commission

m) Protection of witness should last as long as the threat subsists.
n) The appointment of an independent authority is necessary to check the compliance

of witness protection laws and rule
There is an invisible social contract which holds the State responsible for the protection
of the person residing in the country.166 Protecting the life and property of the citizen
is considered as the primary function of the State, and due to the same reason, a
crime is always considered as committed against the whole society. Though the defacto
complainant of a criminal case is an individual, the State put itself into the victim’s

164 Supra note 87.
165 United Nations Office on Drugs and Crimes, Good Practices for the Protection of Witnesses

in Criminal Proceedings Involving Organized Crime (UNDOC, Vienna, 2008).
166 Jason Neidleman, “The Social Contract Theory in a Global Context” E-International Relations

(2012), available at: https://www.e-ir.info/2012/10/09/the-social-contract-theory-in-a-
global-context/ (last visited on April 9, 2022).
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167 Raju Kumar @ Raju Kumar Singh v. The State Of Bihar; ‘Fiat justitia, ruat caelum’ means
“let justice be done, though the heavens fall”, available at: https://indiankanoon.org/
doc/18435518/(last visited on March 29, 2022).

168 Supra note 158.
169 Mahender Chawla v. Union of India, 2018 (16) SCC 299.

shoes and conducting the case on behalf of the victim. Therefore, the State must
ensure justice to the victim through a fair trial. The Criminal Justice System in India
is based on the maxim “Fiat Justitia, Ruat Caelum”167. Without the free and fearless
testimony of a witness, a court is handicapped168, and the trial witnesses the catastrophe
of justice. One of the most important reasons for witnesses to become hostile is that
the State does not accord them adequate protection.169 While the legislature is continuing
its dormant State, the judiciary alone extends its arm for the protection of the witness.
Still, the intervention of the judiciary alone is not sufficient to protect the witness,
and there is a lot of limitation for judicial legislation as compared to the law made
by the legislature. The State should protect the witness effectively. Otherwise, it will
be digging its own grave.
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Workers and Covid 19: An Analysis of the Hardship Faced
by Workers Amidst Lockdown Due to Covid 19 in Light of
the Theory of Justice by H.L.A. Hart

Niimisha Kaul*

ABSTRACT

The workers in India in both the organized as well as the unorganized sector suffered a lot
owing to the sudden lockdown announced by the Government of India due to pandemic Covid
19. Though the same was done owing to taking care of the health and well-being of the citizens
of the country but workers in India suffered a lot as they were not prepared to face such a
harsh lockdown. They were craving the necessities of life including food and shelter. A lot of
mishaps happened during the lockdown time which resulted in hunger and deaths. The Government
of India had not anticipated this kind of a situation and thus was taken aback by the
prevalentsituation of these labourers in India. Though they did try to aid and assist these
labourers and provide full support in various possible ways but the harm was done and inconvenience
was caused to this innocent class of labourers. H.L.A.Hart in his theory of Justice is drawing
attentionto the responsibility that the State owes to its citizens as well as how likes should be
treated equally and alike can be treated differently from each other. In the current paper, the
discussion will be based on the requirement or obligation on the part of the state to protect
these workers and provide a safe environment to them amidst lockdown which happened due to
pandemic Covid 19 in the light of the theory of justice as provided by eminent jurist H.L.A.
Hart.

I. INTRODUCTION

Currently, the whole world is going through testing times. We are all just trying to
swim through this wave of Covid 19. It has affected people across all sections of
society and none of us can escape the sideeffects of the same. Though all of us are
suffering the worst hit are theworkers.Workers in India include but are not limited
to daily-wage workers, marginal workers, migrant workers, skilled labour, unskilled
labour etc.
Recent surveys put light on the condition of these precarious workers saying that
this lockdown has left millions of such workers without work, food or shelter.
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Amidst the lockdown during the first wave, these migrant workers crowded the
Anand Vihar bus station in Delhi and Bandra terminus in Mumbai to return to their
hometowns because they had already started to feel the financialeffect of the lockdown
due to Covid 19 virus in India. Why? They were aware that Covid 19 might or might
not kill them but starvation will kill them and their families.
We have always heard that the short-term mobility of labour in India is significant
but we all witnessed the same at the beginning of the lockdown when highways
across the country were full of pedestrians mainly by labour forces who because of
unavailability of any other mode of mobility, aimed to reach their native places on
foot. When the Central Government announced the lockdown, it did not think about
these migrant workers from the organized and unorganized sectors and the way
they would respond to the lockdown situation.
The state government of Delhi and a few more states did endup settingup shelters
for the migrant workers who cannot work as well as cannot go to their native homes.
Nonprofits were also contributingto this cause. But by looking at their condition, it
can be saidthat it was and still is a long battle ahead.
An Indian organisation, Jan Sahas, had launched a poll called “Voices of the Invisible
Citizens” forevaluating the impact of the lockout on the migrant workers. They spoke
to 3,196 migrant construction workers who were from India’s north and centre. According
to findings, 62% of workers are unaware of any government-sponsored emergency
welfare programmes, and 37% are unsure how to access current programmes.1

In this situation of Pandemic, the central, as well as the state government, was caught
off guard when it came to providing safeguard measures to theseworkers.
Though the government at the central and state-level issued notifications, advisories
etc. to employers concerning payment of wages to these workers, further they have
been providing shelter and food facilities as well as later, opened trains specifically
for the movement of stranded migrant workers but there were still reports of lack of
resources and sufferings of theseworkers. Since these incidents have been happening
with these migrant workers amidst this lockdown in the situation of the pandemic,
many questions have been rising about the welfare and the legal protection rights of
these migrant workers.
The paper is divided into five parts:

I. Introduction
II. Theory of Justice by H.L.A.Hart in a nutshell

III. An overview of the situation of workers during lockdown amidst pandemic
Covid 19

IV. The jurisprudential aspect in relation to the theory of justice by H.L.A.Hart
and conditions of workers amidst lockdown in India

V. Conclusion

1 Patralekha Chatterjee, “The Pandemic Exposes India’s Apathy Towards Migrant Worker”
The Altlantic, Apr. 12, 200



316 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

II. THEORY OF JUSTICE BY H.L.A. HART IN A NUTSHELL

The concept of justice predates the concept of law. Justice is linked to fairness, rightness,
equality, rationality, ethics, morals as well as equity in society. But what constitutes
justice varies for different societies, persons, places as well as times. Throughout history,
the concept of justice has been the topic of numerous philosophical, legal, and theological
analyses and debates.
The concept of justice can take many different shapes and variations: Utilitarianism is
a type of punishment that is aimed toward the future. Retributive justice provides
anequivalent response to a crime proved by legalproof for ensuring that the punishmentfor
the offence is delivered fairly and is morally proper as well as completely justified.
The law of retribution is like the military theory of retributive justice which maintains
that interchangehas to be proportional in comparison to the wrongcommitted — “life
for life, wound for wound, stripe for stripe”; Corrective justice aims to restore equity
when distributive justice is disrupted. Distributive justice focuseson the appropriate
distribution of things which can be wealth, power, reward, and respect, among diverse
persons.Justice is viewed by some thinkers, like the classical Greeks, as a virtue which
is likethe quality of individuals but only as a result of their acts and the institutions
they build. Others, on the other hand, place a greater focus on activities or institutions,
and only secondarily on the people who carry them out. Harmony, divine mandate,
natural law, or human invention have all been suggested as sources of justice.2

Understanding justice is as challenging as understanding law. It is the spotlight whenever
anykey social and political reform movement takes place in the society since time
immemorial. Justice in our minds is linked with the law.
The perceptionof Greeks, Romans and Ancient Indiansof the term justice was very
broad. They believed that justice is anultimate standard which was derivative from
God or grounded on the notion of Dharma, truth, uprightness and such type of high
moral values which act as some kind of an everlasting authority and validity. Thus,
if we put it universally, justice is similarto abunch of collectivemorals and principles
which are made up for the welfare of society and are exclusive of injustice, inequality
and discrimination.
Hart begins his examination of justice and morality in The Concept of Law with this
rhetorical question of St Augustine: “What are states but robber bands enlarged?”
What other traits are to be required, and how are they to be stated and quantified,
if States are to be considered assomething more than just robber bands which have
been expanded, and if the law is to be analyzedby relating in other forms than just
formal validity?3 Hart shows the relativity between the idea of justice, and the struggle
which follows indetaching material factors in legal validity when he says4: “A tall

2 Ravinder Kumar Singh, “Hart’s Concept of Law and Justice” 35 BLJ 125 (2006)
3 Finch, John D, Introduction to Legal Theory (Second Ed - First Indian Reprint) (Universal

Law Publishing Co Pvt. Ltd,New Delhi, Second Ed - First Indian Reprint)
4 Supra note 1
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child may be (of) the same height as a short height man, a warm winter (maybe of)
the same temperature as a cold summer, and a fake diamond may be a genuine
antique. But justice is far more complicated than these notions because the shifting
standard of relevant resemblance between different cases incorporated in it not only
varies with the type of subject to which it is applied but may often be open to challenge
even concerning a single type of subject.”
Hart has broken down the concept of justice into a broad principle or term that may
be applied to a variety of situations. He believes that administrative justice, as one
part of justice, is inextricably linked to the law. As per Hart, the overall concept
related to justice is linked to fairness.
The notion of justice is used to describe two types of situations: the first is when
benefits or burdens are distributed to individuals, and the second is when wrongdoers
compensate sufferers for the wounds they have inflicted. Sales tax, for example, can
be seen as unjust or unfair because they impose a disproportionately higher cost on
those who are less able to pay. Apart from these two scenarios, there are other
instances in which justice can be applied. Just or unjust, fair or unfair can be used to
describe trials, punishments, and other events.
In totality, Hart is takingthe description of justice by Aristotlegiven by equality and
is adding the differencebetween a definition and application criteria. Individuals are
entitled to a specifiedcomparativesituation of equality and inequality concerning one
another, according to the common understanding of justice. As a result, the general
rule of justice is to “treat like instances similarly while treating distinct cases
differently.”This beliefdelivers anexplanationof the concept of justice. This rule, which
was recognized by Aristotle, must be accompanied by a list of pertinent criteria for
determining whether the circumstances are comparable or distinct. This topic of relevance
is at the heart of today’s debates about justice. Hart, unfortunately, has not proposed
a broad theory or set of principles for defining which features are important.5

III. AN OVERVIEW OF THE SITUATION OF WORKERS DURING LOCKDOWN
AMIDST PANDEMIC COVID 19

On 24 March 2020, a nationwide lockdown was announced by the Government of
India.Now with lockdown which had led to no work or money for these workers,
thousands of them were witnessed walking or bicycling towards their native villages
as no public transport was made available.
The Home Ministry issued an order on 27 March 2020, instructing the states that
they have to make sure the migrants do not travel from their current locationswhile
lockdown is going on. The Home Ministry permitted the state governments to use
the National Disaster Response Fund (NDRF) to provide food and accommodation to
the migrants.6 Subsequently, the directive was given by the Central Government then

5 Supra note 1
6 Nation, “4 crore migrant workers in India; 75 lakh return home so far: MHA” The Tribune,

May 23, 2020
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the State Government had put up camps to provide shelter to workers. The Delhi
government offeredfood for free everysingle day as well as relief centres in lakhs
were put up by them. On 29March 2020,the order was issued bythe government that
landlords should not be demandingrents during the lockdown period as well that
the employer has to pay wages without deducting any money. However, in the rules
for the lockdown extension announced on 17 May 2020, the directive regarding wage
payment was lifted.7

The National Migrant Information System (NMIS) which is an online database and
has been made by National Disaster Management Authority (NDMA), was launched
by the government on 16May 2020. This was done to make it easier for migrant
workers to move around. It was made to assist states in determining the current
number and location of the stranded workers. The government wanted to keep employees
informed by entering their phone numbers into the system.8

There have been PILs that have been filed in the Supreme Court of India regarding
the condition of migrant workers.
On 30 March 2020, the Supreme Court of India agreed to hear a petition which was
filed on behalf of migrant workers. The Supreme Court then ordered the Central
Government to provide them with a report on updating them about the current status
of the migrant workers’ conditions.In the report, Central Government wrote that the
migrant workers moved in a state of fright because they were apprehensive that the
lockdown will last for more than three months and thus got worried that will they
were without any work and thus, monetary support availability. The Supreme Court
said that it was satisfied with the report of the Central Government.
On 21April 2020, the Supreme Court rejected a plea asking for payment of minimum
wage for these workers only on the ground that free meals are being provided to
them.
The Supreme Court declinedthe request for directing the District Magistrates for
identifying and providing assistance as well as transportation to migrant workers in
a PIL filed on 16 May 2020, citing that it was the obligation of the state governments
to do the same and take action. The tragedy of the workers slain when they were
sleeping on the railway tracks of Aurangabad, according to the Supreme Court, could
not have been possibly avoided. The Centre declared that workers will be given
inter-state transportation and that they should wait for their turn rather than trekking
back to their hometowns.
The Apex Court suo moto admitted the problems of the migrant workers on 26May
2020, the Supreme Court said that – “the problems faced by migrant workers have
still not been solved and there have been inadequacies and certain lapseson part of
the government” and thus, ordered the Central and State to provide food, shelter

7 Shermin Joy, “Govt. withdraws order of mandatory wage payment during lockdown” Deccan
Herald, 18 May, 2020

8 Deetiman Tiwari, “To streamline moments of migrants Centre launches portal” The Indian
Express, 17 May, 2020
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and transport free of cost to these migrant workers. Just a few hours before this
order was passed, senior lawyers from Delhi and Mumbai had written a strongly
articulated message to Supreme Court regarding “self-effacing deference” towards
the government till now. The Supreme Court asked for the assistance of Solicitor-
General Tushar Mehta and put on record by 28th May 2020 the measures taken by the
Centrefor alleviating the sufferings of migrant workers.Supreme Court specifically
mentioned the newspaper and media reports where thousands of migrant workers
have been forced to walk on footor bicycle because of a lack of resources. During
such a severe lockdown, this vulnerable part of society required assistance from the
federal and state governments. The Supreme Court has issued a formal notice to the
Centre, States, and Union Territories, requesting that they respond urgently by 28
May 2020.
On 28 May 2020, the Supreme Court held a comprehensive debate, made all states
parties to the lawsuit, and heard them all on 6 June 2020. States were given until 9
June 2020, to file affidavits. Only the Maharashtra government filed an affidavit in
which it was stated that the rules which were enacted in 2013 underneath the
Unorganised Workers’ Social Security Act 2008 were violated. On 3April2018, a board
was formed to oversee the implementation of these Acts. It also revealed that no
unorganised workers have been registered in the recent two years, although more
than 5.5 lakh workers got enrolledthrough the Pradhan MantriShram Yogi Mandhan
Yojana.
The State Governmentswere ordered by the Supreme Court to give details of migrant
workers and their skills. As per the order passed by the Supreme Court on 6June
2020, the States were supposed to give a compliance report of the direction given by
the Supreme Court for maintaining data on returning migrants, the skills of such
migrants, the nature of employment as well as the detailsabout previous employed.
Further, the Apex court had ordered the State Governments for maintaining village-
block and district-wise data of these migrants for facilitating the execution of welfare
schemes.
The Supreme Court recorded that no State or Union territory filed an affidavit where
it provided particulars of the compliances as mentioned above. The Supreme Court
stated that states and union territories are required to record the mode and manner
in which migrant workers’ records are kept, as well as the talents, kind of job, and
other relevant information.
The National Human Rights Commission alsofiled an impleadment application on the
suo moto case on the condition of migrant workers and the same application was
heard on 31 July2020, it was disclosed that 28 states and union territories had failed
to furnish the Supreme Court with the essential procedures taken to protect migrant
workers under existing social security rules, as the Supreme Court had requested 45
days before.
The National Human Rights Commission (NHRC) found that state governments had
failed to register migrant workers under three welfare laws: the Inter-State Migrant
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Workers Act of 1979, the Construction Workers Act of 1996, and the Unorganized
Workers’ Social Security Act of 2008.
This was the reason that migrant workers were not receiving benefits. These three
pieces of legislation are known as welfare laws, and they oblige states to register
these migrants so that payments designated for them can be directly delivered to
their accounts.
According to state government statistics, an estimated 10 million migrants attempted
to return home as a result of the COVID-19 epidemic and subsequent lockdown, as
stated by Santosh Kumar Gangwar, Minister of Labour and Employment, in Parliament
on14 September2020. He revealed in Parliament on 15 September2020, that no data
on the number of migrants in the country who perished or lost their employment as
a result of the pandemic was kept.9

Migrant workers who stayed back in the cities faced accuses from neighbours that
they are infected with the coronavirus. Thus, they could not even go out of their
home to get their basic necessities like food. But, those who went back to their native
place, faced class bias that they have brought the corona infection from urban places.
The migrants had a lot of fear ofgoing back to their old works after witnessingjoblessness
during the lockdown. On the contrary, companies reported shortages of workers.
The migrant workers were still recovering from the crisis which the first wave of
Covid 19 created last year in 2020. They were recovering from the economic shocks
which increased their debt and reduced their savings.
An analysis by the Stranded Workers Action Network in May 2021showed that 76%
of the workers needed ration and/or cash support. Further, 81% of the workers that
they spoke to said that work (daily and contractual) has stopped because of a locally
declared lockdown.10 A report published by the Centre for Monitoring Indian Economy
(a think tank) mentions that around 1.5 crore jobs were lost in May 2021 only.
In the second wave of the pandemic of Covid 19 in India, hours before the six-day
lockdown was coming into effect, scores of migrant workers were seen leaving Delhi.
The distressed workers who were waiting for hours at the bus stop said that more
time should have been given before announcing the lockdown as because of this crisis
the trip home was costing them approximately ten times more. Though this year the
fear amongst the migrant workers is less in comparison to last year. This time they
have an understanding of the disease and have witnessed peers recover from the
Covid 19 virus. They were already planning their future moves as they saw this
situation last year as well and do not feel clueless.
While giving an interview, economists Amit Baosle and Rosa Abraham from the Centre
for Sustainable development specifically emphasized the necessity to put support

9 Damini Nath, “Govt. has no data of migrant workers’ death, loss of job” The Hindu, 14
September, 2020

10 Stranded Workers Action Network, press release: Migrant workers stranded yet again (May,
2021)
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systemsfor the migrant workers before any lockdown is declared. They said- “The
most important lesson from last year was that the lockdown hurt the poorest the
most.”11

Expanding existing social security programs such as the Pradhan Mantri Gareeb Kalyan
Ann Yojana, as well as universalizing the public distribution system and expanding
MGNREGA, are all urgently needed. There is also a requirement to develop an urban
job guarantee scheme, particularly for people who live in cities.
Job markets were hit badly since the lockdown of 2021 owing to the second wave of
pandemic Covid 19. According to Mahesh Vyas, Chief Executive Officer of the Centre
for Monitoring Indian Economy (CMIE), a think tank, unemployment rates in May
2021 were in the double digits.He said that- “More than 97% of India’s population
became poorer compared to where they were in terms of income.”12

IV. JURISPRUDENTIAL ASPECT IN RELATION TO THE THEORY OF JUSTICE
BY H.L.A.HART AND CONDITIONS OF WORKERS AMIDST LOCKDOWN IN
INDIA

Eminent jurist St Augustine states: “What are states but robber- bands enlarged?”
and then believes that if we take away the element of justice from the state then
they are nothing but looters. A per eminent jurist H.L.A. Hart, justice is unique in
nature. He believed that the idea of justice exists in relativity and thus, discusses the
idea of what is available in the given situation. The justice theory of relativity was
that the same people should be treated similarly, while dissimilar persons should be
treated differently. As a result, the justice theory of relativity is similar to the principle
of equality established in the preamble and numerous articles of the Indian Constitution.
The Supreme Court noted that various claims have been made by intervenors and
various individuals that there is no proper food arrangement for migrant labourers
and no simple method of registration of the workers while listening to the suo moto
writ petition concerning the problems and miseries of migrant labourers. It was also
claimed that there have been massive lapses on the part of state officials in implementing
state laws and decisions and that the majority of the claims are simply on paper,
causing migrant workers great anguish and hardship.
While evaluating the situation of these workers amidst lockdown through the lens of
justice theory of relativity, it was the duty of the state to treat like people alike and
different people differently and thus, to bring their well-being at par with others,
they had to protect this vulnerable section of the society because they were different
from other sections of the society in the sense that though the other sections of
society were still in a position to take care of their basic needs amidst the sudden
announcement of lockdown owing to pandemic Covid 19 but they were left clueless

11 Shubham Kaushal, “India failed its migrant workers yet again during the second wave of
Covid-19” Scroll.in, Jun 26, 2021

12 Shreehari Paliath, “Savings dry up, few jobs: Covid second wave hits migrant workers
harder” Business Standard, June 1, 2021
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and scared. Therefore, to protect and safeguard them was a duty of the state because
only through treating them with equality and to bringing them at par concerningthe
availability of resources in such a dawning time of lockdown would provide them
with justice as per the justice theory provided by eminent jurist H.L.A.Hart.
The theory of justice is supportive of the principle of equality as laid down in the
preamble as well as various articles of the Constitution of India.The fundamental
framework of India’s constitution includes the principle of equality. The preamble of
India’s Constitution emphasizes equality of position and opportunity. While the right
to equality is enshrined in Part III of the Indian Constitution, which runs from Article
14 to 18, where Article 14 deals with the notion of rule of law.
Article 14 says- “the state shall not deny to any person equality before the law and
equal protection of laws within the territory of India”. Article 14 focuses on the rule
of law. The two expressions- “equality before the law” and “equal protection of the
laws” have different connotations. The former means that among equals, treatment
must be equal and administered equally, but the latter refers to the right to equal
treatment in similar situations, both in terms of privileges and liabilities.The honourable
Supreme Court of India had held in State of W.B. v Anwar Ali Sarkar, AIR 1952 SC
75 that “the second expression is the corollary of the first and it is difficult to imagine
a situation in which the violation of equal protection of laws will not be the violation
of the equality before the law.”Thus, Article 14 means that “equals should be treated
alike” and not that “unequal to be treated alike”, else if groups of people or individuals
who are not equals are treated equally than the same will be a violation of the Article
14 of the Constitution of India. Though Supreme Court of India held in R K Garg
Versus Union of India, (1981) 4 SCC 675, that the”classification must not be arbitrary,
but rational, that is, it must be based on some qualities or characteristics that are
shared by all those grouped together but not by those who are excluded, and those
qualities or characteristics must have a reasonable relationship to the legislative object.
To pass the test, two conditions must be met: (l) the classification must be based on
an intelligible differentia that separates individuals who are grouped together from
others, and (2) the differentia must have a rational relationship to the goal pursued
by the Act.”Thus, Article 14 of the Constitution of India has been developed on the
lines of the theory of justice as provided by H.L.A. Hart and there is an uncanny
similarity between the two. Inview of the above-said discussion and the condition of
the workers during the lockdown, it was the fundamental right of each of these
workers under Article 14 to be brought equivalent to the general social condition of
other human beings amidst lockdown in the sense to be provided with the basic and
necessary conditions for livelihood including food, shelter and other necessities. It
was the duty of the state to provide them with the same as they are a vulnerable
class of society and were not in the position to protect themselves. Further, under
Article 21 of the Constitution of India, the state is under a constitutional obligation
to ensure that there is no violation of the fundamental rights of a person, especially
those that belong to a weaker section of the society. It is the duty of the state under
Article 21 of the Constitution of India to provide the right to life which includes the
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right to living with human dignity and not merely existing, the life should be free
from any kind of exploitation. In Bandhua Mukti Morcha vs Union of India & Others,
1984 AIR 802, the protection was provided to bonded labour and weaker section of
the society under Article 21 of the Constitution of India.
Though the Central and State governments claim to have provided and assisted these
workers during this time of distress, there are reports of non-governmental organizations
like SWAN (Stranded Workers Action Network) as well as various PILs filed in the
Supreme Court which put light on the atrocities which these workers went through
during this time of lockdown where the scare of survival was not due to pandemic
Covid 19 amongst them but simply owing to lack of basic necessities for survival.
The state must protect the vulnerable class when they are not in a place to safeguard
themselves which is very well provided under the Constitution of India as well the
theory of justice provided by H.L.A. Hart.

V. CONCLUSION

Amartya Sen throws light on the duty of the state to ensure fair distribution. The
state is the dispenser of justice. The state system is distinguished from any other
type of human institution because the state is the dispenser of justice and thus,
distributive justice is the duty of the state.
Though the Central and State Government tried to protectby setting up relief camps,
free shelter, food as well as later providing transport for migrant workers to move
but still they were suffering as per reports by non-governmental organizations as
well as pictures and cases reported in newspapers on a regular basis.
Both, the Central and State governments were taken aback by the sudden movement
of these workers out of fear as they were not preparedfor or expecting any such
situation.
The basic human rights and fundamental rights of this vulnerable section of the society
got violated in this panicky situation and it also put light on the fact that how they
are the ignored class of the society. Though the Government did take measures to
bring them relief but was justice served as per the justice theory of H.L.A.Hart which
is very much related to the concept of equality in our Constitution of India and
could the sufferings be removed of this vulnerable section of the society could be
best answered by these workers who faced such grave situation of walking miles to
reach their native place or having no clue that when will they be getting the next
meal to fill up the empty stomach of themselves and their family. As is rightly said,
the one who suffers only understands the suffering and not the spectator.
Thus, while these workers were suffering owing to the sudden announcement of the
lockdown and were full of fear with respect to their basic survival, it was the duty
of the state to protect their basic fundamental rights which are enshrined in the
Constitution of India which are based on the same lines as the theory of justice of
H.L.A.Hart which requires- “equals to be treated alike, unequal to be treated differently.”
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Reviewing Capital Structure Impact on Manufacturing Sector
Firms Performance

Parul Mehta* & Dr. Anshu Bhardwaj**

ABSTRACT

Capital Structure decisions are one among the most crucial decisions taken by management
which influence firm’s market value of share along with risk and return of shareholder’s. Different
forms of capital structure can be chosen by company to maximize overall market value of
shares. Optimal capital structure is one which helps the firm in maximizing its value. In this
paper, review of literature has been done of sixteen research papers from 2010 to 2020 to analyze
the impact of capital structure on firm performance. Financial Parameters such as Return on
asset, return on Equity along with Tobin’s Q are mostly used in studies to measure the
manufacturing firm’s financial performance. Most studies result indicate a positive association
and relationship between capital structure and financial performance of firms, if it was measured
by Return on equity and negative association, if measured by ROA. Thus, the review of literature
contributes to an in-depth analysis of various financial parameters along with its impact on
capital structure of Manufacturing firms of different countries. The capital structure variables
negatively affect ROA and ROE. The review is helpful for further knowing the manufacturing
sector performance. as the concept of “Self-Reliant’ gain importance due to this pandemic
nowadays.Different results indicate a need to further investigate in depth the capital structure
variables and its impact on financial performance.
Keywords: Capital Structure, Financial Performance, Return on Asset, Return on Equity.

INTRODUCTION

Capital Structure decisions are one among the most crucial decisions taken by management
which influence firm’s market value of share along with risk and return of shareholders.
The concept of Capital structure and its impact on firm’s performance can be traced
back to the MM Theory 1958, which states that decisions about capital structure are
irrelevant. The choice between equity and debt doesn’t impact value of firm. The
decisions about capital structure are not affected by either the cost or capital or the
value of firm. These decisions are very important, as it plays vital role in operating
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and investing activities of any firm. The main sources of finance for firm are equity
and debt which together constitutes its Capital Structure. Fund raising in any project,
involves important capital structure decision with respect to addition in either debt
capital or equity shareholder’s capital. Earnings per share is effected by both the
increase in debt as well as increase in equity. Right to claim the assets of the company
are vested with first the debt holders of the firm, while the shareholders has left
over claim on the assets of company. Different forms of capital structure can be chosen
by company to maximize overall market value of shares. The capital structure is among
one of crucial factor in firm’s success. Optimal capital structure is one which helps the
firm in maximizing its value. Debt financing is done by issuing long term and short
term debts, bonds, short & long duration loans & debentures. Payment of interest on
debt is compulsory along with principal payment for a business in a particular span
of time. Moreover, the financial distress cost is also there along with debt. Interest
paid on debt is a tax deductible expense. In Equity financing, no fixed compulsion of
payments related to principal and interest. Whereas, the cost of raising equity capital
is more than raising debt.
Different forms of capital structure can be chosen by company to maximize overall
market value of shares. There are many theories in corporate finance related to Capital
structure. Different capital structure theories have been examined and tested from
time to time to analyses the relationship between leverage and other firm features.
Modigliani and Miller (1958) put forward first “Capital Structure Irrelevance” theoryin
which the market value of firm was not affected by financial leverage. Increase in
debt does not affect capital without taxes. When taxes are taken in to consideration,
interest on debt will be deducted from tax known as tax shields which ultimately
reduce debt cost and ultimately increases the performance of firm. An extension of
MM theory can be seen in the form of Trade-off theory. It focuses on attaining optimal
capital structure by maintaining an equilibrium between the benefit of debt in the
form of tax saving and the distress debt cost or with current financial inflexibility.
According to pecking order theory of Myers (1984) the firm has two main internal
and external sources of finance. Firms first preference is to use internal financing and
if it is not available or insufficient in amount, only then it uses its sources of funding
through external sources. With a view to minimize cost, the sequence or the priority
of using sources of funding is firstly retained earnings or liquid assets, then debt and
finally equity to meet their fund needs. According to agency cost theory given in
1976 by Jensen and Meckling, agents might not always act for the benefit of principal
leading to conflict between principals and decision makers such as board of directors,
managers, agents in businessand losses to principals. Agency cost includes
bondingexpenditures, residual loss of the agent, and all principal’s expenditure related
to monitoring. The main conflict that shareholder face is that the managers do not
invest the free cash flow in unprofitable projects. Increasing debt to equity ratio ensures
firms that the firm is run more efficiently by managers, whereas shareholders believe
that the managers are not investing in unprofitable projects, the free cash flow that is
available with firm in a particular period of time.Debt acceptability is different in
different industries due to the different features of industries.With the help of
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Manufacturing Sector Firms, sustainability and high economic growth of nations took
place. In today’s global scenario, manufacturing is an essential step not only towards
self-reliance, but a road to national development and economic empowerment. So,
the company should plan according to the changing situations its capital structure in
such a way so as to get maximum returns and proper utilization of funds. Leverage
ratio affects the cost of capital. Financial leverage is expressed as ratio of debt and
equity that explains relationship between borrowed funds and owners fund in the
firm’s capital structure. Firms having only equity are called unlevered firms whereas
firms having both debt and equity capital are called Levered Firms.

Source: Survey by FICCI

RESEARCH MOTIVATION

The concern of business owners and managers nowadays is to devise a strategy which
helps in maintaining financial position as well as to increase profitability and shareholder’s
wealth. Manufacturing Sector has seen as one of the high and among most prominent
growing sectors in India.Mr. Narendra Modi, (Prime Minister of India) also give
importance to manufacturing sector by launching program “Make in India” which
will make India Economy a manufacturing hub in the world. A lot of effort is done
by government in the manufacturing sector so as to achieve a suitable and promoting
environment for growth and expansion of manufacturing sector in Indian economy.
In manufacturing sector, the Indian economy is growing at a faster pace. Industrial
corridors, concept of smart cities has been introduced in India which will lead to
Industrial development, manufacturing sector development and holistic development
of the nation. Moreover, foreign investments in India have shown an increasing trend.
Various brands such as automobile brands, cell phones and other luxury brands are
looking to India for setting up their manufacturing base in India. In today’s COVID19
pandemic, there is focus of India to be self-reliant and every country is promoting its
Manufacturing Sector. The literature on capital structure shows that as compared to
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developed economies, there were few studies done in developing economies. There
was recession in 2008, after that there is global slowdown in economy, so many
fluctuating trends were there in the market at that time, improvement in stock market
was seen in 2012, so existing studies were not sufficient for generalizing. Moreover,
the studies which are done in India are limited to some Manufacturing Sector Firms
that were either listed or unlisted in stock exchange. Capital Structure is very crucial
for determining the financial performance of any sector of the economy. Manufacturing
Sector is the most promising sector in future for economic development of India.
Most of the Manufacturing Sector Firms remains untouched in existing literature and
the results of studies were not same in many cases under studyso as to support or
justify behavior of the capital structure. In current scenario, most of the firms following
reverse pyramid these days in practical life.

IMPORTANT RESULTS

Aulia & Gandakusuma (2020) analyzed the impact of capital structure of five ASEAN
countries namely Indonesia, Philippines, Thailand, Singapore & Malaysia on manufacturing
firm performance using regression analysis from 2014-18. All Companies taken under
study were listed on stock exchanges in their respective countries. It was found that
Capital structure negatively affect firm performance. The capital structure variables
have negatively significant effect on ROA & ROE. The asset, tangibility negatively
affects company performance whereas company size & sales growth positively affects
company performance. Capital structure do not have significant effect on Tobin’s Q.
Mardones & Cuneo (2020) estimated the effects of variables using panel data from
2000 to 2015, that have effected on the financial performance of 4,715 latin American
countries (Brazil, Chile, Mexico & Peru). The study found that there was positive
association between financial performance with size& growth of company. Moreover,
no relationship was found between ownership structure and firm performance leaving
only few largest shareholders when Tobin’s q was used. Mixed results were found
for company liquidity and financial leverage.
Robert et.al (2020) examined the effect of Equity and debt financingon the firm’s
financial performance. All the firms taken under study were listed on Nairobi securities
exchange. The study found that short term debt had significant & negative affect on
financial performance whereas long term debt had positive & significant effect on
financial performance. Panel data, regression were used for the year 2008-13.
Vu et.al (2020) studied the influence of different factors affecting capital structurefrom
2014-16 through correlation and regression. The study was undertaken on 59 companies
that were exclusively listed on Veitnam stock exchange and the construction companies
were taken under study. It was found that factors such as asset size, debt equity,
number of years of operation do not affect ROA & ROE. The long term debt to total
equity ratio had adverse effect on return on asset. The same negative impact on ROA
was found between total debt to total equity ratio, where as positive impact of return
on equity was found on debt equity.
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Mohammad, Bujang & Taufik (2019) founded out the effect of capital structureon 41
Malaysian Construction firmsfinancial performance and to explain optimal capital structure
by taking into accounts Pecking order theory as well as Trade off theory using correlation
and panel data analysis from 2011-2015. The Findings of the study showed that the
financing decisions are influenced by the goal of the firm. If the goal of the firm was
to maximize ROA, the pecking order theory was supported but if the goal of the was
to maximize ROE, then the theory of Trade-off was appropriate to describe optimal
capital structure. The result indicateda positive relation between capital structure and
financial performance, when measured through Return on Equity&negative association,
if measured by ROA.
Hedau, Singh & Janor (2018) found that there are different factors responsible for
determining the capital structure and that too varies from one industry to another
industry. A single factor is not found to be same among all the factors. In this paper,
analysis of the capital structure in capital market of India is done among its various
sectors. Sectorial Indices maintained by NSE was taken. Multiple regression Model of
OLS was used for the year 2008-18.
Das and Swain (2018) conducted study toknow different capital structure determinants
and to measure the financial performance of 50 manufacturing firms for 10 years due
to impact of capital structure. The results depicted that there was significant relationship
between capital structure variables and Return on Asset, Return on Capital Employed,
Return on Equity and none relationship found betweencapital structure variables and
earning per share. Descriptive Statistics, Regression Analysis, Annova is used under
study.
Sofat and Singh (2017) study conducted from (2002-12) shows that variables like
asset & risk were firmly related to debt ratio while variables like debt service capacity
and firm size were adversely affected in relation to debt ratio. The objective of the
study was to investigate important determinants of capital structure of top 100
Manufacturing firms that were listed in BSE in India.
Chaklader and Chawla (2016) studied the firm’s capital structurethat were listed in
NSEafter liberalization from 2008-15 to find out which capital structure theory among
trade-off theory or Pecking order theory is consistent with the results so obtained
and found that 417 firms from NSE CNX favourtrade-off theory.
Babu and chalam (2016) examined the capital structure of 58 Indian Automobile Industries
listed in Bombay Stock Exchange from 1998- 2014 using Panel Regression. The findings
of this study are that risk and liquidity are firmly related with leverage and other
variables like profitability, size and growth are negatively related with leverage.
Baby et.all (2016) analyzed the capital structure of 20 Indian industries classified as
large cap, mid cap and small cap and to find out the balance sheet dissimilarity between
manufacturing industry and service industry using ratio analysis. The finding shows
that debt equity ratio was lower in industries of computer software and exorbitant in
the banking industry. Average value of debt equity in mid cap and large cap is lower
than small cap companies.
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Revathi &Santhi (2016) investigated the effect of capital structure on seventy
manufacturing company’s profitability by dividing it in to three categories based on
stages like pioneering stage, growth stage & consolidation stage and period like pre-
merger & post-merger period by using SEM from 1991-2012. The study founded that
increase in Debt Equity Ratio inversely affects or had negative impact on profit of
the manufacturing companies in all the three stages. From 1991 to 2001 period, the
current ratio had negative impact on profit and later turns positive from 2002-2011
period.
Chadha and Sharma (2015) analyzed capital structure impact from 2003-13 on 422
listed manufacturing sector firm’s financial performance that were traded on BSE using
panel data regression model. Findings showed that observed firm’s financial parameters
of Tobin’s Q and Return on Asset were not affected by financial leverage. Moreover,
financial leverage was negatively correlated with ROE. There was negative affect of
recession on financial performance of Indian Manufacturing sector that were taken
under study.
Leon (2013) studied 30 manufacturing firms that were listed in Srilanka stock exchange
using regression from 2008-12. The study was to measure the degree of relationship
between these firms financial performance and their capital structure. Negative relationship
was found between leverage & ROE and no significance relationship was found between
return on asset and leverage.
Mukherjee and Mahakud (2010) found out a variable in Indian manufacturing companies
that is very helpful in determining the optimal capital structure. The study was conducted
from 1994- 2008 for a period of 15 years and the important variable that was found
was Role of growth opportunity.The findings showed that there was a strong relationship
between the company’s growth opportunity and capital structure.
Das (2010) studied the changing structure and performance of registered manufacturing
sector in India in two periods. First one is pre-reform period from1980-1990 and the
other is post-reform period from1991-2004. The findings of the study showed that
there had been industrial slowdown in post-reform period (2000-2004) and the
performance of manufacturing sector was best during (1991-2000). Trend growth rates,
Regression and Structural ratios were used for analysis.

CONCLUSION

The review of literature studies of different researches determines the capital structure
impact on financial Performance of manufacturing firms, as capital structure plays a
crucialrole in corporate finance and most controversial and researchable topic nowadays.
It helps in determining the financial performance of any organization. Moreover, the
literature shows that mostly the firms under study taken are listed on stock exchanges
in respective countries. In India, the manufacturing firms taken under study were
mostly listed under BSE and NSE. Financial Parameters such as Return on asset, Return
on Equity along with Tobin’s Q are mostly used in studies to measure the manufacturing
firm’s financial performance. Most studies result indicate a positive association and
relationship between capital structure and financial performance of firms, if it was
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measured by Return on equity and negative association, if measured by ROA. The
capital structure variables negatively affect ROA and ROE. It was found that short
term debt has significant & negative impact on financial performance whereas equity
and long term debt have a positive & significant impact on financial performance.
Different results have been seen in respect to capital structure impact on financial
performance in many countries. In few literature studies,Capital Structure has been
analyzed in detail with respect to various capital structure theories in order to get
more insight to the studies and whether these are supporting in relation to their
practical applicability. Thus, the review of literature contributes to an in-depth analysis
of various financial parameters along with its impact on capital structure of Manufacturing
firms of different countries.
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ABSTRACT

The current state of the planet’s environment and its ability to support human life has produced
an emergency situation that requires an urgent solution to civilization’s issues. As a result of
this context, “transformations toward sustainability” have gained credibility and are becoming
more institutionalised in global scientific and policy discussions. This article examines the
judiciary’s role in fostering a more sustainable and fair future. Although different political
groups are striving to change the administration, this article focuses on the role of the courts.
Judicial intervention has the ability to change human behaviour, allowing civilizations to develop.
The information in this article is based on doctrinal research. The Indian legal system, known
for its broad thinking and role as a “transformational lever,” is growing more concerned with
environmental issues.
Keywords: Climate Change, Indian Law, Climate Awareness, Climate Responsibility, Climate
Futures, And Environmental Law Are All Topics That Get Attention.

INTRODUCTION

It is of the utmost importance to discover solutions to the problems our society faces
as a direct result of the planet’s ecosystem and its ability to provide for its inhabitants’
well-being. These issues are a direct effect of the planet’s disregard for its residents’
well-being. If we want to attain sustainability, we will need to reassess not only our
current production and consumption methods, but also our lifestyles. If we take advantage
of this opportunity, we may be able to provide a strong message that places
“transformations toward sustainability” at the forefront of the discussion. This school
of thought is gaining ground in science and public policy conversations around the
globe. The Supreme Court of India, renowned for its innovative thinking and role as
a “transformational lever,” is focusing a greater emphasis on environmental issues.
This change in emphasis occurs at a time when India faces a number of urgent
environmental concerns. This shift in the court’s emphasis correlates with the growing
importance of environmental concerns. Each of the three case studies, namely the
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climate-aware case study, the climate-responsible case study, and the climate-future
example research, illustrates a unique strategy that can be adopted to attain sustainability.
Incorporating the effects of climate change into judicial decisions not only raises
awareness, but also contributes to the formation of a narrative. This can be achieved
by translating the risks associated with climate change into practical challenges that
will impact both approaches and outcomes. This is achieved precisely through the use
of the word “translate.” Promote environmental decision-making that is effective,
trustworthy, and accountable to the relevant stakeholders. This is one of the first
steps you should take, and one of the most important. When doing study on the
prospect of a decarbonisation trajectory that prepares the way for a seamless transition
to a sustainable future, it is crucial to utilise one’s judicial imagination within the
context of climate futures. This study must be conducted in order to establish whether
or not a sustainable transition can be implemented. The offered examples demonstrate
that cumulative benefits are increasing, albeit slowly and steadily; yet, they do set
the stage for significant changes in the current state of affairs by providing the framework
for these changes. Actual legal contributions to the climate catastrophe contribute to
legitimising the catastrophe, advancing sustainability, and boosting support for the
Sustainable Development Goals (SDGs).1

In 2021, the United Nations Environment Programme will conduct an examination to
determine whether or not a system-wide modification is required to ensure a sustainable
future. (UNEP). This capability also makes it much easier to identify and capitalise
on opportunities to accelerate the transition to sustainable growth while also profiting
from it. This is due to the fact that having a diversity of opinions to choose from
reduces the risk of becoming constrained. The definition of the phrase “transformational
future” is “human prosperity and social inclusion within a stable and resilient earth
system.” The process referred to as “integrating people and planet on multiple scales”
is synonymous with “integrating people and world.” These attributes will play a crucial
role in the revolutionary changes of the future. The United Nations has created the
goal of “transforming our world, a call to action to reconfigure our globe” in order
to create a future that is not only more favourable, but also safer for all people.2

The Sustainable Development Goals (SDGs), which are a component of the 2030 Agenda,
have been tasked with working toward the ultimate goal of improving the situation
on a global scale.3 This specific objective was conceived by the United Nations. The
Sustainable Development Goals (SDGs) are a comprehensive and aspirational collection
of goals that were designed with the intention of achieving a balance between the
three pillars of sustainable development: economic sustainability, social sustainability,

1 Peel, J. and Lin, J., 2019. Transnational climate litigation: The contribution of the global
south. American Journal of International Law, 113(4), pp.679-726.

2 Stuart-Smith, R.F., Otto, F.E., Saad, A.I., Lisi, G., Minnerop, P., Lauta, K.C., van Zwieten, K.
and Wetzer, T., 2021. Filling the evidentiary gap in climate litigation. Nature Climate
Change, 11(8), pp.651-655.

3 Wilensky, M., 2015. Climate change in the courts: an assessment of non-US climate
litigation. Duke Envtl. L. & Pol’y F., 26, p.131.
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and environmental sustainability. These three pillars of sustainable development are
sometimes referred to as the “three Es.” The United Nations formulated these objectives
as part of their Sustainable Development Goals in September 2015. These objectives
were developed by the United Nations, which was tasked with this responsibility.
The acceptance of these goals was put to a vote before the United Nations General
Assembly in September 2015, and it was accepted by an overwhelming majority. The
year 2015 marked the beginning of a process that would continue throughout 2016
and ultimately result in the achievement of these objectives. The subsequent article
will organise these ideas around five pillars: people, the environment, prosperous
peace, and joint endeavours. Their goal is to steer the rest of the world toward a
future that is not just stronger but also more environmentally sustainable.4

Governance processes and procedures need to be rethought and reorganised in order
to accommodate changes that will have a longer-lasting impact. The most accurate
definition of the word “governance” is “involves the full range of institutions and
relationships involved in the process of governing.” This phrase is coincidentally also
the title of the book. According to the phase’s official description, the next step is to
“decide on common objectives, collaborate to achieve those objectives, and reach consensus
on those objectives.” In this article, we will examine the role that our justice system
plays in creating a future that is more egalitarian and environmentally sustainable.
Despite the fact that several political factions are working toward the goal of removing
the administration from power, the primary focus of this essay will be on the function
of the judicial system. In order to accomplish sustainability and the Sustainable
Development Goals, it has been concluded that a properly functioning legal framework
is an absolute necessity (SDGs). As development objectives, the United Nations’ Sustainable
Development Goals (SDGs) place a premium on environmental justice and the rule of
law. It is possible to achieve both sustainable governance and the Sustainable Development
Goals with the support of solid legal systems founded on the rule of law (SDGs). As
a tactical instrument, judicial intervention has the capacity to bring about significant
change in a variety of spheres, including the creation, implementation, and enforcement
of environmental legislation, as well as the advocacy of a sustainability agenda.
On the other hand, use transformational language to provide a novel viewpoint on
the concept of “climate litigation.” This article provides a comprehensive and one-of-
a-kind analysis of judicial decisions in India that are supported by environmental
legislation and include terminology associated with the transition to sustainability.
The information offered here is backed by social scientific research. A sustainability
agenda that contains elements of environmental rule of law has the potential to play
a crucial role in the decision-making process that defines the course of action that
will lead to an orderly sustainable future. This website’s information can be divided
into the five categories listed below. Invariably, the very first section of any piece of
writing is referred to as the “introduction.” In the second portion, a pluralist perspective
on sustainability transitions is presented by first deconstructing significant social scientific

4 Setzer, J. and Vanhala, L.C., 2019. Climate change litigation: A review of research on courts
and litigants in climate governance. Wiley Interdisciplinary Reviews: Climate Change, 10(3),
p.e580.
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literature, then analysing it, and then giving the results of the analysis. In the third
section of this article, we will examine the connection between the revolutionary objective
and the operation of the legal system. The proper operation of the judicial system is
intrinsically linked to the establishment of the rule of law at all societal levels. In the
fourth chapter, the transformative discourse is used to an examination of climate change
case law from the Indian Supreme Court and the National Green Tribunal (NGT).
This research’s findings are categorised and given as conclusions under the titles
“climate consciousness,” “climate responsibility,” and “climate future.” After completing
an analysis of the rationale, one can reach the following conclusion:

INTERNATIONAL CONVENTIONS

At the 1992 Earth Summit in Rio de Janeiro, an agreement was reached that established
the first global framework for addressing climate change. As a direct result, the United
Nations Framework on Climate Change, the first global framework to combat climate
change, was developed (UNFCCC). Second, in 2002, the Johannesburg Summit on
Sustainable Development brought together a wide range of stakeholders with the
intention of focusing on and directing action to address complicated issues, such as
enhancing the lives of people and safeguarding natural resources in a rising world.
This action was taken in an effort to address and resolve these issues. When the
third major plan was implemented, twenty years had passed since the Earth Summit
in Rio and ten years had elapsed since the Johannesburg Submission. Rio+20 was the
title in the June 2012 United Nations Conference on Sustainable Development held in
Rio de Janeiro, Brazil. The United Nations hosted the summit. The dialogue culminated
in the preparation of a focused political conclusion document that highlighted strategies
for sustainable growth that are both obvious and implementable. A study resulting
from the Rio+20 Conference described climate change as a “inescapable and important
global concern with long-term implications for the sustainable development of all
countries.” This was stated in the “The Future We Want” report. This description
was included in the report because it was one of the outcomes from the meeting. The
unanimous acceptance of the 2030 Agenda for Sustainable Development by all 193
United Nations member states in September 2015 was the fourth noteworthy occurrence
during this time frame. The 2030 Agenda for Sustainable Development outlines a plan
for humanity and the planet to dwell in harmony and prosperity in the here and
now and in the not too distant future. This endeavour is based on the Sustainable
Development Goals (SDGs), a collection of seventeen goals aimed to be achieved
through global cooperation. The COP21 ratified the Paris Accord in December 2015;
it is an international agreement with the objective of limiting the increase in global
temperature to 1.5 degrees Celsius above pre-industrial levels during this century.
The purpose of the treaty is to prevent climate change catastrophes. The major objective
of the Paris Agreement is to limit the average global temperature increase to 1.5
degrees Celsius above the level before the industrial revolution.
It is generally accepted that the UNEP Governing Council coined the phrase
“environmental rule of law.” With the publication of Decision 27/9 in February 2013,
the rule of law was once again applicable to environmental challenges. It was determined
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that this course of action would be pursued to reduce the amount of environmental
rule infractions while allowing for long-term growth. At the time, this was the
organization’s top priority. According to the 2019 UNEP Report on Environmental
Rule of Law, “it is essential for achieving the Sustainable Development Goals because
it provides a framework to bridge the gap between environmental legislation on paper
and environmental law in practise.” The Sustainable Development Goals are a set of
objectives that all nations have pledged to achieve by 2030. According to the United
Nations Environment Programme’s (UNEP) Report on Environmental Rule of Law,
“institutions and the judiciary are essential drivers of sustainable development.” Without
environmental management, it is impossible to achieve equitable economic growth,
inclusive social development, and environmentally sustainable environmental conditions.
These objectives cannot be achieved without environmental regulation. The development
agenda for the 2030 Objective focuses significant emphasis on the construction of
environmental law and justice as one of its most essential components. Sustainable
development requires access to just legal systems and democratic institutions of
government that are responsible to the people. This access also contributes to achieving
Sustainable Development Goal 16 (SDG16) within the justice component of the Sustainable
Development Goals (SDGs). The attainment of sustainable development requires access
to just legal systems and democratic institutions of government that are responsible
to the people. The thoughts and actions of the participants in this framework are a
reflection of the environmental constraints they must contend with.5

IPCC REPORT 2022

In addition to the contribution that Working Group I contributed to the IPCC’s 5th
Assessment Report in 2013, which was published in 2013, this IPCC Report (AR6) is
also based on IPCC Special Reports that were created between 2018 and 2019. According
to the Intergovernmental Panel on Climate Change (IPCC), “appropriate action is required
to prevent global warming”. Global warming is already accelerating the rise of the
global average sea level and intensifying extreme weather. The most recent scientific
consensus, also known as the IPCC Report (AR6), predicts that the average global
temperature will increase by 1.5 degrees Celsius within the next two decades. Even
though the sixth report from the Intergovernmental Panel on Climate Change (IPCC)
provides a more comprehensive and accurate analysis of the negative effects global
warming would have on the planet, there is still a chance that warming could be
reversed if global emissions are cut in half and brought to net zero by mid-century.
This is the case despite the fact that the sixth report of the Intergovernmental Panel
on Climate Change gives a more thorough and precise study of the harmful impacts
of global warming on the globe. In order to mitigate the effects of global warming,
the Intergovernmental Panel on Climate Change (IPCC) has recommended implementing
substantial, accelerated, and long-term reductions in emissions of carbon dioxide, methane,
and other greenhouse gases (AR6). Existing information regarding ecologically friendly

5 Carlarne, C.P., 2021. The Essential Role of Climate Litigation and the Courts in Averting
Climate Crisis. Ohio State Legal Studies Research Paper, (592).
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technologies must be utilised and shared immediately. As previously said, the sixth
report released by the Intergovernmental Panel on Climate Change (IPCC) is nothing
more than a wake-up call. The globe is already experiencing the reversed effects of
climate change, and scientists believe that the situation will become much more catastrophic
in the next years as a direct result of this phenomena. Despite several calls for
“environmental preservation” and “sustainable use,” no answer has been forthcoming.
This is the only example of science that could possible be any clearer, and the rest of
the world should recognise this truth. A large number of individuals believe that
political leaders would respond positively to the IPCC Report (AR6) because it was
released so close to the COP26 climate summit. This is due to the close proximity
between the report’s release and the conference. The month of November has been
chosen for this gathering.

The Indian legal system, climate change, and ongoing transformations

Despite being the third largest emitter of greenhouse gases on the planet, India’s
emissions per capita are far lower than those of other nations. It is widely acknowledged
that in order for there to be an effective and comprehensive international response
to the problem of climate change, there must be the maximum possible degree of
collaboration between nation-states. It acknowledges that increasing greenhouse gas
emissions are harmful to the health of the environment and that every effort should
be made to reduce these emissions to the greatest extent practicable. India, which
has one-sixth of the world’s population and is the driving force behind the execution
of the 2030 Agenda, is directly responsible for its success. Recent events in India
have necessitated the implementation of a “whole-of-society” policy, which requires
the continuous cooperation of local and subnational governments, civil society
organisations, local communities, vulnerable individuals, and the private sector. This
policy also mandates the participation of those who are vulnerable. The India VNR
2020 initiative entails a variety of projects to illustrate India’s progress toward the
Sustainable Development Goals (SDGs). The following actions have been considered
as being of exceptional importance:
1. ‘Sashakt-Sabal Bharat (Independent, Resilient India)’:
More than 271 million people have been lifted out of multidimensional poverty as a
direct or indirect result of economic growth and empowerment, according to India
VNR 2020. This total incorporates both direct and indirect effects. In addition, the
government is working to reduce the ratio of individuals living in extreme poverty
from 21,2 percent to 13 percent by 2015. This objective was established in 2015.
2. ‘Swachh Bharat-Swasth Bharat (Clean and Healthy India)’:
In a country with a population of over one and a half billion people, there is a never-
ending effort to advance sanitation, health and the availability, cost, and quality of
health care. As a direct result of the “Clean India Campaign” and the “National Nutrition
Mission,” numerous programmes have been launched with the objectives of reaching
100 percent sanitation in rural areas and a significant reduction in the rates of stunting
and child and maternal death.
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The policy of Samagra Bharat-Saksham Bharat is the most difficult and crucial component
of the 2030 Agenda (Inclusive and Entrepreneurial India).
3. ‘Satat Bharat-Sanatan Bharat (Sustainable India)’
India will pursue eco-restoration, the construction of infrastructure that is more resilient
to natural disasters, and the development of clean and efficient energy systems as its
key climate change mitigation strategies. Now, India has provided clean cooking fuel
to 80 million low-income citizens, electrified all of its villages, and set a goal to
create 450 gigawatts of renewable energy and repair 26 million hectares of degraded
land by 2030. These achievements would not have been possible without energy-
efficient appliances, which also contributed to an annual reduction of 38 million tonnes
of CO2 emissions. India is currently ranked third in terms of renewable energy, while
wind power is ranked fourth and solar energy is ranked fifth.
4. ‘Sampanna Bharat-Samriddh Bharat (Vibrant and Prosperous India)’:
India has set a target of achieving a $5 trillion economy by the year 2025, and it
intends to reach this goal with the help of its young population and a dynamic
environment for innovation and entrepreneurship. The International Solar Alliance
and the Coalition for Catastrophe Resilient Infrastructure are just two examples of
global alliances that are at the centre of an increasing number of activities designed
to enhance catastrophe preparedness and climate change adaptation. These activities
are just two of an increasing variety of activities that have resulted from the expansion
of global alliances. International organisation such as the United Nations, the World
Bank, and the World Economic Forum are spearheading these initiatives.

Environmentally conscious

Climate change information is becoming more prevalent in Indian policymaking. In
the case of “Ajay Khera v. Container Corporation of India6”, Increasing public awareness,
according to the National Green Tribunal, requires a genuine commitment, which can
be proved by passing regulations that ban the excessive exploitation of natural resources
after their carrying capacity has been achieved. Using the phrase “carrying capacity”
is one approach to convey this commitment. Carrying capacity is a concept coined by
ecologists to characterise the maximum number of people or population density that
a region is capable of maintaining while still protecting its natural resources. This
word refers to the highest population or population density that a region can support.
This word is used to describe the maximum population or population density a region
is capable of supporting. Due to the extraordinarily high quality of the surrounding
air, water, and land, it is an indispensable “tool for sustainable human settlement
growth.” It is the maximum amount of human-caused pressure that the environment
can bear and still stay in a condition of equilibrium, without significant changes or
deterioration over an extended period of time. Evaluations are required for reaching
the Sustainable Development Goals and mitigating the severity of climate change’s

6 Civil Appeal No(s).3798/2019
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effects (SDGs). The National Green Tribunal (NGT) has issued an order mandating
that 102 “non-attainment cities” be investigated to establish the likelihood that they
have high levels of air pollution. In reaction to the NGT’s decision to issue the order,
the order was issued. The study considers a variety of parameters, including the
total population, the total number of autos, and the breadth of a variety of institutional,
industrial, and commercial businesses. This helps to establish alternative policy options,
which, if adopted, might lead to extensive, long-term plans to reduce air pollution
and enhance public health. This works out in our favour.
Methane emissions account for the vast majority of the world’s overall emissions,
and the vast majority of these emissions are produced by cow rearing. Carbon dioxide
is twenty times more effective than methane in its ability to warm the atmosphere.
The fact that the National Green Tribunal (NGT) acknowledged a connection between
livestock and methane emissions helped raise awareness. In order to satisfy the standards
for providing protections for public health and the environment, it was crucial to
build a narrative about climate sustainability. Implementation of these measures was
crucial. In this occasion, the National Green Tribunal was charged with investigating
the impact of dairy cows on the local ecosystem.
Nuggehalli Jayasimha v. Government of Delhi7. The data utilised in this study were
collected in 2018 as part of a study.
Using deductive reasoning, the public’s current understanding of the implications of
climate change can be projected from past experiences. This enables for more precision.
The rulings of the courts reveal a knowledge, a connection, and a sense of duty
regarding the value of forests and the biological integrity of the ecosystems that they
support in maintaining the biosphere’s capability to maintain its own stability. The
significance of a sense of obligation to maintain forests demonstrates the value of
forests and ecosystems. These factors have been accounted for in the decisions that
have been made. Courts have recognised the relevance of forests and the biological
integrity of the ecosystems they offer for animals and plants to illustrate this point.
This is evidenced by the fact that the courts have recognised the relevance of forests.
In the context of the case, the National Green Tribunal gave background material on
illegal tree felling and its impact on deforestation. Court on its own motion v. State
of Himachal Pradesh8. Court on its own motion v. State of Himachal Pradesh9 The
precedent for employing the term “constituted” to describe the legal process. On this
subject, National Green Tribunal members debated and discussed their divergent
perspectives. Deforestation is detrimental because it results in the loss of carbon sinks,
animal habitats, and possibly important plant species for the creation of pharmaceuticals.
Deforestation is one of the most destructive human activity on the planet due to
these losses. Another aspect that contributes to climate change is deforestation. In
addition, it contributes to the acceleration of the climate change process and the
degradation of the local ecosystem. By emphasising the gravity of climate change’s

7 Original Application No. 46/2018
8 2013 (CWPIL No. 15 of 2010)
9 Ibid at 18
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effects, the court has demonstrated its dedication to tackling the various and complex
concerns linked with environmental sustainability. The National Green Tribunal (NGT),
an administrative authority of the Indian government, rendered the ruling in 2010.
“Rajiv Dutta v. Union of India” is the name of the case. During the judicial procedure
brought in Rajiv Dutta’s name, it was determined beyond a reasonable doubt that
this particular outcome was correct. Large, uncontrollable forest fires wreaked havoc
in the Indian states of Uttarakhand and Himachal Pradesh, jeopardising the fragile
ecological balance of a region already prone to natural calamities. Even though no
effort was made to extinguish these fires, they were not extinguished. In addition to
the federal government, the NGT mandates that all state and federal governments
adopt national standards and procedures for the suppression and prevention of forest
fires. The purpose of these policies and procedures is to contain forest fires as rapidly
as possible. This pledge was initially intended to apply only to the federal
government.The case of “Durga Dutt v. State of Himachal Pradesh10” An awe-inspiring
analysis of how the rising global temperature is affecting glaciers. The problem with
the climate and the experience with the “necessary knowledge or awareness” should
be considered at all stages of the procedure for creating new laws. Given that “knowledge
or consciousness” is a precondition for either of these two conditions, this result is
inevitable. The Rohtang Pass Valley, known throughout India as the “Crown Jewel of
Tourism,” is currently experiencing environmental destruction and glacier retreat as a
direct result of global warming. The Rohtang Pass Valley is located in the Indian
Himalayas and is easily identifiable due to its predominantly stony terrain. Human-
caused global warming will have an almost immediate and direct impact on the
environment and ecology of every location. This is because humans are responsible
for the recent global warming trend that has been noticed. The accumulation of black
carbon has resulted in the retreat of Rohtang Pass, which is situated in a particularly
hazardous location of the glacier for the surrounding environment. This retreat is the
result of both the glacier’s movement away from the area and the melting of the ice
in its ice crown. One of the elements contributing to the present retreat is the impact
of black carbon. As a direct result, the tribunal strongly suggested that the regulatory
authorities draught specific legislation and take specific procedures in order to adequately
safeguard the glacier. This action was undertaken as part of a campaign to promote
environmentally responsible behaviour, sustainable development, and ecological harmony.
This measure was taken to ensure that the glacier will maintain its pristine aspect for
as long as possible, given the resources at our disposal.
India’s National Action Plan on Climate Change has been approved by the National
Green Tribunal (NAPCC). According to its official mission statement, the overarching
objective of this strategy is to “meet development objectives while offering co-benefits
from appropriately managing climate change.” The National Green Tribunal of India
has awarded its stamp of approval to the NAPCC. Through the successful execution
of its programmes, the NAPCC hopes to realise its mission, which is to “achieve
development objectives while concurrently providing co-benefits for successfully lowering

10 Application No. 237 (THC)/2013 (CWPIL No.15 of 2010)
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climate change.” This enables the NAPCC to do its job. North Atlantic and Pacific
Climate Change Commission (NAPCCC)’s is to “achieve development objectives while
also providing co-benefits for successfully reducing climate change” (NAPCC). This is
a goal that the NAPCC wishes to attain in order to achieve its mission, which is to
“meet development goals while simultaneously producing co-benefits for effectively
tackling climate change.” In order for the NAPCC to properly accomplish its objective,
this is the desired outcome (NGT). The National Green Team (NGT) is concerned
about the current situation of the environment, based on the statistics supplied earlier
in this section of the article. This judgement marked the conclusion of the lengthy
legal battle between Gaurav Bansal and the Union of India, which had been ongoing
for some time. The tribunal has made it very obvious that it is interested in considering
cases involving NAPCC violations, as well as the consequences or punishments associated
with such violations.11

CLIMATE CHANGE ACCOUNTABILITY

In this light, the court’s system of checks and balances is a crucial element in evaluating
how to best address the issue of climate change. It enables the development of novel
evaluations that consider both the “processes” and “outcomes” of a certain scenario.
The processes involve not only the inability to execute and enforce legislation, but
also the accountability of public officials whose acts or omissions lead to unsustainable
practises. The anticipated findings will aid in developing and enhancing a plan for
sustainability that is consistent with the SDGs. When it comes to ensuring the continuation
of long-term sustainable development, it is more impressive to have environmental
rule of law institutions that exude integrity and responsibility. This obligation is borne
by the court.12

Environmental stewardship is emphasised through the use of case studies derived
from a variety of construction projects. The construction industry has a significant
impact on the consumption of resources and the emission of carbon dioxide. Almost
forty percent of the world’s total greenhouse gas emissions are the consequence of
industrial operations. The construction industry accounts for 22% of India’s annual
CO2 emissions, making it the single largest source of this pollution in the country. In
order to establish compliance with the severe requirements of the procedure for getting
an environmental licence, it is necessary to create an EIA report. The Environmental
Impact Assessment (EIA) evaluates the building project’s carbon emissions, as well as
its impact on the local environment and the most efficient methods for lowering these
emissions. This has a direct impact on the Sustainable Development Goals and contributes
to the achievement of loftier objectives, making it a contributing element (SDGs).
In the ongoing processes of urban planning and growth, determining carrying capacity
is a crucial factor that must be considered. In the long run, advancement and development
are advantageous. In “University of Delhi v. Ministry of Environment, Forest, and

11 Supra note 2
12 Wood, M.C. and Galpern, D., 2015. Atmospheric Recovery Litigation: Making the Fossil

Fuel Industry Pay to Restore a Viable Climate System. Envtl. L., 45, p.259.
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Climate Change13 emit far more carbon dioxide than buildings at lower heights. In
this instance, regulatory authorities failed to correctly determine the project’s carrying
capacity by incorporating significant physical and environmental constraints. “. The
whole exercise must lead to environmental sustainability,” which is the basis of
environmental legislation, and “carrying capacity” is “an essential component of
sustainability, without which working toward the SDGs to battle climate change is
merely theoretical.”The case of “Sukhdev Vihar Residents Welfare Association v. Union
of India”14Reintroduces the question of who is accountable for climate change. The
National Green Tribunal authorised the construction and operation of a waste-to-
energy facility in a densely populated residential neighbourhood. In addition to adhering
to environmental regulations, the organisation implemented cutting-edge procedures
and technology for sorting waste, processing garbage, and bringing garbage into the
facility.

CLIMATE CHANGE’S FUTURE

To achieve sustainable growth, the first stage is to formulate an immediate-future
strategy. Future success in one’s own life is contingent upon the utilisation of one’s
ingenuity. This process is mediated by the study of human-environment relations,
which requires “creative projection into the future one hopes to protect.” One definition
of imagination that might be used to the topic of climate change is the capacity to
“collaboratively design and meaningfully explore alternative and desirable futures.”
This is one of the more prevalent uses of the term “imagination,” which can be defined
as “the capacity to conceive different worlds in a meaningful way.” A second example
of this would be a disaster that has some effect on the ecosystem. A judge with a
progressive mindset believes “mutually supporting environmental rule of law and
SDGs” will result in a more environmentally sustainable future. The statement “refer
to a mix of attempts to quit doing the wrong things while simultaneously developing
a supporting culture with a long-term goal” has the potential to be used by the legal
system as a transformative tool. This phrase may be used to allude to a combination
of efforts to refrain from doing evil..”15

Despite the fact that the activities in issue are subject to a number of environmental
constraints, it is imperative that innovative practises that promote environmental
preservation be implemented. This is the only way to guarantee that India’s enormous
climatic potential is effectively utilised. “Hanuman Laxman Aroskar v. Union of India
(2020), illustrates, As an example, the belief that the Supreme Court would be receptive
to the development of low-carbon legislation to aid in the reduction of global greenhouse
gas emissions. The court upheld an order requiring regulatory agencies to do research
on potential climate change and energy-saving techniques for future airport construction,
and the court issued an injunction compelling regulatory agencies to comply with the

13 Appeal No. 17/2021(I.A. No. 240/2021 & I.A. No. 21/2022)
14 Application of 2013 (M.A. NO. 19 OF 2014)
15 Kaminskaite-Salters, G., 2011. Climate change litigation in the UK: its feasibility and prospects.

In Climate change liability. Edward Elgar Publishing.
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ruling. The regulatory organisations now have one month to submit a report to the
court detailing their observations and findings regarding the issue, as a second
consequence of this ruling. Following the issuance of this order, the regulatory
organisations have been instructed to submit a report to the court within sixty days
describing the results of their investigations. The goal of the inquiry is to determine
whether or not such processes are feasible under the current circumstances. Other
examples include the creation of programmes to utilise renewable energy sources and
the adoption of low-emissions technologies. These two instances are examples of
techniques to lessen our environmental effect. These are two examples of programmes
designed to reduce the amount of harm that human activities do to their respective
ecosystems. In this case the court determined that the airport’s current status should
be maintained. This was a condition imposed by the court on the ability of the airport
to resume normal operations. As a direct result of the court’s ruling being upheld,
the airport was granted permission to resume normal operations. The promotion of
fuel sources other than coal may have climate-altering implications in the future.
Forexample, in “Utkarsh Panwar v. CPCB16”, the NGT mandated the development
and use of cleaner fuels assist decrease CO2 emissions (brick kiln industries). The
NGT ruled that coal gasifier facilities be shut down until they transitioned to PNG
or clean technology in “Babubhai Saini v. Gujarat PCB”17. Even the tiniest actions
can suggest a reduction in carbon emissions, which is excellent for the environment
and encourages long-term growth.
Moreover, the utilisation of renewable energy sources by a corporation facilitates its
contribution to a future that is less destructive to the environment. The United States
Supreme Court has given its approval to the energy legislation’s requirements. As a
direct result of India’s adoption of the Kyoto Protocol, the country must now face
heightened pressure to explore, develop, and implement environmentally friendly energy
sources that are both more efficient and cause less environmental damage. In India,
this will help the realisation of the Sustainable Development Goals and the achievement
of long-term sustainability (SDGs). There has been an increase in the number of
installations for electricity provided by wind and solar power, among other renewable
energy sources.

CONCLUDING REMARKS

The effects of climate change have served as a wake-up call for humanity, motivating
us to evaluate our lifestyles and fight for the protection of a specific group of people
in addition to the present generation of Earth’s inhabitants. In addition, the implications
of climate change have driven us to defend our right to continue using the world’s
abundant resources, something we were previously permitted to do. This is something
we were previously granted unrestricted permission to do. Our participation in this
case was not required by the previous government. As a direct result, we are left
with the motivation to fight for the right to utilise the vast resources that are available

16 Original Application No. 1016/2019
17 OA No. 20/2017(WZ)
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to us all around the world. As a result, we consider it our moral obligation to fight
for the preservation of our freedom to utilise the vast resources that are available to
us in a number of locations across the globe. This demonstrates a lack of understanding
and disinterest in the positives and cons of living in the Anthropocene period of the
geologic timeline. When viewed in connection with the preceding statement, this reality
becomes much more evident. On the other side, our understanding of the effects of
climate change is increasing, and while some of these effects may be irreversible, we
are preparing for sustainable transitions to alternative problem-solving methods. Despite
the fact that some of the effects of climate change may already be irreversible, we
find ourselves in this predicament. Despite the likelihood that the current state of
circumstances has already reached an immutable state, the following describes the
current state of affairs. When examining whether or not this situation will continue
to exist, the possibility that it has already attained permanent existence is immaterial.

SUGGESTIONS

The authors propose a revolutionary strategy for environmental reform that emphasises
gradual transformation and the establishment of strong institutions, such as the rule
of law and the judicial system. The environmental policy will be entirely revamped
as a result of this proposal. The strengthening of environmental rule of law that
results from providing help for the implementation and enforcement of environmental
legislation as well as building a complete sustainability agenda results in even more
revolutionary transformation. Specifically, the role that the nation’s court system plays
in the enforcement of environmental legislation. The judicial branch of government is
responsible for creating the framework for revolutionary societal, organisational, and
personal reforms that are designed to go against prevalent tendencies. When managed
in this manner, the legal system is able to fulfil its intended function as a protector
of the rule of law.
The Supreme Court of India, which is renowned for its innovative thinking and
“transformational lever” function, is placing a greater emphasis on environmental issues.
This shift in emphasis occurs at a time when India is coping with a number of critical
environmental concerns. In each of the three case studies related with climate change
— the climate conscious case study, the climate responsible case study, and the climate
future case study — the transformative sustainability strategy is evident. The
incorporation of climate change considerations into judicial decisions not only contributes
to the dissemination of knowledge, but also aids in the development of a coherent
narrative. This can be accomplished by reframing the hazards posed by climate change
as concerns relevant to both the investigation’s procedures and its findings. One of
the most essential early responsibilities is to support climate-aware, effective, and
accountable decision-making. To study the concept of a decarbonization trajectory
that facilitates a seamless transition to an environmentally sustainable future, judicial
imagination is necessary in the realm of climate futures. The offered examples demonstrate
that cumulative advantages are accruing, although in a dispersed manner; yet, they
do establish the structure for substantial change to occur. Actual and expected
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contributions of the legal system to the issue of climate change assist to legitimising
the situation, fostering sustainability, and increasing support for the Sustainable
Development Goals. (SDGs).
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ABSTRACT

Cybercrime against women is increasing rapidly. The offenders are using internet as tool to
commit Cybercrime against women. The present study emphasized to find out causes of Cybercrime
against women. To explore the major causes of cybercrime against women, to know human
behaviour of accused and victim andto find out psychological reasons of criminals are the main
objectives of this study.
Key words: Cybercrimes, Women Victims, Causes of Crime.

I. INTRODUCTION

The case study places more emphasis on the full analysis of a limited number of
events or conditions and their interrelations. Therefore, case study is essentially an
intensive investigation of the particular unit under consideration. Information collected
under the case study method helps a lot to the researcher in the task of constructing
the appropriate questionnaire or interview schedule for the social task requires through
knowledge of the concerning inverse. Considering this fact, for the present study
purpose,researcher has also studied some important cases pertaining to the cyber-
crimes committed against woman in Pune City. There is legal limitation to disclose
the name of victims. In view of section 228-A of Indian Penal code, there is criminal
offence on disclosure of name of victims in certain offences. Therefore, the researcher
has purposely not mentioned the name of victims, accused and other relevant
information. The researcher has tried to assess the case studies while referring the
trial Court judgments in Pune city. These case have been divided into two parts.

I. Case studies of financial cyber-crimes committed against woman.
II. Case studies of cyber-crimes pertaining to sexual harassment, defamation,

threatening etc.
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II. LITERATURE REVIEW

1. Sigmond Freud’s Psychodynamic Theory - Psychodynamic theory (Dr. S. R. Myneni,
2017) suggest that an individual’s personality is controlled by unconscious mental
processes that are grounded in early childhood. This theory was originated by Sigmund
Freud (1856–1939), the founder of psychoanalysis. Imperative to this theory are the
three elements or structures that make up the human personality: (1) the id, (2), the
ego, and (3) the superego. One can think of the id is as the primitive part of a
person’s mental makeup that is present at birth. Freud (1933) believed the id represents
the unconscious biological drives for food, sex, and other necessities over the life
span. Most important is the idea that the id is concerned with instant pleasure or
gratification while disregarding concern for others. This is known as the pleasure
principle, and it is often paramount when discussing criminal behaviour. All too often,
one sees news stories and studies about criminal offenders who have no concern for
anyone but themselves. Is it possible that these male and female offenders are driven
by instant gratification? The second element of the human personality is the ego,
which is thought to develop early in a person’s life. For example, when children
learn that their wishes cannot be gratified instantaneously, they often throw a tantrum.
Freud (1933) suggested that the ego compensates for the demands of the id by guiding
an individual’s actions or behaviours to keep him or her within the boundaries of
society. The ego is guided by the reality principle. The third element of personality,
the superego, develops as a person incorporates the moral standards and values of
the community; parents; and significant others, such as friends and clergy members.
The focus of the superego is morality. The superego serves to pass judgment on the
behaviour and actions of individuals (Freud, 1933). The ego mediates between the
id’s desire for instant gratification and the strict morality of the superego. One can
assume that young adults as well as adults understand right from wrong. However,
when a crime is committed, advocates of psychodynamic theory would suggest that
an individual committed a crime because he or she has an underdeveloped superego.
2. Space Transition Theory of Cyber Crimes - This theory is developed by Jaishankar
Kumar in order to explain the causation of crimes in the cyberspace. Cyberspace presents
an exciting new frontier for criminologists. Virtual reality and computer mediated
communications challenge the traditional discourse of criminology, introducing new
forms of deviance, crime, and social control. Some researchers have tried to explain
cyber crimes with traditional theories, such as Social Learning Theory, Kohlberg’s
Moral Development Theory and Differential Reinforcement Theory, Cohen’s Strain
Theory, Deindividuation Theory, Gottfredson and Hirschi’s General Theory of Crime,
Routine Activities Theory and multiple theories. This theory tries to explain the nature
of behavior of the criminals on the cyber space as well as physical space. According
to this theory people behave differently when there is a movement from one space
i.e. physical space to another i.e. cyber space and vice versa.
3. Kirti Singh, (2016), has attempted to gauge the influence of crime news stories
pertaining to women on urban women. The author has tries to analyze the crime
news consumption habits in urban women and what influence does these news stores
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create in the mind of women authors have observed that, the news media in the
form of pointed or in the form of electronic and online are working more as a source
of creating insecurities, fears and less in helping the women to deal with these fears.
Authors have concluded that, the continuous coverage of crime against women news
stories makes urban women more insecure and unsafe.
4. M.Ghosh, (2018), has stated that the legal structure of India and the law enforcement
agencies are still not well equipped to cope with the cyber violence or cyber-crimes
against women. According to the author cyber-crimes against women in India and
the on-line platform is now the new platform where the women’s dignity privacy
and security are increasingly being challenged today. Through the study author has
pointed out that due to the cyber-crimes, women’s are mentally affected more than
physical. Trolling abusing, threatening, stalking, defaming are some modes of indecent
representation of women are rampant in the cyberspace. Author has concluded that
reporting of cyber-crime in India is still in its initial stage though cyber-crimes are
growing fast especially in case of women. Author has observed that there is a very
few number of cyber-crime cases reported in India. Author has suggested that the
laws related to cyber-crimes need to be change with a view to make them cyber
sensitive and gender sensitive.

III. IMPORTANCE OF THE STUDY

The present study is useful to find out psychological reasons of criminals and victims
of Cybercrime. This study is also useful to know human behavior of accused and
victim. Therefore, this study has been conducted in Pune city.

IV. OBJECTIVES OF THE STUDY

1. To find out the causes of rising cyber crime against women.
2. To know human behaviour of accused and victim.
3. To find out psychological reasons of criminals.

V. SCOPE OF THE STUDY

The scope of the present study is confined to the study of find out psychological
reasons of criminals and victims of Cybercrime. Therefore, this study does not focus
on the other types of cybercrimes.

VI. SAMPLING TECHNIQUE

Convenient sampling method has been followed to select the sample of experts in
pune city for study purpose. Purposive sampling method has been followed to select
the sample of victim through trial court Judgments.

VII. SIZE OF THE SAMPLE

The sample consisted of 25 experts, 50 trial court judgments.
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VIII. GEOGRAPHICAL SCOPE OF THE STUDY

The geographical limit set for the survey population is Pune city only.

IX. RESEARCH METHODOLOGY

For the study purpose descriptive research method has been followed. To collect the
primary information from the respondents (Experts from various fields) interview
schedule is used. The primary information was collected from 25 respondents. The
researcher has collected 50 trial court Judgments. Secondary data of trial court judgment
is used for the purpose of selective case studies.

X. SOURCES OF DATA COLLECTION

Required information (data) has been collected through primary and secondary sources.
As stated above interview schedule used as the main tool or source of collections
primary information. The secondary information has collected by trial court judgments.

XI. RESULTS AND DISCUSSION

In total 25 Cyber cell officials and experpts have been interviewed by the researcher.
The researcher has reviewed some (50 cases) case studies pertaining to Cyber crimes
against women in Pune city. These cases have been divided into two parts - i) Case
studies pertaining to financial Cyber crimes committed against women and ii) Case
studies of Cyber crimes pertaining to sexual harassment, defamation, threatening etc.
Permission is not granted to the researcher to take a interview of women Cyber
crime victims directly because of keeping secrecy or confidentiality. In this context
researcher has also studied some judgmental reports pertaining to Cyber crimes and
its depth. Through the study of cases, it enhances the knowledge and experience of
the researcher which proved as helpful to the researcher to draw conclusions of the
study.

Table No. 1

Sr. No. Particulars Frequency Percentage 
01 Sexual Harassment 03 12% 
02 E-mail blackmailing 02 08% 
03 Cyber sexual defamation 02 08% 
04 Cyber spoofing - - 
05 Morphing - - 
06 Cyber bullying - - 
07 All the above 20 80% 
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Nature of cyber crimes against women frequently encountered (multiple responses)

As per the information provided by the 80% of them have stated that sexual harassment
email blackmailing, cyber sexual defamation, cyber spoofing, morphing cyber bullying
etc. are the major cyber crimes which are frequently encountered by them. Only 12%
respondents have stated that they have encountered the cyber crime like sexual
harassment and 8% respondents have stated that, they have encountered the cyber
crimes like email blackmailing and cyber sexual defamation frequently. It means there
are various types of cyber crimes committed against women as there is development
in Information technology in India.

Case Studies financial cyber-crimes committed against woman –

Case No. 1 – Husband changed password without the consent of wife.
01. Short facts of the case- In this case the Complainant victim lodged report to the
police station about the crime committed by her husband (Accused). It is alleged
that, the complainant has lodged previous Police report in respect of mental and
physical harassment against the accused husband and his father and mother. It is
further alleged that, the accused husband changed password of her Income Tax account.
It is also alleged that, the husband has also changed the address and other details of
victim. The complainant has received email from the Income Tax site and she knew
about the changing her password and thereby accused committed offence. The victim
wife lodged FIR and offence came to be registered against accused under section 66
(2) of Information Technology Act. The Investigating Officer has investigated the present
crime and submitted charge-sheet against the accused husband. The Investigating Officer
is also seized hard disk of Segait company of 320 GB.
02. Trial of the case and its result – The accused husband has faced trial before the
Criminal Court Judicial Magistrate First Class, Pune. The prosecution has examined
the victim wife. The victim wife has deposed that, she is software engineer. The
accused husband is not doing any job. The victim wife has got the email from the
Income Tax India Government website. The victim wife has got knowledge about her
password has been changed. The victim wife has not fully supported to the case of
the prosecution. Therefore, Ld. Asstt. Prosecutor has taken cross-examination of the
victim wife. But, the victim wife has not admitted any material facts against the
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accused husband. Ultimately, the prosecution has not proved the case that, the accused
has been hacked password of the victim wife and accordingly changed it. Therefore,
the Trial Court acquitted the accused from the charge u/s 66(2) Information Technology
Act.
03. Causes of the Crime in perspective with Criminology - In present case the accused
and victim are husband and wife. The victim wife is well educated and working as
software engineer. There are strained relations between the husband and wife. The
victim wife has lodged previous Police report on allegations of mental and physical
harassment against the accused husband. The accused husband may be committed
said offence to take revenge and teach lesson to his wife on account of matrimonial
disputes. In such type of cases the accused husband causing mental harassment to
victim wife.

Case No. 2 – Cheating by Facebook friend.

01. Short facts of the case - In this case victim lodged report to the police station
inter-alia contending that she was cheated by her Facebook friend through message.
He has sent costly gift for her from aboard and ask to transferred 120000/- Rs. to
his account for custom process. Victim has transferred the said amount to the accused
account, but she never received gift and come to know that she has cheated by the
accused person. On these allegations victim has lodged report and offence came to be
registered under section 420, 419 r/w 34 of Indian Penal Code and under section 66
(D) of Information Technology Act.
02. Trial of the case and its result – The accused no. 1 and 2 have faced trial before
the Criminal Court Judicial Magistrate First Class, Pune. The prosecution has examined
the victim. The victim woman has deposed that, she is having Facebook account. She
received one fake call on her mobile. An amount from her bank account is debited.
She didn’t know the name of persons, who cheated her. The victim woman has not
fully supported to the case of the prosecution. Therefore, Ld. Asstt. Prosecutor has
taken cross-examination of the victim woman. But, the victim woman has not admitted
any material facts against the accused persons. Resultantly, the prosecution has not
proved the case of cheating. Therefore, the Trial Court acquitted the accused persons
from the charge u/s 420, 419 r.w. 34 of Indian Penal Code.
03. Causes of the Crime in perspective with Criminology - In present case the accused
persons and victim woman are Facebook friends. The victim woman is well educated.
The accused persons are lured to the victim woman for accepting gifts from the abroad.
As per instruction given by the accused persons, the victim woman has transferred
an amount of Rs. 1,20,000/- by time to time. The accused persons have been committed
said offence by receiving an amount of Rs. 1,20,000/- through online transaction. In
such type of cases the accused persons are easily cheated to the victim woman by
inducing her to get costly gifts from the abroad.
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Case studies of cyber-crimes pertaining to sexual harassment threatening, defamation
etc. -

Case No. 3–. Ten year girl kidnapped with an intention to illicit intercourse and
outraged her modesty.

01. Short facts of the case - First informant i.e. father of victim aged about 10 years
lodged report stating that on 10.09.2012 at about 20.00 hrs. to 20.55 hrs. victim was
going to the house of her grandmother by walking, one motorcycle rider induced
victim under pretext of showing him Temple, he asked victim to sit on his Motorcycle
and kidnapped her from lawful guardianship of her parents. He then took her in
under-construction building with an intention that, she may be forced or seduced to
illicit intercourse and he thereby outraged her modesty. After lodging report during
physical search and house search of the accused mobile handset, DVD, CD, memory
card were seized in which there were obscene videos of children. Therefore, offences
punishable under sections 363,366A,354,75 of the Indian Penal Code and under section
67B of the Information Technology Act were levelled against him.
02. Trial of the case and its result – The accused has faced trial before the District
and Sessions Criminal Court, Pune. The prosecution has examined in all eight witnesses.
On 03.11.2018 accused was produced before the Court through Jail and he voluntarily
pleaded guilty to the offences levelled against him. He was explained the punishment
prescribed for said offences. The accused voluntarily pleaded guilty to the charges
levelled against him. Therefore, his plea accepted and held guilty for offences punishable
under sections 363, 366A and 354 of the Indian Penal Code. The accused is sentenced
to suffer rigorous imprisonment for the period of two years.
03. Causes of the Crime in perspective with Criminology - In present case the accused
motorcycle rider induced victim and under pretext of showing him Temple, he asked
victim to sit on his Motorcycle and kidnapped her from lawful guardianship of her
parents, he then took her in under-construction building with an intention that, she
may be forced or seduced to illicit intercourse and he thereby outraged her modesty.
After lodging report during physical search and house search of the accused mobile
handset, DVD, CD, memory card were seized in which there were obscene videos of
children. The accused is having habit to see obscene videos of children. The accused
may be committed said offence under influence of mental state of obscene videos of
children.
Case No. 4 – Short facts of the case - Boyfriend and girlfriend strained relationship
on abusive messages.
As per story of the prosecution complainant lodged report with Police Station by
alleging that she and accused No. 1 were in relationship since last one year. She
further alleged that, accused No.1 went to U.K. for his education, where he met
another girl he was having relationship with her. Thereafter, in the month of February
he returned to Pune. Thereafter, complainant and accused no.1 were in contact with
each other and used to go for parties. Thereafter, complainant came to know about
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accused no.1 relationship with other girl based upon which there were small quarrels
between themselves. The complainant further alleged that accused no.1 used to hide
his relationship with the complainant and would also tell his friends that complainant
is lier due to which complainant broke contact with accused no.1. The complainant
further alleged that thereafter on 08.04.2017 accused went to her house and created
scene and shouted a lot; but, complainant’s father explained to accused no.1 and he
went away but, still sent some text messages to the complainant. The complainant
further alleged that on 19.06.2017 at around 2.00 a.m. in the morning accused sent
her text messages calling her Slut and Prostitute. The complainant further alleged
that on 09.05.2017 while she had gone to party with her friends in West-inn Hotel,
accused no.1 came there and threatened the complainant and sent some message to
her friend. The complainant again alleged that on 21.05.2017 while in a party, accused
no.1 scuffled with complainant based upon which she complained to the Security Staff,
who asked him to go out. Complainant further alleged that on the next day in early
morning at about 4.00 a.m. to 5.00 a.m. accused no.1 came to complainant’s parking
and punctured her father’s car and damaged the car by scratching it on all four
sides. She further alleged that the said incident was recorded in the parking CCTV
camera. At the relevant time accused no.2 was present in the parking with the accused
No. 1. On the basis of the said report crime under Sec. 354(d), 427, 504, 506 r/w 34
of I.P.C. and Sec. 67 of I.T.Act. has been registered with Police Station.
02. Trial of the case and its result – The Prosecution has filed charge-sheet before
the Criminal Court Judicial Magistrate First Class, Pune. After filing of charge-sheet
the accused no.2 has filed discharge application by contending that as per allegation
of the complainant he was merely standing in the parking and the said statement is
based on hear-say evidence. The evidence on record and statement of all the persons
on record discloses that the present accused was standing in the parking without
doing anything. He has been wrongly made accused. After hearing Ld.J.M.F.C. came
to conclusion that as per allegations it was seen in the CCTV footage that accused
No. 2 was accompanied with accused No. 1. Ld.J.M.F.C. also came to conclusion that
considering the actual act done by each accused charge will be framed. The accused
no.2 has filed revision application before The Sessions Court Pune. The Sessions Court
Pune has dismissed the revision application.

XII. FINDINGS OF THE STUDY

1) Through the study it is found that, the increasing rate of Cyber crime against
women in India is adversely affecting on their family and social life and also
adversely affecting on the physical and psychological health conditions, because
Cyber space provides a plethora of opportunities for the Cyber offenders either
to cause harm to women and innocent minor girls.

2) It is observed that, women belonging to all age groups and milieu are suffering
due to dark side of the social networking. While many women in all over the
world are victimized on-line, Indian women are not exception for this. Through
the study it is found that, majority of the women in their young age of their
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life, faced various social and family related problems due to victimization of
Cyber crime.

3) Through the collected information, it is observed that majority of the women
victimized in Cyber crimes like – threatening through email, showing porn
videos, financial cheating hacking of Gmail and Facebook account, outrage of
modesty etc.

4) On the basis of case studies and judgmental reports, it is found that, majority
of the women victims also suffered from the problems such as – mentally
anguish, disturbance in family and social life, frequent disputes with spouse
and other family members due to their victimization in Cyber crime.

5) Through the study it is found that, women victims were subjected to harassment
by their friends and also from relatives, parents due to Cyber crime victimization.

6) Through the study of Cyber crime cases it is found that, the extent of the
impact of victimization is clearly higher. Some victims seem to describe similar
kinds of emotional and psychological impact as victims, who suffer crime in
more settled circumstances though many victims in extreme conditions suffer
impact and more suffer them with greater severity.

7) On the basis of collected information, fear, anger and depression etc. are common
as short term effects, but may converted into long term depressive effects
which may be sleeplessness, anxiety and constant reliving of the event. Apart
from this some social effects of Cyber crime are very disruptive to the women
victims’ family life and overall life style which may adversely affect the earning
potential.

8) Due to Cyber crime victimization, there are some cases related with the mental
shock to the women. These victimized women lost their trust or faith towards
society, specifically in the local community or in the context of social group or
social place where the offence has committed with them.

XIII. CONCLUSION

On the basis of collected information we can say that, cyber crime against women is
increasing rapidly. There are various causes behind the cyber crime.
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Natural Resource Exploitation and Conflicts in West
Singhbhum, Jharkhand: A Socio-Legal Study

Ram C Oraon*

INTRODUCTION

Natural resources as per the Oxford Dictionary (2013), are described as “materials or
substances occurring in nature which can be exploited for economic gain.’’ Natural
resource can be used for economic gains, for which it is to be exploited. The World
Bank defines natural resources as “materials that occur in nature and are essential or
useful to humans, such as water, air, land, forests, fish and wildlife, topsoil, and
minerals.”1The natural resources both renewable and non-renewable are significant as
a “nation’s access to natural resources often determines its wealth and status in the
world economic system.Often, the resource rich regions turn out to be resource cursed
if they are exploited at the cost of the people, law, and environment. Such paradoxical
situation can well be observed in most of the tribal regions of Jharkhand (an Eastern
State of India). Consequently, a cycle of conflict has ensued between the tribals and
state in name of development.This paper highlights such conflictsbased on the field
study conducted in Manoharpur and Noamundiblocks in West Singhbhum, Jharkhand.
West Singhbhum district in Jharkhand: Jharkhandstretches over 79,716 square kilometers
with 29.61per cent forest area and owns about 40 per cent of total mineral resources
of India. The land is ecologically varied consisting rich biodiversity contributing to
the favourable climatic situation. State’s land is geologically very old, as per the recent
research, the mountains of Rajmahal, Jharkhand are claimed to be older than that of
the Himalayas. Therefore, it is rich in mineral, forest, and fossils.2In mineral resources
reserve the State occupies distinct positions3 which could be understood by state’s

* Asst. Professor, National University of Study & Research in Law (NUSRL), Ranchi, Jharkhnd,
E-mail: oraonramc@gmail.com, Mobile: 7033626149

1 United States Institute of Peace/Washington, 2007
2 Anand Jaiswal, “Himalaya se bhipuranihaisanthal pargana kepahadiya “Prabhat Khabar,

22nd Dec. 21
3 1st position in coal, 2nd in Iron ore, 3rd in copper ore, and 7th in Bauxite. Limestone,

Dolomite, Manganese, Mica, China Clay, Graphite, Soap stone, Fire Clay, Coal Bed Methane,
Phosphorite, Apatite, Quartz, Feldspar, Gold and Pyroxenite are other important minerals
available in huge quantity in the state.” (jharkhandminerals.gov.in) “It is the sole producer
of prime Coking coal, Uranium and Pyrite”
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own acknowledgement as “No region in the world is gifted with such a vast
mineralization in such a close vicinity as is there in Jharkhand”.4

West Singhbhum is one of the top districts locatedat southern part of Jharkhand state
atthe height of 244 meters above the sea level and spreads over 7,224 sq.km making
it the largest district in the State. Geographically it lies between 210 582 and 230 362
north latitude and 850 02 and 860 542 East Longitude. It is boundby district of Khunti
on the north, Saraikela-Kharsawa inthe east, Keonjhar, Mayurbhanj and Sundargarh
to south of Orissa and on the west by Simdega and Sundargarhdistricts.5. As per the
recent discovery Singhbhum region of Jharkhand may have been the initial continental
land to emerge around 3.2 billion years ago6.
“In fact, the whole of Singhbhum region is considered as a natural geological museum.
Geologically, Jharkhand consists of different types of rock formations ranging from
Pre-Cambrian to Cenozoic era. Geological history of Jharkhand indicates that Singhbhum
region witnessed many significant changes over millions of years for it to emerge a
belt rich in iron –ore deposits. The older metamorphic of Singhbhum region is believed
to be the oldest rock exposed in the state constituting the basement of the iron ore
series. The Archaean formations of West Singhbhum district possesses the iron bearing
iron ore group. Out of the total national reserve, the state consists of 4,036 million
tonnes (28 per cent) of hematite iron ore and west singhbhum district leads in such
deposits which is confined to the iron ore seriesthat is richest in Asia. It can be
broadly divided into four sectors viz Noamundi - Bara Jamda, Gua - Ghatkuri,
Karampada - Kodlibad and Chiria- Manoharpur. Average iron content in iron ore of
west singhbhum varies from 58 per cent– 67 per cent with low sulfur and phosphorus
content.”7 Despite, West Singhbhum faces developmentdeficits and is at the centre of
conflictson natural resource and governance.
Conflicts - A Historical Backdrop: Before the coming of the British the Ho tribes
lived under the Munda -Manki (traditional administrative)systemindependent of any
outside interference. But with the entry of the Britishers and aliens, West Singhbhum
witnessed a number of rebellions such as Kol Rebellion of 1831-328. This was followed

4 Available at: www.jsmdc.in
5 Available at:chaibasa.nic.in
6 Available at:https://www.planetcustodian.com/jharkhands-singhbhum-earliest-continental-

land-to-emerge-from-ocean/22757/
7 Jharkhand, 2011
8 “Harnath Sahi, younger brother of the Maharaja of Chotanagpur, gave farms of some of

the villages in his estate to personal favorites, Muhamaddens, Sikhs and others, in utter
disregard of their ancestral occupants. Twelve villages bordering on Singhbhum, which
had been held by a Manki called Singrai, were thus given to the Sikhs. Not only was the
Mankidispossessed, but two of his sisters were seduced or ravished by these hated foreigners.
A similar complaint was made against the Muhammadan farmers. One of them had acted
very oppressively towards one Surga, a Munda of Bandgaon in Singhbhum, and it was
said, had abducted and dishonoured his wife. The two aggrieved men, with others smarting
under their treatment, called together the Mundas of Bandgaon and the adjoining tracts in
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by suitable measure to facilitate administration of the territory and civil and criminal
justice: The South –West Frontier Agency (SWFA) was established in 1834 and Captain
Thomas Wilkinson was appointed the agent of the Governor –General and the area
was declared as a non-regulating territory”9 The same year “Wilkinson Rules” were
promulgated for the purpose of civil administration by Thomas Wilkinson, which
recognised the Ho customary rules. With this the Hos came under the british allegiance
and were not required to obey the orders of the Porhat chief, to whom they were
required to submit earlier. Altogether 620 villages with an estimated population of
that time at 90,000 of whom two –thirds were larkakols or Hos were brought under
the control of the british administration. In 1837, Kolhan Government Estate was
formed and all the 23 Kol Pirs and Parganas belonging to the three chieftains of
Porahat, Saraikela and Kharsawan were detached from their estates and with four
others taken from Mayurbhanj in Orissa were included in the South-West Frontier
Agency, Chaibasa became the headquarters of the Kolehan Estate”10 For twenty years
after this the district, which until 1837 had been a constant scene of bloodshed and
rapine, had peace which was broken by the Mutiny of 1857. Later they seem to rationalise
with the foreign domination and live peacefully under the British rule”11. But from
the colonial records it becomes evident that the discontent was simmering within
against the transgression of their customary rights over land, forest, and governance
which were followed by various settlement periods.
Kolhan under settlement periods (1837-1965): The British after subjugating the Hos
also undertook settlement operations for the purpose of rent and revenue and settle
the disputes arising in the future. The first settlement of the estate was done in 1837
(Maj. T. Wilkinson) and later settlements were in 1854 (Captain Davis), 1855, 1867
(Dr Haynes), 1897 (J. A Craven), 1913 (A.D. Tuckey), 1958-65 (C. B Prasad). “In the
first settlement during Wilkinson the rent was 8 annas per plough of land which
increased to 1 rupee per plough of land in Davis and the rent at this settlement
remained fixed for 12 years and during this period the practice of counting the ploughs
and the bullocks annually was abolished. During Haynes time, plough tax expired,
the settlement extended to the entire Kolhan estate except the four pirs. (Saranda,
Rengra, Rela and Latua) rent of a little over four annas per bigha, or 12 annas per
acre (applicable to both classes of rice land) was applicable. The gora land remained
unassessed. The regular measurement and assessment of land was held only from Dr
Haynes, the then Deputy Commissioner. Dr. Haynes instituted the tahsildars (or pargana

Ranchi (Sonepur, Tamar) and resolve to ‘burn, plunder, murder and eat’. A few weeks
later, a body of 700 men headed by Surga and Singrai plundered and burnt the villages
from which Singrai had been ejected; and next month sacked the village of Jafar Ali, the
seducer of Surga’s wife, murdering him, ten of his people, and the unfortunate woman”

9 Singh, S. (1966). Dust storm and Hanging Mist - Story of Birsa Munda and his movements.
Calcutta: Firma K L Mukhopadhaya.

10 Judicial Academy Jharkhand, 1974
11 Supra note 9 at 37
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accountant) – in 1867. The Settlement was for 30 years which expired on 31March
1897”12.
In between the British framed different forest rules to have more revenue without
bothering the interest of the tribals. Saranda pir was declared reserved forest by a
notification in August 1875 (under Act VII of 1865). Outside the reserved forest, all
forest were known as the village forests which were enjoyed by the raiyats subject to
the control of the village headmen (Munda – Manki). Under the notification no. 3375
of 5September 1892 all unreserved forests were made protected forests by the
government. During Craven settlement of 1895-97, 58 forest blocks were demarcated
and in 1903 the remaining areas were declared to be the village forests. These new
rules contravened people’s existing rights only to the control of their Munda – Manki.
This step deprived adivasis of their age-old rights to jungle13. The Tuckey survey and
settlement (1913-1918) had not included the reserved forest and the forest villages
within it nor has the Manoharpurlakhiraj14 tenure of Babu Bir Kishore Tung Singh Deo
consisting of six villages around Manoharpur which was surveyed and settled between
1907 and 1913. These are, however, within the boundaries of Kolhan.15 In settlement
of Chandra Bhushan Prasad (CB Prasad) 1958-1965, mentioned that there had been
great change in the land revenue administration from the time of the last revisional
survey due to the promulgation of the Bihar Land Reforms Act, 1950. According to
this act, all intermediary interests in the land were abolished and all estates were
vested in the government except the mundarikhuntkatti tenures which have been specifically
exempted from the operation of the Act… the entire area vested in 1956-57 by area
notification under section 3A (1) of the Bihar Land Reform Act. 16The management of
the forests in the private estates and tenures had been taken underBihar Private Forests
Act, 1946.17 After the estates and tenures vested in the state under the Bihar Land
Reforms Act, these forests became the property of government for which compensation
was assessed and paid to the ex-landlords. The management of the forests remains

12 Craven, J. A. (1898). Final Report on the Settlement of the Kolhan Govt. Estate in Singhbhum
Dist.

13 Lalita Sundi. (2010). Assertion of Identiy over Jal , Jungle , Jameen in Singhbhum 1947-
2007. In A. M. Paty, Tribal Movements in Jharkhand -1857-2007 (p. 185). New Delhi : Concept
Publishing Company Pvt. Ltd.

14 Lakhiraj villages (14) in number were rent free. These were granted to some of the Mankis
for services rendered to the Government. There were certain lands under the Church of
England SPG Mission and the German Evangelical Lutheran Mission which have chapels
and cemeteries

15 Tuckey, A. D. (1920). Final Report on the Resettlement of the Kolhan Government Estate in the
District of Singhbhum 1913-1918.Patna.

16 Prasad, Chandra Bhushan. (1970). Chapter IV. Final Report on the Survey and Settlement
operations in the District of Singhbhum, (1958-1965), Patna: Superintendent Secretariate press.

17 The scheme of the Bihar Private Forests Act envisaged that the forests would remain the
property of the Zamindar, and government would only take over the management of the
forest with a view to carrying out afforestation and scientific exploration

18 Supra note 16 at 25
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under the control of the forest department.18 The traditional rights of the Munda –
Manki were recorded in Hukumnamaas was done in the earlier settlements. Other
documents listing the community ownership of the village were recorded in khatianpart
II19, and village notes20. The grazing taxes were imposed in 1922. The Indian Forest
Act, 1927, curtailed Manki-Munda’s traditional power and jurisdiction and encroached
upon customary forest rights of the tribals thereby causing situation of conflict and
confrontation. The same practice of discrimination and injustice continued in Bihar
Private Forest Act, 1947, which prohibited tribals against cutting trees for purposes
of fuel, cut, collect, or remove timbers etc. for domestic or agricultural needs and
reclaim land in forest for the purpose of cultivation.
Jungle Katai Andolan (1978): post-independence toothe colonial mindset of the government
continued. The national forest policy 1952 prohibited tribals to use forest products
for their domestic and agricultural needs. In 1973, the Bihar government nationalized
the kendu leaves trade by the Bihar Kendu Leaves (Control of trade) Act, 1973. Similarly,
in 1975, the Bihar State Forest Development Corporation Limited (FDC) was set up
for the purpose of commercial exploitation of forest. An area of 39,968 hectares of
Porhat forest division was leased out to FDC. The corporation began to replace sal,
(Shorearobusta) mahua, (Madhuca longifolia),kusum(Schleicheraoleosa) and other useful
and fruit bearing trees by teak (sagwan) in the traditional mixed forests which included
khuntkattiforest in which adivasis have complete rights. Thus, vast areas of natural
mixed forests on which the tribal communities depended for their survival were cleared
and felled and replaced by monoculture of commercially useful species such as teak.
For 30 years, forest department used the agricultural land of the adivasis’ in illegal
way by adding them as land of forest and like this, most adivasis’ had lost their
lands. They were forced out of their khuntkatti villages. The left behind them the
sasan (graveyard), sasandiri (gravestone), desauli, (religious place) and the paddy fields
which they had made and the mango and tamarind trees which they had planted as
a proof that they once lived there. This brought enormous changes in their social,
religions and cultural activities of adivasis’.21 Similarly, in 1976, Bihar Government took
over thesal seeds trade in 1978 trade in all minor forest produce was also taken by
the government. All these were against the tribals.While different reasons are ascribed
to the forest felling movement of singhbhum. But the main reason lie in the forest
polices 1894 and 1952 of the government which disregarded the traditional and customary
rights of the tribals. In 1894 they were recognised as “rights and privileges” and in
1952 they became “rights and concessions” and later to “concession”. Singhbhum was
also affected due to these polices besides the monopoly of the FDC by the State of
Bihar targeted at commercial exploitation of forest. All this led to a militant movement
in August 1978 known as Jungle Kato Andolan in Singhbhum.

19 This enumerates the rights of the villagers in village forests and village waste lands.
20 These contain all the important aspects of the village life–rights of raiyats in trees, the

social custom of the inhabitants, their economic life etc
21 Supra note 13 at 189
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In the next phase, resistance to teak plantation which forest officials had planted
became the symbol of the movement.22 “The adivasis change the strategy of the andolan
under the leadership of Shailendra Mahto who started “Sagwankatiaandolan” in the
Serengda area on October 2nd, 1978. This led to the destruction of teak nurseries and
later spread in different parts of West Singhbhum. All teak plants were uprooted,
huts in the nurseries were burnt down and costly pump sets belonging to FDC were
destroyed. After destroying the teak plants, the tribals started ploughing the area
for cultivation. Due to all these movements government took actions, and many leaders
were arrested followed by police atrocities including firings. There were wide
condemnations of these firings at the national level and repression by the police in
Singhbhum. Thus, wherever the movement gathered momentum, repression was started
by the police.”23

Gua firing (8 September 1980): Gua firing is a part of the greater forest movement
that was underway in Singhbhum. “On 8September 1980, a new political party, the
Jharkhand Mukti Morcha (JMM) organised a public meeting at Gua aerodrome to
protest state employment policies, state terror and state forest policies.”24. Around
300 adivasis gathered at the Indian Iron and Steel Company (IISCO) owned aerodrome
in Gua.25 The forest movement leaders 26 had already mobilised people from the villages
and by conducting a series of meetings in the village where they had planned to
protest police atrocities and unjustified arrests and their release since 1978; to the
local miners to demand that more local people be employed; and to the forest department
for the return of their lands. Oblivious of section144 IPC being invoked in the area
they proceeded to the Gua market, where the police prevented them from conducting
any meeting. The resistance by the protestors resulted in arrest of the leaders, which
further agitated the protestors, resulting into indiscriminate firing and retaliation form
the protestors with the traditional weapons. This led to the loss of lives of many
villagers.”In this fighting, three protestors and three policemen were killed on the
site, and hundreds from both sides were injured, but asmentioned the police fired
for not less than half an hour”27. Even the wounded tribals getting treatment in Gua
hospitals were pulled out of the hospital and shot dead by the policemen, in complete
violation of red cross principles. This received worldwide condemnation. There was
no ending to the problems of tribals even after Gua massacre. “In between 1980-85,
police report in Singhbhum acknowledged about nineteen (19) instances where police

22 Jungle Katai Andolan, 1978. (2007). In C. K. Paty, Forest government and tribe (p. 91). New
Delhi: Concept Publishing company.

23 Id at p. 96
24 Dunddung, G. (2015). Mission Saranda (A War for Natural resources in India). Bihar -Jharkhand:

Deshaj Prakashan.
25 Law and order in Singhbhum, Neerja Choudhry p. 4, Gua
26 "Bhuneshwar Mahto, Sula Purty, Sukhdev Hembrom, Bahadur Oraon, Devendra Manjhi,

Shailendra Mahto, Mora Munda, MachuwaGagrai and Lal Singh Munda”
27 Supra note 25 at 5
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fired on demonstrators, killing of a total of thirty-six (36) adivasis. The Gua firing
followed the arrest of 4100 local people for illegally cutting trees.”28 Chief Judicial
Magistrate of Singhbhum on 14 April 1987 sent a report to the Supreme Court of
India according to which 5160 cases were pending in different courts on 14000 adivasis.29

Even the Bihar government potrayed this movement as anti-government and termed
it as “Forest felling movement” or a “Land grab campaign”. The Forest movement
was rather a reclamation of their ancestral land which was illegally occupied by the
forest department.The movement later gradually weakened as leaders did not care
for the victims of police atrocities. At the same time some left this movement and
joined some other party for the election purposes. Thus, due to the lack of proper
leadership this andolan(movement)came to an end.30 During this time, the forest laws
were used as an instrument of harassment as forest cases featured prominently in a
writ petition (WP 371-375 of 1983) filed in the Supreme Court by Mathew Areeparampil
(Director, Tribal Research and Training Centre, Chaibasa) and four Adivasis (of Lonjo
village, Singhbhum district), against the atrocities committed against adivasis.31

Later Developments: “The government of India introduced a more comprehensive
forest policy in 1988 to avoid such conflicts. The principal aim of the National Forest
Policy (NFP) of 1988 was to ensure “environmental stability and maintenance of ecological
balance including atmospheric equilibrium, which is vital for sustenance or all life
forms, human, animal and plant. The derivation of direct economic benefit must be
subordinated to the principal aim. The policy also recognised the rights and concessions
of the forest dwelling communities, especially the adivasis. This recognised the symbiotic
relationship between tribal people and forests. In 1990, the government of India issued
a guideline to state governments for regularization of forest land prior to the 1980
encroachments on forestland and the conversion of the forest villages into revenue
villages with guidelines to help fix a boundary, termed ‘eligible category’. To identify
people who are living in forest prior to 1980, they must have some proof, which
many do not have. Thus, the adivasis of Saranda did not benefit from the guidelines.
Another major development in 1990 was that Government of India issued a circular
called Joint Forest Management (JFM), based on the recommendation of NFP, 1988,
which welcomed the people’s involvement and the vital role of forest dwellers and
adivasis in afforestation and management of forests. Ironically, the JFM was another
dramatic failure, due to the manipulation and dominance of the forest officials in the
programmes, use of people to gain control over forest, and non-involvement of women.”

28 Supra note 24 at 73-74
29 Supra note 13 at 191
30 Id at 192
31 The Supreme Court stayed all forest cases filed against adivasis in Singhbhum between

1978 and 1983. Under court orders the chief judicial magistrate of Singhbhum submitted a
report that showed that 1562 of the 5160 pending cases were forest cases. In 1430 forest
cases pending since 1961, no charge sheets have been filed and yet adivasis were languishing
in jail (Areeparampil 1998: 1-2)
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“The charismatic leadership of Devendra Manjhi was silenced before the creation of
Jharkhand State on 14 October 1994. With Jharkhand State being created on 15 November
2000 as the 28th State of India, there were concerns of adivasis who had reclaimed and
resettled their villages in the forest during the forest movement about their future,
fearing that the new government would throw them away of the forests and they
will have nowhere to go Mora Munda, a prominent Adivasi leader, who headed the
‘Khutkatti Andolan’ (land rights movement), was concerned over the changing
circumstances in the region. Having worked in the Porhat and Saranda regions, helping
in resettling several villages during the forest movement, he wanted to protect these
villages at any cost. With no hope of legalizing ownership rights over the forest and
the forest land, he saw the naxal movement as a ray of hope. Later, the Naxalmovement
took over the forest movement as forest rights became one of their core issues. They
manipulated the adivasis’ issues to strengthen their organisation across the Saranda
region.”32

Later, several operations were conducted by the central and state security forces to
flush out the Maoists form Saranda region which has been completely taken over by
the Maoists. In fact, Saranda regions became the safe hideout because of its geographic
location, termed as theeastern headquarters of Maoists. This put the tribals under the
suspicion both form the security forces and the Maoists, adding more misery to their
lives.
“The Ministry of environment and forest issued an order following the Supreme Court’s
(SC) verdict in 2002 to evict the illegal encroacher of the forests and forest land as
fast as possible.But this order did not take any action against the encroachments by
powerful forest lobbies despite mention being made by the SC. It is estimated that
around 25000 people were evicted from their lands and habitations across the country.
It was later stopped due to an adivasi backlash and pressure from civil society
organisations. Saranda region, West Singhbhum, escaped eviction, perhaps because
the region was already under the naxal dominance. The recognition and implementation
of forest rights of adivasis and other forest dwellers had not been achieved though.
The remaining forests are still being plundered and sold at market rates by politicians,
contractors, bureaucratic–mafia nexus and other vested interests. Even the FRA has
not been sincerely implemented due to oppositions from wildlife conservationist, forest
mafia, and politico-bureaucratic nexus”33

INSIGHTS FROM FIELD: MANOHARPUR AND NOAMUNDI

Land: There is lack of sincerity in the implementation of the laws such as CNTA,
1908 and Wilkinson Rules. In Manoharpur and Noamundian attempt was made to
check the purposes of land alienation, the efficacy of gramsabha in preventing land
alienation and the rehabilitation and resettlement measures taken. West Singhbhum
falls under the Fifth Schedule of the Constitution, enjoy the protection ofland. Here,

32 Supra note 24 at pp.81-83
33 Ibid.



363CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

the consent of Gram Sabha is mandatory under the PESA and LAARA Act.It was
found in the eight study villages, there was no private land taken for the big development
purposes. Rather, the twenty-three (23) cases of land acquisition reported were either
for construction of Dobha (Pond), filtration plant, school, anganwadi, primary health
care centres, community hall, pcc road,well etc. Out of these, the maximum land was
taken in the name of dobhaconstruction, out of these cases only five (5) could be
completed. This has led to widespread resentment among the poor villagers. Even,
the land acquired for water filtration plant could not be a success. The acquired land
had been dug and the work was incomplete. However, on the compensation matter,
there were only two (2) cases of partial compensation for the acquisition of land for
the water storage and filtration plant construction in village Ankua. There was no
job provided in any of the cases. Besides, the acquisitions were not as per the LARRA,
as most of the schools, PCC road, water filtration and storage plants were of pre—
2013 period. Therefore, the return of the unutilized land to the owners after completion
of five years was inapplicable. The efficacy of Gram Sabha has been very dismal in
almost all the villages. Though, there were no latest incidents of acquisition of any
personal land for mining and allied purposes in studied villages under Manoharpur,
however in Chira, the village Munda (Vijay Singh Laguri) mentioned that around 50
acres of land belonging to Munda family was taken under SAIL for township. Village
Chiriawhich was inside township still has sasandiris (graveyard stones), desauli /sarna
(religious place), located inside the leased area. So, the present village Chira had
been fully displaced.
While in Noamundi Basti Panchayat i.e., Noamundi Basti, Meralgara and Gundijora,there
were twenty-five (25) cases reported where land was taken for mining and allied
activities in Noamundi Basti. A total of 102.11 acres of land has gone for mining and
allied purpose (both for slime dam and leases given to private crushers. Majority
said that land for slime dam was acquired by TISCO in 1967, whereas in case of
crushers the land is still in the possession of the owners but significantly degraded.
The raiyats whose land went for slime dam also mention that they still paid rent to
the government, but the de facto possession was with TISCO. In Meralgara, there
were six (6) cases of land being acquired for mining and allied purposes. It included
four (4) for mining by Rungta, one (1) for iron – ore stockyard and one (1) for
setting up of crusher. Gundijora did not have any case of private iron-ore mining.
The only case mentioned was of a quarrying plant set up with the consent of the
landowner in compliance with the agreement and mutual profit. So, there were 32
out of 100 persons in both the blocks whose land got affected due to mining and
allied activities. Out of these 15 cases (slime dam) i.e., 50 per cent were of such
alienation where the land was out from the owner’s possession and use. The maximum
cases being reported were from Noamundi Basti and Meralgara village.
Mines: All five (5) contiguous villages, Ankua, Binua, Chira, Lo and Dubil in Mahoharpur
block have been affected due to mining activities. The issues, challenges, effects, and
grievances of the people are the same. All other villages except Dubil come under
Chiria Panchayat. The history of mining is very old in Ankua and Chira where Steel
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Authority of India ltd. (SAIL) has been operating since the times of Bengal Iron and
Steel Company (BISCO-1901)to Indian Iron and Steel Company (IISCO), 1936 and now
SAIL, 2006. The iron-ore mines of SAIL are located inside the Ankua forest range
which is part of the Koina range. It is a Public Sector Undertaking (PSU), which is
the largest lease holder of iron – ore mines in Saranda Forest. During the visit it was
seen that most of the mines had already been abandoned after mining like Sukrilaturburu.
While some had pending environment and mining clearances. During the relevant
period (November 2017 to July 2018), Dubil(or Dhobil) mines was only operational.
The effects of mining have been devastating for the villagers specially on the Hamsagara
and Rogarariver which have been substantially covered with red-dust, pebbles, and
mining waste. Water resources dried up, silt deposits, soil erosion, red dust, encroachment
of stray cattle, irregular work, underpayment, long working hours, absence of social
security etc. caused huge resentment among the tribal inhabitants which haveturned
violent in the past.
During the field study the respondents were unhappy oftheland acquisition in Noamundi
Basti and Meralgara, primarily for TISCO’s slime dam and setting up of crusher plants
and stockyards by private firms and companies. There was a total of 30 cases of
mining and allied activities in Noamundi (24 – Noamundi Basti and, 6 – Meralgara).
In Noamundi Basti, there was no unanimity regarding the compensation paid or job
offered for acquisition of land for slime dam.In Meralgara, there were six (6) cases of
mining and allied activities. Out of which there were five (5) cases, where land was
taken without any agreement and compensation.
In Meralgara where Rungtamines had been operating, the villager’s land has been
roped in the mining lease area without their knowledge and consent. InGundijora,
the effect of mining could be seen in the water which is released from the TISCO
township through the river that flows down to Gundijora fields. The water is released
after washing iron-ore has caused diseases, and decline in crop productivity, though
crushers were not found inside the village, but people reported of stone-quarrying
plant in the raiyati land. The effect of Noamundi TISCO’s establishment had resulted
into displacement of Korta village, which is now part of village Gundijora as Hamlet
- Gitillore.
Even the adjacent villages like Moudi, Balijore etc. which share boundaries with these
villages and are severely affected from mining operations. In Noamundi, the largest
private captive mine Tata Iron and Steel Company (TISCO) has been operating since
1925. The township was settled after displacing several tribal villages,Korta, and Balijore.
Noamundi Basti too shares the boundary with the township and the raiyati land also
falls under its leased area. Before the coming of MB Shah Commission’s illegal mining
was rampant in this area where fly by night operators small crushing units by taking
the villagers’ land on meagre sum on lease. They duped the villagers, used forgery,
intimidation tactics to suppress the legitimate voice of the raiyats. Gundijora had
cases of illegal quarrying units opened.
The study across the villages in Manoharpur and Noamundi revel that ninety-six (96)
out of hundred (100) respondents interviewed reported dissatisfied with the mining
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operations.The main reasons were,exploitation of the labour, underpayment, delayed
payment, non-adherence of the mining laws (especially minimum wages act), no overtime
payment, no safety gears, non- preference to locals in employment, no compensation
for the loss of land degradation, inactive labour union, insincere spending of Corporate
Social Responsibility (CSR) and the District Mineral Foundation Trust (DMF).

FOREST

The field work tested the efficacy of the Forest rights Act, 2006 (FRA) in fulfilling
the rights of bothScheduled tribes and other traditional forest dwellers over forest
resources.The role of Gram Sabha (GS) and Forest Rights Committee (FRC) are
instrumental in realizing the provisions of the act. But Gram Sabha and Forest Rights
Committees in all the villages were not properly constituted. Even if agram sabhaexistedin
the village, the quorum34 and the procedures of its meetings were not adhered thus,
making the GS and its decisionlegally invalid. Some of the reasons for non-
implementation of FRA were, non-seriousness of the Gram Pradhan as in Chiria, non-
fulfillment of the quorum, as in Dubil, Binuan, Ankuwa. Similar situation continued
in Noamundi Basti, Meralgaraand Gundijora. Dubil did not even have an FRC
constituted, and the Munda was ignorant of its benefit. The meetingsif held,
wereirregular, lacked awareness of the acts and rules pertaining to traditional rights
over resources, lives, and livelihoods, coupled with lackof aid and assistance from
civil societies and government functionaries in staking claims.35

Consequently, claim disposal status was in a dismalstate. In Ankuwa, individual claims
were filed in 2016 but none has been granted till date. Lack of presence of forest
official for claim verification led to non-processing of the claims, though, the revenue
officials were present. The community titles have not been staked. In Chira, there
were five respondents who reported to have filed Individual claims measuring 23.5
acres. But none received any title. Regarding community title, though the village had
received this in 2012, yet they weredissatisfied as there was less claim granted than
staked.In Binuanout of thirteen (13)respondents affected by forest issues six (6) had
filed Individual claims totalling 28 acres, but no tile was granted.In Lo out of seventeen
(17) respondents reporting forest issues, none staked any claim. Whereas, as per the
government records, Lo has been granted the largest community forest rights measuring

34 The quorum of the Gram sabha meeting shall be not less than one-half of all members of
such Gram sabha: Provided that at least one-third of the members present shall be women;
Provided further that where any resolutions in respect of claims to forest rights are to be
passed, at least fifty per cent of the claimants to forest rights or their representatives shall
be present; Provided also that such resolutions shall be passed by a simple majority of
those present and voting

35 Out of the total 41 respondents reporting forest issues, 25 respondents were directly or
indirectly involved in staking claims including both Manoharpur and Noamundi blocks.
Out of these twenty-five (25) only fourteen (14) respondents mentioned having received
any help and guidance in staking claims, whereas eleven (11) mentioned having received
any help from the Gram sabha or the FRC.
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1300.32 acres, which is being contested by the villagers as insufficient and hence a
fresh claim enumerating an area of 1530.71 acres had been filed. In Dubil, there was
no case ofany claim reported.
Similarly, in Noamundi Basti and Meralgara, no valid claims for Individual title existed.
In Gundijoravillage, the government records of both individual and community title
being granted. However, the villagers seemed to be ignorant of this fact. In response
to an RTI of 17May 2016 from the Deputy Commissioner Chaibasa, a total of 23
villages, 14 with Individual and 9 with Community titles had been distributed in
Saranda till 2016. (Dungdung, Adivasi aur Vanadhikar, 2016, p. 126)

LACK OF COORDINATION FROM FOREST AND REVENUE DEPARTMENTS

Lack of coordinationamong line departments (e.g., forest and revenue) for site verification
figured as one of the main roadblocks in claim processing. While none of the forty-
one respondents had any problem about minor forest produce (MFP) concerning
ownership, access to collect, use and disposal across the studied villages, however,
their concern was about their inability to get fair price in the market.The absence of
any government mechanism nearbylike, Jharkhandstate minor forest produce cooperative
development and marketing federation (JHAMFCOFED) and Jharkhand tribal
development corporation (JTDC) further worsened their plight, as they became victim
to the exploitative middlemen who did not pay fair price for their produces.

TRIBAL GOVERNANCE

Generally,governance in Jharkhand isas per Vth Schedule, Wilkinson Rules, CNTA,
SPT Act, PESA etc. The constitution of Indiarecognises customs and traditions as having
the force of law. Sadly, there have been rampant violations of these protective provisions.
The Vth Schedule provisions are not fully implemented. For e.g., the annual report
submitted by the governor to the President is often delayed, even the report that
issubmitted lacks governor’s independentand qualitative assessment, rather it is a
copy of the government’s views. Even, the meetings of Tribes Advisory Council (TAC)
are irregular and its recommendation being advisory in nature lacks enforceability.
The Governor’s discretionary power is also usurped by the State andmany times
governors themselves have not exercised the discretionary powers of moulding central
and state laws with necessary exceptions and modification for Vth Schedule areas.The
powers of other constitutional bodies like the National Commission of Scheduled Tribes
(NCST) have also been made subservient to the Ministry of Tribal Affairs. The
Commission’s report is submitted considerably late in the Parliament, there is absence
of any effective consultation with the commission on many important legislations on
important tribal issues. Further, the recommendations of the commission are also at
times not enforced. PESA act has not been fully implemented due to non-enactment
of rules in Jharkhand. There is selective incorporation of provisions of PESA in the
Jharkhand Panchayat Raj Act. There is also no enactment of Municipalities Extension
in Scheduled Areas Bill, 2001 (MESA),consequently, the tribal urban enclaves are without
any protection as per customs and traditions. The customary institutions (Parha, Munda
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-Manki, Manjhi – Parganiat, Dhumkuria, Giti-Oda, Ghotul etc.) are in shambles. The role
of customary leaders has been made secondary, recommendatory,and ceremonial in
the Gram Panchayats. Besides, the government schemes and the traditional rights
have not been fully realized by the people. These have resulted inmisgovernance in
the tribal areas.

RECOMMENDATIONS

To reduceconflictsregardingland,forest, mining, and governancethe structural deficits
need to be sorted out.There is a need for the re-constitution, empowerment and
monitoring of Gram Sabha’s functions including village leaders. First, the Gram Sabha
should be validly re- constituted, rules and procedures should be strictly followed
duly facilitation form government and civil society. Secondly, there should also be a
dedicated officersat the block and village/panchayat level to create awareness and
ensure enforcement ofthe laws. On forest claimsthere should be close coordination
among line departments, penalty should be imposed on the defaulting department /
persons. The government bodies should create more branches for procurement of
minor forest produce through blocks and panchayat officials. They should be tasked
for monitoring the progress of the claims and ensure that grievances of the people
are timely addressed. The mining laws should be strictly enforced. With the awareness
and remedy in the structuralissues greatercompliance can be ensured with the assistance
of the government and civil society. In case of reluctance, the legal recourse should
be taken through Public Interest Litigations (PIL). Awareness building in customary
and traditional institutions, undertaking researchand study, monitoring the
implementation of the laws, public mobilization, politicalbureaucratic sensitization willalso
help to realize the objectives.

CONCLUSION

Scheduled tribes of West Singhbhum have witnessed many conflicts since time immemorial.
The Hos settled inKolhan region before the tenth-century A.D after breaking from
the parent Munda tribe of Chotanagpur. They cleared forests and created cultivable
land and socially organised themselves under Munda-Manki and Pirs. Thereafter, many
outsiders including the Chotanagpur Maharaja tried to subjugate these freedom loving
Hos for territorial expansion and revenue. But they rose in revolts. Throughout the
Muslim period in India, they largelyremained independent. The grant of Diwani rights
from the Mughals to the British brought the socio-economic changes. Later the British
government succeeded in making the local rajas accept their suzerainty, consequently,
the Hos were subjected to British rule,however their customs and laws were recognised
in the Wilkinson rule. Later, the CNT act was enacted for their protection. Despite,
the interference of the outside population did not cease. The area being rich in mineral
and forest were targeted by the vested interests. Even the government tried to
consolidate its ownership through state laws at the cost of their customary rights.
The governance system of the tribals had also been overpowered by themodernpanchayat
system. As a result, many forest revolts broke out on the issues of land, forest,
mineralresources, andtribal self-determination.The laws were framed to address their
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grievances, but their implementation has been a concern even till today. Now, theseareas
are hot investment destinations for mining companies, forest mafias, who reap huge
profits, but the local population is still powerless and disadvantaged. The laws are
regularly violated and the utter helplessness and poverty of the tribals is enchased.
Thecore issues of unemployment,migration, illegal mining,deforestation, illegal timber
trade, illiteracy,education,health, social security etc. are stillexisting. Several steps
havebeen taken, but they lack insincerity and political will. Thestudy concludes that,
widespread awareness, enforcement, monitoring is required. Further, the laws should
not merely exist in letters but should also be in spirit.
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Tax Planning of Corporates: Need for an Overt Recognition?

Remya Vijay*

How can corporations redesign, themselves as tax planning trends reinvent businesses?

ABSTRACT

Tax planning is considered as a legal approach to achieving the benefits of tax laws without
contradicting the concept of tax laws. New business entities and profit maximisation may be
the most crucial strategy among corporates. For some companies, planning for expansion or
diversification becomes inevitable to keep their optimum capital mix stable. Of the various
considerations for setting up a new business income tax is the most important one. Within the
ambit of new changes in tax reforms, many advantages and incentives are available to a new
business concern in respect of location, nature of business, finance, etc. In order to avail of
those benefits, one should make proper tax planning regarding different aspects, namely selection
of the method of keeping books and records, documents, residential status, place of effective
management, etc. In short, a new business should be understood with reference to Income-tax
Act. In this article, an attempt has been made to evaluate and ensure the need for the optimum
utilisation of the corporate tax reforms for the benefit of Indian corporates.
Keywords: Corporate Tax, Tax Planning, Incentives, Minimum Alternate Tax, Tax Deduction
Etc.

INTRODUCTION

John Maynard Keynes: “The avoidance of taxes is the only intellectual pursuit that
carries any reward.”
An increase in profits of a corporate entity means increased liabilities of tax. Tax
avoidance is legal but it is true that there are malpractices among companies to show
a reduction of profit in their economic activity for avoiding the tax burden1. The
company finds problems with the desired results in revenue planning because the
customers are in charge of such decisions, but in the case of cost planning the company
takes the decisions. So proper tax planning will reduce the cost of the company which
is likely to reflect in tax savings2.

* Assistant Professor Govt. Law College, Kozhikode, E-mail: layayoginy@gmail.com,
Mobile: 9446207745

1 https://www.netsuite.com/portal/resource/articles/business-strategy/business-
structure.shtml, Retrieved on 20-7-22

2 https://hbr.org/2014/01/the-big-lie-of-strategic-planning, retrieved on 21.06.22
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OBJECTIVES OF TAX PLANNING

Tax planning is a legislative right. It aims at the reduction of tax liability, maximum
utilization of resources for productive causes, channelization of taxable income to
different investment plans, healthy growth of the economy, economic stability,
minimization of litigation, etc. There are different types of tax planning, like short-
range and long-range tax planning for limited and long-term attainment of objectives,
and permissive and purposive tax planning which are the other methods by which
taxpayers can make use of the provisions of tax statutes3 for their benefits. It is a
method adopted to manage intelligently an individual’s affairs in accordance with
national priorities and the interest of general public. The company has to modify its
objectives and plans as and when requires for its profit maximisation. It would be
easy for the companies to invest in the right direction while implementing tax policies
introduced by the government each year through finance budgets and other ordinances.

CORPORATE TAX PLANNING

The company is an important person in India from whom the government collects a
major share of the direct tax revenue in terms of corporate income tax (CIT). The
income tax authority also provides various incentives and deductions to corporate
assessees. One of the ways of lowering the liabilities of a registered company is proper
planning of expenses, capital budget, sales, and marketing costs. The other appropriate
methods are by including the deductions on business transport, health insurance of
employees, etc. With the proper use of available tax deductions and exemptions provided
under the Income Tax Act, of 1961, an enterprise can largely reduce its tax burden in
a legal way. It is very important that the company should dedicate enough time to
making a plan that reduces tax liabilities4.
The word ‘corporation income tax’ is nowhere defined in Income Tax Act or Finance
Acts. The tax payable by companies is generally called corporation Income Tax. It is
noted as a tax that is imposed on the net income of the company. Under section 2(17)
of the Income Tax Act 1961 “company” 5 includes both foreign and resident associations
which are assessable in India, and are liable to pay corporate tax. According to this
Act, the following companies have been identified for the purpose of tax. Indian Company6,

3 https://businessjargons.com/tax-planning.html, retrieved on 20.06.22
4 https://www.coverfox.com/personal-finance/tax/tax-planning/ Retrieved on 12.07.22\
5 i) Any Indian company or

ii) Any corporate incorporated under the laws of a foreign country i.e. outside India ; or
iii)Any institution, association or a body which is assessed or was assessable/ or was
assessed as a company for any assessment year commencing on or before April 1, 1970, or
iv) Any institution, association or a body, whether incorporated or not and whether Indian
or non-Indian, which is declared by general or special order of the Central Board of Direct
Taxes to be a company.

6 u/s 2(26) of the Income Tax Act,1961.
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Domestic Company7, Foreign Company8, Company in which public are substantially
interested9 Investment Company, Widely held Company, Closely held Company, etc.

METHODS OF TAX PLANNING

For a company, if it is resident in India, the income of such a company is taxable. In
the case of Indian Co., it is always resident in India and accordingly, the income will
be taxed for the relevant previous year. In other words, a company as a separate
legal entity, pays corporate tax on the chargeable income and an individual (maybe
stockholders as individuals) pay income tax on his income and they are not to be
linked in any way for tax purposes10 Some income is deemed to arise in India even if
it arises outside India.11 But Foreign income is not taxable in the hands of non-resident
Company. A company can increase its profits by choosing the deductions already
provided in the law, which are as follows: residential status12 of a company13, choosing
the appropriate location of the new enterprise14, the nature of the product15manufactured,
the nature of the activity carried out16, the legal form of the organization, the deduction
of interest paid on borrowed capital, the deduction of inter- corporate dividends17,
whether to own, lease, buy or rent assets18, Management planning such as whether to
repair, replace, renew or renovation of business19 to reduce revenue costs; employee
compensation benefits20 and tax planning related to mergers of companies21. In addition
to this common practice among companies of managing tax payments by taking advantage
of the provisions of exemptions and deductions in the Income Tax Act, the author
needs to highlight the new tax planning strategies introduced by the recent amendments.

7 u/s 2(22A) of the Income Tax Act,1961. 8 u/s 2(23A) of the Income Tax Act,1961. 9 u/s
2(18) of the Income Tax Act,1961.

10 https//economictimes.indiatimes.com/articleshow/72437779.cms?utm/source/
contentofinterest &utm/medium/text&utm_campaign/cppst Retrieved on 15.7.22.

11 Section 9 of the Income Tax Act,1961.
12 Section 6(3) of the Income Tax Act,1961.
13 Circular 8/2017 dated February 23, 2017 issued by CBDT has clarified that the provisions

of POEM will not be applicable to a Company having turnover of Rs. 50 crores or less in
a financialyear,: https://taxguru.in/income-tax/residential-status-companies-concept-place-
effective -management -poem.html Retrieved on 15.7.22.

14 Sec. 80JJAA of the Income Tax Act,1961.
15 Sections 42, 44BB, 44AD, 44AE, 44AF, 44B, 44BBA, 44BBB, 44D, 115A, 115AB, 115AC,

115AD, 115BBA and 115D of the Income Tax Act,1961.
16 Sec. 80JJAA and Sec. 85A of the Income Tax Act,1961.
17 Sec. 85A of the Income Tax Act,1961.
18 Section 32 of the Income Tax Act,1961.
19 Sec. 30, 31, and 37(1) of the Income Tax Act,1961.
20 Sections 35(1), 36(1)(ib),36(1)(ii),36(1)(va),36(1)(ix) of the Income Tax Act,1961.
21 Sections47(vi), 47(vii) and 72A of the Income Tax Act,1961.
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Although there are many opportunities to avoid tax, often companies try to fake that
they are avoiding tax. Being an important source of revenue, the authorities had to
check the practices of non-payment of tax by companies. After the introduction of
MAT (Minimum Alternate Tax) provision u/s 115JB of Income Tax Act, no company
can avoid payment of taxes for their income. It is the minimum rate of tax payable
by the company. The primary objective behind the introduction of MAT is to collect
taxes from zero-tax companies. Zero tax companies are companies that show higher
profits computed under the Companies Act and pay dividends to their shareholders
but do not pay taxes at all. Presently, a company shall be liable to pay higher
(i) tax computed under the normal provision of the Income Tax Act and (ii) tax computed
u/s 115JB.22

WHETHER THE NEW CORPORATE TAX CUTS EQUAL TO CORPORATE
PLANNING?

Now India’s GDP growth is dropping down to 5 in the quarter ending June 2019, to
check such a situation and to reduce, the high rate of job seekers, the decline in
consumer demand due to weaker corporate growth, and query about profitable prospects,
Govt. proposed certain emendations in the Income Tax Act of 1961 as well as the
Finance Act of 2019 through the Taxation Laws (Amendment) Ordinance, 2019. It’s
anticipated that similar income tax deductions would increase the surplus income in
the hands of the taxpayers and such earned surplus as a result of tax planning would
flow into the market and would result in profitable growth. 23 We’ve to ascertain
whether similar kinds of emendations made to the Act are salutary for the company
or not. Taxation Laws (Amendment) Ordinance,2019 has introduced certainly commendable
privileges relating to commercial taxation which are highlighted as follows.

1. New Corporate Tax Rates24

The ordinance, 2019 provides domestic companies with an option to pay tax at the
rate of 22 percent. The effective tax rate for domestic companies will be 25.17 percent,

22 115JB. (1) Notwithstanding anything contained in any other provision of this Act, where
in the case of an assessee, being a company, the income-tax, payable on the total income as
computed under this Act in respect of any previous year relevant to the assessment year
commencing on or after the 1st day of April, 2012, is less than eighteen and one-half per
cent of its book profit, such book profit shall be deemed to be the total income of the
assessee and the tax payable by the assessee on such total income shall be the amount of
income-tax at the rate of eighteen and one-half percent. Following proviso shall be inserted
in sub-section (1) of section 115JB by the Taxation Laws (Amendment) Ordinance, w.e.f. 1-
4-2020: Provided that for the previous year relevant to the assessment year commencing on
or after the 1st day of April, 2020, the provisions of this sub-section shall have effect as if
for the words “eighteen and one-half per cent”, occurring at both the places, the words
“fifteen per cent” had been substituted.

23 https://indianexpress.com/article/explained/explained-the-pros-and-cons-of-an-income-tax-
cut-6080345/ Retrieved on 16.07.22

24 Sec. 115BAA of Income Tax Act,1961
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with a fixed surcharge of 10 percent and a health and education cess of 4 percent as
long as they do not claim certain specified deductions25 domestic companies with an
annual turnover of up to Rs 400 crore pay income tax at the rate of 25 percent and
other domestic companies have to pay tax at the rate of 30 percent. This provision is
applicable to Indian domestic companies including Multinational Companies but does
not include branches or permanent establishments of foreign companies.

2. Tax Rate for New Manufacturing Companies26

The Ordinance also provides the new domestic manufacturing companies with an option
to pay income tax at the rate of 15 percent, at the same time they don’t claim certain
deductions27. Companies engaged solely in the business of manufacturing or production
of any article or thing and research about, or distribution of such article or thing
manufactured or produced by that company can avail of this provision. This benefit
will be available to all similar domestic companies which are set up and registered
on or after 1st October 2019 and commence manufacturing on or before the 31st of
March, 2023. Hence, it is important to note that such a deduction will not be available
to an existing company even if it sets up a new unit of manufacturing or production.
Domestic companies have the right to choose the new reduced tax rates in the financial
year 2019-20 or any other financial year in the future. The same rate of tax will apply
to that company for all subsequent years.

a) Tax Rates Benefit Due to Sec. 115BAA:

A domestic company exercising the option to avail the benefit of a lower rate of tax
under section 115BAA shall not be allowed to claim set-off of any carry forward loss
on account of excess depreciation for an assessment year in which the option is exercised
and for any subsequent assessment year. Apart from this, it is important to note that
there is no specific time for exercising the option under section 115 BA, and a domestic
company that has made a loss on account of excess depreciation can, if it so desires
exercise the option thereafter. There is no restriction on turnover, the company need
not be a new company and any existing company can migrate to this category at any
time.28

25 Specified deductions and incentives not allowed under Sec. 115BAA and 115BAB of Income
Tax Act,1961:SEZ u/s. 10AA, Additional initial depreciation allowance @ 20% u/
s.32(1)(iia),The investment allowance for new Plant & Machinery u/s. 32AC, 32AD,Tea
Development Benefit u/s. 33AB,Site Restoration Benefit u/s. 33ABA, Scientific Research
Benefit u/s. 35,Accelerated capital deduction u/s. 35CCC,Skill development project u/s.
35CCD,Benefits available u/s. 80A, 80IB, 80IC etc (other than sec. 80JJAA)

26 Sec. 115BAB of Income Tax Act,1961.
27 ibid
28 https://cleartax.in/s/section-115-baa-tax-rate-domestic-companies Retrieved on 24.06.22



374 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

b) Allowance of MAT credit of loss brought forward:

Provisions relating to the payment of Minimum Alternate Tax (MAT) and MAT credit
do not apply to companies opting for new tax rates and domestic companies opting
for new rates respectively. It may be noted that a domestic company having MAT
credit can exercise the option after availing the said credit against the regular tax
payable under the existing tax regime before the promulgation of the Ordinance.

3. Minimum Alternate Tax (MAT) Rate Reduced to 15%:

MAT is the minimum tax a company has to pay if its normal tax liability is below a
certain threshold after claiming deductions. The tax rate under section 115JB of the
Act has been reduced from 18.5% to 15% after the new amendment. The total tax
savings for domestic companies that continue to pay tax under the amendment is
around 3.75%.

4. No additional surcharge applicable on capital gains on sale of equity shares or
equity based mutual funds

The increased surcharge of individual HUF, AOP, and BOI, including FPI, 25 percent
if the income exceeds Rs 2 crore and 37 percent if the income exceeds Rs 5 crore, is
not applicable in respect of capital gains. Sale of equity shares in a company or units
of equity-based funds or units of a business trust liable to the securities transaction
tax. This surcharge is also not applicable to foreign institutional investor (FII) income
from securities mentioned in Section 115AD29 of the Act. In addition to that the gains
on personal loans due to forex fluctuations are tax-free capital receipts.30

5. There is no tax on buyback of shares of listed companies before 5th July 2019

It may be relevant to point out that the new amendment contains the provision of
section 115 QA, as amended by the Finance Act, 2019, exempting from tax the buyback
of shares of listed companies where such redemption has been made public before 5th
July 2019. The levy of tax on the buyback of shares of listed companies has been
extended with effect from 5 July 2019, as a result of which many listed companies
that have initiated the buyback process will have to pay more tax on such buyback.

29 Section 115AD of the Income Tax Act, 1961, deals with Tax on income of Foreign Institutional
Investors from securities [excluding dividend income which is exempt u/s 10(34) and income
from units of mutual fund which is exempt u/s 10(35)] or capital gains arising from their
transfer. The section provides that the word “securities” shall have the meaning assigned
to it in clause (h) of section 2 of the Securities Contract (Regulation) Act, 1956.The section
further defines the expression “Foreign Institutional Investor” - means such investor as the
Central Government may, by notification in the Official Gazette, specify in this behalf.

30 Aditya Balkrishna Shroff v. ITO [2021] 127 taxmann.com 343 (Mumbai – Trib.)
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6. Comparison of Companies with Proprietorship, Partnership Firm and LLP:

The introduction of new corporate tax rates of 22% and 15% have increased incentives
among other taxing entities to incorporate into companies. Businesses must evaluate
which type of organization is most beneficial in light of tax and other compliance
requirements. This table compares various types of organizations, assuming they fall
into the highest tax slab.

A company is the preferred organizational structure from a tax perspective. However,
one needs to consider the regulations, restrictions31 and compliance requirements before
making a final decision32.

CONCLUSION

From the forgoing analysis it is clear that these amendments seems promising and
will encourage new investment in the manufacturing sector, and economic development.
RBI estimates that the GDP growth rate will reach 7.2 percent33 by 2023 from 5 percent
in 2019. The reduction in corporate tax rates is not just a short-term measure to
tackle slowing down of the economy, but also a major policy change. It is an attempt
to make, Indian corporate tax rates internationally competitive.34

31 Restrictions on acceptance of loans or deposits, restrictions on giving loans or advances,
maintenance of records and minutes, penalty provisions for non-compliance, financials
and other details being available on the MCA portal, need to understand that the company
is a separate person in all dealings, Various other restrictions and compliance requirements
on companies.

32 https://www.zoho.com/books/blog/analysis-of-taxation-laws-amendment-ordinance-2019.
Retrieved on 24.06.22

33 https://tradingeconomics.com/india/gdp-growth-annual Retrieved on 24.06.22
34 https://www.jagranjosh.com/current-affairs/taxation-laws-amendment-bill-2019-new-tax-rate-

income-tax-act-1961-1575354244-1, Retrieved on 24.06.22
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Goods and Service Tax (GST): A Game Changer for Indian
Economy

Sohan Singh* & Prof. (Dr) Rahul Varshney**

ABSTRACT

GST was conceptualized for the first time in 1999 during a meeting between the then PM Atal
Bihari Vajpayee and his economic advisory panel. On 8 August 2016, the Constitutional
Amendment Bill for roll out of GST was passed by the Parliament, followed by ratification of
the bill by states and enactment of the bill in September 2017. The Act was passed in accordance
with the provisions of Article 368 of the Constitution, and has been ratified by more than half
of the State Legislatures, as required under Clause (2) of the said article.
On 12 August 2016, Assam became the first state to ratify the bill, when the Assam Legislative
Assembly unanimously approved it. The bill, after ratification by the States, received assent
from President Pranab Mukherjee on 8 September 2016,and was notified in The Gazette of
India on the same date. A comprehensive dual Goods and Services Tax (GST) has replaced the
complex multiple indirect tax structure & thus India’s biggest tax reform finally became a
reality from 1 July 2017. So the year 2017 will forever be etched in Indian history as the year
that saw the implementation of the biggest and most important economic reform since Independence
- the Goods and Services Tax (GST).
The present paper highlights the scenario of GST and its decade long evolutionary journey in
India. It studies the month wise GST collection in India from July 2017 to January 2022. It
also studies the impact of GST on selected sectors. The paper, in the end also studies how GST
has become a game changer for Indian Economy.
Keywords: GST,CGST, SGST, IGST, Input Tax Credit (ITC), Cascading Effect, Indian Tax
Structure.

I. INRODUCTION

The implementation of the Goods and Services Tax (GST) in India was not an overnight
thought. The introduction of the tax reform has demanded both time and patience
and is expected to significantly affect the Indian economy. The seeds of GST in India
were first sown in the year 2000 by Atal Bihari Vajpayee, who was the then Prime
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9810077301

** Dean, School of Law, MVN University, Palwal, Haryana, E-mail: Rahul.varshney@mvn.edu.in,
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Minister of the nation. A step further in 2005, the then finance minister P. Chidambaram,
in his parliament budget session, announced that there was a serious requirement of
tax reforms in India in the area of indirect taxation. In 2010, the then finance minister,
Pranab Mukherjee, in his budget session addressed to the nation that the GST will be
introduced in April 2011.
In the budget session of the year 2011, the 115th constitutional amendment bill was
introduced in the Lok Sabha for levying the GST on all goods and services, other
than some specified goods which were to be kept outside the GST boundary for the
benefit of the general public. Ultimately, in 2014, the GST bill was passed in Lok
Sabha as the 122nd constitution bill. And in 2016, the bill was passed in the Rajya
Sabha as well.
Goods and Services Tax (GST) is an indirect tax levied in India on the sale of goods
and services. Goods and services are divided into five tax slabs for collection of tax
- 0%, 5%, 12%, 18% and 28%. Petroleum products and alcoholic drinks are taxed
separately by the individual state governments. There is a special rate of 0.25% on
rough precious and semi-precious stones and 3% on gold. In addition a cess of 22%
or other rates on top of 28% GST applies on few items like aerated drinks, luxury
cars and tobacco products.

GST Implementation Date

The Goods and Services Tax was launched at midnight on 1 July 2017 by the former
President of India, Pranab Mukherjee, and the Prime Minister of India Narendra Modi.
The tax came into effect through the implementation of One Hundred and First
Amendment of the Constitution of India by the Modi government. The launch was
marked by a historic midnight (30 June – 1 July) session of both the houses of parliament
convened at the Central Hall of the Parliament. Though the session was attended by
high-profile guests from the business and the entertainment industry including Ratan
Tata, it was boycotted by the opposition due to the predicted problems that it was
bound to lead to for the middle and lower class Indians. It is one of the few midnight
sessions that have been held by the parliament - the others being the declaration of
India’s independence on 15 August 1947, and the silver and golden jubilees of that
occasion.
The tax replaced multiple cascading taxes levied by the central and state governments.
The tax rates, rules and regulations are governed by the Goods and Services Tax
Council which comprises finance ministers of centre and all the states. GST simplified
a slew of indirect taxes with a unified tax and is therefore expected to dramatically
reshape the country’s 2 trillion dollar economy.
After its launch, the GST rates have been modified multiple times. After receiving
the assent from The President of India on 22nd August 2018, the GST Council in its
31stmeeting held on 22nd December 2018, announced several amendments (latest) in
GST Act(s) 2017 which have now got effective from 01st of February 2019.
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II. OBJECTIVES AND METHODOLOGY

The objectives and the research methodology are as follows:
OBJECTIVES OF STUDY: The study has been geared to achieve the following objectives;

1. To highlights the scenario of GST and its evolutionary Journey in India.
2. To study the GST collections after July 2017 .
3. To study the impact of GST on selected sectors and Indian Economy

RESEARCH METHODOLOGY:

Type of Research: Exploratory and Analytical Research
Data Collection Method: This study has been carried out with the help of secondary
data only, all the data has been collected from the various sources such as websites
& reports and compiled as said by the need of the study.
Sources of Data Collection: The study is based on the secondary data sources such
as statistical data available on the official web site of Finance Ministry of India, the
books published on GST and various contemporary news articles, journals and papers.

III. GST IN INDIA?

GST is an Indirect Tax which has replaced many Indirect Taxes in India. The Goods
and Service Tax Act was passed in the Parliament on 29th March 2017. The Act came
into effect on 1st July 2017; Goods & Services Tax Law in India is a comprehensive,
multi-stage, destination based tax that is levied on every value addition.
In simple words, Goods and Service Tax (GST) is an indirect tax levied on the supply
of goods and services. This law has replaced many indirect tax laws that previously
existed in India.
GST is one indirect tax for the entire country. So, before Goods and Service Tax, the
pattern of tax levy was as follows:

Under the GST regime, the tax is levied at every point of sale. In the case of intra-
state sales, Central GST and State GST are charged. Inter-state sales are chargeable
to Integrated GST.
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Now let us try to understand the definition of Goods and Service Tax – “GST is a
comprehensive, multi-stage, destination based tax that is levied on every value
addition.”
Let us consider the following case:
• Purchase of raw materials
Production or manufacture ——Warehousing of finished goods——Sale to wholesaler—
—Sale of the product to the retailer——Sale to the end consumer
These stages which make it a multi-stage tax. the monetary value added at each
stage to achieve the final sale to the end customer.
Destination-Based :Consider goods manufactured in Maharashtra and are sold to the
final consumer in Karnataka. Since Goods & Service Tax is levied at the point of
consumption. So, the entire tax revenue will go to Karnataka and not Maharashtra.

 GST is an Indirect Tax which has replaced many Indirect Taxes in India. The
Goods and Service Tax Act was passed in the Parliament on 29th March 2017.
The Act came into effect on 1st July 2017; Goods & Services Tax Law in India
is a comprehensive, multistage, destinationbased tax that is levied on every value
addition.

 In simple words, Goods and Service Tax (GST) is an indirect tax levied on the
supply of goods and services. This law has replaced many indirect tax laws
that previously existed in India.

 Under the GST regime, the tax is levied at every point of sale. In the case of
intra-state sales, Central GST and State GST are charged. Inter-state sales are
chargeable to Integrated

 Goods and Services Tax is levied on each of these stages which make it a
multistage tax. The manufacturer who makes biscuits buys flour, sugar and
other material. The value of the inputs increases when the sugar and flour are
mixed and baked into biscuits. The manufacturer then sells the biscuits to the
warehousing agent who packs large quantities of biscuits and labels it. That is
another addition of value after which the warehouse sells it to the retailer

 The retailer packages the biscuits in smaller quantities and invests in the marketing
of the biscuits thus increasing its value.

 GST is levied on these value additions i.e. the monetary value added at each
stage to achieve the final sale to the end customer.
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Figure 1: The Journey to GST

IV. JOURNEY OF GST IN INDIA

• A single common “Goods and Services Tax (GST) began in the year 2000 when
a committee was setup to draft law. In India, the idea of adopting GST was
first suggested by the Atal Bihari Vajpayee Government in 2000. The state
finance ministers formed an Empowered Committee (EC) to create a structure
for GST, based on their experience in designing State VAT.

• September 2016: The Honourable President of India gives his consent for the
Constitution Amendment Bill to become an Act.

• 2017: Four Bills related to GST become Act, following approval in the parliament
and the President’s assent:
• Central GST Bill
• Integrated GST Bill
• Union Territory GST Bill
• GST (Compensation to States) Bill
• The GST Council also finalised on the GST rates and GST rules. The

Government declares that the GST Bill will be applicable from 1 July 2017,
following a short delay that is attributed to legal issues.
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• A comprehensive dual GST was introduced in India from 1 July 2017.The
idea of moving towards the GST was first mooted by the then Union Finance
Minister in his Budget for 2006-07. The talks of ushering in GST took concrete
shape with the introduction of Constitution (122nd Amendment) Bill, 2014.
The Bill was passed by the Parliament on 8 August 2016. This was followed
by the ratification of the Bill by more than 15 states. On 12 April 2017, the
Central Government enacted four GST bills:

• Central GST (CGST) Bill
• Integrated GST (IGST) Bill
• Union Territory GST (UTGST) Bill
• The GST (Compensation to States) Bill

• In a short span of time, all the states approved their State GST (SGST)
laws. Union territories with legislatures, i.e., Delhi and Puducherry, have
adopted the SGST Act and the other 5 union territories without legislatures
have adopted the UTGST Act.

The GST Council, a recommendatory body consisting of representatives of Central as
well as state governments, has met on several occasions and taken important decisions
relating to tax rate structure, exemptions, rules, composition scheme etc.

• The tax is levied as Dual GST by the Centre and states/union territories. The
component levied by the Centre is Central Tax - CGST, while that levied by
the state is State Tax - SGST. The tax levied by union territories is Union
Territory Tax - UTGST.

• The Centre would levy the GST on inter-state trade or imports of services
and goods. This tax is referred to as Integrated Tax - IGST.

• The Central Government will also levy excise duty on tobacco products, in
addition to GST.
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• The tax on five petroleum products, i.e., high speed diesel, crude, petrol, natural
gas, and Aviation Turbine Fuel (ATF) will be outlined later after a decision is
made by the GST Council.

• GST is simplified tax structure adopted by more than 160 countries. France
was the first country to implement GST to reduce tax- evasion. France
implemented first GST in 1954. Since then, more than 160 countries have
implemented GST with some countries having Dual-GST (e.g. Brazil, Canada
etc. model.)

• India’s 28%Tax Rate is the highest among all other countries. Canada’s GST
model has proved to be a big success model. India has chosen the Canadian
model of dual GST.

• Goods and service tax is taking India by the storm. GST will bring in “One
nation one tax” to unite indirect taxes under one umbrella and facilitate Indian
businesses to be globally competitive. The Indian GST case is structured for
efficient tax collection, reduction in corruption, easy inter-state movement of
goods etc.

• The primary motive behind the launch of GST was to eliminate various indirect
taxes, so the cascading effect of taxes can be minimized.

• Indian Tax Structure primarily consists of two types of taxes: ‘Direct Tax’ and
‘Indirect Tax’. Direct Tax is a tax levied directly on the income, wealth, and
profession of an individual. Income Tax and Corporation Tax are the major
direct taxes.

• Indirect Tax, on the other hand, is not chargeable on the direct income of an
individual. It is rather levied on the goods and services consumed by the
ultimate consumer. Customs and GST are the major indirect taxes in India.

• Now, the previous indirect tax system comprised of separate Centre and State
laws. Such a tax structure not only increased the cost of goods but also made
the taxation system more complex. Therefore, to bring in simplicity and reduce
‘cascading tax effect’, a single, unified tax in the form of GST was introduced.
Such a tax system involves levy on the supply of goods or services or both
with concurrent jurisdiction of Centre and States.

V. GST COLLECTIONS AFTER JULY 2017

An Analysis of GST Collection of India (State Wise) with Special Reference to Calendar
Year (2019-2020)
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GST Revenue Has An Increasing Trend Before Lockdown Period But Situation Changed
Drastically After Lockdown.Crores Of Gst Revenue Loss To Government After
Lockdown Period And Gdp Of Our Country Has Fallen Drastically.Estimated To Be
Fallen By 25%. Due To This Pendamic And Various Other Factors.
Figures in crores : Sources : Data collected from https: //cleartax.in

GST COLLECTION GRAPH FROM DEC 2019-AUGUST 2020

GST collection was badly hit in the current financial year due to the 68-day
nationwide lockdown since March 25 to check the spread of Covid-19.
Sources : Data collected from https: //cleartax.in
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GST TAX COLLECTION DATA AFTER 1st JULY 2017 TO JANUARY 2022

• GST collection for Financial Year 2021-2022 till 31st January 2022 is Rs 12,13,108/
- as published on CBIC website , which is highest GST revenue collection
since implementation of GST Regime in India,still two months are left in this
current Financial year.

• Thus GST tax revenue is showing increasing trend.There is Record GST collection
in January 2022 which is Rs. 1,40,986 crores according to CBIC website
(www.cbic.gov.in), which is highest since the inception of GST Regime in India.

VI. IMPACT OF GST ON THE INDIAN ECONOMY

GST the biggest tax reform in India founded on the notion of “one nation, one market,
one tax The single biggest indirect tax regime has kicked into force, dismantling all
the interstate barriers with respect to trade. 

GST: The Short-Term Impact

• From the viewpoint of the consumer, they would now have pay more tax for
most of the goods and services they consume. The majority of everyday
consumables now draw the same or a slightly higher rate of tax.

• Furthermore, the GST implementation has a cost of compliance attached to it.
It seems that this cost of compliance will be prohibitive and high for the small
scale manufacturers and traders, who have also protested against the same.
They may end up pricing their goods at higher rates

GST: The Long-term Impact

It is expected that GST would not just mean a lower rate of taxes, but also minimum
tax slabs. Countries where the Goods and Service Tax has helped in reforming the
economy, apply only 2 or 3 rates – one being the mean rate, a lower rate for essential
commodities, and a higher tax rate for the luxurious commodities. Currently, in India,
we have 5 slabs, with as many as 3 rates – an integrated rate, a central rate, and a
state rate. In addition to these, cess is also levied. The fear of losing out on revenue
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has kept the government from gambling on fewer or lower rates. This is very unlikely
to see a shift anytime soon; though the government has said that rates may be revisited
once the RNR (revenue neutral rate) is reached.

• The impact of GST on macroeconomic indicators is likely to be very positive
in the medium-term. Inflation would be reduced as the cascading (tax on tax)
effect of taxes would be eliminated.

• The revenue from the taxes for the government is very likely to increase with
an extended tax net, and the fiscal deficit is expected to remain under the
checks.

• Moreover, exports would grow, while FDI (Foreign Direct Investment) would
also increase.

• The industry leaders believe that the country would climb several ladders in
the ease of doing business with the implementation of the most important tax
reform ever in the history of the country.

GST Revenue

• GST revenues continue to rise, owing to the number of registered taxpayers
and improved compliance with more returns being filed

• GST collections peaked in April 2018 at Rs 1.03 lakh crores. This is much higher
than the monthly average GST collection in the last financial year of Rs 89,885
crores.

Economic Impact

• The government and industry expected that the GST would be instrumental in
reducing economic distortions, which in turn, would provide necessary impetus
to economic growth.

• Gst revenue has an increasing trend before lockdown period but situation changed
drastically after lockdown.crores of gst revenue loss to government after
lockdown period and GDP of our country has fallen drastically.estimated to
be fallen by 25%.

E-Way Bill 

• Introduction of e-Way bill was one of the most important steps in the tax
mechanism which mandates all interstate and intrastate movement of goods to
be registered on the e-way bill portal.

• The system has steadily generated 2.8 crores to 3.7 crores e-Way Bills, for
each month from April 2018 till June 2018. This system is now stable and can
be expected to handle the large number of e-Way Bills efficiently.
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Industry Impact

Exporters
• After the implementation of GST, it has been found out that the export industry

started getting revenue and capital issue within the first month of its
implementation. The export industry faced tough times till recently, due to
non-availability of refunds Total GST refund of over Rs 20,000 crores is pending
with the government, as per the Federation of Indian Export Organizations.

Logistics sector
• The industry segment which benefited most of the GST rollout was the logistics

sector. With check-posts removed, truckers were able to deliver goods faster
leading to quicker turnaround time. For the transportation and logistics sector,
GST is expected to have a long-term positive impact with consolidation of
warehouses, which will help in improved load availability and drop in vehicle
transit time.

Impact of GST on Manufacturers, Distributor, and Retailers

• Declining exports and high infrastructure spending are just some of the concerns
of this sector.

• Multiple indirect taxes had also increased the administrative costs for
manufacturers and distributors and with GST in place, the compliance burden
has eased and this sector will grow more strongly.

• But due to GST business which was not under the tax bracket previously will
now have to register. This will lead to lesser tax evasion.

Impact of GST on Service Providers

• The implementation of the GST (Goods and service tax) will pose some major
advantages and a few disadvantages to the services industry. For service industry,
GST system has definitely increased the compliance burden. GST implementation
is bound to face hiccups during initial days but things will be much smoother
once the issues are addressed.

GSTR Impact on service sector – both positively and negatively.

• Positive impact
• No double taxation
• More Clarity For Software Industry
• Repairs and maintenance
• Access to inputs held in stock
• Fewer costs to service providers
• The cost of inputs is likely to drop:
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• It will bring equality in all states:
• Negative Impacts Of GST On Service Sector
• Lack of a centralized registration: With the previous taxation system, many

service providers rejoiced over being able to register all their businesses in
different areas from a central place. However, this privilege has been taken
away. Now, they have to register their businesses in the respective state and
pay the CGST tax.

• Taxation for free services: If a business is going to supply services for free,
they will still get taxed for it. Every supply that is made without consideration
is taxed. This means you have to prepare yourself before you offer any free
services.

• Increased cost of service to end consumer: Because the rate of taxation will
go higher in the GST system, the end consumer will also feel a pinch of extra
expenditure. The taxation is between 18% and 20%. Because this rate is high,
the cost of service will be higher.

• Lack of a centralized system of accounting: Every business in every state has
to have their accounting records because there is no centralized registration of
businesses. Every business in every state is financially accountable to that state
for taxation. This means that the accounts of the business will have to be
separate.

• Burdensome filling of returns: As a business owner, you will have to file
returns for all the businesses in all the different states separately. This is also
because of decentralized registration.  This can prove to be burdensome and
tiresome as well. You are needed to file as many as 37 returns in just a year,but
now it is reduced to 26 returns.

• The burden of public education: The business owner is charged with the
responsibility of educating the masses on the benefits of this GST system.
Failure of which may lead to unprecedented events.

Impact on MRP priced products After GST Implementation.

• Maximum retail price is labelled on every product. It is the highest price
determined by the manufacturers for a specific product before the sale in India.
Retailers cannot charge customers more than MRP. Maximum retail price printed
on a product is inclusive of all taxes.

• If there is a decrease in price due to a reduction in GST rates, then the
manufacturers need not publish it in the newspapers Only the stocked products
with the manufacturer were required to put on the advertisement. The new
products coming after 1st July 2017 were not covered under the advertisement
rule. If a retailer charges GST over maximum retail price, a consumer can file
a complaint against him. A consumer can file a complaint at the ministry or
several anti-profiteering commissions set up in India
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• Penalties for charging GST on maximum retail priced product
• If a retailer sells products above maximum retail price, then a penalty of Rs.1

lakh or one year of imprisonment is applicable after Implementation of GST.

GST on Advertising Sector

•  The advertisement sector will be subject to higher tax, which will move from
the current 15% to 18% under the GST regime, leading to brands ending up
paying more.

Impact of GST on Rent

• When you rent out a residential property for residential purpose, it is exempt from
GST. Any other type of lease or renting out of immovable property for business
would attract GST at 18%, as it would be treated as a supply of service.

• After GST was implemented, the threshold limit for applicability of GST has
been increased to Rs.20 lakh from Rs.10 lakh that was in the pre-GST era.
This makes many landlords – who were earlier covered under the service tax
regime to be at ease now up to another Rs.10 lakhs earned.

GST Impact on Gold & Gold Jewellery Prices

• Gold has become expensive, by about 0.75% post the introduction of GST.
• Earlier, the tax on gold was 1% service tax and 1% VAT , amounting to 2%.

GST have hiked the tax rate of gold to 3%.
• Gold, Diamonds, Precious stones will attract 3% GST which will increase prices

in most states where the earlier rate came to 2% (1% excise +1% VAT).

Impact of GST on the Organised gold sector

• It is believed that the implementation of GST will have dramatic affects on
gold trade as only 30% of the gold trade is organised. Although GST is set to
benefit the organised gold trade, as by having greater transparency and
accountability, it may also prompt some jewellers to move to unorganised areas.
This might happen by buying cheaper smuggled gold and selling without bills.

Impact of GST on Unorganised gold sector

• It is estimated that India imports 700-800 tonne of gold annually, out of which
almost 30 is smuggled (mainly through Dubai). This gold comes under the
unorganised sector. GST has spiked the gold rates by 13%, which may increase
the chance of smuggled gold making its way to the Indian shores, more than
usual.

• Many gold and silver merchant associations in India are requesting the government
to reduce the importing duty on gold to 6%, like in the past. Also, the GST
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framework requires businesses to report every transaction to claim input credit.
This might hurt the unorganised gold market.

• The Goods and Services Tax (GST) for gold was fixed at 3% and an additional
8% tax was fixed to be levied on making charges. This was condemned by
many gold associations in India, and the tax on making charge was reduced
to 5%.

• The spike in the rate of gold can due to the import duty which has been
retained. Currently, gold attracts an import duty of 10%, in addition to 3%
GST, and 5% making charges (GST).

Impact on Goods Transport Agency under GST

• What is a GTA?
• As per Notification No. 11/2017Central Tax (Rate) dated 28th June, 2017, ”goods

transport agency” or GTA means any person who provides service in relation
to transport of goods by road and issues consignment note.

• A consignment note is a document issued by a goods transportation agency
against the receipt of goods for the purpose of transporting the goods by
road in a goods carriage.

• If a consignment note is not issued by the transporter, the service provider
will not come within the ambit of goods transport agency.

• If a consignment note is issued, it means that the lien on the goods has been
• transferred to the transporter. Now the transporter is responsible for the goods

till its safe delivery to the consignee. 
• Pure transportation of goods services is mostly provided by unorganized sector

and hence they have been specifically excluded from the tax net. In respect of
GTA, the liability to pay GST falls on the recipients under reverse charge in
most of the cases. However, the GTA may opt to pay under forward charge.

• However, transporters were confused in the beginning due to the law “persons
who are required to pay tax under reverse charge” have to be compulsorily
registered. Transporters refused unregistered dealers because they were afraid
they would have to register.

Payment is by sender

• If the supplier of goods (consignor) pays the GTA, then the sender will be
treated as the recipient. If he belongs to the category of persons above then
he will pay GST on reverse charge basis.
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Payment by Receiver

• If the liability of freight payment lies with the receiver (Consignee), then the
receiver of goods will be treated as a receiver of transportation services. If he
belongs to any of the above category of persons, then he will pay GST on
reverse charge basis.

How will GST Impact Your Personal Finances?

• Impact of GST on your personal finances will be mixed. For many items, there
is a reduction in taxes. This is mainly because Government has put up strict
anti-profiteering measures & warned businesses of tax raids to make sure the
companies pass on the benefits to their consumers.

Impact of GST on Food Items

• Most food items are exempted from GST. They were also not taxable under
old regime so prices expect to be largely neutral.for eg :Cereals, Fresh fruits
& vegetables (Other than frozen or processed) , Meat (Other than in frozen
state and put up in unit containers) , Fish (not frozen or processed) , Common
salt.

• There was confusion whether wheat, flour, rice sold in packets would be under
high tax. Revenue Secretary has clarified that only those sold under a registered
brand name will attract a higher tax of 5%. So, your normal unbranded packets
from your local grocery will still be 0 rated.

• With the declaration of GST rates of fruits and vegetables, fresh and unprocessed
fruits and vegetable have been exempted which is a positive impact of GST
for agricultural industry. However higher rates of 12% and 18% have been
introduced for dry fruits and preparation from fruits and vegetables which
were taxed at a rate of 5% earlier leading to a negative impact on FMCG
Companies.

• The overall GST rates will impact majorly the end consumers as the goods
which was earlier taxed at a rate of 5% will now be taxed at 12% or 18%
leading to a price increase and consumption decrease.

• Household Items
• Hair oil, soaps, shampoos are expected to get cheaper.
• Cost of washing clothes will increase due to increase in rate of detergent and

also due to increase in tax on services of laundry places.
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• Other basic items such as Kumkum, alta, puja samagri, bangles (except those
made from precious metals) are exempted from GST which will lead to decrease
in prices. However, makeup will be more expensive under GST falling under
28%.

Other Household Items & Appliances

• Kitchen utensils like stainless steel cooker, pan etc are a little cheaper as they
are charged at the rate of 12% under GST compared to the old tax rate of
19.5%.

• Sanitary items like taps, faucets etc. are costlier under GST as they are also
kept under the 28% tax bracket.

• Heavy home appliances such as air conditioners, washing machines are more
expensive under GST. Their maintenance and service contracts will also be
more expensive as services attract 18% GST.

• So making small repairs to your home (replacing a tap) & home appliances
will be costly under GST.

Medicines

• Human blood and its various components are exempted under GST as well as
existing laws so prices will remain neutral.

• Only chemical contraceptives (hormones based) were earlier exempted. Now
condoms and other contraceptives are also exempted under GST.

• Impact on life saving drugs including medicines for diabetics are largely neutral
which were taxed also around 5% under VAT/excise regime.

• Prices of ayurvedic and other alternative medicines will increase as they are
taxed under 12% GST.

• Service industry are now under 18% GST compared to the earlier 15%. So,
mobile connections, DTH booking of tickets through agents, apps will increase.

• Computers are expected to become cheaper.

Restaurants

• Dining out will be cheaper in most cases because of decrease in taxes. Earlier
tax on restaurants came to an effective rate of 20.5%. This has been reduced
for all restaurants to 18% GST, including 5-star restaurants. Even better, non-
ac restaurants without alcohol will be even cheaper under 12% tax. Many
restaurants have already started giving discounts and happy hour low prices.

• So, eating out is definitely easy on your finances in GST
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Moviegoers

• Movie tickets will attract GST at 28% and food, drinks at theatres will attract
18%. The effect of GST will be mixed depending on the states. States with
high entertainment tax such as Maharashtra, UP, will be benefitted as it will
reduce the prices for the end consumers. However, GST will have a negative
effect on states which already have a low entertainment tax such as Punjab,
Rajasthan.

Banking & Insurance

• Ironically, your actual financial transactions will reduce your finances due to
the increase of tax on services to 18% (from earlier 15%)

• So, your life, health, car insurance premiums will increase. Cost of taking out
a loan will also increase due to the service component in loan processing etc.

• Banking services charge 15% service tax currently which will increase to 18%
under GST.  Most banks have applied transaction charges on cash withdrawals
from different bank ATMs, cash withdrawals from branch (first 5 for both are
free). All these attracted 15% service tax which has increased to 18% under
GST regime.

Travelling

• Prices of mid-large cars will increase as they will attract 28% GST along with
cess.  However, prices of small cars will attract 1%3% cess thus resulting in a
decrease in prices. Mid-sized cars, SUVs and luxury cars will have a 15% cess.
Motorcycles will attract 3% cess.

• Travelling by app based cabs like Ola, Uber has become cheaper as the tax has
reduced to only 5%. Already, we pay a reduced amount on travelling. Also,
all radio-taxi companies have started various discounts and offers keeping in
line with the anti-profiteering measures

Tourism

• Railways tickets will increase slightly due to rates. Economy air prices will
fall. However, luxury and business class ticket prices will rise.

• Budget hotel rooms below Rs. 1000 per day are exempted from GST. Rooms
between 1000- 2500 will attract 12% GST. Rooms between 2500-7500 will be
taxed under 18%. Rooms above 7500 are taxed at the luxury rate of 28%.
Hotel rent will decrease for all rooms except for the high-end luxury ones.

Housing
• Cement prices will increase due to the 28% GST rate. In turn, costs for

infrastructure and housing which are highly dependent on cement, will also
increase.
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• Also rent of office buildings will be subject to GST of 18%. However, the rent
of residential buildings are exempted from GST.

Impact of GST on IT Sector

The earlier VAT/service tax regime in India was complicated due to multiple taxes,
innumerable compliance obligations, and tax cascading. Under the GST regime, it will
result in a simpler tax regime, especially for the IT sector.Tax Rates Under Excise/
VAT/Service Tax Under the old tax regime, the sale of packaged software attracts
both VAT and service tax. VAT rate is around 5% in most states and service tax rate
is 15%. Excise duty is also applicable in the case of manufacturing of IT products.
Example: If a software comes on a CD, DVD or hard disk, then there are 3 taxes that
apply to it.

• Excise duty for manufacturing of product
• VAT for sale and
• Service tax for providing service as software can be downloadable for multiple

times.
All such complications and double taxation will be removed under GST.

• GST on IT sector will attract 18% on software services provided by software
companies. For purely software services, the cost of such services will increase
under GST

IMPACT OF GST ON SERVICE SECTOR

Source: Data collected from https: //cleartax.in/s/sac-codes-gst-rates-for-services
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Impact of GST on Durable Items

Data collected from https://economictimes.indiatimes.com/industry/cons-products/
durable/gst-rate-on-consumer-durables-should-be-18-ceama/articleshow/55292150.cms;
https://cleartax.in/s/pearls-diamonds-gold-platinum-gst-rate-hsn-code

CONCLUSION

The introduction of GST is truly a game changer for Indian economy as it has replaced
multi-layered, complex indirect tax structure with a simple, transparent and technology–
driven tax regime. It will integrate India into a single, common market by breaking
barriers to inter-State trade and commerce. By eliminating cascading of taxes and
reducing transaction costs, it will enhance ease of doing business in the country and
provide an impetus to “Make in India” campaign. GST will result in “ONE NATION,
ONE TAX, and ONE MARKET”.It is believed that GST would put India’s indirect tax
structure at parwith more than 140 countries and would be productive for all the
sectors. Implementations of such reforms does face surmountable challenges,however
this is expected to bring in benefits in the form of higher GDP and also transparency
in the tax system.The GST would be imposed on the value-addition and thus would
leave lesser scope for tax evasion.
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The Jurisprudential Perspective of Privacy in India: A Critical
Analysis
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ABSTRACT

Article 21 protects the right to privacy as an integral aspect of the right to life and personal
liberty, as well as the freedoms provided by Part III of the Constitution. Other rights, such as
the free growth and expression of an individual’s personality, identity, and opinions, as well as
their ability to engage in political, economic, social, and cultural life, are made possible by
privacy. The Supreme Court’s decision to give Article 21 a new dimension in the Post-Maneka
period is an interesting development in Indian constitutional law. Art. 21 is the heart of the
FundamentalRights, according to the Supreme Court. Article 21 has proven to be a multifaceted
document. The expansion of Art.21’s dimensions was made feasible by giving the words ‘life’
and ‘liberty’ in Article 21 a broader connotation. These two words in Art.21 should not be
interpreted literally. These are organic concepts that should be interpreted in a meaningful way.
The Supreme Court has ruled that a right does not have to be clearly declared as a fundamental
right in the constitution to be considered a fundamental right. Changes in the country’s political,
social, and economic landscape necessitate the recognition of new rights.The right to privacy is
one such right that has emerged as a result of expanding the scope of Article 21. The right to
privacy is not explicitly stated in the constitution. The Supreme Court, on the other hand, has
removed such a privilege from Art. 21. Right to Privacy is inclusive in nature to Article 21
and is not negotiable in any circumstances.
Keywords : Fundamental Rights, Article 21, Individual’s Personality, Life and Personal Liberty,
Right to Privacy, Growth and Expression.

INTRODUCTION

Many international treaties recognise privacy as a fundamental human right. It is
crucial for the preservation of human dignity and is one of the most critical pillars of
a democratic state. It defends one’s own and others’ rights. By virtue of their being,
all humans have the right to privacy. Physical integrity, individual autonomy, free
speech, and the freedom to move or think are all included. This indicates that privacy
encompasses integrity, personal autonomy, data, voice, permission, objections, movements,

* Assistant Professor of Law, GLS University, E-mail: srutibansal.hjs@gmail.com,
Mobile: 9161489770
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thoughts, and reputation in addition to the body. As a result, it is a neutral interaction
between an individual, a group, and an individual who is not subject to interference,
unwelcome invasion, or personal freedom invasion.The concepts of privacy and the
right to privacy are difficult to hold on.The concept of privacy is based on natural
rights philosophy and frequently corresponds to modern information and communication
technologies.Our right to maintain the territory around us, which includes all that is
ours, such as our bodies, houses, possessions, thoughts, feelings, secrets, identities,
and so on, is known as privacy.
The Indian Constitution’s Preamble provides all people of the country the right to
freedom of opinion, expression, belief, faith, and worship.The language of Art. 21 of
the Indian Constitution, which includes the term “personal liberty,” demonstrates that
in order for an individual to live a dignified life, his or her liberty must be preserved,
which eventually necessitates the legal acknowledgment of the right to privacy.Article
21, which speaks of the rights to life and personal liberty, is the heart and spirit of
the Indian Constitution.The right to life is one of the most basic fundamental rights,
and no one, including the state, has the capacity to violate or revoke it.Article 21
encompasses all areas of life that contribute to the purpose of a person’s life.Article
21 safeguards human dignity, personal autonomy, and the right to privacy, among
other things.The right to dignity has been recognised as a fundamental component of
the right to life, and it is owed to all humans.
Right to privacy was not recognised under Article 21 from the foundation of the
Indian Constitution but after various cases and after viewing the landmark case for
Right to Privacy in U.S. in India Right to Privacy was given recognition from Kharak
Singh v. State of U.P.and further stated that there should be no deprivation of ‘personal
liberty’ within the meaning of Article 21.

ORIGIN OF RIGHT TO PRIVACY IN US

Privacy was defined a long -term back in the history of U.S. by various landmark
judgements.”Privacy” refers to the reasonable assumption that personal information
revealed in a private setting will not be divulged to third parties if doing so would
embarrass a person with ordinary sensitivities. Courts and legislatures have designated
areas where persons can expect privacy in case law and statutes, respectively (e.g.,
their homes). In addition, most statute laws include both civil and criminal sanctions
for privacy violations. These and other privacy regulations would be unnecessary if
people kept personal information to themselves and conducted their activities in their
homes or other places where they reasonably anticipate privacy. However, people
reveal personal information for a variety of reasons.
There were many leading judgments which contributed in the Evolution of the Concept
of Privacy. In the landmark case of New York Times Co. v. SullivanThe Court ruled
that the First Amendment necessitated a rule prohibiting a public official from obtaining
damages for a defamatory untruth relating to his or her official behaviour unless the
remark was made with genuine malice. Actual malice, according to the Court, is knowing
that the defamatory statement is false or making it with reckless disregard for whether
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it is true or not. The Court ruled that there was no evidence offered to prove that
the New York Times published the advertisement with actual malice, and hence could
not be held accountable in a libel action.
In the case of Griswold vs. Connecticut the Court found that the right to marital
privacy was protected by the United States Constitution (“Constitution”), and that
the Connecticut Statute prohibiting contraception usage was unconstitutional. It stated
that, while the Constitution did not expressly protect the right to privacy, the right
existed as a result of the Bill of Rights’ various protections. It reasoned that, while a
right may not be directly stated in the Bill of Rights, it could be read into the document
to make the guarantees provided more relevant. The assurances had penumbras that
radiated outwards from them to “give them life and substance.” These protections,
according to the Court, constituted private zones.
In the case of Roe v. WadeThe court held that a woman’s right to privacy includes
her decision whether or not to terminate her pregnancy, but that this right is not
absolute, and that it may be limited by the state’s legitimate interests in protecting
the woman’s health, maintaining proper medical standards, and protecting potential
human life.The court held that the state may not interfere with or regulate an attending
physician’s decision, reached in consultation with his patient, that the patient’s pregnancy
should be terminated prior to the end of the first trimester; from and after the end
of the first trimester, and until the point in time when the foetus becomes viable, the
state may regulate the abortion procedure only to the extent that such regulation
relates to the preservation of the foetus.

INTERNATIONAL CONVENTIONS ON RIGHT TO PRIVACY

Privacy has a lengthy history, with roots dating back to ancient civilizations.In their
renowned article The Right to Privacy, published in 1890, Samuel D. Warren and
Louis D. Brandeis were the first to grasp the challenges to privacy posed by technological
and societal advancements.
Article 12 of UDHR (Universal Declaration of Human Rights) states that “No one
shall be subjected to arbitrary intrusions into his or her private, family, home, or
correspondence, or attacks on his or her honour or reputation.Everyone has a legal
right to be protected from such interference or attacks.”
Article 17 of ICCPR (The International Covenant on Civil and Political Rights)stated
that “No one’s privacy, family, home, or communication shall be invaded arbitrarily
or unlawfully, nor should anyone’s honour or reputation be attacked arbitrarily or
unlawfully.”

EXAMPLES OF RIGHT TO PRIVACY

Doctor-Patient Confidentiality

The concept of doctor-patient confidentiality is founded on the idea that a person
should not be afraid to seek medical treatment for fear of their illness being revealed
to others.The goal of this private relationship is for patients to feel at ease enough to
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share any and all necessary information.This aids the doctor in making an accurate
diagnosis and, as a result, providing the best possible medical care to the patient.As
a result, if a doctor accepts a patient, it is expected that the doctor will keep that
special knowledge confidential and use it solely for the patient’s benefit.Though there
are few restrictions, he or she cannot disclose any medical information about the
patient to third parties without the patient’s consent.The doctor’s professional
responsibility of secrecy extends not only to what a patient discloses to him, but also
to any judgments and conclusions he or she may reach after examining or assessing
the patient.All medical data as well as conversations between the patient and the
doctor are protected by confidentiality.
In most cases, this also includes communications between the patient and other members
of the doctor’s team.When a patient’s personal information is revealed to a third
party without their permission, this is referred to as a breach of confidentiality. In a
case of Mr. X v. Hospital Zthe Supreme Court held that every right has a corresponding
obligation, and vice versa; nevertheless, this rule is not absolute, and there are some
exceptions, such as when a right exists but no corresponding duty.The Court looked
at the relevant provisions of the Indian Code of Medical Ethics and the General
Medical Council’s guidelines on HIV infection and AIDS to understand the exceptions
to the rule of confidentiality, and concluded that disclosure of medical information
was permissible in the public interest, particularly where there is an immediate future
health risk to others, as there was in this case.The Appellant’s right to confidentiality
was found to be unenforceable in this case because the planned marriage constituted
a health risk to an identified person who was prevented from contracting a terrible
sickness.There are a few exceptions, such as disclosures to state health officials and
court decisions mandating the production of medical records.Under state legislation,
patient privacy is safeguarded.If a patient’s private information is disclosed without
permission and the patient suffers harm as a result, the patient may be able to sue
the medical provider for malpractice, invasion of privacy, or other related torts.Naturally,
there was no infringement if the patient agreed to the disclosure.

SOCIAL SURVELLIANCE OF COMMON PEOPLE

Surveillance is an important instrument for preserving the state’s sovereignty, integrity,
and security, as well as for preventing and investigating these crimes.However, because
to the lack of a data protection statute that covers the millions of monitoring orders,
the government has unrestricted access to residents’ private lives.In the case of Kharak
Singh v. State of U.P. the Court gave various guidelines regarding “Survelliance” and
the court dealt with UP Police Regulations which provided for secret picketing,
domiciliary visits, periodical inquiries, reporting of movements and collection of records
of history-sheeters, violating Article 21 and held that knocking someone’s door at 2
AM in night is violation of Privacy and doesn’t comes under the purview of the term
“Survelliance” and the Right to Privacy.In the case of Govind v. State of Madhya
Pradeshthe Court held that Privacy-dignity claims can only be dismissed if an important
countervailing interest is demonstrated to be greater, and the law infringing on the
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right to privacy “must satisfy the compelling state interest test”. Even if the freedoms
under Articles 19 and 21 were considered to give birth to a distinct basic right of
privacy, the Court ruled that this right could not be absolute and would be susceptible
to restrictions based on the compelling public interest test.The Court cited Article 8
of the European Convention on Human Rights as an example, which recognised the
right to privacy while also allowing for reasonable limitations on its enjoyment.
There are various legislations in India in relation to governance of Surveillance i.e.
Information Technology Act, 2000 and Indian Telegraph Act , 1885. Section 5 of the
Indian Telegraph Act authorises the central and state governments to intercept messages
in two situations.If it is deemed essential or expedient to do so in the event of a
public emergency or in the interest of public safety.

UNAUTHORIZED PHONE TAPPING

The act of wiretapping has an impact on both the right to privacy and the right to
freedom of speech and expression, both of which are protected by the Constitution.
Art. 21 of the Constitution, which protects life and liberty, can only allow laws enacted
by the legislature that meet constitutional requirements and follow a procedure that
is just, fair, and reasonable. Furthermore, except as provided in Art. 19 of the
Constitution, no violation of the right to freedom of speech and expression is permitted.
Telephone tapping is the practise of secretly listening to or recording a telephone
conversation in order to learn about other people’s actions. In some countries, it’s
also known as ‘wiretapping’ (predominantly in USA).
Phone tapping can only be done in an official capacity with the consent of the appropriate
authorities. However, if it is done in an unofficial and illegal manner, it is prohibited
and will result in the person responsible for the breach of privacy being prosecuted.Phone
tapping is only legal in India if it is done with the approval of the relevant department.
[3]However, if it is done in an unauthorised manner, it is illegal and will result in
the person responsible for the breach of privacy being prosecuted. Telephones and
other communication devices are listed in Entry 31 of the Indian Constitution’s Union
List, which is based on Entry 7 of the Government of India Act 1935’s Federal List.
Under Section 5(2) of the Indian Telegraphic Act, 1885, both the Central Government
and the State Governments have the authority to intercept telephone calls.In some
cases, an investigating body or agency will need to record the phone conversations
of the person under investigation.Before carrying out such an act, such authorities
must first obtain approval from the Home Ministry.Particular grounds must be stated
in the application for authorisation.Furthermore, the necessity of telephone interception
must be demonstrated.Only when the ministry has assessed the merits of the application
for interception will it evaluate it and provide approval.
In the case of Public Union of Civil Rights v. Union of Indiaproperly known as telephone
trapping case the Hon’ble Supreme Court held that the tape recording is the violation
of right to privacy and it can be permitted to be done only in substantial offences
with the prior permission of the Chief Ministry of Intelligence Bureau.
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JUDICIAL PRONOUNCEMENTS IN THE EVOLUTION OF RIGHT TO PRIVACY

Although the Indian Constitution does not explicitly acknowledge the ‘right to privacy’
as a basic right, it is implied in the provisions of Article 21 of the Constitution, as
judicial judgments detailed here show. There are various landmark judgements in
which “Privacy” has been given a new direction and relevancy. With these judicial
decisions, the birth of ‘Right to privacy’ as a Fundamental Right can be traced.
The Supreme Court first reviewed whether the “right to privacy” is a basic right in
M. P. Sharma and Ors. v Satish Chandra, District Magistrate, Delhi and Ors., in which
the warrant granted for search and seizure under Sections 94 and 96 (1) of the Code
of Criminal Procedure was challenged.The Supreme Court of the United States had
ruled that the authority of search and seizure did not violate any constitutional
provisions.In addition, the Hon’ble Supreme Court refused to recognise the right to
privacy as a basic right protected by the Indian Constitution.
Following that, in the case of Kharak Singh v State of Uttar Pradesh and Ors., the
Hon’ble Supreme Court considered whether surveillance of an accused by domiciliary
visits at night would be an abuse of the right guaranteed under Article 21 of the
Indian Constitution, raising the question of whether Article 21 included the right to
privacy.The Supreme Court ruled that such surveillance was in fact illegal under Article
21.The majority judges went on to say that because Article 21 does not explicitly
include a privacy provision, the right to privacy cannot be regarded as a fundamental
right.
Following that, in the case of Gobind v State of M.P., the police’s power to conduct
domiciliary surveillance was challenged as being incompatible with the right to privacy
guaranteed by Article 21 of the Indian Constitution.The Hon’ble Supreme Court ruled
that the police regulations violated the essence of personal liberty, and while it recognised
the right to privacy as a fundamental right guaranteed by the Indian Constitution, it
favoured the evolution of the right to privacy on a case-by-case basis rather than
treating it as absolute.
In the case of R. Rajagopal and Anr. v State of Tamil Nadu, the Hon’ble Supreme
Court, in its summary of the verdict, endorsed a similar argument.
In the case of People’s Union for Civil Liberties (PUCL) v Union of Indiathe Hon’ble
Supreme Court stated”We have, therefore, no hesitation in declaring that right to
privacy is a part of the right to “life” and “personal liberty” inherent under Article
21 of the Constitution,” and the facts of a case give rise to a right to privacy, Article
21 is invoked.The said right cannot be reduced “unless in accordance with legal
procedure.”
Yet again as of late, this issue was raised under the watchful eye of the Hon’ble
Supreme Court on account ofK. S. Puttaswamy (Retd.) v Union of India, in which
case the ‘Aadhaar Card Scheme’was tested on the ground that gathering and accumulating
the segment and biometricinformation of the occupants of the country to be utilized
for different designs is in break of thecrucial right to protection encapsulated in Article
21 of the Constitution of India. Given theuncertainty from earlier legal points of
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reference on the protected status of the right to security,the Hon’ble Supreme Court
alluded the make a difference to a protected seat comprising of 9(nine) judges.It was
contended for the benefit of the Petitioners that the right to security is particularly
acrucial right which is co-end with the freedom and poise of the individual andthis
right is found in Articles 14, 19, 20, 21 and 25 of the Constitution of India read witha
few worldwide agreements. In actuality, the Union of India battled that ‘rightto
protection’ is anything but a basic right ensured under the Constitution. The
essentialprotection of the Union of India was that (i) assuming the designers of the
Constitution needed toincorporate the ‘right to protection’ as a basic right, the equivalent
would have been explicitlyincluded inside the Constitution; (ii) protection is innately
an abstract and ambiguous idea.The idea of protection is challenging to characterize.
Such unclear idea can’t be raised to acrucial right; (iii) The current regulations as of
now give adequate assurance to peopleagainst the intrusion of protection; and (iv)
‘right to security’ is an authentic case having theauthorization of custom-based regulation,
each such case can’t be raised to a key right.

CONCLUSION

With the acknowledgment of protection as an essential and basic right of an individual,
India most certainly can’t fall behind. The judgment of the Supreme Court is right
and valid and with the developing data innovation, protection should be key right.
In any case, it is likewise a fact that tough regulations needs presentation after this.
A specialist council should be framed to test into the matter regarding the number of
protection encroachment issues are occurring in India and appropriately regulation
only managing such issues should be established. Information insurance regulations
should be made more tough and should adjust to OECD rules. Only a couple of areas
like segment 43A of the IT Act will not be adequate to direct the information insurance
at such a huge scope when plans like Aadhar are to be executed.
In accordance with the evolution, India came up with preserving the rights of the
data owner, the Personal Data Protection Bill of 2019 intends to build a strong foundation
for privacy protection. The bill also allows for “digitally enabled consent,” which
ensures that consent is given in real time and that the data owner always has the
option to cancel content.The Personal Data Protection Bill 2019 is being written with
three key goals in mind: first, to provide data owners additional rights, and second,
to ensure that consent is unbundled, clear, and given in real time.The bill’s third
significant worry revolves around data localization.This sparked a discussion, with
many businesses demanding that the government strike a delicate balance between
trade and privacy.The current law addresses the issue of data localisation by loosening
cross-border data transfer regulations.Though the sharing of important data is still
mostly prohibited, exceptions have been made for health and emergency services.In
general, the bill advances the country’s privacy regulations.Unlike the 2018 draught,
which put blanket limits on cross-border data transfers, it takes a more balanced
approach.The importance of consent and data principle rights is again emphasised in
the new draught bill.
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With regards to struggle between encroachment of protection and public interest,
sensible consideration should be taken to decide concerning what is more significant.
Individual interest can’t abrogate public interest. The proverb “salus populi est suprema
lex” and that implies public government assistance is the most elevated regulation
should be kept up with in the vote based system. Jurisprudentially likewise, Bentham
gave the aggravation and delight speculations. Consequently, the Government should
consider the joy of bigger number of individuals ought to attempt to incur lesser
agony. There should be guideline on the inconsistent utilization of force by the
Government concerning individual data of individuals. Probably the best benefit that
India has is that the Privacy bill, 2011 is as yet forthcoming in the Parliament.
Consequently, important alterations can be made to it prior to sanctioning it as regulation.
All things considered, Indian ought to likewise come among the rundown of nations
and ought to decriminalize homosexuality. Protection as a crucial right can’t be made
a special case for a specific local area since they have various qualities. To the extent
that consensual sex happens between two people in shut room which doesn’t hamper
public activity, homosexuality isn’t an awful thing. There ought to be severe rules as
for tapping of phone and authorization from the more significant position should be
made obligatory.
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Understanding Education as a Human Right in the Context
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ABSTRACTS

Role of education, is most important for the human beings, the social system, the countries and
the world as a whole, as level of education creates rationality, a sense of responsibility, a collective
sense of existence and wisdom transcending to equality, justice and peace for everyone. Education
helps promote intellectual, social and moral democracy by laying the foundation of the excellent
citizenry to be able to secure for them Justice, Liberty, and Equality and promote fraternity
with secular values as also enshrined in the Preamble of the Indian Constitution. Our constitution
has clear Directive principles which talked about ‘free’ and ‘compulsory’ education to be endeavored
to be provided to all children up to 14 years of age in ten years from the date of the Constitution
coming in force.
On the other hand, the Human rights are very crucial for the whole human mass for the
required social order and governance, and therefore, necessary awareness about these rights and
related duties and obligation thereof, are needed to be able to enjoy those in a proper and
effective manner by one and all. This essentially, presupposes certain level and standard of
education for appropriately understanding, using, enjoying and also to ordain self to related
duties and obligations towards others attached with or incidental to their rights. All the rights
primarily emanate from the Human rights to acquire the nature and the characteristics of either
a Basic right or the Fundamental right or some special right.
Interestingly, it was the judiciary, which could deduce how our fundamental rights are
interdependent and even could appreciate that certain fundamental rights have no meaning
without the education and that how a very long period of forty four years has transformed a
right towards education, which could not have been justified otherwise, into a right which can
now be even enforced. With such judicial pronouncements, ultimately 86th Amendment Act,
2002, Article 21A was inserted in the Indian Constitution, in Chapter III, with its main aim
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to provide free and compulsory education to all children between the ages of 6-14 years as a
matter of right. To effectively implement this fundamental right, the Right of Children to Free
and Compulsory Education (RTE) Act, 2009 had got to be developed and passed, which took
the responsibility for ensuring that the law is strictly enforced and the children get their right
to be educated. “The RTE Act is the first legislation in the world that puts the responsibility
of ensuring enrolment, attendance and completion on the Government, whereas it is the parents’
responsibility to send the children to schools in the US and other countries”.
Keywords: Education a Human Right, Right to Education a Fundamental Right, Human
Right and the RTE Act.

EDUCATION AND ITS SIGNIFICANCE

The need of education, is not only important for an individual but also for the society
that he or she is the part of. The more are the educated people, the better is going
to be the society. Well learnt or informed or educated persons, are generally expected
to have better knowledge about things and happenings, understand what is good or
bad for them, what is proper or improper behavior, what would lead to a larger
good etc. Similarly, well-educated societies have a better sense of order, behavior
pattern, living standard, progressive and development driven mindset. Progressive
societies grow in all aspects of life measures with the passage of time and attain
prosperity and happiness. Role of education, thus, becomes most important for the
human beings, the social system, the countries and the world as a whole, as level of
education creates rationality, a sense of responsibility, a collective sense of existence
and wisdom transcending to equality, justice and peace for everyone.
Education, thus, is the key driver to understand the meaning and the problems of
life and the ways and means to solve it. Education also helps us to develop our
innovative and creative faculties. Education is a very crucial type of freedom, as it
enables an individual to lead a healthy and comfortable life. There is proven link of
lack of education with poverty, deprivation, poor health, superstitions, under-development,
orthodoxy, conservatism, population growth and lack of happiness etc. For a society
to be progressive, growth and development for a larger good, education of all its
members to the best of the level, is a mandatory expectation.

INFLUENCE OF EDUCATION ON THE DEMOCRATIC SYSTEM

For a democratic system like ours, education is a must, for its proper and effective
functioning. Educated people can understand better the socio-economic conditions of
the country and the way, those are being managed through the political system and
be able to demand corrective measures from the leaders. The number of educated
people and their level of education, has direct relationship with the quality of social
order. Education helps promote intellectual, social and moral democracy by laying
the foundation of the excellent citizenry to be able to secure for them Justice, Liberty,
and Equality and promote fraternity with secular values. Education holds significant
importance for any society. A society can progress and achieve requisite growth and
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development only when the basic or fundamental rights of its citizens or members are
fulfilled.

INDIAN CONSTITUTION AND THE EDUCATION

Our Constitution opens up with a deliberate emphasis on “We the people of Indian”
to constitute India into a SOVERIGN, SOCIALIST, SECULAR, DEMOCRATIC REPUBLIC
to secure JUSTICE, LIBERTY, EQUALITY and FRATENRITY. “It ensure all citizens
equal rights regardless of their caste, religion, gender, place of birth, creed and other
such factors. It becomes imperative for the government to provide a socially just
environment to the people so as to enable them to perform their assigned tasks with
desired diligence and care without any societal differentiation and restriction. A better
way of ensuring equality in all these aspects related to justice is by providing them
the required educational opportunities. On this basis, it can be inferred that improving
literacy and providing adequate educational opportunities is the crux of fulfilling objectives
and narrations made in the preamble of the Indian Constitution. Unless the people
are properly educated, India cannot be turned into a Sovereign, Secular, Socialist,
Republic and a Democratic nation in its true sense.”
Directive Principles of State Policy are in the form of instructions/guidelines to the
governments at the center as well as states. Though these principles are non-justiciable,
they are fundamental in the governance of the country. The idea of Directive Principles
of State Policy has been taken from the Irish Republic. They were incorporated in the
“Constitution in order to provide economic justice and to avoid concentration of wealth
in the hands of a few people.” Therefore, no government can afford to ignore them.
They are in fact, the directives to the future governments to incorporate them in the
decisions and policies to be formulated by them. There were clear Directive principles
which talked about ‘free’ and ‘compulsory’ education to be endeavored to be provided
to all children up to 14 years of age in ten years from the date of constitution coming
in force.

HUMAN RIGHTS AND THE EDUCATION

Human rights mean to refer to certain standards, which recognize and ensure the
dignity of the human beings. These rights govern the manner in which individual
human beings live in the society and relate with each other, apart from defining their
relationship with the State and states obligations towards them. While using their
Human rights, individuals are expected to respect and honor others rights too. In
other words, every government, group of individuals and the individual person has
no right to violate another’s right by doing something. These rights are governed by
the principles of 1) Universality and inalienability- that all the human beings irrespective
where they are located, are entitled to these rights. Neither can these be given up
voluntarily nor can anyone take these away. 2) Indivisibility – That these rights, are
inherent to the dignity of each and every human person, are of equal status with no
hierarchy of rights and, are indivisible irrespective their nature like civil, political,
economic, social or cultural etc. 3) Equality and non-discrimination – That by virtue of
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the inherent dignity of each and every human being, all individuals are considered as
equal, entitled to their human rights without discrimination of any kind whatsoever.
4) Participation and inclusion – That these rights enable each and every person, to get
them entitled to participate and contribute actively, meaningfully and with full freedom
in and for the enjoyment of their civil, political, economic, social and cultural development.
5) Accountability and rule of law – That these rights subject the States and all others,
who are under obligation, to an accountability to comply with the norms and standards
stipulated in various Human Rights Instruments. Since, these rights are very crucial
for the whole human mass for the required social order and governance, necessary
awareness about them and related duties and obligation thereof, are needed for their
proper and effective enjoyment, which presupposes certain level and standard of
education.

HUMAN RIGHTS AND FUNDAMENTAL RIGHTS

The primary contrast between fundamental rights and human rights is that the
fundamental rights are particular to a specific nation, while human rights have universal
application and an overall acknowledgment. Fundamental Rights and Human Rights
are essential for the presence and improvement of people. It makes a superior domain
and better living conditions for individuals, and in addition, they, protect their nobility.
Human rights and fundamental rights are the key rules that remain at the basic premise
of any fair and equivalent society.

FUNDAMENTAL RIGHTS AND EDUCATION

According to the Indian Constitution, there are six fundamental rights – “Right to
Equality (Articles 14-18), Right to Freedom (Articles 19-22), Right against Exploitation
(Articles 23- 34), Right to Freedom of Religion (Articles 25-28), Cultural and Educational
Rights (Articles 29-30) and Right to Constitutional Remedies (Article 32).” There are
certain features, which make these rights fundamental in nature and thus, distinctive
from other rights. Constitution makers wanted to give the people of India maximum
rights but due to the country’s social, economic, political and other conditions, it was
not possible for them to give much to the people in the form of Fundamental Rights.
Accordingly, whatever, they considered possible or feasible, they provided in the
form of Fundamental Rights and the rest they incorporated in the form of Directive
Principles with the desire that with the passage of time, these might become justiciable
rights. It has also been established that Right to Equality 14 provides further protection
to the Right to life and Personal liberty guaranteed under Article 21. A finer examination
of Right to life and personal liberty reflect that both have an important bearing with
the education so as to enjoy these rights meaningfully. The Apex court has observed
that the term ‘life’ has been added to the context of ‘education’ because it clearly
defines and segregates that education is the key for a healthy and comfortable life,
besides stating that it is the duty of the government to ensure that access to basic
education is provided to all the people.
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The Francis Corraile Mullin v. Administration, Union Territory of Delhi1 is a very good
example in this regard. In this case, the Court decided that the right to life does not
mean that a person should lead a life like the sort of an animal, instead the individual
must be able to lead a healthy and comfortable life. The opportunity to lead a dignified
life is the prime aspect in the right to life and right to education. Due to this reason,
education is widely believed to be the key for developing personality of the people
and thereby enabling them to live a healthy and comfortable life. The Supreme Court
in the Chameli Singh v. State of Uttar Pradesh, stated that the Article 21 argues for the
need to lead a healthy, civilized and decent lifestyle where right to education, food,
water, medical care, shelter, decent environment are essentially available. In this regard,
it can further be said that an individual can lead such a life only if he has been
nurtured through the background with education. This way the concerned individual
can develop a sense of life, which can then enable that individual to live and enjoy a
comfortable and dignified life.
But the post-independence developments clearly indicate that the way education was
accorded priority by the state, it has left much to be desired. It remained for a long
time just a matter of Directive principle and that too, the indicated time frame with
in which children of certain age group were to be covered for free and compulsory
education, kept on extending. State could not evolve a will, for a long time that to
address many problems of the country, education deserves to be a matter of right
for the citizens, leave aside a fundamental right. In fact, it was the judiciary, which
could deduce how our fundamental rights are interdependent and even could appreciate
that certain fundamental rights have no meaning without the education.

EDUCATION A FUNDAMENTAL RIGHT

In the matter of Mohini Jain, which turned out to be a landmark case, a very important
and pertinent question was raised as to “whether the right to education is actually
guaranteed to the Indian citizens under the Indian Constitution?” In this regard, the
Supreme Court observed that even though “life and personal liberty” is mentioned in
the Article 21 of the Constitution, by implication these rights involve other rights as
well for their proper and full enjoyment. Although, such other rights are essential for
the full development of personality, they are not covered in Part III of the Constitution.
Education being one of the factors which helps building a mental stature and in turns
developing the overall personality of a person so as to understand what his rights
are. This is how education got essentially integrated in Article 21 of the Indian
Constitution. During this case, the Apex court had to deal with three very significant
and important questions. One question was if there is a right to education actually
guaranteed to the Indian people under the Constitution? Second question was that
assuming that the right to education was guaranteed in the Constitution, whether
asking for capitation fees is a violation of the right to education? And finally, the
third question was whether charging the capitation fees by the educational institutes
is arbitrary, unjust, unfair and thus, violates Article 14 of the Indian Constitution.

1 1981 AIR 746, 1981 SCR (2) 516
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In this context, the Supreme Court stated that dignity of a human being can never be
violated under any circumstance and it is the responsibility of the state to protect,
safeguard and respect dignity of the citizens. The Supreme Court further said that
dignity of an individual is largely dependent on personality of that person. Therefore,
the role of education is imperative because it plays a pivotal role in personality development
of an individual. In addition to this, the court further referred to various provisions
in the Indian Constitution and stated that the preamble has promised justice, be it
political, economic and social and freedom of thought, expression, faith, belief and
worship to the Indian citizens. These objectives of the preamble cannot be achieved
and will simply remain only on paper until and unless the citizens are educated. This
means that the Supreme Court heavily emphasized on the need and importance of
education for the citizens. The court also observed that even though right to education
was not guaranteed in the Part III of the Indian Constitution, Articles 21, Article 38,
Article 39(a), Article 41 and 45 together implied that the framers of the constitution
had made providing education to the people a responsibility and duty of the state
governments.
This case holds its significance as the judgment in itself is very historic in nature. The
decision also had a tremendous introspective impact on the working of the state
governments in terms of their failure to follow and maintain the provisions and guidelines
set in the Article 45 of the Indian Constitution. But despite, the judgment brought
mixed reactions from the people. Some believed the decision to be impractical and
role of the court unnecessarily proactive, while some viewed this decision as being
practical and logical.
Subsequent case of Unni Krishnan v. State of Andhra Pradesh2 is also considered a monumental
case in respect of right to education. In this case, some private professional educational
institutions had challenged the very constitutionality of the state laws regulating charging
of capitation fees by these educational institutes. In this case, the Apex court had
observed that the right to education is automatically implied by the fundamental right
to life as per Article 21, especially when it is considered alongside the directive principle
on education in Article 45. A very long period of forty four years has transformed a
right towards education, which could not have been justified otherwise, into a right
which can now be even enforced. The court had further stated that the parameters to
determine the right should be considered and understood in context of the Directive
Principles of State Policy which consists of the Article 45. This Article states that it is
the duty of the state government and machinery to provide free and compulsory
education for all children between the ages of 6-14 years. However, the court clarified
that there is no fundamental right for a professional degree in the Article 21.
This case holds another important dimension on account of the fact that judgment
passed in this case was in partial disagreement with the judgment given in the Mohini
Jain’s case. The court, in this case, stated that a right cannot be considered as a
fundamental right until and unless it is explicitly mentioned in the Part III of the

2 1993 AIR 2178, 1993 SCR (1) 594
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constitution. It was also clarified that after a child reaches the age of 14 years, the
right to education is dependent on the limits of economic capacity and development
of the state. This is in conjunction with the Article 45.

RIGHT TO EDUCATION AND RTE, ACT 2009

Post this decision, things particularly at the political front starting moving into a
direction to declare education a fundamental right, through various actions visibly
perceived at the snail’s speed. Ultimately, with the 86th Amendment Act, 2002, Article
21A was inserted in the Indian Constitution, in Chapter III, with its main aim to
provide free and compulsory education to all children between the ages of 6-14 years
as a matter of right. This resulted into ‘free’ and ‘compulsory’ education becoming a
‘fundamental right’ of all children within the prescribed age bracket in the country.
To effectively implement this fundamental right, the Right of Children to Free and
Compulsory Education (RTE) Act, 2009 had got to be developed and passed, (taking
substantial time) which took the responsibility for ensuring that the law is strictly
enforced and the children get their right to be educated. According to this Act, every
child within the age group of 6-14 years has the right to a full-time elementary education
which is of satisfactory standards and complies with various norms and regulations.
The Article 21A, got its real impact when RTE Act, was enforced in April 2010. ‘Free
and Compulsory’ words employed in the Act, had a well-defined purpose. ‘Free
Education’ is meant to convey that a child, who has been admitted into a formal
education setting by his/her parents is entitled to receive education as a matter of
right through an educational institution established or aided by the Government of
India free of any charge. On the other hand, ‘Compulsory Education’ denotes obligation
of the government and its various bodies to ensure that formal education is provided
to children within the ages of 6-14 years without fail. The local and national government,
both, have a responsibility to ensure admission, attendance and completion of elementary
education to children within the said age group.
With the implementation of this Act, “India became one of 135 countries to make
education a fundamental right of every child”. “The RTE Act requires surveys that
will monitor all neighborhoods, identify children requiring education, setting up facilities
with prescribed minimum standards for providing it. The World Bank education specialist
for India, Sam Carlson, has observed: The RTE Act is the first legislation in the world
that puts the responsibility of ensuring enrolment, attendance and completion on the
Government, whereas it is the parents’ responsibility to send the children to schools
in the US and other countries”. Besides, “the Right to Education of persons with
disabilities until 18 years of age is laid down under a separate legislation - the Persons
with Disabilities Act”.

SUGGESTIONS

In the premises, it is observed and inferred that the Education is essential for
appropriately understanding, using, enjoying and also to ordain self to related duties
and obligations towards others attached with or incidental to their rights. All the
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rights primarily emanate from the Human rights to acquire the nature and the
characteristics of either a Basic right or the Fundamental right or some Special right.
Right to Education thus, is the Key Human right for all intent and purposes and the
Right of Children to Free and Compulsory Education Act, 2009, is a legislation aimed
to accomplish the Human right towards education with the measure of a Fundamental
right.
In this background, Right of education to attain the characteristics of the Human
right in complete optics of its measurement, a lot is still to be done. There is wide
spread and varying gap in a) necessary processes in order to accomplish the education
as a matter of right and b) opportunities of the desired order to be made available
for the purpose. For this, social processes are required to be analyzed properly to
develop two way relationship in pragmatic manner between the processes and the
opportunities, besides, revisiting and revamping them.
The existing mindset and the pattern of compliance orientation needs to be converted
into delivering a realistic value proposition in quality terms to upgrade the Right to
education into a Human right so that there is no false assumptions or the claims or at
least minimize to the extent possible.
Beginning from Public policy, to Budget, to Processes, to the provision of adequate
opportunities, to Effective participation of all the stake holders, to Equality and
Indiscrimination, to Inclusiveness, and to the accountability of the State etc., will have
to be realistically and meaningfully thought through, redesigned, put into action with
effective monitoring to make the Right to education a Human right. The concept of
Universality, Inalienability and Indivisibility criterion would drive the process in true
sense.

CONCLUSION

A reference to a General comment of the United Nations Committee monitoring the
implementation of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) would sum up the discussion in a better way.
“Education is both a human right in itself and an indispensable means of realizing
other human rights. As an empowerment right, education is the primary vehicle by
which economically and socially marginalized adults and children can lift themselves
out of poverty and obtain the means to participate fully in their communities. Education
has a vital role in empowering women, safeguarding children from exploitative and
hazardous labor and sexual exploitation, promoting human rights and democracy,
protecting the environment, and controlling population growth. Increasingly, education
is recognized as one of the best financial investments States can make.”
Going along all this, Right to education of children kept attaining added focus and
with a great deal of effort made to implement this Act, more than 95% children are
now in school with much better developed infrastructure and teacher’s availability
but with a challenge of improvement of the learning outcomes in India.
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Sustainable Development Goals: Implementation and Challenges
in India

Upendra Grewal* & Vivekanand**

ABSTRACT

Sustainable Development is one of the major principles that is quite effective to control, prevent
and abate the environmental pollution. It comprises of three pillars which seek for the overall
continuous development. These pillars are: economic, social and environment. However, post to
the Stockholm Declaration, the environmental laws got revolutions and thus resulted in enactment
of several legislations. But alongside these laws, some principles were also added as the complimentary
to such legislations. The sustainable development principle is duly recognized by the United
Nations. This principle is set by the United Nations General Assembly and to achieve the
objectives of this principle some goals are also set by it. In 2015, to achieve the objectives of
such principle 17 goals were set, which were targeted to be achieved them by the year 2030. In
this particular study, it has been tried to analyze the implementation of such principle in India
and also tried to explain that how far it has been achieved till date.
Keywords: Sustainable Development, Sustainable Development Goals, United Nations, U.N.E.P.,
Environment.

INTRODUCTION

The term ‘Sustainability’ is derived from the Latin word sustinere, which means to
tenere or hold and it also can be understand in the meaning of ‘support’, ‘maintain’ or
‘endure’. In the same context the whole term Sustainable development means the
development which is to be maintained uniformly and continuous. The sustainable
development was first time used in the Cocoyoc Declaration on Environment which
held at Cocoyoc (Mexico) between 8-12 October, 1974. This was chaired by Barbara
Ward, the President of the International Institute for
Environment and Development. It was jointly sponsored by United Nations Conference
on Trade and Development (UNCTAD) and the United Nation Environment Program
(UNEP). Later the term was initially coined by the WCED (World Commission on
Environment and Development), also known as Brundtland Commission. In its report,
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‘Our Common Future’, published in 1987, the sustainable development was defined
as “the needs of the present without compromising the ability of future generations to meet
their own needs.” Even after the effective meet of Stockholm Declaration in 1972, after
10 years, some global environmental challenges were grown. When in 1983 UN General
Secretary, Javier Perez De Cuéller appointed the chairperson of the commission, Gro
Harlem Brundtland, it was realized at the time that there was heavy loss to the
human environment and natural resources. Therefore, it became the need of the time
to focus and accomplish the sustainable development and UN decided to establish the
Brundtland Commission. This commission focused on overall challenges like reducing
low-income countries poverty, developing productivity, industrialization, economic
growth, and obviously environmental protection.

THREE PILLARS OF SD

The SD has three pillars which are interrelated to each other and the accomplishment
of themselves makes the true meaning of sustainability. These pillars are:
 Environmental Sustainability
 Economic Sustainability
 Social Sustainability
• Environmental Sustainability: The environmental sustainability refers to the

sustainability of the natural resources. We live in the environment and dependent
to the natural resources. So, to maintain the sustainability it is needed that the
resources we are using or consuming must be within the proper care and
limits. There are various natural resources like air, water, coal, petroleum, etc.
some of them are renewable and some are non-renewable and to maintain the
environmental sustainability it is necessary to consume these resources so that
these are not going to be exhausted. It is also needed that there shall be more
and more afforestation, less population, and a proper balance between other
pillars of the sustainable development.

• Economic Sustainability: This pillar of the SD requires that human has the
right to business or trade to enhance the economy of the nation. But he must
act with responsibly without damaging the other resources. In other words, it
can be said that economic development is also the requisite of SD but it should
be away from harm to environment, human and other natural resources.
The processing of materials and the use of renewable energy are the main
aspects of the development of the economic base.

• Social Sustainability: The social sustainability means the ability or capacity of
the society, or of any social system, to coherently achieving a good social well-
being. Social sustainability guarantees achieving the social well-being of a
community, an organization or a nation, which can be sustained to the eternity.
The social sustainability is also defined by the Western Australia Council of
Social Services (WACOSS): “Social sustainability occurs when the formal and informal
processes; systems; structures; and relationships actively support the capacity of current



415CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

and future generations to create healthy and liveable communities. Socially sustainable
communities are equitable, diverse, connected and democratic and provide a good quality
of life.”

The principles by which this pillar was created are as follows:
• Combating social exclusion and discrimination: supporting reintegration,

supporting gender equality, reducing the gender wage gap, promoting education,
encouraging dialogue and realizing universal social rights. In other words, it
aims to help people all over the world.

• Promote solidarity: helping to reduce social inequalities by collaborating with
local and international associations and projects, and prioritizing fair trade products
which guarantee an appropriate income for farmers and help to promote sustainable
agriculture.

• Contributing to the well-being of stakeholders: facilitating social dialogue,
encouraging information exchange and transparency, aligning working hours
with employee profiles and making buildings accessible to people with reduced
mobility.

The principle of the four pillars of sustainable development asserts that in order to
live fully, it is necessary to pay attention to all four pillars of sustainable development
and then support them. Although they sometimes overlap, it is important to identify
the specific type of green business to focus on, as all four types have unique characteristics.
Businesses must make a strategic decision about how to effectively incorporate the
chosen approach into their policies and practices.
Alongside this the social sustainability has few dimensions:

1. amenities and infrastructure
2. social and cultural life
3. voice and influence, and
4. space to grow1

Few more dimensions are given by the Noble Laureate, Amartya Sen as following:
• Equity
• Diversity
• Interconnected Cohesions
• Quality of Life
• Democracy and Governance
• Maturity

Therefore, on the basis of these dimensions, it can be said that social sustainability is
not limited into just well-being but it is vastly meant to equity, diversity, quality of
life etc.

1 Woodcraft et al (2011) Design for Social Sustainability, Social Life, London.
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If, further these three pillars of sustainability when brought together in the combination
of two, they result into various propositions also as follows:

• Social + Environmental Sustainability = Equitable
• Social + Economic Sustainability = Bearable
• Environmental + Economic Sustainability = Viable

SCOPE AND IMPORTANCE OF SUSTAINABLE DEVELOPMENT

Unlike other laws or legal principles Sustainable Development is not among those
which is limited to a particular region. It has its omnibus presence and applicability
and also it appeals and calls every nation to come forward and take some serious
steps in environment preservation. The SD not only meant to the environment protection
but it means to develop all around viz., economically, socially and environmentally.
This principle focuses over those nations and communities who are fearlessly and
carelessly wasting the renewable and non-renewable sources. It not only alarming for
everyone but it still helpful to get rid off the brutal situations that we are going to
face in future.
This concept focusses not to punish but it restricts only and motivates people to
conserve the human race. Austerity is the only way that this principle teaches us how
to preserve the natural resources and also the limit so that future generation can also
enjoy the same.
The importance of Sustainable Development is too much for the progress of any nation.
It is suitable for all round development as it focuses directly or indirectly to the
economic growth, safe environment, strong health, hygienic food, quality education,
pure water, fresh air, peaceful society etc. These are many folds that are related to
human race by several ways. For the survival of the human race SD is very much
needed. If it is not going to take care of the surroundings then it shall be the disaster
for the planet in very less time.

Sustainable Development Goals (SDGs)

The sustainable development goals are those objectives which are intended to be
achieved by 2030. It is required by every nation to adopt the resolution and try to
achieve the target by 2030. These goals are actually based on those three pillars which
are the pat of Sustainable development. These three pillars are interconnected to each
other and very much required to accomplish the objectives of sustainable development.
These sustainable goals were set by the United Nations General Assembly in 2015.
There is a collection of 17 goals and are intended to be achieved by 2030. These
goals are included in the United Nations Resolutions which is known as Agenda
2030. The motto of the SDGs is: “A blueprint to achieve a better and more sustainable future
for all by 2030.”
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Fig 1: Sustainable Development Goals2

Goal 1 End poverty in all its forms everywhere.
Goal 2 End hunger, achieve food security and improved nutrition and promote

sustainable agriculture.
Goal 3 Ensure healthy lives and promote well-being for all at all ages.
Goal 4 Ensure inclusive and equitable quality education and promote lifelong

learning opportunities for all.
Goal 5 Achieve gender equality and empower all women and girls.
Goal 6 Ensure availability and sustainable management of water and sanitation

for all
Goal 7 Ensure access to affordable, reliable, sustainable and modern energy for

all.
Goal 8 Promote sustained, inclusive and sustainable economic growth, full and

productive employment and decent work for all.
Goal 9 Build resilient infrastructure, promote inclusive and sustainable

industrialization and foster innovation.
Goal 10 Reduce inequality within and among countries
Goal 11 Make cities and human settlements inclusive, safe, resilient and sustainable.
Goal 12 Ensure sustainable consumption and production patterns.
Goal 13 Take urgent action to combat climate change and its impacts by regulating

emissions and promoting developments in renewable energy.
Goal 14 Conserve and sustainably use the oceans, seas and marine resources for

sustainable development.
Goal 15 Protect, restore and promote sustainable use of terrestrial ecosystems,

sustainably manage forests, combat desertification, and halt and reverse
land degradation and halt biodiversity loss.

Goal 16 Promote peaceful and inclusive societies for sustainable development, provide
access to justice for all and build effective, accountable and inclusive
institutions at all levels.

Goal 17 Strengthen the means of implementation and revitalize the global partnership
for sustainable development

Source: www.un.org/sustainabledevelopment/sustainable-development-goals/

2 www.un.org/sustainabledevelopment/sustainable-development-goals/
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Measuring the Progress of SD

The progress of these SDGs is done under two major steps:
(i) Targets and Indicators, and (ii) Reviews of Indicators.
First one means, that each goal has typically 8 to 12 targets and each target has
further indicators ranging between 1 and 4. These targets may be either “outcome”
targets or “means of implementation” targets. It is denoted by number system and
number+ lower case letters. The number system means here the target to be attained
and the combination of the two characters shows that ‘how the SDGs are to be achieved.
For example: SDG 1 (“End poverty
in all its forms from everywhere”) have 5 targets which are labelled as 1.1 to 1.5 in
addition it has two targets which are “means of implementation targets” and these
are labelled as Targets 1.a and 1.b.
The second step is to review the indicators. These indicators are reviewed by UN
Statistical Commission. These indicators were last time reviewed in 2020 by the 51st

session of the Statistical Commission and will be reviewed again in 2025.

Sustainable Development and India

The Sustainable Development is an important principle which is just evolved for the
overall human development. It has already discussed that it is based on three vital
pillars which covers up the whole development of human.
In India, to attain the sustainable development goals, the Government of India has
set up a separate organization which is named as NITI Aayog i.e. National Institute
for Transforming India. This also connotes to the Policy Commission as per its Hindi
meaning “uhfr vk;ksx”. This body of the Government of India can be called as the public
policy think tank. It has been established with the aim to achieve SD Goals with cooperative
federalism by fostering the involvement of State Governments.
India is the country with diversity. It has at various cultures, traditions, climate etc.
It is very clear here to implement any principle uniformly. So, to achieve the SD goals
it is very difficult to achieve very accurately. Alongside that a governmental body
NITI Aayog is working on it but in true sense the its working feels ambiguous to us.
It has been working hard but it seems to be on documents or in spoken words.
However, there are so many policies working for the all-round development and to
achieve such goals, but every time when we try to face the reality in practical it
merely looks like paper work or zingy speech. It is not the matter to say condemn the
Government or say something, nope. It is a big concern to go through the roots, not
at the top level but at every level like central, state, district, talukas, municipal, towns,
gram panchayat etc.
If we focus over the various Indexes on various aspects India seems to be very less
scoring in many of them. However, in very few subjects India has grabbed top positions
but mostly in those indexes which are meant for Sustainable Development Goals there
seems to be some failures.
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S.No. Name of Index Rank (in 2020) Total Number of Countries 

1 Hunger Index 94 107 

2 Human Freedom Index 111 162 

3 Human Development Index 131 189 

4 World Risk Index 89 181 

5 Economic Freedom Index 105 178 

6 World Press Freedom 142 180 

7 Environmental Performance Index 168 180 

8 Gender Gap Index 112 135 

9 Global Peace Index 139 163 

10 Sustainability Index 77 180 

11 Flourishing Index 131 180 

These are few subject matters which shows the rank of India globally and we can
notice the rank of India not so satisfactory. These indexes actually show the performance
of our country to achieve the SD Goals. These indexes are just selected in relation to
Sustainable development, the above-mentioned list includes all those factors which
are vital for the overall development of human. As we notice it includes peace, human
development, gender related index, sustainability, hunger, environment etc. But in
my view the performance may be better and the failure may have some very common
reasons and it can be also discussed.

INDIA FACING TROUBLE TO ACHIEVE SDGS

However, India has tried all the possible ways to achieve sustainable goals but despite
of these efforts it seems not upto the mark while achieving these goals. According to
a report India has slipped down to 2 ranks in comparison to the last year. Some
major causes of degradation in the rank are the hunger and low food security, gender
equality, fostering innovation.
The hurdles in achieving these goals can be so many. These hurdles can be either
technical or may be practical. By technical hurdles it means that the criterial of calculation
the SDGs is little bit complex and not very easy to deal with that. On the other hand,
practical hurdle means those situations that are existed around us and can anytime be
arise.

Technical Hurdles

• Identifying Indicators: Previous experience suggests that we haven’t been
particularly successful in choosing pertinent indicators to evaluate results. The
definition of quality education has not been successful. Since hand pumps and
tube wells are regarded as equally safe as piped water supplies in India, the
official statistics indicates that 86 percent of Indians have access to safe drinking
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water, which puts us “on pace” to meet the MDG objective for access to clean
water.

However, the prevalence of waterborne illnesses and diarrhea-related mortality
demonstrates that this is not the case.

• Funding SDGs: According to a recent analysis, the cost of achieving the SDGs
in India by 2030 is estimated to be $14.5 billion USD. Given the recent Union
government cuts to social sector programmes, there will likely be a sizable
financing vacuum unless states allocate a substantial amount of their budgets
to the social sector. Even high growth and redistribution are insufficient. Despite
significant economic progress, one-third of the world’s 1.2 billion extremely
poor people lived in India alone in 2010, according to the United Nations
MDG 2014 report. Given these limitations, it is anticipated that, in addition to
domestic resources, private money will be a key source of funding for the
SDGs.

• Ownership and Monitoring: Ownership will present a third major problem,
which is related. According to reports, NITI Aayog would be crucial in
monitoring development. Members of the Aayog, however, have voiced concerns
about their ability to handle this enormous responsibility. Furthermore, ownership
will be needed not just at the federal level but also at the state and local levels
if states are anticipated to play a significant role (given the devolution following
the 14th Finance Commission).

• Measuring Development: The final and most crucial point is how to gauge
your success or progress. According to the government, it was nearly impossible
to accurately gauge progress toward even the MDGs due to data availability
concerns, periodicity problems, and poor administrative data coverage.

Despite the fact that the SDGs set broad goals and objectives, it is important to keep
in mind that it will be up to national and state governments to establish priorities,
choose locally relevant policies, foster innovation, and make sure that a strategy for
implementation and monitoring is in place. Then and only then will we have a hope
of making sure that the S in SDGs also stands for ‘success’.

Practical Hurdles

• Pandemic: The pandemic situation is an undesired and unpredictable one. As
the whole world faced COVID-19 situation, the daily life was badly affected.
The whole country was struggling with food, shelter, education, health etc.
These are not only the essential part of human life but also a part of the
Sustainable Development. Amid COVID-19 situation these Goals and related
database was very difficult to track.

• Natural Disaster: Sometimes natural disaster is also the reason of being obstacle
to achieve few SD goals in India. Natural disasters like flood or earthquake
totally disturbs the human life that makes some impossibilities to achieve the
desired goals. On the one side it is enough technical to measure the goals,
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and on one side it is very hard to make consistency in human life. Database
that is needed for the measure of Sustainable Development goals can be affected
by such situations.

• Internal Disturbances: Another major problem while achieving the SD goals is
some internal disturbances. Here disturbances mean various other issues which
are being faced by the nation time to time. It includes political issues, economical
crisis, chaos in public tranquility etc. However, these disturbances are very
unpredictable and hard to explain in few words.

• Localizing the SDGs: When it comes to localizing the SDGs, the process of
creating policies and budgets, planning, implementing, and monitoring strategy
at the level of State and local governments does not clearly represent the SDGs.
Additionally, most States have yet to implement the 73rd and 74th Constitutional
Amendment Act’s provision for the devolution of finances, functions, and
functionaries (3Fs) to local governments. As a result, both rural and urban
local governments are unable to establish local budgets and plans for the people
in their respective areas. NITI Aayog, which serves as the national nodal body
for monitoring the SDGs’ implementation, has not made any concerted efforts
to pressure States to transfer 3Fs to local governments.

• Local Level Supervising SDGs: The State Planning Departments/Boards in
the States have been designated as the nodal agency to supervise the SDGs’
implementation at the State level, similar to NITI Aayog. Given their capacity
in terms of adequate financial and human resources and the decentralized planning
processes they use, many States are currently not prepared for the implementation
of the SDGs. Additionally, not much has been done to improve financial allocations
and restructure programmes in accordance with perceived local requirements.

• Lacking Financial Resources: There hasn’t been much effort made to solve
the problems and obstacles that would make it easier to mobilize more domestic
resources. Because State and local governments rely heavily on transfers from
above, their inability to mobilize financial resources will result in a reduction
in the amount of public spending on social and economic services. Additionally,
the SDGs have not been properly incorporated into the budget and development
plans of the Union and State Governments.

• Inadequacy in Policy Implementations: It was found that the unit costs of
services like the housing programme, old pension schemes, Supplementary
Nutrition Program, Mid-Day Meal Schemes, Pre-Matric and Post-Matric
Scholarships for Minorities, honoraria for front-line service providers like school
teachers, health professionals, Workers and Helpers of Anganwadi Centers,
and cooks, were not adequate. This results in many flagship programmes and
governmental organisations providing subpar services.

However, Niti Aayog is continuously working with all capability to achieve the
sustainable development goals. but still on the basis of some research there is a need
for more helping hands to speed up the progress. Here are some suggestions for
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effectively working to achieve sustainable development goals. It is not necessary to
be followed but still they can be Followed up summed up as follows.

1. Sustainable development is the overall development of a nation. it includes
human industrial social environment development. As a guardian of the state,
always look forward for the all- round Human Development. For this purpose,
the government has various schemes and policies. Government also launched
many initiatives for the betterment of human life. for example, swachh Bharat
Abhiyan, Beti Bachao beti padhao etc. So, to achieve some of the goals desired
for sustainable development goals. These policies, schemes or initiative must
be followed up by every citizen of India seriously.

2. As it is well known that NITI Ayog is working very well to achieve such
goals. But it is very difficult for a single unit or body to entertain with every
aspect. Therefore, unlike NITI Ayog, it is much needed here there should be
some other authorities at local level. As the NITI Ayog is working state, should
also consider the same to make some strategy to achieve such goals. This
initiative to organise some authorities at state level and also to downwards
level within the state will definitely help to sort-out the work.

3. It is also needed that there must be some awareness programme to disseminate
all these sustainable development goals and their importance. Despite publicising
the political party symbol, & wasting the time and money over other unnecessary
things. The importance of sustainability must be shared with the citizens.

4. Also, when authorities are being established at state or lower level there must
be prepare fund allocation for smooth functioning of the body established.
Fund allocation with proper way will help the authority to achieve the desired
target with case.

5. Achieve Public Participation; Sustainability is not only limited to the authority
or government of a nation. But this is the important span of time which is
being calculated for the better future of the human being. So, it is very much
needed or mandatory for the purpose. Unlike a research they must help and
support the authority, or related authorized person by making right data
transaction.

6. accurate Data Collection is one of the needs by the authority and it is needed
and expected that the data which is being published must be accurate here.
The accurate means that it must not only the paper work. The data must tally
with the ground reality.

CONCLUSION

Environment has been in existence with the evolution of Homo-Sapiens. So, the
environment problems generated from the ancient era or vedic era environment has
been contaminated and also was protected. However, the way of securing or preserving
the environment was unique or ethical. But during that time sustainability was not
too much eyed. Now, in modern days we are facing environment. Various incidents
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and various nation have awaited the entire human being to be aware about the
environment conservation.
Several wars in modern era like World war I and World war II had made much
disaster not only to the human but also to the environment. In 1972 Stockholm declaration
made several changes to the legislation of several nations later in 1987 the concept of
Sustainable Development came into light by the Brundtland Report and in it consequences
Millennium Development goals were set in 2000 to be achieved by 2015.
Then in 2015 another second time Sustainable Development Goals were set to be
achieved by 2030. Now, here are living and starving towards these goals.
There are 17 goals to be achieved at certain perimeter, by 2030. In this study, the
progress of sustainable development goals in India has been discussed & it is also
tried to find out the obstacles while achieving target. However, it is not a easy task
to complete the target but still there is enough opportunities and unique ways to
achieve the aim. There are several recommendations made under the study, that might
help if considered. There may be still some unambiguity to understand or accept
these recommendations but it is hope, it mat work as a hint for some betterment.
NITI Ayog is enough sound body to overcome every obstacle & will achieve the
target by 2030 hopefully.
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Juvenile Justice: The Field with Challenges

Dr. Vinod Kumar*

ABSTRACT

The Juvenile word is bearing a vast meaning and the legal burden on it to explain with many
acts not in India but also word wide. The definition, as the society is developing further; needs
more understanding with this term “Juvenile” so from the beginning it has been growing and
changing its scenario as per the society needs and Laws. This is the most challenging field in
the eyes of jurists because the “Subject” is also modifying its modus operandi. The Acts ,
procedure and the changing life style in the society is making the implementation tough in
practical life. The theory is correct but the practical is tough. There are so many delinquencies
in Juvenile Justice system still which needs to be removed for smooth implementation of Juvenile
Laws.
Keywords: Juvenile Justice, Adolescent Misconduct, Juvenile Delinquency, Juvenile Justice
Act 2000, Practical Implementation.

1.1 INTRODUCTION

India is youthful nation with practically 65% youthful grown-ups out of the whole
populace 41% are under 18 years old. As indicated by the present study in most
recent three years all out 624 adolescent cases have been accounted for and 408 are
arrested at this point. The development and decrease of human progress can be controlled
by its level of worry for the children. Government all in all and society specifically
should perceive that children’s need assurance and care1. These honest lives neither
interest for administrations nor practice option to establishment. The guardians are
likewise empowering to compose themselves to speak loudly on youngster issues. It’s
heartbreaking that children notwithstanding high Infant Mortality Rate lack of healthy
sustenance, under nourishment and sickness are likewise exposed to youngster disregard,
children work and children misuse. These issues in our general public lead to freak
conduct in children that is Juvenile Delinquency2. Moreover, here has been various

* Assistant Professor, Faculty of Law, Jagannath University, Bahadurgarh, Haryana,
E-mail: phogat.vinod@gmail.com, Mobile: 9588769592

1 Manish Dwivedi, Juvenile Justice System in India, Nov 2011, Pg.13 onwards
2 Juvenile delinquency refers to antisocial or criminal activity of the child below 18 years of

age, which violates the law (Juvenile justice act 2000).
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perspectives on the definition and time of Adolescent delinquents. Adolescent Wrongdoing
is a usually utilized term in the advanced age where crime percentages have expanded
alarmingly. It is discovered that an ever-increasing number of children’s are occupied
with savagery and withdrawn acts.
Indeed, even some don’t stop for a second to submit murder. Guardians and children’s
therapists are very stressed over this issue and henceforth recently Adolescent
wrongdoing has earned enormous significance and is being examined, looked into
and explored seriously and broadly. Juvenile Justice has been characterized diversely
by laymen, sociologists, clinicians and law implementing specialists. Customarily
wrongdoing submitted by children’s and teenagers under legal age is called misconduct.
In spite of the fact that the most extreme age cut off and significance of wrongdoing
fluctuates from nation to nation, as far as possible is consistently underneath 18 years.
As per the Pennsylvania Juvenile Justice Act, misconduct is characterized as follows:
Misconduct as indicated by Coleman (1981) alludes to “The conduct of adolescents
younger than 18 years which isn’t adequate to the general public and is for the most
part viewed as requiring an exhortation, discipline or restorative activities.” Beginning
from utilization of unlawful medications, manslaughter, murder of cohorts, young
lady companion and other it might incorporate different hazardous criminal offenses.
Yet, it isn’t right to have the thought that adolescent delinquents are under-age hoodlums
or non-grown-up lawbreakers who take part in offenses that are equivalent to the
wrongdoings submitted by grown-ups. As indicated by the Child and adolescent Labour
Act 1986 the greatest age for adolescent delinquents is 16 years for young men and
18 years for young ladies. However, prior as per the children’s’ Demonstration it
shifted from state to state. Be that as it may, the nature of offense has stayed unaltered.
The contrast between a reprobate youngster and a grown-up criminal can be found
by the direct included, the strategies utilized by the court, the methodology and
techniques applied in treatment and so on. Adolescent wrongdoing is characterized
from the legitimate just as mental point of view. As per the legitimate definition an
adolescent reprobate is an individual beneath the age of 18 years who enjoys introverted
action.
The mental meaning of adolescent misconduct indicates the reasons for adolescent
wrongdoing. From the legitimate view point each one of the individuals who are not
secured are not crooks but rather from the mental view point every such guilty party
are likewise lawbreakers. The mental meaning of adolescent wrongdoing has all the
earmarks of being increasingly far reaching and reasonable. It clarifies the qualities
of adolescent wrongdoing all the more properly. As indicated by the mental definition
an adolescent reprobate is one who persuasively has the property of another, harms
or enjoys against social movement. A male or female youngster between the ages of
15 and 18 who carries out a wrongdoing regardless of the way that he is captured or
not, is an adolescent reprobate. This meaning of adolescent wrongdoing helps in clarifying
and forestalling it. In the assessment of different clinicians an activity might be solitary
demonstration regardless of whether the youngster isn’t is caught like stone tossing
on the electric light post out and about or a vehicle. Any demonstration which makes
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risk to others exercises or obstructs their everyday work is additionally reprobate
conduct.
On the off chance that we acknowledge just the legitimate meaning of misconduct, at
that point a great deal of unsocial and solitary initiates of the delinquents won’t
come in to the domain of wrongdoing for thought and treatment. This will debilitate
the social framework and increment criminal conduct in the general public. In the
event that somebody sets fire on somebody’s property with no reason and due to
fun, or when somebody removes several chunks from an extension over a stream just
to see the fun of somebody tumbling down the waterway and different such cruel
propensities go under the extent of adolescent misconduct. Along these lines adolescent
wrongdoing incorporates those exercises which are offenses, off-base just as unlawful,
which are loathed by the social standards. It is unquestionably a reserved conduct
which ruins the harmony and joy of the general public over the long haul. It is an
inappropriate doing of youngster or a youngster who is under an age indicated by
the law for the present in power. Moreover, Capital punishment has been utilized for
quite a long time as an approach to rebuff the blameworthy. Other than the cost, it
disregards our Human Rights Bill and rebuffs the honest individuals. Capital punishment3

isn’t viable at lessening wrongdoing. Our general public isn’t any more secure and
doesn’t deflect individuals from overstepping the law. Capital punishment is assumed
keep others from murdering however it doesn’t. Dread of capital punishment has
little impact on individuals submitting murder. A homicide it typically begins, as a
contention turned sour when the individual is furious. The normal individual doesn’t
stroll outside and says. Nobody makes capital punishment their first idea when they
go out. It never crosses the individual’s mind: in the event that they slaughter an
individual, they will get capital punishment. Individuals are as yet executing and it
has not hindered the quantity of homicide cases in the US. On the off chance that
capital punishment is communicating something specific, shockingly nobody is tuning
in to the message.
Second, capital punishment cost more for an execution versus life in jail. Our nation
burns through millions to execute detainees as opposed to leaving them in jail. Our
nation is having a spending emergency however it appears as though we have a
large number of dollars for capital punishment. As indicated by “Capital punishment
Data Centre. A detainee can go through this existence without the chance for further
appeal cost $90,000 every year per prisoner.” We spend a colossal sum for a framework
that has little impact on wrongdoing. Third, capital punishment conflicts with our
Human Right Bill. On December 10, 1948, Joined Countries embraced the Human
Rights Bill. As per Article 5 expresses that “Nobody will be exposed to torment or to
pitiless, barbaric or debasing treatment or discipline”. Capital punishment is relentless
to people and a savage discipline. We state don’t slaughter; however, we are doing
likewise. A structure where human life is being taken by execution is barbarous.
Numerous detainees change while they are in jail. Lawbreakers have carried out some

3 Capital punishment, also known as the death penalty.
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unspeakable wrongdoings, yet they don’t have the right to have their life to end. In
1986, 48 countries have abrogated capital punishment.
Fourth, capital punishment has executed individuals who are not blameworthy. On
the off chance that we proceed with Capital punishment, not liable individuals will
kick the bucket. As indicated by capital punishment Data Centre “Since 1973, more
than 130 individuals have been discharged from death row with proof of their
guiltlessness. From 2000-2007, there has been a normal of 5 absolutions for each year”.
The issue with capital punishment is that honest individuals is slaughtered. The
framework commits errors and don’t generally have the proof when indicting individuals.
Numerous detainees invest years serving energy for a wrongdoing they didn’t do.
There is no equity for them or their families. Equity framework don’t address what
number of not blameworthy has passed on. We can rebuff them end different ways
close to capital punishment.
They contend that capital punishment executing those that are liable. The death penalty
finds way to guarantee that less missteps is made. On the side of their side the facts
demonstrate that hoodlums get reasonable preliminary in the lawful framework. Our
framework guarantees that lives will be spare by execution, the polar opposite their
little proof to demonstrate that capital punishment spares lives.
Revenge for wrongdoing implies the equity framework will settle the score for the
wrongdoing you submitted. Retaliation it is pitiless route for our equity framework
advocating what they are doing. Ending the life of the individuals who has slaughtered,
we are doing likewise wrongdoing. Murdering the criminal won’t bring back the
person in question. We defended it by saying it will carry nearer to the casualties’
families. The casualty family mends no quicker than they while the detainee was in
prison. They will lament similar route in similar measure of time. The framework is
including murder top of homicide there is no limit to wrongdoing. The cycle goes on
and doesn’t end and the entire design is the stop murder. Sooner or later, the framework
needs to confront reality and discover another way that works. Criminal’s do kill it
is the most reduced type of wrongdoing and the framework does likewise however
it gets fancier name.
In spite of the case that death penalty can fill in as an approach to stop lawbreakers.
Indicating would be lawbreakers the outcomes of their activities. There is a law and
equity framework and you have tailed it. Capital punishment should make individuals
think before doing a wrongdoing yet it is the polar opposite. All things consider the
equity framework is ethically off-base with regards to capital punishment. The expense
to execute an individual is more costly than life in jail without the chance for further
appeal. Realizing that honest individuals will be executed it is cutthroat method of
discipline. We should concentrate more on how stop and forestall wrongdoing.

1.2 PREVENTION OF JUVENILE DELINQUENCY

The term adolescent wrongdoing is regularly utilized in like manner man’s jargon. on
the separated of a children. Similarly reprobate as indicated by word reference implies
person who fizzles or leaves his obligation or a violator. So, it alludes to a guilty
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party or violate or who is a children. In other words that by adolescent wrongdoing,
one should remember the offenses submitted by the people who are under particular
ages as determined in the rule that everyone must follow4. Despite the fact that the
age shifts from society to society and even among the various strata of the general
public it has been seen that most of the countries on the planet fix the age, with little
varieties at 18 years around. Along these lines the idea adolescent grasps both the
children and youths.
So, in word, reprobate affinities sight that dismissed children or disregarded children,
along these lines including themselves in numerous other illegitimate exercises.

1.3 MONITORING OF ENFORCEMENT OF JUVENILE JUSTICE ACT

Preceding the establishment of the JJCPCA 2000 the arrangement depended on the JJA
1986 and different State enactments managing the rights and welfare of children. In
any case, an audit of the working of the said enactments showed that a lot more
prominent consideration ‘children’s struggle. Right now, of the key destinations of the
JJCPCA 2000 was to make a different arrangement of equity regulation for occurrences
where children are blamed for carrying out offenses, particular from the criminal equity
framework for grown-ups. The Act additionally mulls over the viable inclusion of casual
social courses of action at the degree of the family, deliberate associations and the
network. The “criminalization and deinstitutionalization and guaranteeing the fundamental
respect of children remain neglected destinations due to “fragmented, conflicting and
deficient application and execution of the adolescent equity framework” just as unavoidable
social and foundational detours. It was broadly seen that even the JJCPCA 2000 neglected
to accomplish the ideal outcomes and its fundamental driver was absence of appropriate
execution of the Act. The physical maltreatment, defilement, and maltreatment of intensity
rule the framework, from police to imprisonment to lawful procedures. The equity
conveyance framework for adolescents keeps on experiencing disregard and lack of
care. Besides, observing by deliberate Section associations consistently showed that the
framework in considerable lot of the administration.

1.4 PRACTICAL PROBLEMS

The incongruity is that demonstration made and changed few times just to make the
usage viably yet at the same time not ready to accomplish the positive outcome. As
we have seen up until this point, the disappointment of the Juvenile Justice framework
the nation over can be accused on few reasons, extending from deficiencies in law,
absence of information on the law and perplexity in its understanding to absence of
foundation to weakening demeanor of the executing people and bodies and some
more. Here in underneath attempting to feature not many of the focuses that is by
all accounts genuine reason for the no usage of the demonstration.
Absence of information on law and points of reference: Even two years after the
2006 change to the JJCPCA, 25 years of going of JJA, finds a few occasions of numbness

4 Prevention services include activities such as substance abuse education, treatment, family
counseling, youth mentoring, parenting education, educational support and youth sheltering.
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of the law and rules. This cuts over all degrees of overseers and trouble arms of the
JJ framework. Structure the Report of the HAQ, we can see the circumstance of officials
working for the children. A portion of the occurrences that are accounted for are
shared here. It was seen for a situation where the Police Officer expressing “JUVENILE
JUSTICE” on the whiteboard during HAQ instructional meeting to, as in the Suraj
case, judge requesting children to be kept in position of security inside the Tihar
prison. Further expressed that, it is undoubtedly amazing that justices and sessions
judges are not insusceptible to the general numbness. Some of them are inexperienced
with arrangements identifying with treatment of youngster exploited people or the
JJA. Frequently they must be furnished with duplicates of the pertinent decisions. As
anyone might expect what would we be able to state about the lower court even the
Apex Court neglected to made reference to the 2006 change and Model Rules 2007
under the JJCPCA in cases like Jyoti Prakash.
Linkage and Coordination Lack of coordination among the administration bodies is
one reason of non-execution of the demonstration. The entire demonstration is partitioned
into various divisions at state, Section and city level for the best possible observing
of the demonstration5. In the event that there is no coordination between them, entire
framework will fall. As general rule they work yet with no linkage among them that
prompts the awful capacity of the framework. The administration must be made
responsible for not executing the demonstration and they should take positive measures
for actualizing them effectively.

CONCLUSION

From the above conversation we can express that just by making and authorizing
demonstration isn’t adequate, the significant thing is its appropriate execution and
checking of the demonstration. From the above down to earth issue depiction, it
appears we are long way from accomplishing the object of the demonstration. It ought
to be execute at the grass root level to make it fruitful. There are lots of work still
need to be done on the Juvenile Justice System to make the society stable as the
children are hope for every nation and if the law and order is not able to overtake
the problem then it will be worst to next generations. It’s a sensitive matter to deal
with and the procedure, the law and the law maker will have to reframe it in very
polite but strict manner.

REFERENCES

1. Manish Dwivedi, Juvenile Justice System in India, Nov 2011, Pg.13 onwards.
2. Juvenile justice act 2000.
3. Juvenile justice care and protection act 2015.
4. Juvenile justice care and protection act 2021.
5. JJA 1986.
6.  Ved Kumari, The Juvenile Justice System in India, 2 Ed RP 2014.

5 Ved Kumari, The Juvenile Justice System in India, 2 Ed RP 2014.



430 CPJ Law Journal [Vol. XIII, ISSUE No. 1, JAN.-2023]

Independent Director: A ‘Misnomer’ in the Corporate
Governance Regime
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ABSTRACT

The position of independent director is termed as a misnomer in the regime of corporate governance
and has been a point of debate since its inception. The viability of the position can only be
understood through a pragmatic analysis based on data and other components. It has been
argued that independent directors do not receive such importance in the management of the
companies whereas it has been found that the companies which comprises good number of independent
director are able to perform their work with great transparency and accountability. The augmented
involvement of the stakeholders in the company’s business requires a better system to keep a
track over the works done by the members of the company. However there are provisions related
to the independent director under companies act but it has been found in a survey that the
utility of independent directors is not fulfilling the true objective which was intended by the
framers which is the independence of such position from other members of the company. This
paper analyses the evolution of independent director and simultaneously highlights the limitations
and the measures which can be adopted to curb such shortcomings in the prospective endeavours.
Keywords: Corporate Governance, Independent Director, Stakeholder, Shareholder, Non-Executive
Director, Independence of Independent Director.

INTRODUCTION

‘Corporate governance’ has been one of the most favoured terms in the regime of
company law since 1970s. In the year 1992, Cadbury committee has submitted a report
titled ‘Financial Aspects of Corporate Governance’, which included a tapered though
classical definition of corporate governance as “the system by which companies are
directed and controlled.”1 A well-managed and structured system plays the most
prominent role in the success of a company. This cannot be achieved without ensuring
a “proper co-operation and reasonable division of authority and power”2 simultaneously
negating the concentration of the monopoly on all the powers to any one party. The

* Junior Research Fellow, Faculty of Law, University of Lucknow, E-mail: prateekt02@gmail.com
1 Cadbury Committee Report on the Financial Aspects of Corporate Governance, para. 2.5,(1992).
2 Yuan Zhao, Corporate Governance and Directors’ Independence 1-2 (1st ed. 2011).
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system of corporate governance develops a principle that a well-developed corporation
depends on many factors including the business professionals having certain qualities.
Meanwhile, the intelligence and integrity is one of the main proponents for an effective
management.
Over the past half century, the regime of corporate governance has gone through
many substantial developments. Consequently, one of the major developments was
regarding the shift of board composition away from insiders toward outsiders. The
board’s principle role has been shifting since 1945 (post World War II) from “advising
board to monitoring board.”3 In middle of twentieth century, sudden upsurge in the
investment by the general public into the corporations has made it more imperative
to consider the interest of stockholders and other stakeholders by the managers of
the corporations. Meanwhile, a large gap between the capital managers and capital
owners was evident due to the diversification of the equity capital. This resulted in
the separation between “the management and the ownership.” This phrase is very
pertinent in the sense of corporate governance as it proposes more responsibilities on
the directors of the company because they work as a “trustee” of the stockholders to
appropriate their investment in the right direction.
In the recent decades, the corporate world has witnessed some large scale and high
profile failure and scandals of large companies, for example the infamous Enron and
WorldCom cases, in Indian context, Satyam and PNB scam, which were the result of
lackadaisical approach, towards the irregularities in companies’ businesses, of the internal
organs of the company. It was claimed that these discrepancies could be avoided if
the lax monitoring system would be more vigilant before the occurrence of these
scandals. The corporate misdemeanours, expropriatory tendencies and executive greed
have resulted in the failure of core principles of corporate governance. These are the
potent pointers to ponder over the curbing of these abuses. The question arises what
should be an effective way to control or monitor these malpractices. Moreover, whether
the institution of independent directors has the capacity to do this, and more precisely,
whether it has been able to do so, are the questions to be explored. Sometimes, it is
not possible to get the desired results from the institution but the solution may lie in
the strengthening its proficiencies through compassing the scope among the independent
directors, and to facilitate its functioning in an efficient way one could promote an
enabling market and legal environment. Independent directors can be treated as an
appropriate ‘risk management’ measure. However, a reasonable assurance could be
provided but it cannot guarantee absolute protection. It can provide a “kind of insurance
against unfettered exposure to the risk of the executive or other kind of abuse.”4

Two arguments could be made to assert that the independent directors are effective
managers; negative aspect is that they are quite different from the executive directors
with respect to high-powered conflicts. The independent directors may not advance

3 J. N. Gordon, The Rise of Independent Directors in the United States, 1950-2005: Shareholder
Value and Stock Market Prices, 59 Stanford Law Review, 1465, 1472-1476, (2007).

4 N. Balasubramaniam, A Case Book on Corporate Governance and Stewardship 68 (1st ed.
2011).
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their own interest at the expense of the shareholders unlike executive directors. Whereas
the positive aspect is that they are being remunerated to perform well on behalf of
the shareholders.
The purpose of this research is to identify the viability of independent directors in
the regime of corporate governance simultaneously making an attempt to examine
the efficiency of independent director model and how this would help in monitoring
the maladministration and malpractices on the part of key managerial personnel. This
article deals with three facets- Firstly, the evolution of independent director with
respect to comparative analysis of different jurisdiction specifically United States, United
Kingdom and India including similarities and differences. Secondly, an attempt has
been made to define the concept of independent director and how it is different
from others. The third facet deals with the effectiveness and limitation of the independent
director including the prominence of this concept in healthy corporate governance.

I. WHY INDEPENDENT DIRECTOR?

Lack of accountability and several failures experienced by the institutional structures
affect public as a whole. To reduce the trust deficit problem prevailing under the
Indian Corporations, the policy makers looked toward the West (particularly US and
UK) for inspirations. One of the solution which India could find was to separate
internal management of the company from the supervisory functions of the Board.
This could be possible only by introducing a position which is though part of Board
but do not have a say in the management of the company i.e. a person with detached
view—termed as Independent Director.
With discussing the agency problem which exists in India to the need of independent
view in the board, this part traces reason why Independent Director required for
proper corporate governance regime in India.

I.2 INSTITUTION TO SOLVE AGENCY PROBLEMS

The US and UK follow a model of Berle and Means Corporation, representing dispersion
of shareholding pattern, where shareholder have little interest in controlling the affairs
of the company and have no relationship with the company except that they have
their financial investment in it. Here separation of ownership from control is at their
best.5 They have diffused shareholding pattern with “most large countries being public
and not family controlled.”6 Here, because of such scattered shareholding, individual
interest is subservient to that of the managers who are in actual control of the company.7

5 Brian R. Cheffins, “Putting Britain on the Rodemap: The Emergence of the Berle-Means Corporation
in United Kingdom”, Corporate Governance Regimes: Convergence and Diversity 151 (Joseph
A McCahery, et al. eds. 2002).

6 Bernard S. Black & John C. Coffee, Hail Britannia?: Institutional Investor Behavior under
Limited Regulation, 92 Michigan Law Review 1997, 2001 (1994)

7 Adolf A. Berle & Gardiner C. Means, The Modern Corporation And Private Property (1932),
(Murray Weidenbaum et al. eds. 2017)
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The widely dispersed shareholders are unable to exercise their power over the managers,
who are therefore left unchecked and in many occasions even misuse their powers
acting in their own interest rather than the interest of shareholders of the company.8

These problems lead to the manager-shareholder agency issues. Since there are no
controlling shareholder in the company the main object of the Independent director
is to solve the agency problem. The concept of independent director was in way
used to curb this agency issue which the respective countries were facing. Some of
the ways as illustrated as below:

1. Monitoring role of the Board: It is seen that the monitory board was constituted
in the US jurisdiction to monitor one constituency i.e. managers. Substantial
number of independent members in the board keeping watch on the functioning
of the managers will ultimately reduce the agency problem requiring managers
to work efficiently.

2. Self-Dealing Transactions:Supervision of ‘conflict of interest transactions’ and
compliance with the rules of ‘related party transactions’ shall be taken into
consideration by disinterested directors who are posed with the duty to protect
the interest of the shareholders from any action which may prove to be detrimental
to them and on the other hand benefit the managers associated with such
transactions.

3. Derivative Suits: to initiate action against the directors on behalf of the directors
or officers, demand has to be made before the board of Directors. Delaware
Law provides that standards for examining the demand are: “(i) whether allegation
raise reasonable doubt (ii) whether proper judgment was exercised by the director
in approving the challenged transaction.”9 In order to examine this situation it
is important to have outsiders view. There must be a role of independent
director in deciding the faith of demand by the shareholders. This also solves
manager shareholder agency problem.

4. Part of Nomination, Audit and Remuneration Committee: To ensure their integrity,
directors will have detached view.

However, many functions are entrusted on the Independent director, the main function
is to solve the agency cost which is faced by companies in general. Quoting Professor
Cheffins:

“Since investors in a country with an ‘outsider/arms-length’ system of
ownershipand control have good reason to be fearful of ‘agency costs’ arising
from self-serving managerial conduct, a key corporate governance objective should
be toimprove the accountability of corporate executives. Consistent with
suchreasoning, Britain’s Cadbury, Greenbury and Hampel Committees have, as
we have seen, sought to influence managerial behaviour by enhancing the role

8 Melvin A. Eisenberg, Legal Models of Management Structure in the Modern Corporation:
Officers, Directors and Accountants, 63 Cal. Law. Review. 375, (1975).

9 Aronson v. Lewis, 473 A.2d 805 at 814, Del. 1984 (U.S.)
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of nonexecutive directors and by improving links between pay and
performance.”10

With growing strength of the company the amount of shareholding also increases.
Since the countries have diffused shareholding, not one shareholder is able to exercise
their control over the interested managers of the company. Therefore it became necessary
to have outside view in form of Independent director to solve manager-shareholder
agency cost.
In contrast to America and UK, the shareholding pattern in India is different. Most
Indian companies are still largely dominated by the “family promoters or controlling
Shareholders”.11 They are these families which retain the most of the share of the
underlying company and also have their representative in senior managerial positions.
Apart from this several listed companies have state as the major shareholder which
poses problems different from that of English and American companies. Hence prime
corporate concern is India is more of majority-minority rather than manager-shareholder
issues. Now the question arises that whether the model derived from the Countries
working for India?

I.3 NEED FOR INDEPENDENCE OF BOARD

Following the history of independent director it can be seen that there was a need
for non-executive director who can serve as a check on management in the interest of
the shareholders and to serve this role the director must be independent of that of
the management. A person who sits in the board room but is not affected by the
management dynamics, ensure accountability and weeds out corruption.12 Many countries
are being following the concept under different heads but with same said objective.
For example Germany which has two tiered system with managerial board being
separate from supervisory and latter keeping check on the formers working. Japan
also has outside directors but with no formal requirement of independence. But why
there is a need for independence in the board?
It is a myth when we say that the board should manage the company when there is
no contrary provision given under the constitution of the company.13 Companies Act14

10 Brain Cheffins, Company Law: Theory, Structure, and Operation 39, (1997); J.E. Parkinson,
Corporate Power and Responsibility: Issues in the Theory of Company Law, (1993).

11 Paul L Davies, The Board of Directors- Composition, Structure, Duties and Powers, Company
Law Reform in OECD Countries: A Comparative Outlook of Current Trends, December 7-
82000. See Annexure (Reliance Industries(Mukesh Ambani), Mahindra and Mahindra (Anand
G Mahindra), Jindal Steels (Naveen Jindal) these companies are example of the fact that
the representatives of promoter family hold main managerial posts of the companies.

12 Maria Gutierrez Urtiaga &Maribel Saez, Deconstructing Independent Directors, (ECGI Law
Working Paper No. 186/2012, 2012)

13 J.E. Parkinson, Corporate Power and Responsibility: Issues in the Theory of Company Law
56 (1993).

14 Companies Act 2013, Section 179
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provides that the Board shall manage the affairs of the company subject to the Act
and Articles. ‘However still some writer’s claim that in practice these powers are
often delegated to group individuals below the board level.15 The shift was experience
in 20th century especially in public sector companies where the board had no choice
but to authorise senior level managers who were generally the insiders to take policy
decision.16 The reason of the shift is not very difficult to understand as with the
growth of the company, it has to employ thousands of people and expand its business
to in the market. It is nearly impossible for the board to resolve every issues of
governance. It has no choice but to delegate some powers to the people at managerial
level to control the day to day activities of the Company. Therefore the structure can
be seen as a pyramid, where employee form the base who work under junior level
managers, above them are senior managers who are in charge of divisions or branch
who are normally selected by the Chief executive, above all are the senior level officers
who are deemed to execute policies formulated by the board.17 Thus it can be held
that Board as a head of the company formulates policies which are implemented by
the senior level mangers working below. These senior level managers are nothing
but the executive directors who are generally insiders of the company. They have
major role in formulating the company’s policies because they are usually professionals
with experience and are familiar with the circumstance of the company. Therefore it
can be seen that the managerial functions and supervisory functions are rolled into
one.
Similar is the situation in India. It is seen that it is generally the promoters holding
major shares in the company also acquire senior managerial position in the company.
Therefore becomes important to protect the interest of the dispersed and passive
shareholders. Hence independent directors are needed.

II. EVOLUTION OF INDEPENDENT DIRECTOR

Board of Director is most important decision making body within company.18 The
role which the board plays is inevitable in effective corporate governance. However
with growing concern over the efficiency of the Board as a result of increasing
management fraud, failure of directors to discharge their duties relentlessly disclosed
by media, corporate collapse or other market fraud, demanded a fresh perspective in
the Board and thus board reforms.
Independent Director as a concept originated in US and UK and was the exported to
other developing countries despite different corporate governance regime which these
countries follow.19 This part seeks to study the evolution of the concept of Independent

15 Cheffins, supra note 5.
16 William O Douglas, Directors Who Do not direct, 47 Harv. L. Rev. 1305 (1934).
17 Zhao, supra note 2, at 64
18 Gower and Davis, Principles of Modern Company Law, (9th ed. 2012).
19 Umakant Varottil, Evolution and Effectiveness of Independent Directors in Indian Corporate

Governance, 6 Hasting Business Law Journal 281, (2010).
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Directors various jurisdiction including US, UK, India with respect to various agency
issues faced by the countries.

II.1 PAVING WAY FOR INDEPENDENCE IN BOARD: USA

The concept of Independent Director emerged as an answer to the long prevalent
manager-shareholder problem operating in the board. Prior to 1950’s the boards of
the American companies largely consisted of “insider” i.e. the executives who were
majorly involved in managing affairs of the company and to advise the management
of the company. The role was managerial and advisory with very less monitoring
hence companies started involving “outsiders” who were not the employee in the
board.20 There was growing expectation that the outside directors would perform
their role with increasing diligence and keep an eye on the management of the company.
The board was therefore divided into “insider” and “outsider” directors.21 It was
only after 1970’s reforms in corporate governance there was shift from advisory role
of the directors towards more of monitory role and therefore that the class of “outsiders”
was further divided into to involve “independent directors”. It was felt that “they
were more capable of fulfilling monitory role.”22 It was Professor Eisenberg who suggested
that the board must comprise of substantial number of “independent directors” so
that they can monitor the functioning of the management in a fair, objective way.23

Creation of mandatory rules which were left to the judgment of the company was
now proposed to be prescribed by the law. The monitoring role and independent
director both were aimed to reduce the agency cost as the only constituency they
were monitoring was the managers.
The result of introduction of the monitory board is the Tentative Draft No. 1 of the
American Law Institute’s Principle of Corporate Governance24 required the mandatory
inclusion of independent directors in the companies having majority public shareholding
and also to have audit committee and nomination committees25. However the model
was criticised on the ground that it would hamper the business activities and that
“one size fit for all” would be counterproductive.26

20 Gordon, supra note 3
21 Jay W Lorsch, America’s Changing Corporate Board Rooms: The Last Twenty Five Years, 3

Harvard Law Review 120, (2013).
22 id
23 Melvin A. Eisenberg, The Structure of the Corporation: A Legal Analysis, 438 (Boston and

Toronto: Little, Brown and Company, 1976); See Also, Noyes E Leech and Robert H Mundeim,
The Outside Director Of The Publicly Held Corporation, 31 Business Law 1799, 1807-1811,
(1976).

24 Roberta Karmel, The Independent Corporate Board: A Means to What End? 52 Geo. Wash.
L. Rev. 534, 545 (1984).

25 Bainbridge, infranote 65, at 1034.
26 id
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This was followed by the Delaware Court’s suggestion for inclusion of Independent
Director in the Board as solution to the management-shareholding agency problems.
The court on many occasions held that to solve operating agency problems it is important
to have an independent director who can consider the transaction at arm’s length.27

The independence of such director was not to be determined by qualifying factors
but was to be judged on the actual behaviour of such director in decision making on
conflicted transactions.28 The concept was also seen by companies as a defence against
hostile takeovers29 and conflict of interest issues30. Therefore companies were encouraged
to appoint independent directors on their board.
The last wave of reform in US came after experiencing major corporate scandals like
Enron, WorldCom. The reason for these can be attributed to the shift in executive
compensation from cash payment to stock based compensation, which promoted managers
to boost the short term performance and encash them at high prices.31 Professor was
of the opinion that because of this “Board simply failed to appreciate and protect
against some of the moral hazards that stock-based compensation created, in particular,
the special temptations to misreport financial result.”32 It was at this time that the
manager agency problems were at their peak. Looking at the prevalent situation Congress
responded it with Sarbanes-Oxley Act of 2002. Reforms were also introduced by The
Security and Exchange Commission in self-regulatory organisations like New York
Stock Exchange (NYSE) and NASDAQ, aiming to strengthen their listing requirements
and standards especially those relating to qualification of Directors and officers.33

While Sarbanes Oxley focused on “independence of company auditors and audit
committee of independent directors to oversee the independent auditors”. The listing
companies provided for mandatory requirement of majority independent directors in
the company. Hence it can be seen that the prevailing management-shareholder agency
problem which was repeated disrupting the growth of companies in America was
addressed by the introduction of majority “Independent directors” on the board.

II.2 INDEPENDENCE OF NON EXECUTIVE IN UNITED KINGDOM

In UK the first attempt toward reform in non-executive director was introduced by
Confederation of British Industry (CBI), an Industrial Association. 34 the report popularly
known as Watkinson Report was published in 1973 emphasised on inclusion on the
board of public companies more of non-executive directors who can make “valuable

27 Weinberger v. UOP Inc 457 A 2d 701, 710 (Del. 1983) (U.S.)
28 Kahn v. Lynch Commission, 638 A 2d 1110, 1117 (Del. 1994) (U.S.): Rosenblatt v. Getty Oil

Co. 493 A 2d 929, 938 (Del 1985) (U.S.).
29 Unitrin Inc. v. American General Corp 651 A.2d 1361 (Del. 1995) (U.S.)
30 Delaware General Corporation Law, Section 144(a)(1)
31 Varottil, supra note 19.
32 Gordon, supranote 3, at 1536.
33 Joseph P Farano, How Much Is Too Much? Director Equity Ownership and Its Role in

Independence Assessment, 2 Farano Final, (2008).
34 Zhao, supra note 2, at 29.
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contribution by reason of their ability to bring in detached approached in policy matters”
and also give benefit of their knowledge and experience in other areas”.35

It was in 1990s that two government reports that is Cadbury and Hampel Report,
which in a ways changed the corporate regime of UK. Originally Cadbury committee
was convened only to review the Corporate Financial system in light of issues regarding
audit and accounting but the committee did not restricted its scope to this only and
covered broad areas of corporate governance. The committee suggested inclusion of
‘non-executive’ directors to the board to have necessary objectivity in the board room
and majority of non-executive directors should be independent.36 Development of
corporate governance norms in the UK founded its basis from the said committee.
Subsequently two other reports also dealt with the area of corporate governance.
The Greenbury report published in 1995 dealt with the issue of ‘non-executive’ and
proposed that the remuneration committee in every listed company should consist of
non-executive directors with relevant experience and independence. The Other report
i.e. Hampel Committee extended the role of the non-executive directors. As a result
of suggestion of these committees a new combined code was issued to cater to the
demand of introducing better practice into the industry.37 Lastly, Higgs Report,
recommended that “at least half of the members of the board should be independent”,
basically emphasising on the role of ‘non-executive director’.38 The idea behind was
to introduce division in the board which could possibly harm the efficiency of the
board. The current version of the Code has combined effect of these reports which
forms and integral part of the Corporate Governance Mechanism.

II.3 DEFINING INDEPENDENT DIRECTOR FOR INDIA

In India, there is a single largest group of shareholders who are also called controlling
shareholders whereas rest of it is diversified, owned by financial institutions or general
public. These insiders have a controlling interest in the company and have long term
relationship with it. These shareholders have major say in the election of the directors.
Thus a Board is a more of representative of majority shareholders while neglecting
the need of the minority shareholders. Therefore it became necessary to have an
outsider view to balance it with insiders. Unlike other countries the focus on Independent
Director was made not in response to systematic failure or major corporate scandals,
but to improve the functioning of Corporate Board.
Although CII report of 1988 talked about role of non-executive directors, it did not
specifically define it. Desirable Code of Corporate Governance provided a formal
regulatory framework for listed companies. However the terms was first used by
Kumar Mangalam Birla Committee and defined as:

35 Company Affairs Committee, the Responsibilities of the British Public Company: Final Report
of the Company Affair and Committee, 37-38 Part IX.

36 Adrain Cadbury, Report of Committee of Financial Aspects of Corporate Governance, (1992).
37 Code on Corporate Governance, 1999.
38 Derek Higgs, Review of Role and effectiveness of Non-Executive Director: Consultation

Paper (7 June, 2003) https://ecgi.global/sites/default/files/codes/documents/higgs.pdf
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“Directors who apart from receiving director’s remuneration do not have any
other material pecuniary relationship or transactions with the company, its
promoters, its management or its subsidiaries, which in the judgement of the
board may affect their independence of judgement. Further, all pecuniary
relationships or transactions of the non-executive directors should be disclosed
in the annual report.”39

The definition was criticised for being narrow as only based on the pecuniary
considerations. The definition also failed to resolve the problem of controlling
shareholders/promoter in Indian corporations. The main recommendation which the
committee made was the introduction of clause 49 in Equity Listing Agreement that
was applicable to all the listed companies of particular size.40Learning lessons from
various corporate scandals internationally, SEBI decided to form Narayan Murthy
Committee to examine working of Clause 49 and to recommend required changes.
Revised clause was issued which came into effect form 1 April 2005.41

The act of 1956 did not talk about “Independent Directors”. It was only the listing
standards which provided for inclusion of these kinds of directors in the board. However
no specific definition was provided to the term. This led to uncertainty with respect
to the role to be performed by the directors.
A broad definition to the term was given by JJ Irani Committee, constituted on Dec
2, 2004 to recommend changes in Company Act 1956. Some of the recommendations
form part of 2013 Act. Overview of the significant changes with respect to independent
director in 2013 Act is42:

1. The Act made it mandatory for the listed company to have at least 1/3 of the
total number of directors as independent directors.43

2. Power given to Central government to determine the number of directors for
other public companies.44

3. The Act talks about the attributes of the director like “should be a person of
integrity and possess relevant expertise and experience”.45 And many others.

39 Securities and Exchange Board of India, Report of the Kumar Mangalam Birla Committee
on Corporate Governance , Feb.8 2000, available at http://www.sebi.gov.in/commreport/
corpgov.html, Last accessed (19-12-2020).

40 id.
41 SEBI, Report of Narayan Murty Committee on Corporate Governance, Feb 8, 2003 available

at https://www.sebi.gov.in/reports/reports/mar-2oo3/the-report-of-shri-n-r-narayana-murthy-
committee-on corporate-governance-for-public-comments-_12986.html, last accessed (19-12-
2020).

42 A Ramaiya, Guide to the Companies Act, (16th ed. 2015).
43 Companies Act 2013, Section 149(4)
44 id
45 Companies Act 2013, Section 149(6) (a)
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The requirement was to have the compulsory presence of independent directors on
the company board especially public companies to improve corporate governance.46

Another Committee was constituted by SEBI to review the concept of Independent
Directors and Corporate Governance. In March 2018 the recommendations of the
committee were accepted. The committee proposed to improve the eligibility criteria
for independent directors in following ways:

• “Prohibiting persons constituting “promoter group” of listed entity from being
independent directors

• Undertaking from independent director that she is not aware of any circumstances
which can impact his/her ability to discharge duties without external influence

• At least one woman Independent director made compulsory
• Exclude “board interlocks” arising out of common non independent directors

on the board of listed companies”47

Further the committee recommended the need of continuous assessment of the
independence criteria. The committee identified that the independent directors are
important to introduce objectivity in the board. Therefore it is important to continually
strengthen and support the institution.

III. ROLE OF INDEPENDENT DIRECTOR

The academic literature identifies several different roles for independent director. I
have identified 3 major roles which can be played by these directors in context of the
controlled companies as are in India.

III.1 MONITORING

In unitary structure which we have in India, the board comprises of both executive
directors and non-executive directors. These executive directors being whole time
employee of the company play a major role in managing companies. Managing directors
also being a director of the company occupy seat on the board and sometimes can be
Chairman of the company and thus heading the board. Sometimes senior officers of
management can also be invited to the board; given the experience and expertise in
management these personnel also have an influence over the board decisions.48 Hence
it would be wrong to consider that the board will be able to perform the task of
monitoring, when it in itself has majority of executive directors. Therefore there is a
need for someone who is not involved in the management of the company and can
bring outside perspective in scrutinizing the performance of the management. When
independent director form substantial part of the board it would not be possible for
the executives to exercise their influence over the board.

46 JJ Irani, Report of the Expert Committee on Company Law, Ministry of Company Affairs
(2005).

47 Uday Kotak, Report of the Committee on Corporate Governance, (2017).
48 Zhao, supra note 2
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The three main monitoring roles specifically awarded to the independent director
under Companies Act 2013 are:

III.1.1 STRATEGIC MONITORING OF THE MANAGEMENT

Schedule IV which talks about the Code of Conduct of the Independent Director
elaborates their duties. One of them is to attend board meeting and also general
meetings. This enables them to review the arguments made by the management to
support their proposal and try their best to provide necessary advice based on their
expertise.

III.1.2 MONITORING IN CONFLICT OF INTEREST

Companies Act provides that related party transactions shall be voidable if approval
for the same has not been taken from the board of directors.49 This implies that it is
purely discretion of the Board to approve such matters. The oversight of independent
director can eliminate the obvious surface danger of conflict of interest, in structure,
leaving no one on the board without any limit or control, hence making it hard for
the management to abuse their powers.50 However it would be wrong to consider
that independent director in all cases will be able to detect or prevent self-dealing of
management.

III.1.3 MONITORING VIA AUDIT COMMITTEE

Audit committee are important part of governance of company.51 From section 177 it
is clear that the committee performs important functions like reviewing and monitoring
auditor’s independence, effectiveness of the audit process; examination of financial
statement and review of transactions related to related party.52 It is therefore important
to have an independent view i.e. independent from the executive to monitor the
working.

III.2 IMPROVING PERFORMANCE OF BOARD

An independent director was introduced in the company in order to bring fresh
perspective to the board. Unlike executive director, independent director has less
involvement in the formulation of policies. Their role is not to construct corporate
strategies but only bring an objective view in the broad and support executive in
performing the functions in the interest of the company. The role becomes more important

49 Companies Act 2013, Section 188; Schedule IV: Duties (9) “pay sufficient attention and
ensure that adequate deliberation are held before approving related parties transaction and
assure themselves that the same are in interest of the company” .

50 Marshall L Small, The Evolving Role of the Director in Corporate Governance, 30 Hasting
Law Review 1353, 1395 (1979).

51 Smith Guidance, Background Report, para 6 (2003).
52 Companies Act 2013, Schedule IV: “satisfy themselves on the integrity of financial information

and financial control”.
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when the company’s performance is not good. It is at time that the independent
directors are under pressure to perform well.
It can be contended that that executive director, who apparently has more expertise
to deal with the company matter as they have better idea about the companies affair
would be more appropriate to take advice from. But independent director provides a
vision outside that from the management. At the time when policies are formulating,
involving only executive’s opinion would not be beneficial for the board as they can
provide more critical approach towards judging the policy as a whole.

III.3 RATIONAL ROLE: INDEPENDENT DIRECTOR AS COMMUNICATION LINK

Another major duty which is enumerated in the Companies act 2013 is to safeguard
and balance the interest of all the stakeholders. Since independent directors whose
compensation is not based on the company’s stock performances, can always divert
the focus of the board from short term performance towards reaching long term
goals i.e. to fairly take into account the interest of all the shareholders and also
other constituency of the company.
As state by Myles Mace: “The board is a part of image of the company. The calibre
and stature of the outside board members, both just as names and as people circulating
in the business community, contribute to the image of the company.”53

The kind of people on the board does affect the way public look at the company. If
given an option between “insider based board and independent majority board”54,
they would generally favour the latter. More independent director in the board generally
give an impress that the company is being run in proper way and would consider the
interest of the shareholders.

IV. EFFECTIVENESS AND LIMITATION: IMPLICATIONS ON THE INSTITUTION
OF INDEPENDENT DIRECTOR

After having examined the concept and evolution of independent directors in different
jurisdictions it becomes imperative to determine the success of the concept of
“independent director” in corporate governance. The effectiveness of the concept could
be examined through existing empirical literature and anecdotal analysis. When we
go through the analysis it would be evident that how far the independent directors’
concept has been satisfied in true sense of healthy corporate governance. Moreover,
an attempt has been made to suggest some effective methods to augment the efficacy
of independent director and limitations with respect to the application of those methods
which shall be limited to Indian context.

IV.1 CONCEPTUALISING THE EFFECTIVENESS OF THE INDEPENDENT
DIRECTOR

Since half a decade investors are looking for the companies which have,better corporate

53 Myles Mace, Director: Myth and Reality 16 (1st ed. 1971).
54 id
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governance and independent directors are expected to be the watchdogs to ensure
good practices by the company. “Egon Zehnder. Korn Ferry and RGF Executive Search
are the firms which conduct surveys at board-level, suggested that there has been a
growth of 20-25% in the demand of Independent Directors for 2 years. “In the period
from 2006-07 to 2009-10, the representation of independent directors onthe board
increased from 50.5% to 54.1%. Since then, there has been a marginal dip to53.4% in
2014s. However, the levels were above the lowest levels of 2006-07 and wellabove
the new regulatory requirement of one-third.In 2011-12 and 2014s, the highest
representation of independent directors was on the boards of BSE-listed and privately
owned companies. The lowest representation of independent directors was in listed
public sector companies (40%) in 2011-12, which declined further to 37% in 2014. In
2011-12 and 2014s, the highest representation of independent directors was on the
boards of BSE-listed and privately owned companies. The lowest representation of
independent directors was in listed public sector companies (40%) in 2011-12, which
declined further to 37% in 2014. In fact, as many as 25% of the listed public sector
companies surveyed had no independent directors on the board.In fact, as many as
25% of the listed public sector companies surveyed had no independent directors on
the board. Since the demand is high so it becomes more onerous to effectuate the
concept of the Independent Director.”55

Event studies do not provide concrete evidence regarding effectiveness of the
independent director thus it is becomes imperative to analyse the studies on corporate
governance practices. The corporate governance scandals are one of the reasons for
these frequent surveys. Academic surveys explore the practices of corporate governance
in Indian Companies.56

IV.2 CORPORATE PERFORMANCE: IMPLICATIONS

The body of empirical literature is emerging in the field of Indian corporate governance.
In an event study57 the impact of corporate governance were visible by the formation
of Kumar Mangalam Birla Committee58 and it was found that the share process of the
large firms due to the reforms of corporate governance were increased by roughly
4%in comparison to other small firms. In an another study it was found that the
introduction of Section 23E59 to the Securities Contracts (Regulation) Act, 1956 in 2004

55 Indian Board Report 2015-2016, available at (http://huntpartners.com/displays/uploaded/
File/TheIndiaBoardReport2015-16.pdf)

56 N. Balasubramanian, Bernard S. Black & Vikramaditya Khanna, Firm-Level Corporate Governance
in Emerging Markets: A Case Study of India, 5-6 (ECGI - Law Working Paper 119, 2009)

57 Bernard S. Black & Vikramaditya S. Khanna, Can Corporate Governance Reforms Increase
Firms’ Market Values? Evidence from India, 4 Journal of Empirical Studies, (2007).

58 Kumar Mangalam Birla Committee Report, 1999.
59 Section 23E-” Penalty for failure to comply with provision of listing conditions or delisting

conditions or grounds-If a company or any person managing collective investment scheme or
mutual fund, fails to comply with the listing conditions or delisting conditions or grounds
or commits a breach thereof, it or he shall be liable to a penalty not exceeding twenty-five
crore rupees.”
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which proposed penalty amounting to Rs. 25 crores for non-compliance with the Listing
Agreement. Around 4000 firms have been used as sample during the 1998-2006 periods;
the study reveals a “large and statistically significant positive effect of the Clause 49
reforms in combination with the 2004 sanctions.”60 However these studies are showing
the positive effects of the corporate governance but it would be incredulous to say
that the independent directors have been effective in India.
The effectiveness of the independent directors could be evaluated through the studies
related to board practice. Meanwhile considering the past scams like Satyam corporate
scandal it became imperative to evaluate the board practices. India Board Report
2011 evaluated the practices and trends in Indian boards,against the backdrop of the
global crises and tightening regulations. The IBR survey 2014 found that “around
25% of companies hadso-called independent directors, who wererelatives of the
owners.”61 Previously, it was found that the minimum requirement of one-third
independent directors was not complied by at least 7% firms and moreover many
companies having common CEO and chairman do not follow the mandate of minimum
one-half independent directors.62Meanwhile majority (87%) of the companies were
complying with the rules board independence. However, meagre portion (13%) ofthe
companies were still in non-compliance with the minimum statutory requirement of
the independent directors. No positive factor could be implied from the definition of
the independent director only the truancy of relationship with the company and the
controlling shareholders could be inferred. Hence, to appointment of the personnel
from the domain of candidates is quite large though companies are much efficient to
choose the independent director.63 In this background, when the large companies does
not comply with the formal requirements it indicates the stringent governance norms
are not being followed due to lack of all-round corporate will. Even though few
companies which follow these requirements it is just for the sake of satisfying the
compliance requirement.

IV.3 INDEPENDENCY OF THE INDEPENDENT DIRECTOR

It is objectively possible to define the independent director in theoretical sense suiting
to each specific jurisdiction solely based on the theory of an institution of “Independence”.
However, the real time business scenarios and the problems related to it cannot be
tackled until and unless it serves any real purpose.

60 Varottil, supra note 19, at 323 ; See also: DhammikaDharmapala&Vikramaditya Khanna,
Corporate Governance, Enforcement, and Firms’ market Value: Evidence from India, (U of Michigan
Law & Economics, 3rd Annual Conference on Empirical Legal Studies Papers, Working
Paper No. 08-005, 2011).

61 Board Report, supra note 55.
62 Balasubramanian, supra note 56.
63 Varottil, supra note 19.
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IV.3.1 EFFECTIVENESS AND EFFICIENCY OF ELECTION PROCESS AND
NOMINATION

Generally, the directors are elected at every “Annual General Meeting” by the process
of voting by group of shareholders.64 It has been observed that the incoming directors
in large companies are already beingdecided even before the voting takes place.The
AGM agenda includes the suggested names by the present board thus “the voting is
then a matter of mere formality”; no such arguments take place specifically with respect
to the independent director.65 There are three avenues which a company follows in
order to select independent director namely; personal network of CEO/Chairperson,
executive search firm and personal network of nominations committee. “Surprisingly,
61% of the companies in 2011-12 and 70% in 2012-13 did not adopt any of the three
methods to select independent directors.”
Subject to companies with dispersed shareholdings, nomination of the independent
directors is done by senior managers, and in case of concentrated shareholdings,
controlling shareholders are represented by the independent directors. Due to the
absence of much fraction in the nomination and election of the independent directors
the nominees suggested by “the management or the controlling shareholders” are
likely to get elected.
The absence of collective action system is prevalent in dispersed shareholding system.
Generally, shareholders would not abstain from or going against any candidate which
has been proposed by the independent nomination committee. Various groups of
shareholders disunited due to the dispersed nature of the shareholdings, the senior
management members easily “stage-manage the election process”.66 This process affects
the management to be outside the nomination and election process.67Analysing the
recruitment of non-executive directors Higgs Review observed that majority of the
candidates were given preference and were recruited due to their personal contacts
and friendships among the board members whereas only 1% candidates coming through
open public advertisement were given the job among 4% who had a formal interview.68

In Indian context it is even worse, around 90% being recruited through personal
connections of the CEO/Chairman. It won’t be wrong to say that these directors
work as the puppet of the senior management rather than safeguarding and furthering
the interest of the shareholders. Hence, it may be said that there is a formal independence
from the management but no independence in true sense. Similarly, this condition
applies to the companies with concentrated shareholdings. The pattern followed in
these companies is generally ‘first past the post’ which means that the candidates

64 The Companies Act,2013, Section 152
65 Stephen M. Bainbridge, Independent Directors and the ALI Corporate Governance Project,

61 GEO. WASH. L. REV. 1034, (1993)
66 Madhuryya Arindam, The Independent Director: Has It Been Indianised Enough, 6 NUJS

L. Rev. 231 (2013)
67 Robert A.G. Monks & Nell Minow, Corporate Governance 202 (3rd ed., 2004)
68 Higgs, supra note 38
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having the support of the large shareholders are most likely to get elected.
However, the blessings of the controlling shareholders are necessary for a candidate
to be appointed as an independent director as this skewed equation is surrounding
the nomination and election process. So the nominees are at the mercy of the majority
to get elected which fails the purpose of the independent nomination committees’
commitment towards free and fair selection of the candidates.69 The integrity of the
entire process is being defeated. One of the ways to resolve this problem is changing
the election process which is by mandatorily introducing “the system of proportional
representation”70 in board elections which will augment the chances of the nominees
of minority shareholders to get elected without the support of the majority shareholders.
There are also few alternatives of the cumulative voting by changing the nomination
process. It means that the independent directors should be nominated exclusively by
the existing independent directors.71 However on the other side the concern arises
that the ‘majority of the minority’ elections may lead to ‘abuse by minority’ as this
may facilitate the directors being appointed to work with “excessive zeal consequently
prejudicing the legitimate interest of the majority.”72

IV.4 SAFEGAURDING THE INDEPENDENT DIRECTORS

Considering the changes in the election procedure, there are few other ways to facilitate
the independent director to work in more efficient way. The concept of independent
director must acknowledge that it owes duty to a special constituency which is minority
shareholders in Indian context. However, the position of independent director must
clear with respect to their role as vigilant monitor not as an adversary of the management.

IV.4.1 REPONDERING THE REMOVAL PROCEDURE OF INDEPENDENT
DIRECTOR

The Companies Act, 2013, states that an independent director can hold office for a
term of five consecutive years. “The independent director is eligible for re-appointment
only after the company passes a special resolution and discloses such appointments in
the board’s report.” However, after “re-appointment, the independent director can
hold office for only two consecutive terms. If he or she wishes to continue serving as
an independent director with the company, he or she will be eligible for re-appointment
only after the expiration of three years of non-association with the company in any
capacity, either directly or indirectly.”73 Meanwhile the tenure has been already defined
by the act but the removal of the independent directors is still by the board of the
shareholders through simple majority considering the opportunity given to the director
of being heard prior to his removal. To ensure better and secured tenure the procedure

69 Bainbridge, supra note 65
70 Arindam, supra note 66 at 254; The Companies Act, 2013, Section 163
71 Varottil, supra note 19 at 316; Gordon, supra note 3
72 Arindam, supra 66 at 264; Also See, Bainbridge, supra note 65
73 The Companies Act, 2013, Section 149(10)
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can be made stricter. Though the removal of independent directors is not a common
practice but the contingency with respect to considerable removal may restrict the
independent directors to take stringent actions. It may be proposed that the special
protection should be granted with respect to the removal of independent directors.

IV.4.2 PROSPECTIVES OF MITIGATING THE LIABILITY REGIME

The major issue which makes the independent directors susceptible to be “excessively
cautious is the severe liability including potential criminal liability.”74 Section 2(60)
(VI) of the Companies Act, 2013, makes any director liable if he is aware of a
contravention being held in the board process. Prof. Umakanth has made an illustration
regarding the condition of independent directors of Nagarjuna Finance Limited after
the failure on the part of the company to repay the depositors’ money.75 Moreover,
an observation was made by Khanna and Mathew that 620 independent directors
resigned from the boards in 2009 after the Satyam scandal.76 Considering this scenario
the Ministry of Corporate Affairs issued Master Circular No. 1/2011, “extra care should
be taken by the Registrar of Companies before any proceeding against non-executive
directors.”
With a view to safeguarding independent directors or an non-executive director from
the negative ramifications arising out of the non-independent directors’ activities, the
2013 Act explicitly provides for mitigations under section 149(12) that they can be
implicated only for offences committed with their knowledge, attributable through
board processes, connivance or negligence.
‘Knowledge’ would encompass both actual and constructive knowledge. Actual knowledge
would refer to something the director in fact knew. Constructive knowledge, on the
other hand, would refer to something the director ‘ought to know’, which would
impose andobligation on the director to conduct an enquiry.
‘Attribution through board processes’ would essentially be the next step after the
director has knowledge of the matter and takes it to the board. The director would
be deemed to have knowledge of all matters discussed at a board meeting.
‘Consent or connivance’ would imply that the director would have acted in consultation,
consonance and in collusion with others.
‘Not acted diligently’ is linked to the amount of care, skill and diligence that the
director has taken and whether all actions taken by him are in adherence to the
minimum standards required to be complied by such a director.

74 Bernard S. Black & Brian R. Cheffins et al, Outside Director Liability, 58 STAN. L. REV
1055, (2006)

75 Varottil, supra note 19
76 Vikramaditya Khanna & Shaun J. Mathew, The Role of Independent Directors in Controlled

Firms in India: Preliminary Interview Evidence, 22 NAT’L. L. SCH. OF INDIA REV. 39,
(2010)
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The above has also been validated by the Supreme Court in the matter of Pooja Ravinder
Devedasani vs. the State of Maharashtra,77 where it has been held that, “although a non-
executive director is no doubt a custodian of the governance of the company and
does not usually involve in the day-to-day affairs of the running of its business, if it
is proved that at the time the specific decision was taken, the director has been at
the helm of affairs of the company, he may be made liable, but simply because a
person is a director of a company, does not make him liable for all the actions involved
with the company”.
Relying on the above, the District Court at Delhi has in Deepinder Singh Bedi vs. M/s L
& T Finance Ltd,78observed that, “time and again, it has been asserted by this Court
that only those persons who were in charge of and responsible for the conduct of the
business of the company at the time would be held liable”.

IV.4.3 CONCEPT OF LEAD INDEPENDENT DIRECTOR

The concept of lead independent director or non- executive chairman finds its emergence
from the UK Corporate Governance Code which requires that the chairman should
be chosen from amongst the independent directors on the board.79 Similarly in the
American boards the requirement is identical with UK position except in the former
they are free to vest the offices of CEO and Chairman in same person.80 In Indian
context clause 49 proposes certain relaxations and benefits of having a non-executive
chairman but in the act there are no such relaxations although it restricts the number
to one third of the board. Meanwhile the trend of appointing non-executive chairman
or lead independent director is not common yet. “Merely 8% of the companies in
India have appointed a lead independent director. This low percentage becomes critical
in the context of board effectiveness among Indiancompanies where the promoter
group tends to have a strong influence on the board.There isa pressing need to appoint
lead independent directors but the process will have to be wellthought through, else
it will create ‘two power centres’ in the company board.”81

“The ASX (Australian Securities Exchange)Corporate Governance Council suggests the
appointment of a lead independent director, especially where the CEO also serves as
the chairperson, or where the chair would not meet an objective assessment of
‘independence’. The role of the lead independent director is to provide leadership to
independent directors, liaise with the CEO on behalf of the independent directors,
and advise the board on matters where there may be an actual or perceived conflict
of interest such as chair/CEO performance evaluation.”82

77 Pooja Ravinder Devedasani vs. the State of Maharashtra 2014 SCC SC 1020.
78 Deepinder Singh Bedi vs. M/s L & T Finance Ltd, CR No. 108/15 (Del.) 13 May, 2015
79 Preface of Financial Reporting Council, The Corporate Governance Code, A.3.1, (September

2012).
80 Bainbridge, supra note 65
81 Khanna, supra note 60
82 Board Report, supra 55, at 43; Jennifer Tunny, Good Practice: Lead Independent Directors

(2013).
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To reduce the dominance of the executive members of the board the inclusion of lead
independent director might play an important role and it can make the institution of
independent director more effective.

IV.5 LIMITATIONS AND CONSTRAINTS ON THE INDEPENDENCY OF THE
INDEPENDENT DIRECTOR

The passivity and indifference towards the functions of the company of the directors
is always being criticised.83 Non-executive directors have always been considered as
‘silent’ in their performance as turning a blind eye towards the conducts of management.84

The independent directors are separated or independent of corporate operations but
it does not make them independent of the management. Consequently they know
very less about the day to day working of the management which implies their
indifference behaviour with respect to the managerial performances. This kind of
attribution on the part of independent directors would defeat the whole concept of
corporate governance to provide effective milieu in the success of a corporation. Many
factors are there which might be the cause of such ineffective performance.

IV.5.1 INDIFFERENCE TOWARDS WORKING TIME/ TIME CONSTRAINTS

The problem of the independent directors as to ‘inability to devote enough time’ to
their work is due to their involvement in other corporations or institutions. The work
of independent directors is normally regarded as part-time job. The independent directors
are non-executive though they might not contribute in the day to day business affairs
of a corporation which makes them cynical towards devoting greater part of their
time or energies monitoring management performance. Moreover, many independent
directors are appointed to add lustre and prestige to the board. The amount of time
that they can bring to bear on company’s business will be limited. According to a
survey, independent directors in India dedicate 8.7 days in a year to each board on
which they serve as a member. Among the different categories of independent directors,
women independent directors dedicate the highest amount of time for each board
i.e. 10 days.85 On the other hand, the least amount of time dedicated to the board is
by the academicians and experts from the field of education. The Companies Act,
2013, requires independent directors to meet as a separate group. Separate meetings
of independent directors, with auditors, with management and with the chairperson,
are critical to ensure the independence of the independent directors. Such meetings
help independent directors express their common or diverse views on management
decisions.”

83 Ira M. Millstein and Paul W. MacAvoy, The Active Board of Directors and Performance of
the Large Publicly Traded Corporation, 98 Colum. L. Rev. 1283, 1297 (1998).

84 Victor Brudney, The Independent Director: Heavenly City or Potemkin Village, 95 Harv. L.
Rev. 597, 612. See also, Zhao, supra note 2, at 150.

85 Board Report, supra note 55
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The efficiency of the independent director gets affected due to the lack of time as it
won’t be able to perform its oversight function which demands complete information
in a timely manner, and the time to review and understand it.86

IV.5.2 INADEQUATE KNOWLEDGE AND INFORMATION

The independent directors are not so much familiar with the company’s affairs, especially
the lack of specific professional knowledge with respect to matter which involves
complicated financial reports. In order to consider the “merits of management’s strategy
and business plans”, independent directors should be competent to “understand the
necessary elements of the strategic-planning process and learn whether the factors
have been properly accounted according to plan.”87 The letter of appointment of 95%
of the independent directors does not mention the work expected of them.88 While
performing the task of “risk management or public relationship”89 the onus of reviewing
and verifying the financial statements before being made public, is on the independent
directors. All these tasks require certain “degree of skill and knowledge” to understand
the work. If the independent directors are not able to understand the role then it
would be too late to detect any problems or discrepancies. Consequently if they have
the knowledge of the activities of the company, they shall be more efficient in monitoring
the management activities.
Independent directors should have the resources to elaborate and formulate proposals
about the information received. It is unreasonable to believe that one individual,
devoting a limited amount of time to this activity, can properly perform such tasks in
conjunction with the operations of a large public company.Considering this they should
be able to access the board before any meeting takes place and propose such questions
and agendas to be included in the meetings. Furthermore, the voting procedure and
the composition of the board should put them in a position to determine the outcome
of deliberations. The Companies Act, 2013, gives independent directors the right to
check company records for discrepancies and register their dissent in the board meeting
minutes. In a survey it was found that 47% of the directors confirm that their dissent
is ‘always’ recorded, 45% said ‘sometimes’. Very few i.e. 8% of directors said that it
is never recorded. Independent directors, who are included in the board composition,
can be termed as effective unless they gain a “sufficient understanding of key corporate
information.”

IV.5.3 STRUCTURAL DYNAMIC

In some cases where all the objective conditions such as time contribution, professional

86 Jeffery A. Sonnenfeld, What Makes Great Boards Great: It’s Not Rules and Regulations. It’s
the Way People Work Together, 80 Harv. Bus. Rev. 106, 107 (2002).

87 Ira M. Millstein, The Professional Board, 50 Bus. Law. 1427, (1995). See also; Zhao, supra
note, 2, at 152

88 Board Report, supra note 55
89 Zhao, supra note 2, at 153.
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knowledge and sufficient information are satisfied, inefficiency may still arise.
Independent directors may be hesitant to question or argue due to existence of an
inherent structural bias. The effectiveness of the independent directors is further impaired
due to structural concerns. Further while appointing the independent director the
involvement of key managerial personnel raises certain doubts that whether he would
be in a position to effectively monitor them. Management should not have any influence
over the selection process of the independent director. Moreover it is possible that
the management may prefer to appoint someone who is in support of their philosophy
or who wouldn’t oppose them and would try to boycott active challengers by not
supporting their re-nominating.90 It has been observed that increasing the size of the
board results in the ineffectiveness of the director’s ability to monitor the functions
of the management.91 The augmentation of the board’s size implies process cost of
poor communication and decision-making which outweighs the potential benefits in
increased size of the board. It has been observed a large sized board is inefficient
during the expression of opinion by individual directors because of the limited amount
of time available during board meetings. According to Cornelis de Kluyver, Dean -
University of Oregon Business School, “the ideal size of the board should be such
that it is sufficiently large to carry out the board’s responsibilities, without unnecessarily
degrading its effectiveness with excessive numbers that inhibit individual engagement
and involvement of board members.”92 In India, the average board size has been
steadily decreasing over the years, from 9.9 in 2007-08 to 9.4 in 2014. Twenty five
percent of the independent Board directors disagreed with the suggestion of increasing
the number of independent directors on boards.93

Thus it is evident from the above analysis that, though independent directors may
support the diversification of the board but they are not in consonance with augmenting
the board size.

IV.5.4 SOLUTIONS TO COMBAT SUCH LIMITATIONS

A minimum level of skills and industry specific experience simultaneously the devotion
of time are the foremost requirements which an independent director shall consist.
Multi-directorship or common directorship might be one of the impediments to an
active performance. Solution to this problem is restricting “the number of directorship
one can hold concurrently.” However mandating the enough time contribution shall
not be considered as voluntary on the part of the independent directors rather it

90 Zhao, supra note 2, at 145.
91 Laura Lin, The Effectiveness of outside Directors as a Corporate Governance Mechanism:

Theories & Evidence, 90 Nw. U. L. Rev. 898, (1995-1996).
92 Mitch Dorger, Size Matters: Right Sizing Your Board of Directors. Dorger Consulting Paper

(2011). (http://dorgerconsulting.com/2011/07/20/size-matters-right-sizing-your-board-of-
directors/)

93 Board Report, supra note 55
94 Emily Thornton & Louis Lanvelle, ‘It’s Getting Tough to Fill a Boardroom’, Bus. Wk., 80

(2002).
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shall be an obligation to comply with that. Time factor must be considered while
offering the letter of appointment that an expected time commitment is required from
the independent director. Another question arises of ‘who should be a potential candidate?’
In the current regime of corporate governance it is of utmost importance that a company
shall have an independent director, considering this no person shall be appointed
unless he can devote enough time. But this criterion may arise one more problem
that if executive directors are not recommended as proper candidates it would be
difficult to persuade “independent thinkers” to accept board seats.94 In response, a
company should widen its scope of the source of talents as independent directors,
and try to find those candidates who belong to diverse background as academicians,
lawyers, retired bureaucrats, accountants etc. Eighty eighty (88%) percent of independent
directors favour the higher diversity on the board. For instance, a senior woman
independent director stated that she would like to see a “judicious mix of people on
the boards so that there is a wider perspective”. “When asked about the factors that
impede change in board composition, the independent directors were of the opinion
that the absence of a formal selection process for independent directors was the most
important reason and 78% agreed that a selection process would help identify worthy
independent directors.”95 “Thus,”diversity might be an appropriate solution to resolve
the lack of director puzzle.”96

It shall be noted that even if independent directors seem to be acting consistently
with the ‘independence’ standard of the time, as set according to the stock market
rules. There practices must be scrutinized because in the case of Enron scandal same
events happened and it was found after reviewing of the case that some independent
directors were the members of the charity that received donations from Enron every
year.97 Further considering the remuneration or compensation part independent directors
shall be facilitated with a comprehensive remuneration linked to their corporate
performance. It is recommendable to set up under each stock exchange “the independent
director remuneration fund.”98 The companies should submit a certain amount of money
to stock exchange in which they are listed in accordance with the standard guidelines
issued by the stock exchange. These funds are used by the stock exchange to raise
the remuneration fund and to make payment to the directors on the basis of
performance evaluation. This would make the payment more objective and transparent
and independent directors would be able to get rid of the control from inside the
listed company. Staff support within the company would be an incentive for an
independent director to work in an efficient way. Furthermore, independent directors
should be regularly hold meetings, within and outside of the company to have the
confidence of the other members to, not to be perceived as unusual or threatening.

95 Board Report, supra note, 55
96 Zhao, supra note 2, at 157
97 Jeffery N. Gordon, What Enron Means for the Management and Control of the Modern

Business Corporation: Some Initial Reflections, 69 U. Chi. L. Rev. 1233 (2002).
98 Wang Xiaodong & Su Xiangyang, Suggestion on Establishment of Independent Directors

Remuneration Fund, (2002).
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Considering this the NYSE and NASDAQ listing rules require that the independent
directors meet regularly outside of the presence of the management.99

Thus, considering the above analysis it could be inferred that in the monitoring system
there are few impediments which might cause roadblocks in the process of healthy
corporate governance but applying certain cautious measures it could improve the
institution of independent director.

CONCLUSION

The above analysis makes it evident that independent directors are the indispensable
element of the healthy corporate governance. However the cause of development of
this concept is different in various jurisdictions. The theoretical genesis of this concept
lies in the “manager-shareholder agency problem”. Analysis of the empirical studies
and the anecdotal evidence cannot be solely relied upon to claim the effectiveness of
the independent director’s role in India. The notion of importance of role of independent
director is very relevant in Indian context. Consequently independent director shall
be acknowledged as the “guardians of the minority shareholders.” To establish this
there shall be a change in the fundamental legal provisions so that the election procedure
may not be biased toward majority shareholders. Simultaneously there is a concern
regarding the quality of the independent directors, whether they attribute certain
skill and knowledge or not. Considering this problem a proper training could be
provided to the independent directors. Institute of Company Secretaries of India (ICSI),
recommends that training and induction programmes would be very helpful in increasing
the knowledge regarding the specific field of industry in which the company deals
with.
The Companies Act, 2013 proposes a central database of independent directors which
may be helpful in the first place but to understand the effectiveness of this process is
subject to further research.Given India’s strident march towards global importance
and recognition in recent years, it is possible that with the adoption of such measures
and principles, the world may in future look to India also for setting the standards
in corporate governance.”

ANNEXURE
National Stock Exchange Companies-Promoter/Public Ratio**

Company  Promoter  Public  Chairman MD 
Reliance  50.61 49.39 MukeshAmbani Mukesh Ambani 
Hindustan Unilever 61.9 38.1 Sanjiv Mehta Sanjiv Mehta 
Mahindra and Mahindra 19.47 76.56 Anand G Mahindra Pawan Kumar Goenka 
WIPRO 73.00 26.73 Azim H Premji Thierry Delaporte 
Jindal Steel and Power Ltd 60.45 39.55 Naveen Jindal Vidya Rattan Sharma 

**Shareholding Pattern as on March 31, 2022 available at https://www.nseindia.com/

99 NASDAQ Marketplace Rules 4350(c): NYSE Listed Co. Manual S. 303A.03.
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A Peek into the New Developments of Corporate Social
Responsibility

Saiji J S*

ABSTRACT

In today’s world order, business growth reflects responsible behaviour in society. Creating economic
as well as societal value is an integral part of any business towards incorporating a sustainable
business. India became the first country to legislate Corporate Social Responsibility (hereinafter
CSR) in 2013. A decade is heading by next year and there are recent developments during
2017, 2019, 2020 and 2021 in CSR law to incorporate the changing needs over time. The
ability of corporates to influence their stakeholders and transform society was on display in
recent years when pandemic outbreaks plunged the entire world into darkness. The new amendments
incorporate such changing needs owing to the relentless pandemic occurrence. The paper extends
insights on the recent advancements in CSR law and the impact of responsible business on
society.
Keywords: Corporate Social Responsibility, CSR, Non-financial reporting, CSR Policy, Rules.

1. INTRODUCTION

CSR is a term that evolved through literature, whereas the concept has its roots
years before such structural dimensions. It covers the development complying of all
stakeholders including employees, supply chain, environment, distributors, and society.
The concept in its current form is a result of the contribution made by academicians
and scholars whereas the concept was underlying in Indian history way back from
the Vedic period. The ancient religious text depicts the conscience of the now-known
CSR in various forms, particularly in verses and literature. The year-old concept of
profit motive business has shifted from mere economical gain to an influencer in

* Research Scholar, Department of Law, Central University of Kerala, E-mail: saijijs@gmail.com,
Mobile: 9497878127
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society taking part in its overall inclusive development and sustainability. Corporates
have gained momentum owing to milestone changes such as new economic policy,
globalization, and the industrial revolution.
The report of the High-level Committee on Corporate Social Responsibility, 2015 briefs
the widening gap of economic inequality and the importance of inclusive growth.1

CSR is considered an instrument to combat this stigma of economic inequality and
generate inclusive growth. India is a leading example in progressing with legal
dimensions of CSR. The relevance of CSR increased significantly during the Covid-19
outbreak. There is a link between CSR and inclusive growth that maps them together
with evolving social and legal underpinnings, which makes it relevant to research on
this topic. In this scenario, the amendments are important as it integrates more room
for the corporates to extend their support to society.

2. NEW COMPREHENSIVE DEFINITION

There are various definitions contributed by international organizations and academic
scholars to define CSR. However, in the Indian legal context the old definition which
was less inclusive provided in Companies (CSR Policy) Rules, 2014 (hereinafter CSR
Rules, 2014) is amended to make the new definition more inclusive. Currently, Company
(Corporate Social Responsibility Policy) Amendment Rules, 2021 (hereinafter CSR
Amendment Rules, 2021) gives a wider ambit on what constitutes CSR and what does
not come within the ambit of CSR.
Rule 2 (1) (d) defines CSR as all those activities executed by a company as part of its
statutory obligation under section 135 of the Companies Act in accordance with the
rules but exempts certain activities as below:2

i) activities connected to the normal course of business of the company. However,
during covid-19 many companies were engaged in research and development
(R&D) of a new vaccine, drugs, and medical devices in their normal course of
business, and, in such a case, they can continue such activities for the financial
years 2020-21, 2021-22, and 2022-23; subject to certain conditions below to qualify
as CSR activity:
a) such R&D should be in collaboration with institutes or organizations specified

in item (ix) of Schedule VII to the Act.
b) details of such R&D shall be disclosed separately in the Annual Report on

CSR
ii) activities which are undertaken outside India, except for training of Indian

sports Personnel, representing any State or Union territory at the national
level, or India at the International Level

iii) the contribution is given to the political party under section 182 of the Act

1 Report of High-Level Committee on Corporate Social Responsibility, 2015.
2 See Rule 2(1)(d) of Company (Corporate Social Responsibility Policy) Amendment Rules,

2021.
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iv) activities for the benefit of employees as defined in section 2 of the Code on
Wages (2019)

v) activities supported by companies on a sponsorship basis for marketing benefits
for its products or services

vi) activities in connection with any other statutory obligations in India

3. A GLANCE AT THE LEGISLATIVE ENDEAVORS IN THE CSR ARENA

The saga of CSR continued in the form of philanthropy, charity, offerings, zakat, and
soft laws, until 2013 when hard law came into existence by repealing the Companies
Act, 1956. Later in 2017, 2019, 2020 and 2021, changes were brought into the frame
connected with CSR law.3 On 22nd January 2021, the Ministry of Corporate Affairs
(MCA) notified the latest amendments i.e., The Companies Amendment Act, 2019
and The Companies Amendment Act, 2020 which brought about major changes in
section 135 of the Companies Act, 2013. This was also accompanied by the CSR
Amendment Rules, 2021. In effect, we can comprehend the legal roadmap of CSR
through the following major events:

3.1 Corporate Social Responsibility Voluntary Guidelines, 2009

Ministry of Corporate Affairs has initiated the first step towards introducing legal
provisions to CSR by adopting the role of an enabler, facilitator and regulator for the
proper functioning and development of the corporate sector. CSR Voluntary Guidelines,
20094, with the fundamental principles, core elements, and implementation guidance
was put forward during the India corporate week in December 2009 for initiating the
CSR regime.

3.2 National Voluntary Guidelines on Social, Environmental and Economic
Responsibilities of Business, 2011

The National Voluntary Guidelines (NVGs) are a refinement of the 2009 guidelines. It
includes various perspectives of stakeholders and lays down requirements for responsible
business conduct for inclusive growth. The guidelines are useful for all businesses
including large, small, and medium companies.5

3 The Companies Amendment Act, 2017, The Companies Amendment Act, 2019, The Companies
Amendment Act, 2020 were incorporated to the text of section 135 of Companies Act, 2013.
Also, Company (Corporate Social Responsibility Policy) Amendment Rules, 2021 amended
the Company (Corporate Social Responsibility Policy) Rules, 2014.

4 CSR Voluntary Guidelines, 2009, Ministry of Corporate Affairs, Government of India, CSR
Voluntary Guidelines http://www.mca.gov.in/Ministry/latestnews/CSR_Voluntary_
Guidelines_24dec2009.pdf (last visited Jun. 18, 2022).

5 CSR Voluntary Guidelines, 2011, Ministry of Corporate Affairs, Government of India, https:/
/www.mca.gov.in/Ministry/latestnews/National_Voluntary_Guidelines_2011_12jul2011.pdf
(last visited Jun. 18, 2022).
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3.3 The Companies Act, 2013

A complete revamp of the Companies Act, 1956 to update it with new challenges was
carried on and as a result, the Companies Act, 2013 was enacted repealing the old
one after receiving the assent of the President of India on 29 August 2013. This initiated
the milestone development of CSR in terms of a legal provision. Section 135 found
space to incorporate CSR explicitly. Along with those sections 134, 166 and 198 made
connections with CSR.6 The details of the provisions and amendments are discussed
later.

3.4 Schedule VII of Companies Act, 2013

Schedule VII forms an integral part of CSR law as it describes the activities included
under the purview of CSR. It came into force on 1st April 2014 and was later amended.
In the purview of covid 19 pandemic, the CSR activities elaborated to include measures
taken to combat the disease and the threat caused to society in terms of financial aid
and other medical and research facilities.7

6 See Companies Act, 2013.
7 Schedule VII includes the areas in CSR initiatives can be made. This includes:

i) Eradicating hunger, poverty, and malnutrition, promoting healthcare including preventive
health care and sanitation including contribution to Swach Bharat Kosh set-up by the
Central Government for the promotion of sanitation and making available safe drinking
water.

ii) Promoting education, including special education and employment enhancing vocation
skills especially among children, women, elderly, and the differently abled and livelihood
enhancement projects.

iii) Promoting gender equality, empowering women, setting up homes and hostels for women
and orphans; setting up old age homes, day care centers and such other facilities for
senior citizens and measures for reducing inequalities faced by socially and economically
backward groups

iv) Ensuring environmental sustainability, ecological balance, protection of flora and fauna,
animal welfare, agroforestry, conservation of natural resources and maintaining quality
of soil, air and water including contribution to the Clean Ganga Fund set-up by the
Central Government for rejuvenation of river Ganga

v) Protection of national heritage, art and culture including restoration of buildings and
sites of historical importance and works of art; setting up public libraries; promotion
and development of traditional art and handicrafts

vi) Measures for the benefit of armed forces veterans, war widows and their dependents,
Central Armed Police Forces (CAPF) and Central Para Military Forces (CPMF) veterans,
and their dependents including widows.

vii) Training to promote rural sports, nationally recognized sports, paralympic sports and
Olympic sports

viii) Contribution to the prime minister’s national relief fund or Prime Minister’s Citizen
Assistance and Relief in Emergency Situation Fund (PM CARES Fund) or any other
fund set up by the central government for socio-economic development and relief and
welfare of the schedule caste, tribes, other backward classes, minorities, and women
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3.5 Company (Corporate Social Responsibility Policy) Rules, 2014

The Ministry of Corporate Affairs notified the said rules on 27th February 2014 which
came into force on 1st April 2014. The CSR rules, 2014 elaborate on the way CSR
activities should be carried out including the policies and procedures. It gives a broad
picture for companies to initiate CSR activities.8 However, the rules have changed
and amended in 2021.

3.6 Report of the high-level Committee on CSR, 2015

A high-level committee was formed under the chairmanship of Shri Anil Baijal, Former
Secretary to the Government of India to suggest measures for improved monitoring
of CSR Policy implementation. The report presented in September 2015 elaborated on
various issues related to the monitoring and implementation of CSR.

3.7 Report of the Companies Law Committee, 2016

Companies Law Committee was set on 4th June 2015 under the chairmanship of Shri
Tapan Ray to provide recommendations to the Government regarding issues connected
with the implementation of provisions under the Companies Act, 2013. Also, to provide
insight regarding the recommendations given by various Committees including High-
level Committee on CSR, 2015.

ix) (a) Contribution to incubators or research and development projects in the field of science,
technology, engineering, and medicine, funded by the Central Government or State
Government or Public Sector Undertaking or any agency of the Central Government or
State Government and.
(b)Contribution to public funded Universities; Indian Institute of Technology (IITs); National
Laboratories and autonomous bodies established under Department of Atomic Energy
(DAE); Department of Biotechnology (DBT) Department of Science and Technology (DST),
Department of Pharmaceuticals; Ministry of Ayurveda, Yoga, and Naturopathy, Unani,
Siddha, and Homeopathy (AYUSH); Ministry of Electronics and Information Technology
and other bodies, namely Defense Research and Development Organization (DRDO);
Indian Council of Agricultural Research (ICAR); Indian Council of Agricultural Research
(ICAR); Indian Council of Medical Research (ICMR) and Council of Scientific and Industrial
Research (CSIR), engaged in conducting research in science, technology, engineering
and medicine aimed at promoting Sustainable Development Goals (SDG’s).

(x) Rural development projects.
(xi) Slum area development. Explanation - For the purpose of this item, the term ‘slum area’

shall mean any area declared as such by the  Central Government or any State Government
or any other competent authority under any law for the time being in force.

(xii) Disaster management, including relief, rehabilitation, and reconstruction activities
8 Company (Corporate Social Responsibility Policy) Rules, 2014, https://www.nmdc.co.in/

CSR/33.pdf (last visited Jun. 20, 2022).
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3.8 Report of the high-level Committee on CSR, 2019

To examine the current regulatory framework and suggest a more cogent regulatory
framework, a High-Level Committee on CRS was established in September 2018 under
the chairmanship of Shri. Injeti Sreenivas, Secretary, Ministry of Corporate Affairs. In
August 2019 they submitted the report with recommendations.

3.9 The Companies Amendment Act, 2017

The 2017 amendment put forward major changes in the 2013 Act regarding CSR
provisions. The main aim was to adopt required changes in the legal text on CSR
provisions to make it convenient and hassle-free for the companies to carry out CSR
initiatives and non-financial reporting. Also, to incorporate suggestions recommended
by the High-Level Committee, 2015. The Amendment came into effect on 19th September
2018.

3.10 The Companies Amendment Act, 2019

The Companies Amendment Act, 2019 was brought on 11th April 2019. The filing
process was again simplified to enable the participation of more companies. Corporate
Governance reforms were also on the agenda of this amendment.

3.11 The Companies Amendment Act, 2020

The Companies Amendment Bill was aimed at incorporating the recommendations
put forward by the Company Law Committee (CLC) in their report. On 28th September
2020, the President gave assent to the Act which came into effect on 22nd January
2021. It had provisions relating to CSR which brings random additions and deletion
to the Companies Act, 2013 amongst other aspects.

3.12 Company (Corporate Social Responsibility Policy) Amendment Rules, 2021.

The Ministry of Corporate Affairs published the CSR Amendment Rules, 2021 on 22nd

January 2021 amending the CSR Rules 2014. A broader definition of CSR was given
in this rulemaking CSR activities a wider angle along with measures to check into the
implementation and monitoring procedures. The impact analysis also found a way
into this amendment. The new development in this regard is discussed later.

4. RELEVANT PROVISIONS AND RECENT AMENDMENTS TO CSR

Various amendments as said above have brought in major changes in the CSR arena
as discussed below:

4.1. Criteria under Section 135

Companies that meet specific financial requirements during the immediately preceding
financial year should form a CSR Committee under Section 135(1). Initially, it was
based on any financial year which was amended to substitute with the immediately
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preceding financial year.9 This made CSR law cover smaller companies as well. Specifically,
those companies having the below criteria will fall under CSR purview:10

 Net worth of five hundred crores or more
 Turnover of 1000 crores or more
 Net profit of five crores or more

4.2 Composition of CSR Committee

The CSR Amendment Rules, 2021 describes CSR Committee.11 The composition of the
committee shall be disclosed in the Board’s report under section 134 (2).12

The composition of the CSR committee shall be as below:
• Require three or more directors
• Out of which at least one independent director
• For those companies where independent directors are not required by law

then, the CSR committee shall have two or more directors only.13

As per the Companies (Amendment) Act, 2020, the constitution of the CSR Committee
is not required for companies whose spending on CSR initiatives does not exceed
fifty lakh rupees; instead, the Board of Directors of those companies can carry out
the duties that would otherwise fall under the purview of the CSR Committee.14

4.3 Functions of CSR Committee

The functions of the CSR Committee specified under section 135 (3) are as follows:15

• To frame and recommend to the Board a CSR Policy based on the topics or
areas listed in Schedule VII

• To recommend the expenditure for conducting CSR activities
• To monitor CSR Policy from time to time.

9 Substituted by The Companies (Amendment) Act, 2017. Amendment effective from 19. 09
2018.

10 Section 135(1) Every company having net worth of rupees five hundred crore or more, or
turnover of rupees one thousand crore or more or a net profit of five crore or more during
the immediately preceding financial year shall constitute a corporate Social Responsibility
Committee of the Board consisting of three or more directors, out of which at least one
director shall be an independent director.

11 CSR committee means the corporate Social Responsibility Committee of the Board referred
to in Section 135 of the Act.

12 Section 135(2) The Board’s report under sub-section (3) of section 134 shall disclose the
composition of corporate Social Responsibility Committee.

13 See proviso to section 135(1) inserted by the Companies (Amendment) Act, 2017 which
came into effect from 19.09.2018.

14 See section 135(1) inserted by the Companies (Amendment) Act, 2020 which came into
effect from 22.01.2021.

15 See section 135(3) of Companies Act, 2013.
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After formulating CSR policy, then the duty is vested on the Board to consider the
recommendations of the CSR Committee. They shall approve CSR Policy and disclose
the contents on the company’s website making it transparent for the stakeholders.16

Also, the Board shall ensure that the activities specified in the policy are undertaken
by the company.17 However, the new CSR Amendment Rules, 2021 provide clear guidance
on the duties entrusted with CSR Committee. The new rules propose the CSR Committee
formulate an annual action plan for its CSR Policy which is to be recommended to
the Company’s Board. The Board is vested with the freedom to alter such a plan at
any time during the financial year upon the recommendation of the CSR Committee.
The action plan shall include the following:

• The list of approved CSR projects or programmes to be carried out
• Manner of execution of activities
• Modalities of fund utilization and implementation schedule
• Monitoring and reporting mechanism
• Details regarding the need and impact assessment, if any, of the projects.

4.4 Areas covered under CSR activities

Initially, the text in the Schedule VII was read “as specified in Schedule VII” which
limited the CSR activities and made it challenging for the corporations to locate CSR
activities. The Companies (Amendment) Act 2017 made it an “areas or subject specified
in Schedule VII” making it explicit that the CSR activities can be conducted broadly
providing businesses more leeway to engage in feasible projects. When the pandemic
struck unprecedently, circulars were issued to include various initiatives within the
area of schedule VII.18

4.5 Nature of CSR Amount

The essence of compulsory CSR provision lies in section 135 (5) which indicates that
the Board of the company that falls within the criteria of 135 (1) shall spend two per
cent of the average net profits made during the immediately preceding three financial
years19 and in case if three preceding years has not been covered since the incorporation
of the company then such immediately preceding years in pursuance of its CSR Policy.20

16 CSR Amendment Rules, 2021, Supra Note 3, at 16.
17 Amendment Act, 2020, Supra Note 15, at 6.
18 See General Circular No. 09/2021, E-file no. CSR-01/5/2021-CSR-MCA, Government of

India, Ministry of Corporate Affairs.
19 Section 135 (5) The Board of every company referred to in sub-section (1), shall ensure that

the company spends, in every financial year at least two percent of the average net profits
of the company made during the three immediately refeeding financial years or where the
company has not completed the period of three financial years since its incorporation,
during such immediately preceding financial years, in pursuance of its Corporate Social
Responsibility Policy.
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The calculation of net profit for CSR shall be made in accordance with provisions of
section 198. The objective behind incorporating compulsory CSR was to diminish to
the extent possible the economic and social disparity in the society. For achieving this
objective, it is advisable to operate CSR activities within the local area limits of the
operation of the company. The first proviso to section 135 (5) makes that clear.21

4.6 Provision for Set-off and Unspent Corporate Social Responsibility Account

The recent developments in the CSR law made by The Companies (Amendment) Act,
2019 makes further improvement in the treatment of the unspent amount of CSR
during respective financial years.22 The third proviso to section 135 (5) provides provision
for set off the amount spent more than two percent for succeeding years as prescribed.23

Normally, the reason for not spending the stipulated amount is shown in the Board’s
report. This makes clear that the provision on CSR is not intended to be punitive but
explanatory. If there exists any unspent amount based on the CSR policy owing to
any ongoing project of the company, then the same shall be transferred to the Unspent
CSR Account opened in any scheduled bank within thirty days from the end of the
financial year which shall be spent within three financial years of such transfer. In
case of failing to spend within the period, it shall transfer to a Fund specified in
Schedule VII within thirty days from the date of completion of the third financial
year.24

20 Inserted by the Companies Amendment Act 2019.
21 Provided that the company shall give preference to the local area and areas around it

where it operates or spending. the amount earmarked for Corporate Social Responsibility
activities.

22 Inserted by the Companies (Amendment) Act 2019 - Amendment effective from 20.01.2021.
23 Third proviso to Section 135(5) Provided also that if the company spends an amount in

excess of the requirements provided under this sub-section, such company may set-off
such excess amount against the requirement to spend under this sub-section for such number
of succeeding financial years and in such manner, as may be prescribed. Inserted by Companies
(Amendment) Act 2020.

24 Section 135(6) Any amount remaining unspent under sub-section (5), pursuant to any
ongoing project, fulfilling such conditions as may be prescribed, undertaken by a company,
for pursuance of its corporate social responsibility policy, shall be transferred by the company
within a period of thirty days from the end of the financial year to a special account to be
opened by the company in that behalf for that financial year in any scheduled bank to be
called unspent corporate social responsibility account and such amount shall be spent by
the company in pursuance of its obligation towards the corporate social responsibility
policy within a period of three financial years from the date of such transfer, failing which,
the company shall transfer the same to a fund specified in schedule VII, within a period of
thirty days from the date of completion of the third financial year.
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4.7 Penalty for non-compliance

The penalty for non-compliance with the CSR provisions was subject to major changes
from time to time. In July 2019, the law was amended making non-compliance with
CSR provisions a criminal offence. There has been a great outcry about the amendment
and later upon a discussion with the finance minister, Smt. Nirmala Sitharaman addressed
the inhibitions of stakeholders and removed criminal provision and it remained as a
civil offence only.25 Under section 135 (7), there is a twofold penal provision introduced
by the amendment which makes the company liable first and then the respective
officer who is in default in complying with the provisions of Section 135(5) or 135
(6). The penalty is as:26

• The company must transfer either twice the amount required to be transferred
to the Unspent CSR Fund or to the Fund listed in Schedule VII, or one crore
rupees, whichever is less.

• One-tenth of the amount required to be transferred by the officer either to
the Unspent CSR Fund or to the Fund specified in Schedule VII or two lakh
rupees whichever is less.

Anyhow, the penal provisions were of relief taking away the criminal touch on non-
compliance with CSR. Since the inception of CSR law, it needs to be nurtured day by
day taking into consideration the requirements that the stakeholders and society confront.
The Central Government may give directions to companies whenever required as per
section 135 (8) and they are supposed to adhere to such directions.27

4.8 CSR Implementation

The CSR Amendment Rules, 2021 provide the Board, with the freedom of conducting
CSR initiatives either by the company itself or through the below ways:

• A company established under Section 8 of the Companies Act is a not-for-
profit company, registered public trust or a registered society registered under
Income Tax Act,1961 established by the company itself or with other companies.

25 Hindustan Times, CSR Offences by firms a civil wrong, not a crime, https://
www.hindustantimes.com/business/csr-offences-by-firms-now-a-civil-wrong-not-a-crime-
101611359619876.html (last visited Jun. 25, 2022).

26 135 (7) If a company is in default in complying with the provisions of sub-section (5) or
sub-section (6), the company shall be liable to a penalty of twice the amount required to be
transferred by the company to the Fund specified in Schedule VII or the Unspent Corporate
Social Responsibility Account, as the case may be, or one crore rupees, whichever is less,
and every officer of the company who is in default shall be liable to a penalty of one-tenth
of the amount required to be transferred by the company to such Fund specified in Schedule
VII, or the Unspent Corporate Social Responsibility Account, as the case may be, or two
lakh rupees, whichever is less.

27 135(8) - The Central Government may give such general or special directions to a company
or class of companies as it considers necessary to ensure compliance of provisions of this
section and such company or class of companies shall comply with such directions.
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• Otherwise, such a company, trust or society should have an established history
of conducting similar activities for at least three years.28

• Any such company, trust, or society established by Central or State Government
or by an Act of Parliament or State Legislature.

A new Form CSR-1 will have to be signed and submitted electronically on the MCA
portal by any such above-said entities to carry out CSR activities and thereby register
with Central Government from 1 April 2021 to generate a Unique Registration Number.29

This shall be verified by Chartered Accountant or Company Secretary or Cost Accountant
in practice.

4.9 Need for Impact assessment

The impact of CSR must be measured, and the new CSR Amendment Rule, 2021 provides
provisions for the same. Those companies having CSR obligation of ten crores or
more as per section 135(5) in the immediately preceding three years, then such companies
shall undertake an impact assessment by an independent agency. The projects that
need impact assessment are those projects completed more than one year and outlays
one crore rupee or more. Such report on impact study shall be annexed to the annual
report of the company’s Board.

4.10 Administrative overheads30

The high-level committee, 2015 had submitted the recommendation to increase the
extent of expenditure on conducting CSR activities to ten percent upon the constant
request of stakeholders. However, as per the Amendment Rules,2021 the administrative
overheads shall not exceed five percent of the total expenditure on CSR every year.

4.11 Acquisition of Capital Asset

The companies can spend CSR amount for any capital asset provided, it shall be held
either by a company established under section 8 of the Act, registered trust, registered
society having a CSR registration number as per the rules, or by public authority, or
by beneficiaries.
All these recent changes have provided the CSR law to develop from its infant stages
to a strong legislative piece. Corporates are legally, ethically, socially and economically
responsible to the society where it operates.

28 See Rule 4, Company (Corporate Social Responsibility Policy) Amendment Rules, 2021.
29 See Rule 4(2) Company (Corporate Social Responsibility Policy) Amendment Rules, 2021.
30 Administrative overheads mean the expenses incurred by the company for general management

and administration of Corpoarte Social Responsibility functions in the company but shall
not include the expenses directly incurred for the designing, implementation, monitoring
and evaluation of a particular Corporate Social Responsibility project or programme.
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5. CONCLUSION

After the early challenges and obstacles, the legal regime on CSR is revamping year
after year. Though introducing compulsory provisions on CSR, which were otherwise
voluntary, aroused debates. Time has shown that the legislature intended to put a
bar on economic inequality and promote inclusive growth. Civil provisions have made
an impact on the companies, and the need of giving back to society has taken positively,
as the increase in the CSR expenditure shows.
Altering the criteria for complying with CSR provisions has made more companies
come under the purview of CSR. Giving companies more freedom of choice by elaborating
on the CSR activities, and the provisions making it a civil wrong clarify that CSR law
is no longer explaining but complying. A major recent development is the decision to
conduct an impact assessment of the CSR activities of a company. Although before
CSR Amendment Rules, 2021 neither any provision of the Companies Act,2013 nor
the CSR rules, 2014 had checked into the effectiveness of the company’s activities.
Impact assessment is highly necessary as it gives companies a chance to check into
the effectiveness of their activities. The exact position of the objectives of the provisions
can be evaluated by respective bodies.
The coordinated efforts of companies to aid the government in their battle to combat
the virus during the pandemic were notable. The nation’s visionary leadership was
also thought to have contributed to the CSR requirement being made mandatory. It
can be reminded that business exists only when society exists. Against this backdrop,
it can be understood that the CSR legal framework must remain dynamic to accomplish
the objectives behind the legislation.
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Role of Juvenile Justice System in India

Neha Maggo* & Prof. (Dr.) Beena Dewan**

ABSTRACT

The Juvenile Justice System i.e JJS has been established with the goal to divert youthful offenders
from punishments by criminal courts are encourage rehabilitation concept. Instead of bringing
children to court, focus should be on providing them proper assistance. The procedure and
language used in the juvenile court is different, they should not be sent to prison but to the
training school for better environment. Practically it is difficult to track changes because of
different J.J System structure among different states. Juvenile delinquency is a threat to our
society, for this it is hard to blame single person. Society, friend group, family environment,
schools are real factors who are responsible for the same. Instead of ignoring the real reasons
behind juvenile delinquency it is necessary to accept the responsibility and join hands together
in order to eradicate this problem. The aim of this research paper is to provide a picture of the
concept of J.J System in India and to know how actually Juvenile Justice System works for the
rehabilitation and betterment of juvenile. It is necessary to find out when a juvenile could be
treated as an adult.
Keywords: Juvenile, Justice, Rehabilitation, System, Juvenile Delinquency.

INTRODUCTION

The Juvenile Justice system(JJS) is a legal framework which gives a special treatment
and protection to juvenile. It works for the development of child.  It is the important,
necessary, progressive & enlightened system which has been adopted by the
world.Children have significant position in India. With a motive to provide them
secure childhood, the JJ System has been introduced by the legislation. The aim of
J.J.System is to provide care to the child and to work for their betterment. It aim is
to give importance and consideration to unprotected children. The goal of this system
is provide appropriate, proper treatment and create such environment which is necessary
to develop their personality positively. The Juvenile courts has jurisdiction on neglected
and abused children as well who had not committed any offence. Even the courts
keep the records confidential in order to avoid stigma.

* Research Scholar, Jayoti Vidyapeeth Women’s University, E-mail: nmnehamaggo729@gmailcom,
Mobile: 9999595301

** Director, Faculty of Law & Governance, Jayoti Vidyapeeth Women’s University, Jaipur
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A. History of Juvenile Justice System

The culture of committing crime by youthful offender is very old. In past they were
thrown in jail for the alleged offence and were treated like adult only. They could be
detained and incarcerated without any trial. In 19th century equal punishment was
prescribed by peneologists for both juveniles & adults but gradually with time special
treatment was given to the youth offenders. The juvenile justice system (JJS) has
been adopted for the Juveniles who are held responsible for criminal acts. It is adopted
as correctional measure for children benefit and development. A convention has been
adopted by General Assembly of United Nations for the Rights of Child on 20th November
1989.1 Aim of this respective convention is to protect the interest of juvenile offenders
and to provide them better environment to live in. The Convention compel the Indian
Legislation to repeal the Juvenile Justice Act, 1986. However, Indian Legislation came
up with a new act “The Juvenile Justice (Care and Protection of Children) Act, 2000.After
the Delhi gang-rape incident on 16th December 2012, the law received lot of criticism,
that’s why In December 2015, Parliament has passed the Juvenile Justice Bill 2014,
which now became the Juvenile Justice Act, 20152.
Juvenile Justice law has been adopted by all most all the countries in order to treat
young offenders in proper and equitable manner, with the aim to provide them
democratic and peaceful life. J.J System is of opinion that rehabilitative measures
should be preferred rather than going for punishment. The juvenile justice system has
developed in world with a inception that children are not mature enough like adult,
they can’t differentiate among right and wrong3. They usually failed to understand
the outcome and consequences of act due to which they indulged in crimes. The
whole concept is based on ‘principle of doli incapx’- child don’t have capacity to
form criminal intention on their own. As we know child is considered to be necessary
asset for our country, so it is necessary to take care of their needs, work for their
upliftment and to make country a safer place to live in.
The Juvenile Justice System(JJS) is based on the principle of social welfare of child. It
provide opportunity and platform so that children can develop their personality in
right direction.
The juvenile justice system covers many aspects like-how the authority should act in
different situations, procedure to be followed by them, manner in which police is
supposed to interrogate, way how judge make decision, what all safety measure and
programmes necessary for children rehabilitation.

B. Juvenile Justice Act, 2015

The Juvenile justice act (JJS) was passed by the parliament in 1986 with the motive to
provide protection, care and rehabilitation to delinquents child. Later, the 1986 Act

1 https://blog.ipleaders.in/juvenile-justice-system-india/
2 https://legalreadings.com/role-of-juvenile-justice-system-in-india/
3 worldwide journals.com
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repealed and  JJ Act, 2000 enacted. However due to the subsequent involvement of
Juvenile  in crime, Indian lawmakers are forced to enact new, strict, effective and
progressive, laws for the safety and security of juveniles.
Several bills have been passed by the Indian Parliament for the child in need of
proper care, attention & protection. Children are contemplate as a mark, representation
of power & victory. Society desire to see them progress and develop them in right
direction but if they choose wrong path of crime then it will be disappointing for
society and parents. Though it’s a challenge to raise children carefully, nicely and to
teach them the difference between wrong and good deeds but still it is their duty to
take all possible steps.
Several laws has been enacted to secure protection of children, that are as follows:-

• The children Act, 1960
• Juvenile Justice (Care & Protection of Children) Act, 1986
• Juvenile Justice Act,2000
• The JJ Act, 2015

JJ Act 2000 is replaced by JJ Act, 2015 in accordance with the International Conventions
and social development because there is a need for effective Juvenile Justice System.
The major debate related to Juvenile Justice System began after the heinous & disgraceful
incident of the Nirbhaya Gang Rape Case4 in which an accused who was just 6 months
away from the age of 18, was convicted as juvenile instead of offender. The involvement
of the accused in committing such heinous crime compelled the legislation to introduce
a new law that why, came up with JJ (Care and Protection), Act 2015.
It has been observed in last few years that crime rate has been increased by children
below the age of 15-16 years and the reason behind the commitment of crime is lack
of education, upbringing, poverty, corruption, early life experience, family circumstances,
upbringing etc. It has been observed that now day’s children used for carrying out
unlawful activities. Due to their innocent character, nature it is very easy to take
them in confidence and involve them in wrong illegal activities. They are used as
tool in order to commit heinous crimes. Considering subsequent appearance of Juvenile
involvement in crime, the lawmakers come with progressive, improved, effective and
strict laws in the country.
The amendment in 2015, Act made a provision, provide special circumstances under
which a child should be treated and tried as an adult. Depending on seriousness of
the crime children below the age of 18 can also be tried and prosecuted as an adult.
As per the act a Child is  refers to a person who has not attained the age of 18 years.
According to the law in India 7 years child is considered to be incapacitated & powerless
of committing crime, in case of child b/w the age of 7 - 12 child is assume to be
innocent but if it is proved with the help of evidences and now as per the new bill
children from 16-18 years can be tried & prosecuted as an adult after a test that

4 1998 SCC, Del 879 : (1999) 77 DLT 181
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whether he/she has knowledge and adequate understanding about the consequences
of the alleged crime.
This act has segregates Child into two categories:

• Child in conflict with law - section-13
• Child in need of special care and protection - section 14

“Children in Conflict with Law” for them the competent authority is the Juvenile
Justice Board, and the children who falls under the category of “Child in need of
Care and Protection” the competent authority is Child Welfare Committee.5 CWC
plays important role in the development and welfare of children. It deals with children
who need special care, protection and attention, who does not haave any support
and guidance from family side.
A clear distinction has made, the crime has divided into 3 categories:-

1. Petty offences
2. Serious offences
3.  Henious offences

The amendment in 2015 Act has divide the children (16-18) years in a special category,
if they have committed any heinous offences then considering the seriousness of the
crime they could be tried  under the head of adults.
Criteria when the minor considered as a trial of an adult are-

• Mental and physical capacity of the alleged person
• Circumstances under which he offence was committed by the children
• Ability of the alleged children to differentiate b/w the right and wrong and

understand the consequences.
The claim of juvenility will be  decided by the Juvenile Justice Board (JJB). It could
be raised at any step of the proceeding before the court and even after the completion
of the case.
CASE- Deoki Nandan Dayma V. State of UP-
In this case it was held that entry in register of school regarding the DOB (Birth
date) is considered to be admissible evidence to determine the age of juvenile.6

As per the Present JJ Act in india-
• They should not be punished by the courts, rather the opportunity to reform

should be given.The new act focuses on disposition of matters and friendly
approach of adjudication.

• The young offenders should not be tried in courts, they should be rectify by
adopting all effective possible ways.

5 https://www.legalserviceindia.com/legal/article-3089-juvenile-justice.html
6 1997 i0 SCC 525
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• Children in conflict the law should be provided with treatment through agencies
i.e observation homes, special homes etc.7

C. Constitutional provisions in relation to Juvenile

India is determined and intent to achieve the goal of the social justice. It is not only
the responsibility of the state but also of society to protect the rights of fragile
section.Several laws and provisions has provided by the Constitution to provide social
justice for women & children.
To achieve its goal, the Constitution has declared and given special status to children
through Article 15(3), 21A, 24, 39(e), 45, 47 etc because they are really considered
precious asset of nation. The constitution of India is the main base while framing
law. It is necessary to take into account that law should not made in violation of
constitution. While drafting the Juvenile Act, 2015 the law makers considered all the
necessary provisions given in the Constitution so that child’s rights are protected.
The rights and duties are also taken into consideration at the time of enacting the
Act like-

• Right to free & compulsory education to children below the age of 6-14 years.
• Right to be protected against being abused by an adult.
• Right of child to be protected from human trafficking and bonded labour.
• Right to get proper nutrition and standard of living.
• Right of child to be protected against hazardous employment.
• State has empowered with power to make special laws for the benefit and

upliftment of children and women etc.

D. Juvenile Justice Board

The JJBoard shall consists of a Principal Magistrate, 2 social workers out of which
one person should be a women.8 The decision taken by the Principal Magistrate shall
considered to be final.9

Special Procedure of Juvenile Justice Board:

1. The proceedings can’t be initiated on a complaint registered by the police.
2. The hearing should be non formal and must not create fear in the mind of

children.
3. It should be strictly private & privileged.
4. The offenders must be kept under the observation home after detention under

protection and supervision.

7 Section 48 of the Juvenile Justice (Care and Protection) Act, 2015
8 Section 4(2) of Juvenile Justice (Care and Protection) Act, 2015.
9 Section 5 of Juvenile Justice (Care and Protection) Act, 2015
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5. A child in conflict with law will beproduced before an individual member of
the Board,if required.10

E. Provisions of the legal code

Sections 82 and 83 of the I.P.C. 1860 exclude the juveniles from prosecution.
According to the above mentioned provisions, an act done by a child who is under
7years of age then the act shall not considered to be an offence (section 82)
Anything done by a child who is above the age of 7 years and under 12 years of age
will not be considered to be an offence because he has not obtained sufficient maturity
and understanding about the consequences of the act done by him.

CONCLUSION

Children are considered to be future of world. They are considered as valuable asset
but due to various factors they are getting divert from right direction and getting
indulged in crime. Acc to the NCRB report the increase has been observed in a number
of juveniles apprehended in all age groups.  The increasing rate of the juvenile delinquency
in India is reason for concern and requires attention of government and society as
well. Although the legislation has enacted various laws in order to reduce and control
the offences committed by juveniles, still the results are ineffective and the intention
of legislative is not being met.Still Present laws are not creating a discouragement
effect on the juveniles and that’s why the results are not fruitful. To deal with the
issue of juvenile delinquency and to spread awareness it is important to conduct
events, seminars, plays by experts frequently in schools, localities and especially in
slum areas. Everyone has to play significant role, If all the required steps will be
executed well then the problem will be solved in no time.

10 Section 7(2) of the Juvenile Justice (Care and Protection) Act, 2015
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