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EDITORIAL

The CPJ Law Journal, now fully devoted to the publication of research
articles, is publishing its IV Issue – 2014 with more than 20 research articles. The
articles have been received from various Universities and Colleges all over India.
The research papers, articles, book reviews, court notes and case notes were
invited for publication from all over India. It has been possible to publish some of
selected articles only due to constraints of space. A workshop on research
methodology was held to guide the faculty and students in helping them to
undertake the research projects useful to the society.

Legal education, as the College is providing, is the education of individuals
who intend to become legal professionals or enter judiciary as judges or those
who intend to become the law makers as legislators or those who simply intend to
use their law degree to some end, either related to law (such as politics or academic)
or business. It is to be noted that the legal profession underwent tremendous
changes during last twenty years, leading critics to question the value of a legal
education. This College had a chance to look back at the changes the legal academy
endured during this transformational two decades and the adjustments are made
to thrive in this challenging epoch. We have tried to build closer ties to the legal
profession, to deepen our interdisciplinary expertise, and to strengthen our
comparative offerings. After all, law schools should prepare students for the
demands of a cutting-edge law practice.

The Management of the CPJ-CHS and School of law has started a scheme
of research grants for the faculty from this year to develop the instinct of deep
study and research on current social, legal and technical issues. It has provided
this year Short Term Research Grants to ten faculty members, who shall undertake
the independent research on various approved topics and the summary of the
reports shall be published on the completion of research projects. The Faculty is
enjoying the benefit of grants for purchase of books and the field work. No doubt
this will develop the Faculty to undertake study of current research subjects and
will benefit the students with good research-oriented faculty members.

The library is being continuously upgraded with latest reference books
and reports of decided cases from India and other countries. The teaching is being
undertaken on the basis of teacher-taught interactions in the class rooms, moot
court room and through debates, seminars, conferences, personality development
programmes, extension lectures and visits to various courts in the supervision of
teachers. A voluntary group of advocates has been associated from all District
Courts of Delhi, High Court of Delhi and the Supreme Court of India to provide
assistance to the students of this College for Internship Training and thus preparing
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them to be the best in the profession. The interest of students in the legislative
field is being developed through regularly organizing Mock Parliaments in the
College. The placement of our students in various courts, law firms and through
competitions in various services is very well undertaken and monitored by a
Placement Cell of the Institution. The students are being trained to respect human
rights and for that purpose a training programme was organized with the
sponsorship of the National Human Rights Commission. Law school teaching
tends to be far more interactive than is common in undergraduate education,
despite large classes. In the classic “Socratic Method”, the law professor asks a
student a series of questions about assigned cases and practical trainings.

The Editorial Board is finding much pleasure to convey its cordial thanks
to all the contributors of this issue of the Journal and it was only due to their
valuable work, the Journal has been able to gain acknowledgement in the legal
literary field. Our Board has edited some of the articles to shape them in the run of
this issue and sometime to avoid repetition of ideas. The Editorial Board may be
excused for the same. Our thanks also go to such authors whose had sent their
articles for the journal but could not be included due to short space or repetition of
the subjects or otherwise.

The Editorial Advisory Committee has provided valuable guidance to the
Editorial Board from time to time. We convey our thanks to each and every member
of the Committee.

The Management of the Institute is to be thanked for giving appreciations,
showing continuous interest and providing sufficient funds for the publication of
the issue. All the members of the Editorial Board are thankful for the same.

The printers deserve the thanks for timely printing in such a short span of
time in nice get up.

—Prof. G.S. Karkara
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Conventional and Constitutional Responsibility of
the State for Protection and Promotion of Art and

Artisanship in India

 Prof. M. Afzal Wani *

In India, there is a large group of persons who learn an ‘art’ and use it to
produce artistic materials and things for commercial purposes, mainly using their
hands and ordinary traditional tools without modern machines. They are commonly
known as artisans, also called craftsmen possessing skill to produce things with
craft in hand. These items include multiple decorative items, clothing, furniture,
furnishing, jewellery, toys, tools of agriculturists and others, specially designed
gift items etc. These non-formally trained men of nature use for their work raw
materials like wood, precious metals, common metals, ceramics, glass, gasses,
thread, leather, basketry and some recycled paper and re-synthesised mixed mould
or so. Another dimension of art is of preparing special dishes and beverages and
specially designed crockery and the persons producing them include the list of
crafts and artisans. Calligraphy is one of the most prominent arts and calligraphers
an equally well appreciated nobility among aristocrats, kings, dictators and religious
leaders. Sculpture has been another historically prominent art. Architecture has
been unparalleled in prominence, use and appreciation, reflected widely in historical
buildings, shrines and monuments. Classical music and dance are still with a great
appeal nationally and internationally with a large number of performers and admirers.

The Indian artisans are under-assessed carriers of invaluable knowledge,
experience and aesthetics comprising a significant and valued section of the
population considerably contributing to India’s economy, honour, culture and
heritage, surely not with a due reward or return. The developed and the developing
world both have lent a space to Indian art because of its representing high creative
natural standards, inner heart soothing reflections of open world and patience
shown by the artisan in making the art sustain though not receiving proper economic
consideration from the middle man in the business patterns. Maintaining the art
with quality must not be lost sight of when the machines are snatching bread and
butter of millions without mercy.

As pointed out above, the artisans are those people who work with ordinary
or simple tools to make things of social, psychological, cultural, economic and
spiritual value for others using generally locally available resources and without
any dependence on complex mechanical devices. They, though so significant,
ordinarily fall in the ignored, tormented, plundered, unorganized sector of workers

* LL.M., Ph.D, Dean, USLLS, GGS Indraprastha University, Delhi
[m_afzalwani@yahoo.co.in].
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vulnerable to extreme kind of exploitation and even denial of reasonable
remuneration and appreciation. It is painful that they being deprived of their due
do not enjoy even a look on the valuables they create after the cunning middle man
points out a deficiency which can be naturally assumed because of unlimited
human imagination and scope for further development of art. The society accepts
them only at the lower rung of the accepted hierarchy described as their fate
unalterable. They perceive, plan and make with indigenous tool based technology
as an artful manual worker unable to maintain a minimum standard of life finding
his destination with all his qualities only in what is generally called a house hold or
cottage industry. That is an artist’s be all and end all.

Whenever an artist accomplishes his task of converting his idea into a
tangible form, an artefact takes birth to enrich human knowledge, heritage and
pride. A wise nation is one that that traces out in an artist a historian, a scientist, a
technologist, a planner, an industrialist, a manufacturer, a producer, a trader, and
though also a retailer. Above all an artist has been an informal carrier of treasures
of nationally important traditional knowledge though otherwise starving and
exploited. His invaluableness is now being understood by many in the modern
regime of intellectual property rights. They have been and are still a great support
to the economy of any human friendly and non-exploitative character and may, in
future, hold the key for sustainability of the globe and all on it.

The artisans, deteriorating living conditions apart, are indispensable for
the society. Nationally, the Indian artisanal activities are carried out, one—as
house hold activity contributing largely to the income of the family, ordinarily
accounted for more than half of the total income1 and there exists a considerable
variation in income and status amongst the artisans; two, the works of art are also
carried out as team work in which a group of workers performs under the guidance
of a master craftsman (ustad) like in a carpet factory or brocade and zari weaving
centre called karkhan (workshop) or like homely work place of a blacksmith,
goldsmith, carpenter without a formal workshop. The peculiarity of the team work
is the master-disciple relationship—the master having assigned specific tasks to
different individuals creating division of labour.

1. Historical Background

Seen through the British period, during the eighteenth century, 15-20 per
cent of India’s working population engaged in small scale industry had made its
place among the world manufacturers with good export earnings as generally
remarked. The quality mattered too much. Trade routes having got established in
the Indian subcontinent then bear a testimony to this fact. East India Company
dashed all to the ground as flooding of cheap goods overtook the Indian market
materially affecting the living of Indian artisans.

1 Refers to all types of unorganized small industries using unsophisticated primitive labour-
intensive techniques of production in rural as well as in urban areas. Household sector,
small industries sector, village and cottage industries sector are included in this traditional
industries sector.



The worst affected were the cotton weaving and spinning industries, silk
and wool industries, pottery, glass, paper, metals, tanning and dyeing industries.
The reasons for the decline were: the influx of foreign goods with adoption of the
policy of one way free trade by the British; the construction of railways facilitated
the sale of imported goods in Indian markets; the East India Company forcing the
craftsmen to sell their goods below the prevailing price; imposition of high import
duties and other restrictions on the Indian goods in European markets; the gradual
disappearance of Indian rulers and their courts and aristocracy who were the main
customers of handicrafts; and rise in the price of raw materials due to the policy of
the British government. The result was joblessness of the artisans in the country
failing to find alternative employment as the only choice being joining of agricultural
sector as labour causing national loss in terms of knowledge and skill. In the
absence of data for earlier period, the Census Reports between 1901 and 1941
show that there had been a sudden increase in the percentage of population
dependent on agriculture from 63.7 per cent to 70 per cent. Consequent upon ‘All
India Spinners Association’ (AISA) and ‘All India Village Industries Association’
(AIVIA) had been introduced as a support system to save further deterioration of
the situation. In the later part of the nineteenth century, when the ‘industrialization’,
had started growing and expanding in income and employment, the latter declined
in competition with large-scale industry diverting labour force from traditional to
non-traditional sector negatively impacting the demand for handicrafts and
diminishing opportunities of the artisans for jobs.

Gandhiji’s boycotting of foreign goods and the use of charkha show that
the Indian blood and mind was conscious of its devotion to art and realized its
indispensability as a heritage and support to economy rather a backbone
possessing potential enough to support its independence. Expectedly on attaining
freedom measures were adopted to pump fresh blood into art and craft in the
country. To energize the rural artisan, the Government of India introduced
decentralized planning techniques and stressed for a targeted approach to develop
the rural economy. Establishment of Central Silk Board (1948), All India Handloom
Board (1952), Coir Board (1953) and All India Village Industries Board (1957) was a
step in the same direction aiming at the development of the cottage and small-scale
industries in the country. The Seventh Plan suggestions for improving productivity,
enhancing quality, reducing costs, and restructuring product mix through up-
gradation of technology and modernization emphasized also improving general
levels of welfare of workers and artisans through better working conditions, welfare
schemes and employment security. Different other Plans have also emphasized on
encouraging the rural artisanal activities in view of their perennial purposes which
demands a consideration even now. But, the studies conducted on the subject
reveal that the traditional artisans have become highly vulnerable under the growth-
oriented economic and industrial policy.

The artisanal activities, therefore, lost gradually their share in aggregate
output in the volume of employment and earning which created serious doubts
about survival of artisanship in future economy. The inflow of large scale cheap
mechanically produced goods significantly from 19th century, strengthening of
the modern industry after independence with artisans’ continued receding from
their positions, absence of potential and guidance for saving and promoting art for
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future, joining of agriculture by artisans as labour and emergence of new rural
consumer class dependent on modern industrial products pushed the traditional
art regime aside as economically a marginalized activity not retaining its boom
even with governmental subsidies though could not be thrown out of its domain
when it still shows even presently relevance and very large future prospects. In
the new settings, many artisans who lived with holding their breath for a future
hope with a modest living have now again diversified their activities getting adapted
to changing economic environment as many in the world have started showing
tremendous interest in art and artefacts.

It can be observed that there may be some artisans who have not been able
to make timely adjustments with change and have been still working with their
traditional skills and techniques. Many others whose condition was rapidly
deteriorating have searched for alternative sources of income and employment
and at the same time they partly engaged in traditional occupations or trades.
Reserve Bank of India Survey (1984) on rural artisans which includes the weavers,
dress-makers, blacksmiths, goldsmiths, coppersmiths, shoe-makers, leather workers,
carpenters, stone crushers, masons, painters, printers, potters, brick makers, etc
highlighted their contribution in national economy and suggested to the Government
of India to improve the artisanal activities and socio-economic conditions of
artisans. This shows that the artisans are an indispensable section of our society
who imagined and prepared goods for us from time immemorial.

The entire Mughal period and ancient India witnessed well developed
artisan activities and village industries for producing high quality goods for
consumption both in India and abroad. History also witnessed that our national
leaders of freedom struggle specially Gandhiji have advocated the promotion of
khadi and rural artisanal activities. The government should, therefore, take
appropriate action and under take effective measures to protect and promote
artisans.

2. The Artisans Census

There are about 47.6 lakh handicraft artisans in India.2 Handicraft activity
is predominantly in the unorganised household sector.3 It accounts for 98% of

2 Ibid. There are some limitations of this census work but is useful for understanding the
issues. In it each and every household of all villages and urban localities was not visited.
Only the craft-concentration pockets (CCPs) were visited by the enumeration team.
Further, all households in a CCP were not canvassed to confirm the artisan population.

3 The handicraft sector in India is under the Union Ministry of Textiles whose one of the
thrust areas is artisan development. The Office of the Development Commissioner
(Handicrafts) implements a number of development schemes ranging from skill formation
and improvement of production techniques to marketing at home and abroad. However,
the impact of such schemes is not substantial and one important reason is the lack of
proper information about the target groups. In view of this, the Office of the Development
Commissioner (H) planned to conduct an All India Census of Artisans in 1993. This task
was assigned to the National Council of Applied Economic Research (NCAER), New
Delhi. The NCAER brought out reports of census of handicraft artisans separately for
each state (26 including Delhi) and for each union territory (6 union territories). While
volumes 1 to 26 contain state wise handicraft census data at district levels, volume 27
presents the census data for each union territory separately. An all India summary was also
prepared giving state wise data and all India averages and totals.



units and 96.3% artisans. Artisans in the household sector are mostly household
members practicing handicraft activity jointly at their residence, who, if need arises,
employ other artisans for work. Hardly 3.2% household units hire other artisans
accounting for 3.1% of the total work force (artisans) in the household sector. The
rural segment of artisans accounts for 78.2% units and 76.5% artisans. The
proportion of household sector is much higher in rural areas compared to the non-
household sector.

Textiles, including yarns of cotton, woollen, jute and mesta is the most
widely used medium of craft across the country. More than 58% of the artisans
earn their livelihood either fully or partially through this medium. Females generally
practice embroidery work by hand, though commercial participation of the activity
is limited. However, it accounts for 23.80% of artisans in the textile medium followed
by artisans engaged in manufacture of wool and silk carpets by hand at 18.52%.
Among other medium of crafts, cane and bamboo accounts for 12.49% of total
handicraft artisans followed by 6.40% using straw, grass, fibre and leaf. Clay and
ceramics and wood account for 5.50 and 5.48% artisans respectively.

The distribution of handicraft artisans by religion is: Hindu 70%, Muslim
23%, Sikh 2%, Christian 4%, and Others 1%. Handicraft artisans classified by
social group are: Scheduled castes 23%, Scheduled tribes 11%, other backward
castes 30%, and others 36%.

According to the NCAER data 1995-96, out of the total of 47,61,186 artisans
in India, 96.27% of them are employed in household sector while 3.73% are working
in non-household sector. Artisan works are preferred to be carried out at the
household sector is against the non-household establishment. As already stated
earlier, the artisanal activity / handicraft is predominantly in the unorganized
household sector. It accounted for 98% of units and 96.3% of artisan workers.
With 56.70% of units and 58.42% of artisans the textiles emerged at the top rank
among the major crafts followed by cane and bamboo with 12.63% of units of
12.49% of artisans. Straw, grass etc. with 7.40% of units employing 6.4% of artisans,
wood with 6.19% of units and 5.48% workers. Besides miscellaneous, the least
number of units were found in ivory, bone, born and shells. The stone and glass
works with 0.80% and 0.83% of units also had the lowest ranking respectively. As
such, there were only 0.60%, 0.71% and 1.03% of artisan workers in these crafts.

Artisans in the household sector are mostly household members practicing
handicraft activity jointly at their residence, who, if need arises, employ other
artisans for work. The handicrafts census revealed that hardly 3.2% household
units hire other artisans accounting for 3.1% of the total workforce in the household
sector. The cane and bamboo, straw, grass fibre and leaf works did not have hired
workers at all. Even ivory bone, horn and shells had only 0.1% hired workers while
leather and clay and ceramics had 0.2% hired workers. None of the crafts had
registered engaging hired workers even up to one per cent. Since artisanal activities
were carried out mostly at the household levels, the incidence of child labour as
well as female participation was noticed at the higher order. As such, 10.55% child
workers were engaged in handicraft units in the country. There were reported
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47.41% female workers in the crafts sector. The female participation was more than
male below the age of 40 years. In all the three age groups the female participation
exceeded by 1% (below 14 years), 1.69% (15-25 years) and 0.02% (26-40 years).

The economic importance of artisanship lies in their employment potential,
their capital investment and high value addition and potential for export/ foreign
exchange earnings. As far as handicrafts exports are concerned, India is one of the
major players in the global market. A study conducted by Indian Council for
Research on International Economic Relations (ICRIER) during 1994 reveals those
exports of handicrafts in the world market increased by 11.62% during 1988 to
1991. However, India’s share in total handicrafts imports in the world has marginally
decreased from 1.34% to 1.31% during this period. Similarly, on an average, 8.66%
decrease was recorded during 2005-2006. India is one of the important suppliers of
handicrafts to the world market and there is every possibility to increase its share
in the world market if proper developmental, promotional, social & legal measures
are taken. The major importers of Indian handicrafts are USA, Germany and UK as
may be seen in the table below:

For the Year 2006-07 and 2007-08

Country 2006-07 2007-08

` in Crores InmillionsUS$@ ` in In millions US$@
` 44,2546 Crores ` 45,3607

Germany 1725.90 380.48 1366.14 339.4

U.S.A. 5419.99 1194.86 4507.51 1119.84

U.K. 1927.24 424.87 1506.52 374.28

Source: Export Promotion Council for Handicrafts.

As may be seen above the three countries namely USA, Germany and UK
accounted for about 63.15% of total India’s handicrafts exports. The item-wise
market analysis indicates that Germany and U.S.A. have retained their supremacy
as principal importers of hand-knotted carpets from India accounting for about
69.64%.

3. International Concern for Protection of interest of artisans

Article 27 of Universal Declaration of Human Rights, 1948 provides: (1)
Everyone has the right freely to participate in the cultural life of the community, to
enjoy the arts and to share in scientific advancement and its benefits; (b) everyone
has the right to the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author. Article 15 of
the International Covenant on Economic, Social and Cultural Rights, 1966 makes it
incumbent for the State Parties to that Covenant to recognise this right of everyone
in similar words as the Universal Declaration of Human Rights, 1948. The steps to
be taken by the States Parties to achieve the full realization of this right should



include all those measures which may be found necessary for the conservation,
development and diffusion of science and culture as they have undertaken “to
respect the freedom indispensable for scientific research and creative activity”. In
the same vein, clause (4) of this article states that “The States Parties to the
present Covenant recognize the benefits to be derived from the encouragement
and development of international contacts and co-operation in the scientific and
cultural fields.

Article 19 of the of the International Covenant on Civil and Political Rights,
1966 makes the provision for art and art related activities assuring everyone the
right to freedom of expression, to include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in writing or
in print, in the form of art, or through any other media of his choice. It, however,
states in clause (3) that the exercise of these rights carries with it special duties and
responsibilities. It may therefore be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary: (a) for respect of the rights
or reputations of others; and (b) for the protection of national security or of public
order (ordre public), or of public health or morals.

The United Nations Declaration on Right to Development, 1986 defines
development as “a comprehensive economic, social, cultural and political process,
which aims at the constant improvement of the well-being of the entire population
and of all individuals on the basis of their active, free and meaningful participation
in development and in the fair distribution of benefits resulting therefrom.”4 In the
contemporary context, the development is viewed as ‘a process of expanding the
real freedom that people enjoy.’5 Further, adequate development process includes
enhanced capability of economic, social and political institutions and effective
public participation. Though the Declaration does not suggest a specific model of
economic development, any model of development people may choose should aim
at the realisation of the Right to Development (RTD) for every individual and all
people.

4. Constitutional Obligations in India for promotion of art and
artisanship

The Constitution of India was adopted by the people of India to shape
their nation into a modern vibrant democracy mainly featured by a true concept of
development, addressing the issues related to the progress and prosperity of all
living in this country. It assures many rights to the people of India which together
aim at attaining the objectives of development as enshrined in the United Nations
Declaration on Right to Development, 1986. The artisans of the country are, in the
light of their contribution, most rightful of availing the constitutional protection
and promotion.

4 The United Nations Declaration on Right to Development (1986), Preamble, para 2.

5 Amarteya Kumar Sen, Freedom as development (1999).

Protection and Promotion of Art and Artisanship in India 7



8 CPJ Law Journal [Vol. IV July 2014]

In India, two revolutions, the national and the social, had been running
parallel since the end of the First World War. With independence, the national
revolution could be completed, but the social revolution must go on. Freedom was
not an end in itself but only a means to an end, that end being the raising of the
people to higher level and hence the general advancement of humanity.6 Pandit
Jawahar Lal Nehru, therefore, told in the Constituent Assembly that the first task
of that Assembly was to free India through a new Constitution, to feed the starving
people, clothe the naked masses, and to give every Indian the fullest opportunity
to develop himself according to his capacity. The National Human Rights
Commission (NHRC) in its Annual Reports of 1996-97 has accepted the same role
for itself.

It is reiterated here that an artisan is a national asset. His work is a
combination of creation and production. He possesses a mind with the abilities of
an artist and works with a hand of puzzling fineness, inter alia, protecting and
preserving human heritage of great value. He, therefore, has a human right to seek
protection against extinction, incentives for promotion of his capabilities and
support to sustain challenges in his endeavour to prop up the valuable human
heritage of art and artisanship. The artisan is also an ambassador of culture, an
embodiment of human spirit and sentiment with what he works and manifests the
ability of human hand and mind to produce the best by the use of simple tools and
without the use modern technology. An artisan deserves to be respected as a
scientist who himself converts his idea into a tangible piece of art, inviting anybody
to peep into and sense a nexus between enchanting appearances and the
mesmerising abstract. To shape an idea (as an artist and artisan does), to express
it in any form, to advance it, to use it for material gains and to have freedom to do
all that is a human right as significant as that puts the state under a responsibility
to recognise and to assure anyone a life and culture of his choice.

The Constitution of India provides for a dignified life for all and promises
protection and promotion of culture and art and living to every citizen. An artisan
as a citizen of very high excellence should not live in misery. His art and skill
should be well respected. There is no reason to ignore artisans when we give pride
to ourselves in international forums and elsewhere by projecting the richness of
artisanship and culture in the country.

5. Conclusion

The real development of India, as India, may not be achieved if the artisan
community of the country is ignored while making and assessing the development
with reference to Five Year Plans. The role of rural artisans in India and the role of
Plan periods to promote the artisans in the context of ground realities can never be
over emphasized.7 It is, however, to be critically investigated that how the artisans
lost their jobs due to availability of cheaper machine made goods in the market and
what made them switch over to other occupations for their survival. A gloss has to

6 Granville Austin, The Indian Constitution- Corner stone of a Nation (1999).

7 G.R.Madan, India’s Developing Village, (New Delhi, 1995).



be also objectively put on the various schemes, if any, through which the rural
artisans benefitted before and after independence.8 Micro level investigations of
artisans of the kind done by Malayadari examining the socio-economic conditions
of rural artisans in Menakur of Nellore district of Andhra Pradesh, their problems
and prospects are needed frequently.9 Hopes of better progress can be pinned on
examining the role of Regional Rural banks (RRB) in developing the rural artisans,
the flow of RRB finance to rural artisans in various states, and the hurdles which
prevent availing of benefits of the schemes of self employment though the RRB
was supporting rural artisans to get employed themselves and earn their livelihood.
It is being generally claimed that the credit provided by RRB is not well supported
by the consumption-loans and it also lacks adequacy.10

The studies reveal that the rural artisans by and large have not been able to
avail the opportunities given to them by the government. The present economic
condition of the rural artisans especially in tribal districts is deplorable as shown
in a study which has analysed problems and prospects of rural artisans in the tribal
district Bastar.11 Building up of institutional network and viable environment
necessary for artisanal trade has to be ensured for preservation, promotion and
utilization of art in India.12 An analysis of the problems of rural artisans in Warangal
district of Andhra Pradesh and various issues of artisans especially of weavers
proves the point as in the region there has been weaving of coarse cloth for many
generations but with almost no improvement in the quality of the product. As
elsewhere increased use of mill made cloth made most of the weavers to shift their
traditional occupation and join other occupations.13 With respect to the artisans
in handloom industry of central India, a study has revealed that the artisans there
are very poor, living below poverty line, both from social and economic points of
view. They had very limited exposure to outside market.14

To evaluate change around in Punjab it accounts for an impact of the
commercialization of agriculture, the influx of manufactured goods from outside,
the growth of mechanized industry, the new means of communication, the
popularization of modern education, the ameliorative efforts of socio-religious
movements and disruption in the compatibility between agriculture and industry
which diminished the remunerative value of the work of artisans who then felt
obligated to move towards new occupations in the village and outside giving birth
to new artisan-caste relationships leading to new social, economic and political
settings.15

8 Bipin Chandra, The Rise and Growth of Economic Nationalism in India, (New Delhi,
1969).

9 P.Malayadari, “Development of Rural Artisans: A Case Study” in Kurukshetra August
1984.

10 L.K.Naidu, Bank Finance for Rural Development, (1988).
11 Rajgopal, Rural Marketing in India, (1985).
12 Narayana, Study on Warangal District of Andhra Pradesh, (1984).
13 T.G. Kessinger, Social and Economic Change in a North Indian Village 1848-1968,

(California, 1974).
14 S.Guha, “The Handloom Industries of Central India”, (1825-1950) in Indian Economic

and Social History Review 26 D 1970.
15 H.C.Sharma, Artisans of the Punjab, (Delhi, 1996).
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16 Tirthankar Roy, Traditional Industry in the Economy of Colonial India (UK, 1999).

17 J. Dhamija, Indian Folk Arts and Crafts (NBT, New Delhi, 1970).

Another opinion is that most of the earlier studies on artisans focused on
mechanization rather than artisanal works. It is argued that the traditional
manufacturing industry was destroyed or devitalized not because of modern
industry as the transformation had a positive rather than a destructive effect on
artisanal production.16 For a serious view of the realities, as many studies are
being described not so, it has been suggested that the use of the field study and
previous publications such as gazetteers, monographs and census reports should
be made.17

The central government should be more sensitive to its obligations to
address the issues of artisans, at least, in response to their rights guaranteed
under the Constitution of India. Apparently the government has realised the
problems and have taken some measures to preserve the tradition of craft while
promoting artisans by preparing schemes for giving them training and teaching
them modern marketing techniques for their product and so on. Institutions have
been established for attaining the goal of sustainability in the arena of art and
artisanship.

The further requirement is of ensuring his due to the artisan through
freedom from middle men exploitation. It would be possible by making sincere
efforts in this direction. Giving seed money to an artisan or a cluster of them under
some scheme and helping them in the marketing of the product would lead to
success. Any inadvertence towards this cause can be damaging. Artisans should
not be allowed to move to conditions of depression because that can make them
loose their faith on their art, skill, heritage and life as such. Let us rise to the
occasion, especially those who have been engaged by the government to play
their role for this purpose to the best of their ability. The people in general should
also treat artisans with due dignity.



The Legal Issues in Sexual Harassment

Prof. Suman Gupta*

The Parliament has enacted The Sexual Harassment of Women at Workplace
(Prevention, Prohibition and Redressal) Act, 2013. The SHW Act got assent of
the President on 22n April 2013 and was notified and came into effect from 9th

December 2013.

1. The Objective of the Act

With more and more women are joining workforce, so to ensure safe, secure
and enabling environment to every woman, irrespective of her age, or employment
status, free from all forms of sexual harassment by fixing the responsibility on the
employer is the objective of the Act.

This Act protects every woman from any act of sexual harassment
irrespective of whether such woman is employed or not, as the hostile environment
adversely affects women’s social and economic empowerment and the goal of
inclusive growth.

The SHW Act borrowed the definition of term ‘sexual harassment’ from
Vishaka case. It mandates all the employers to constitute an Internal Complaints
Committee of which 50 per cent members should be women. Before discussing the
salient features of the SHW Act and its shortcomings it is better to understand the
seriousness of the problem of sexual harassment and the evolution of the law on it.
Sexual Harassment is a serious problem not only at workplace and educational
institutions but also in society at large. Women are target of harassment as they
avoid reporting of harassing behavior either because of

- fear of retaliation;
- feelings of humiliation & embarrassment;
- lack of support or fear that they will not be believed;
- fear that their complaints will not be handled effectively; and
- lack of knowledge about sexual harassment laws, or institutional remedies.

2. General Strategies adopted during Sexual Harassment

Most of the employees and students ignore attempts of sexual harassment
because they fear retaliation if they confront the harasser.1 They also do not want

* Former Dean USLLS, Presently Director, Centre for Governance, GGSIP University.

1 Herskowitz Elaine and Kallem Howard , The role of the Equal Employment Opportunity
Commission and Human rights Commission in dealing with sexual harassment, in Michele
Paludi and Carmen, (2003). Paludi (Eds), in Academic and workplace sexual Harassment,
Westport, CT Connecticut London.
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2 Fitzgerald, L., & Omerod, Sexual harassment in Academia and the Workplace, A (1993).
F. Denmark & M. Paludi (Eds.), Psychology of Women: A Handbook of Issues and
Theories, Westport, CT: Greenwood Press.

3 Fitzgerald, L., Gold, Y., & Brock, K. Responses to Victimiz.ation: Validation of an Objective
Policy, Journal of College Student Personnel, (1990)27, 34-39

4 Rospenda, K., Richman, J., & Nawyn, Doing Power: The Confluence of Gender, Race,
and Class in Contra power Sexual Harassment ,Gender & Society,(1998)12, 40-60.

5 Martin, S.E.(1989). Sexual Harassment: The Link Joining Gender Stratification, Sexuality,
and Women’s Economic Status, in J. Freeman (Ed.), Women: A feminist perspective.
Mountain View, CA: Mayfield.

their career threatened.2 Students and employees usually adopt the following
strategies:3

- avoid harassment by staying away from perpetrator;
- minimize harassment by treating it as a joke;
- attempt to forget it;
- tolerate harassment out of the belief that no help is available;
- verbally confront perpetrator; and
- Some report the harassment and file a complaint.

3. Causes & Consequences of sexual harassment

Sexual harassment in the workplace has existed from the day the women
sold their labor in the marketplace. It remained unacknowledged and invisible only
because it was so widespread that it was experienced as normative. Rospenda,
Richman, & Nawyn, Power Theory of sexual Harassment,4 explains that sexual
harassment is both a tool and result of male dominance in the society. Traditionally,
both in the workplace and in education men had occupied the high-status positions,
whereas women were employed in low-income and low-status occupations. The
women’s jobs were traditionally seen as “extensions of the female sex role”.5 Entry
of more and more women caused dramatic changes and conflict. Sexual harassment
became the way in which sexual violence against women were committed.

Thus, sexual violence is the tool of women’s subordination and sexual
harassment is a tool of oppression. Harassing words instill fear, and diminish the
sense of self-respect. Sexual harassment affects both the harassed individual and
the organization in which they are employed. Various researches have shown that
sexual harassment results in decreased job satisfaction, declined job performance,
decreased motivation, high job turnover & interrupted careers, decreased morale,
lowered productivity, increased absenteeism, impaired relationships between
coworkers and less social reputation.

4. Legal Issues Surrounding Sexual Harassment

Sexual harassment is a crucial area in which now an impressive body of
case law has emerged. The threat of litigation has forced the employers, and
educational institutions to take sexual harassment more seriously. Institutions
have now drafted policies and procedures to educate employees and management



in workplaces, as well as students, staff, faculty & administrators in the universities,
colleges and schools.

In Apparel Export Promotion Council v. A.K.Chopra,6 the Supreme Court
of India said that each incident of sexual harassment at the place of work, results in
violation of the fundamental right to gender equality and the right to life and
liberty – the two most precious fundamental rights guaranteed by the Constitution
of India. It is also the violation of the fundamental right ‘to practice any profession
or to carry out any occupation, trade or business’- a right under Art.19 (1) (g). The
Supreme Court held that sexual harassment is a clear violation of the rights under
Arts.14, 15 and 21 of the Constitution of India. Some other provisions in the
Constitution, envisage judicial intervention for eradication of this social evil:

- Article 15 Gender Equality ‘prohibit discrimination on grounds of
religion, race, sex or place of birth’. Gender equality includes
protection from sexual harassment and right to work with dignity,
which is a universally recognized basic human right.

- Article 42 asks State to make ‘provision for just and humane
conditions of work and maternity relief.

- Article 51A provide for a fundamental duty ‘to promote harmony
and the spirit of common brotherhood amongst all the people of
India transcending religious, linguistic and regional or sectional
diversities; to renounce practices derogatory to the dignity of
women’.

- The provisions and definition of human rights in the Protection of
Human Rights Act, 1993 is also relevant.

The Right to life means life with dignity and the right to carry out any
occupation, trade or business depends on the availability of a safe working
environment. Thus, it is the responsibility of the State to ensure such safety and
dignity through suitable legislation and mechanism for its enforcement.

The international recognition of sexual harassment as a human rights issue
has now a global acceptance through various International Conventions and
norms.

The Convention on the Elimination of All Forms of Discrimination Against
Women (CEDAW 1979) and the Beijing Declaration observed that Equality in
employment could be seriously impaired when women are subjected to gender
specific violence, such as sexual harassment in work place. It directs all States to
take all appropriate measures to prevent discrimination of all forms against women
besides taking steps to protect the honour and dignity of women. It recommended
that States should provide effective complaints procedures and remedies, including
compensation. CEDAW as ratified by government of India on 25th June 1993.

6 (1999) 1 Supreme Court Cases 759. Anand, J.,(as the former Chief Justice then was).
P.775, para 25.
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The International Labour Organization (ILO 1993) at Manila recognized
that sexual harassment of women is a form of ‘gender discrimination against women’.

The International Covenant on Economic, Social and Cultural Rights in
its Article 7 recognizes women rights to fair conditions of work and that woman
shall not be subjected to sexual harassment at the place of work.

The Inter-American Convention to Prevent and Eradicate Violence
against Women, held in Belgium de Para in 1994, recognized the Right of women to
work in an environment free of sexual harassment.7

The United Nations on 23rd December 2000 passed a new Complaint
Procedure for female victims of discrimination which allow women to submit
sexual harassment complaints to the UN, if the home country is unwilling to
investigate such allegations. This was a historic step in giving women the right of
redress at the international level. It will act as an incentive for governments to take
a fresh look at the means currently available to women at the domestic level to
enforce their rights”.8 Many countries are developing sexual harassment laws.
These laws vary widely from country to country influenced by the cultures and
legal systems.9 Countries differ not only in defining the term “sexual harassment”,
but also differ in how they deal with the problem.

5. Legal Definitions of Sexual Harassment

5.1 The European Commission definition of sexual harassment for
the member states is similar to the United States definition. It means
unwelcome, unreasonable, and offensive nature of the conduct, and
includes conduct that is hostile, intimidating, or humiliating to the
recipient.10

5.2 United States is ahead of the world in combating and dealing with
this universal social problem of sexual harassment. The United States
prohibited sex discrimination in the workplace in 1964 under Title VII of
the Civil Rights Act. This Act prohibits discrimination in the
workplace based on race, color, religion, sex, or national origin.

5.3 The Equal Employment Opportunity Commission (EEOC) of
United States which oversees the enforcement of Title VII has provides
that “Unwelcome sexual advances, requests for sexual favors, and
other verbal and physical conduct of a sexual nature constitute sexual
harassment.”

7 Inter-American Convention to Prevent, Penalize and Eradicate Violence Against Women
(1994, June 9). General Assembly of the organization of the American States. Inter-
American Common of Women, 24th Session, 33, I.L.M. 1534.

8 Cited in Lederer. (2000, Dec.23) New Complaints Procedure for Discrimination Against
Women Take Effect. Associated Press World Stream CX 2000358U6181).

9 Sigal, J., & Jacobson, H (1999). A Cross-cultural exploration of factors affecting reactions
to sexual harassment. Psychology, Public Policy and Law, 5, 760-785.

10 Aeberhard-Hodges, J. (1996). Sexual harassment in employment: Recent Judicial and
arbitral trends. International Labor Review, 135, 499-533.



5.4 The Australian Human Rights and Equal Employment
Opportunity Commission defines:

“Sexual harassment as an unwelcome conduct, such as sexual
advances and requests for sexual favors, when a reasonable person
would feel offended, humiliated, or intimidated by the conduct”11

5.5 CEDAW defines that:

“Sexual harassment includes such unwelcome sexually
determined behaviour as physical contacts and advances, sexually
coloured remarks, showing pornography and sexual demands, whether
by words or actions. Such conduct can be humiliating and may
constitute a health and safety problem; it is discriminatory when the
woman has reasonable grounds to believe that her objection would
disadvantage her in connection with her employment, including
recruiting or promotion, or when it creates a hostile working
environment.”

6. The Supreme Court on Sexual harassment

In Vishaka v. State of Rajasthan,12 The Supreme Court took note of the
growing social menace of sexual harassment of women at the work place and of the
fact that civil and penal laws in India are not adequately providing specific protection
to women from sexual harassment. The Supreme Court not only suggested definition
of sexual harassment, but also prescribed various guidelines to be adopted by
institutions to prevent sexual harassment.13 It was a rare instance where in the
absence of a Parliament’s Act, the Court enacted a law under its extraordinary
power under Article 142 of the Constitution. The court held that Vishaka Guidelines
would be binding and enforceable until suitable legislation is enacted.

To define the Sexual harassment the Supreme Court drew support from
CEDAW. It defined that:

“Sexual harassment includes such unwelcome sexually determined
behaviour (whether directly or by implication) as:

(a) physical contact and advances;
(b) a demand or request for sexual favours;
(c) sexually-coloured remarks;
(d) showing pornography;
(e) any other unwelcome physical, verbal or non-verbal conduct

of sexual nature.

11 Human Rights and Equal Employment Opportunity Commission (1993). A Guide to the
1992 amendments to the Sex Discrimination Act of 1984. Canberra: Australian Government
Publishing Service.

12 (1997) 6 SCC 241.

13 (1997) 6 SCC, p.252, para 17. Verma, J., (as the former Chief Justice then was), speaking
for the three-Judge Bench.
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14 (1999) 1 Supreme court Cases 759. Anand, j.,(as the former Chief Justice then was).
P.775, para 25.

15 Ibid.

16 (1999) 1 SCC 759, p.761.

17 Supra, note 14.

Where any of these acts is committed in circumstances where under
the victim of such conduct has a reasonable apprehension that in relation
to the victim’s employment or work whether she is drawing salary, or
honorarium or voluntary, whether in government, public or private
enterprise such conduct can be humiliating and may constitute a health
and safety problem.

It is discriminatory for instance when the women has reasonable
grounds to believe that her objection would disadvantage her in
connection with her employment or work including recruiting or
promotion or when it creates a hostile work environment. Adverse
consequences might be vested if the victim does not consent to the conduct
in question or raises any objection thereto.”

Justice Anand in Apparel Export Promotion Council v. A.K. Chopra,14

made an analysis of this definition formulated in Vishaka:

“Sexual harassment is a form of sex discrimination projected through
unwelcome sexual advances, request for sexual favours and other verbal
or physical conduct with sexual overtones, whether directly or by
implication, particularly when submission to or rejection of such a conduct
by the female employee was capable of being used for effecting the
employment of the female employee and unreasonably interfering with
her work performance and had the effect of creating an intimidating or
hostile working environment for her.”

In Apparel Export Promotion Council v. A.K.Chopra,15the Supreme Court
of India said that sexual harassment of a female at the place of work is incompatible
with the dignity and honour of a female and needs to be eliminated and that there
can be no compromise with such violations.16 The fundamental rights guaranteed
in the Constitution of India are of sufficient amplitude to encompass all the facets
of gender equality including prevention of sexual harassment or abuse.

The Supreme Court in Apparel Export Promotion Council v. A.K.Chopra17

also considered the nature of approach that courts should take while dealings with
cases of sexual harassment. The Court held that in a case involving charge of
sexual harassment or attempt to sexually molest, the courts are required to examine
the broader probabilities of a case and not swayed by insignificant discrepancies
or narrow technicalities or the dictionary meaning of the expression ‘molestation.
The Court must examine the entire material to determine the genuineness of the
complaint. The statement of the victim must be appreciated, and where the evidence
of the victim inspires confidence, the courts are obliged to rely on it. Such cases
are required to be dealt with great sensitivity. The Court also held that sympathy in



18 Ibid, p.762.

19 (2013).

20 (AIR 2004 SC 1290).

21 (1997) 3 SCC 433.

22 (1997) 1 SCC416.

23 (1987) 3 SCC 50.

24 (1987) 2 SCC 469.

25 (1980) 3 SCC 526.

such cases in favour of the delinquent superior officer is wholly misplaced and
mercy has no relevance. Any lenient action in such a case is bound to have a
demoralizing effect on working women.18The court further held that in cases
involving violation of human rights, the courts are under an obligation to give
effect to the principles embodied in international conventions and instruments for
constructing domestic laws, more so, when there is no inconsistency between
them and there is a void in domestic law, and also to see that the messages of the
international instruments is not allowed to be drowned. It is accepted rule of
judicial construction that regard must be had to international conventions and
norms for construing domestic law when there is no inconsistency between them
and there is void in the domestic law.

Following Vishaka, in Medha Kotewal Lele’s case19 governments were
directed to amend service rules by incorporating that the enquiry report given by
a complaints Committee would replace the enquiry by an employer and action
would be initiated based on this report only. Thus an aggrieved victim will not be
required to face the committees two times- first before Vishaka committee and then
departmental enquiry committee.

In State of Punjab v. Ramdev Singh,20 the Supreme Court said that a socially
sensitized judge is better statutory armour in cases of crime against women than
long clauses of penal provision, containing complex exceptions and provisos.

The Supreme Court of India recognized the significance of harassment in
following more cases like; People’s Union for Civil Liberties v. Union of
India;21D.K. Basu v. State of West Bengal;22Sheela Barse v. Secretary, Children’s
Aid Society;23Mackinnon Mackenzie and Co. Ltd v. Audrey D’Costa;24Prem
Shankar Shukla v. Delhi Admn.25

7. The Shortcoming of the Sexual Harassment of Women at
Workplace (Prevention, Prohibition and Redressal) Act,
2013

1. After enactment of this Act, Vishaka guidelines will no longer apply.
So contrary to the directions of the Supreme Court, the SHW Act
put in place two-tier mechanism for enquiry into complaints. An
aggrieved woman will have to depose before the Internal
Complaints Committee and when the ICC recommend action against
the person concerned to employer in terms of service rules, then
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again before the committee in which employer will nominate his
own enquiry officer who need not be a woman.

2. The Parliament ignored earlier directions issued by the Supreme
Court to safeguard the interest of persons who are accused of
sexual harassment by providing conciliation, settlement procedure
and appeal to a court or tribunal against the decision of the ICC.

3. SHW Act provides for retributory action in case of malicious
complaint in section 14.

4. SHW Act has no mechanism procedure to deal with complaints if
the person against whom complaint has been made is no more in
employment.

5. SHW Act contemplates only disciplinary action against accused
thus no action can be initiated after retirement.

6. SHW does not deal with conduct outside the work-place unless
connected to employment.

7. SHW Act ignores the sexual harassment by sending SMS, now a
common mode.

8. Conciliation and written apology provided in the Act is
contradictory to the stand taken by the Supreme Court in A.K.
Chopra’s case26 that sympathy in such cases is uncalled for.

9. Criminal law must deal with Sexual harassment offences delinking
them from employment rules as done in Tamil Nadu under Tamil
Nadu Prohibition of Harassment of Women Act, 1998.

10. SHW Act treats sexual harassment as misconduct rather than a
criminal offence.

Recently, more controversies on the law on sexual harassment have arisen
after the complaints of two law interns against two judges of the Supreme Court.
The controversy aroused because the Supreme Court washed it hands on the
report submitted by Committee constituted by the Chief Justice of India which
found prima facie case against the retired judge. Furthermore, the Supreme Court
decision that no more complaints of sexual harassment would be entertained by it
against retired judges raised several questions:

- Question on the mechanism required for conducting inquiries.
- Question of the application of Vishaka’s Guidelines or SHW Act to

enquire into such complaints.
- Question on the constitution of Committee when the judge or

employee has retired.
- Question on constitution of committee when law intern or victim

was not an employee of the Supreme Court or workplace.

All these questions require that a mechanism need to be found to deal with
retired judges/employees.

26 Supra , note 14.
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8. An approach to eliminate sexual harassment in workplace
and educational institutions

The curtailment of sexual harassment demand constantly. The educational
institutions and workplaces should exercise “reasonable care” to ensure a sexual
harassment free environment and retaliatory-free environment for students and
employees. This reasonable care described in the US Supreme Court ruling in
Faragher v. Boca Raton27 should be adopted, which includes the following at a
minimum:

i. Establish and disseminate an effective anti-sexual harassment
policy;

ii. Establish and disseminate effective investigative procedures;

iii. Offer training in sexual harassment in general and in the
organization’s policy and procedures specifically.

An effective policy statement, an effective investigatory procedure, and
an effective training program shall establish an atmosphere of trust that will
encourage individuals to come forward with their complaints of sexual harassment.
It shall also ensure support outside of the educational institutions and workplace.

9. United States Supreme Court on Sexual Harassment

The United States Congress passed Title VII of the Civil Rights Act and it
became law in 1964. The EEOC developed rules on sexual harassment in 1980. If we
trace the judicial evolution of sexual harassment in United States, Williams v.
Saxbe 28 is the first case which recognized the legal concept of quid pro quo
harassment. Bundy v. Jackson29 is the first to recognize the concept of hostile
environment. In Bundy it was ruled that employers could be liable for sexual insults
and propositions. Bundy was followed by Henson v. City of Dundee (1982),30

which further elaborated on hostile environment. It ruled that:

“Sexual harassment which creates a hostile or offensive environment for
members of one sex is every bit the arbitrary barrier to sexual equality at
the workplace similar to racial harassment in racial equality. Sexual
abuse in return for the privilege of being allowed to work and make a
living can be as demeaning and disconcerting as the harshest of racial
epithets.”31

In McKinney v. Dole,32 the US Supreme court held that physical violence
that is not sexual could also be sex-based harassment if shown to be unequal
treatment that would not have taken place but for the employee’s sex.
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33 524 U.S. 742 (1998).

34 510 U.S. 17 (1993).

In Ellerth v. Burlington Industries (1998),33 the US Supreme Court held
that:

“An employer is subject to vicarious liability to a victimized
employee for an actionable hostile environment created by a supervisor
with immediate authority over the employee.”

However, employer may raise defense to liability or damages if prove two
necessary defense elements:

- First, that the employer exercised reasonable care to prevent and
correct promptly any sexually harassing behavior; and

- Second, that the employee unreasonably failed to take advantage of
any preventive or corrective opportunities provided by the employer
or to avoid harm.”

This Supreme Court order means the employer is vicariously (automatically)
liable even if the employee suffers no adverse employment action and that the
employer is vicariously liable unless it can establish both elements of the defense
established by the Supreme Court. The ultimate goal of this Judgment in Ellerth v.
Burlington Industries was to encourage employers to do all in their power to
eliminate sexual harassment in the workplace and to likewise encourage victims to
report harassment to their employer so that they may deal with it promptly. Thus
though the EEOC definition of sexual harassment developed in 1980 has remained
unchanged in the United States, but what has changed is the way in which US
Courts have interpreted the sexual harassment laws.

In 1993, the Supreme Court in Harris34 noted that mere utterance of an
epithet that engenders offensive feelings in an employee would not rise to the
level of harassment. The conduct must be severe and pervasive enough to create
an objectively hostile or abusive work environment, one that a reasonable person
would find hostile or abusive. The court mentioned several factors to consider,
such as, frequency and severity of the conduct, whether it was physically
threatening or humiliating, and whether it is unreasonably interfered with an
employee’s work performance. Another important aspect of Harris was the court’s
mention of the reasonable person standard. It refers to an element of proof that
must be provided by a plaintiff in a hostile environment sexual harassment claim.
The victim must prove:

1. That he or she was subjected to sexual advances, requests for sexual
favors, or other verbal or physical conduct of a sexual nature;

2. The conduct was unwelcome; and
3. The conduct was sufficiently severe or pervasive to alter the conditions

of the victim’s employment and create an abusive working environment.
This third element contains two parts:



 i. a subjective component i.e., the behavior must be harassing to the
actual victim); and

 ii. an objective component (i.e., the behavior, to be considered
harassing must be so viewed by a reasonable person).

However, the later decisions of the United States Supreme Court altered
the standard of proof required in hostile environment sexual harassment cases
under Title VII. Prior to these two decisions, plaintiff victims were required to
establish that their employer knew or should have known of the harassment and
failed to take appropriate remedial action. However after Faragher v. City of Boca
Raton35 and Ellerth b. Burlington Industries36 this is no longer the required.

9.1 The United States Supreme Court on Sexual Harassment
in Educational Institutions

In Educational Institutions although the majority of harassment is student-
to-student, but there are also cases of harassment by teachers or employees. The
most disturbing factor is that despite having Committees on Sexual Harassment,
students who are victims of sexual harassment rarely come forward to report sexual
harassment. If they ever tell about sexual harassment, it is usually to a friend.
Educational employees also echo the same silence. In United States, sexual
harassment in academic institutions is prohibited under Title IX of the 1972
Education Amendments. The Congress applied Standards of Title VII of the Civil
Rights Act of 1964 which prohibit work Place sexual harassment when it enacted
Title IX of the Education Amendment Act of 1972. Title IX prohibits discrimination
on the basis of sex and covers virtually all employees, students of university and
colleges. Alexander v. Yale University37 is the first case which established that
students have a valid claim for harassment under Title IX just as earlier workplace
litigation established employment liability for discrimination under Title VII. In
Meritor Savings Bank v. Vinson,38 the US Supreme Court ruled that;

“Without question’, sexual harassment is a form of sex discrimination
and that hostile environment as well as quid pro quo harassment violates
Title VII of the Civil Rights Act of 1964. It also violates Title IX for sexual
harassment in educational institutions.”

The United States Supreme Court also ruled that;

“Sexual harassment claims are not limited to simply those for which
tangible job benefit is withheld (Quid pro quo), but also include those in
which the complainant is subjected to an offensive, discriminatory work
environment.”

35 524 U.S. 725 (1998).

36 524 U.S. 742 (1998).

37 459 F. Supp.1 (D.C.Conn.1977).

38 477 U.S. 57 (1986).
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The Supreme Court extended the EEOC guidelines to the academic
community especially to students who were not covered by the statutes governing
employer-employee relations.

The US Supreme court has recognized the significance of harassment in
many more cases like Harris v. Forklift Systems, Inc.,39 Faragher v. Boca Raton,40

Franklin v. Gwinett County Public School,41 Gebser v. Logo vista Independent
School District,42 and Davis v. Monroe County board of Education.43

10. Conclusion

The increasing awareness about sexual discrimination and sexual
harassment has led various organizations to provide support to women seeking
redress in courts. However, Legal issues are important in sexual harassment. Any
business house or educational administrator who allows his institution to become
so oppressive that it reaches the level of a legally defined “hostile environment” is
not displaying good management skills. Sexual harassment is not only expensive
in the legal arena, but it also put a tremendous cost on employee or student morale
and career potential. Thus, it is better to deal sexual harassment long before it
reaches the courts or cause legal liability. This necessitates a complete
understanding of sexual harassment: What it is. How it affects employees and
students. How it can be handled in an appropriate manner. Education about sexual
harassment is also necessary for students, not only for life in academe but also in
workplace, where most are preparing to enter. The advancements are impressive,
but problems remain. This is because the research, publications and studies dealing
with sexual harassment are not qualitative.

39 510 U.S. 17 (1993).

40 118 S, ct. 2275 (1998).

41 503 U.S. 6.0 (1992).

42 118 S. ct. (1988).

43 526 U.S. 629 (1999).



Socio-Legal dynamics of Live-in-Relations in India

Prof. Kanwal DP Singh*

Prof. Isheeta Rutabhashini **

The recent times has witnessed change in the mindset of individuals. The
status as ‘couples’ was accorded in the society through the institution of marriage.
Any other union or relationship was considered illegal and immoral. But with
changing times and growing freedom couples cohabit and enter into a relationship,
rather than marry. There are various reasons accorded for such cohabitation. The
most commonly cited reasons are (a) compatibility- a test which the new generation
feels is an absolute must before entering into a formal and legal domain of the
institution of marriage, and (b) financial considerations due to increase in the
standard of living and probably high inflationary conditions in the metropolitan
cities where cohabiting seems cost effective. The social structuring exhibits that
law (customary) is heavily biased towards the institution of marriage. Any
relationship outside the institution of marriage is viewed as illegal (concubine,
prostitution, adultery) in various domains of law. It is also seen that governmental
policy, rights and social privileges are extended mainly to married people. Live-in
relationships and their count in India has grown manifold but they have very little
of legal rights available to them in areas family laws, property ownership, access to
health care, old age care and many other allied areas which is normally taken care
of in a family structure. In the absence of any definitive law, it is seen that the
courts have come forward to provide clarity on this new social dynamics of
cohabitation.

1. Concept of Live-in-Relationship

Live-in-relationship is the arrangement in which a man and a woman live
together without getting married. This is now days being taken as an alternative to
marriage especially in the metropolitan cities.

2. Difference between Live-in Relationship and Marriage

A marriage is governed by a separate set of laws in all countries which
safeguards the interests of both parties who enter into the union. Live-in
relationships on the other hand have received due recognition in a few countries
such as France and Philippines. In India, presently there is no law defining a live-
in relationship. The Supreme Court however, has observed in a current ruling that

* Professor, University School of Law & Legal Studies, (GGSIPU, Delhi).

** Professor, Amity Law School, Delhi.
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a woman who has lived in a live-in relationship for a long period of time should
enjoy the same rights that a married woman is entitled to.1

Live-in relationships do guarantee immense financial freedom for both
parties involved. In a marriage however, it is generally accepted that the married
couple share their earnings and enter into joint financial venture. However, these
rules are not carved in stone. In modern society even married couples tend to keep
their financial matters separate and many live-in couples decide to share their
individual earnings. Despite the fact that there are scores of couples who are
opting for live-in relationships, the society still attaches a taboo to such
relationships. The majority looks at live-in relationship as a dilution of morals and
more importantly tradition. Marriage, on the other hand is still venerated by most
people despite the alarming rise in the number of divorces and problems in
relationship. Therefore, the primary difference between live-in relationships and
marriage is that marriage has received the societal stamp of approval and live-in
relationships are yet to do so.

While the institution of marriage promotes adjustment; the foundation of
live- in- relationships is individual freedom. The definition of live in relationships
is not clear and so is the status of the couples in a live in relationship. There is no
specific law on the subject of live in relationships in India. The definition of Live-
in relationship is not clear and so is the status of the couples who are into such a
relationship. There are a number of reasons as to why couples prefer to co-habit.
The following are discussed to understand the sociological basis of the growth of
such a phenomenon which is forcing policy makers to seriously deliberate on a
law.

2.1 Compatibility

The most commonly cited reason for couples entering into such a
relationship is to check the compatibility before entering into the legality of the
institution of marriage. Majority of the Indians still tend to think that marriage is
the only form of co-habitation that a man and woman can share. As per the statement
of the former Law Minister, answering to a question in the Parliament in 2008, he
had stated that statistics suggested that the number of people in such a relationship
was significantly low and hence there was no need of a new legislation to regulate
such relationships2. But what he failed to perceive was that statistics often go
wrong in a multi-cultural and pluralistic society. The concept of marriage seems
mundane to the new generation of urban Indians who have laid a vociferous call to
enter into a live-in relationship to know each other well before either of them takes
a long term commitment of marriage. This form of co-habitation would help them

1 D Veluswamy v. D Patchaiammal, (2010), 10 SCC, 469.

2 The reply of Mr. H. R. Bhardwaj, Hon’ble Union Law Minister, recorded in the question
hour (parliamentary session) conducted on 15th December, 2008.



avoid the hassles of divorce proceedings for either of them in case of incompatibility
in future.

2.2 Financial Reason

The constant migration of population to metropolitan cities to live their
dreams or to earn a living has also been one of the reasons for the growth of such
a relationship. Interestingly what looked an urban phenomenon restricted to the
IT and entertainment industry, is now observed to be practiced even among migrant
labourers. The existence of such cohabitation both among blue-collared and white-
collared workers has been on the rise due to inflationary conditions in which
couples find it easy to share the cost without entering into a formal relationship.
Also couples find it easy to maintain a certain standard of living in metropolitan
cities by pooling in resources yet at the same time being able to save a substantial
amount of income.

2.3 Sociological Reasons

The new generation has a very different perspective of marriage where
they find it very difficult to accept a life-long relationship with a single partner.
They are of the opinion to always try for a few options without any obligation to
continue in case of dissatisfaction and to experience the institution of bonding
without any pressure of continuing in future. The hardcore moralists of the society
have denounced this sort of relationship on the ground that it will destroy the very
foundation of the concept of holy marriage or sacred union- a practice from time
immemorial in Hindu culture. So, any casual sexual relationship out of wedlock will
only tend to dilute the sanctity of marriage. The idea of loosing virginity before
marriage is sin as per customary law. Hindus still quote Lord Rama as the ideal
husband and Sita as the ideal wife and rely on the example of Kunti and her
abandonment of Karna as the benchmark of societal norms. These arguments are
on the grounds that giving legal validity to such a relationship will lead to teenage
and child pregnancy, abandonment of children born out of such relationship will
also lay grounds for increase in juvenile delinquency.

Hence the Supreme Court is of the opinion that a live-in relationship
between two consenting adults is not an offence but in doing so even the Supreme
Court Judges have drawn flak from Hindu traditionalists when Justice Balakrishnan
compared the relationship as that between Lord Krishna and Radha.3 Thus, a
fundamentally western concept of relationship purely based on the ideas of
individualism, freedom, monetary independence, non-interference in their personal
affairs and career has found a strong footing in Indian society. In the absence of
laws, the burden has fallen on the courts to give clarity to such relationships and
the Supreme Court has shouldered the responsibility so far.

3 Observations made by Justice Balakrishnan in the case of S. Khushboo v. Kanniammal
and Anr., (2010) 5 SCC 600.
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3. Law relating to Live-in-Relationship in various Countries

Different countries have taken different stands on Live-in relationships. In
many developed countries like USA, Denmark, Norway, Sweden and Australia,
etc, live-in relationship are very commonly practiced, accepted and are not
considered to be illegal.

3.1 United States

The country has institutionalized cohabitation by giving cohabiters
essentially the same rights and obligations as married couples. The situation is
similar to Sweden and Denmark. In these countries, partners living together are not
recognized as legal parents.

3.2 Australia

The Family Law Act 1957(Australia) uses a word defacto relationship . It
says that a person is in defacto relationship with another person, if they are not
legally married and are not related by family. They are given rights on domestic
basis.

3.3 Canada

Live-in relationship is legally recognized in Canada also. The law provides
two persons who are cohabiting or intend to cohabit without marriage may enter
into an agreement with their respective rights and obligations during cohabitation,
like ownership or division of property support obligations as right to direct the
education and moral training of their children. It does not include the right to
custody of or access to children. The agreement can also take shape of a marriage
contract.

3.4 United Kingdom

Live-in-relationships are largely covered by the Civil Partnership Act, 2004.
Persons in a stable sexual relationship are often referred to as “common law
spouses”. Couples do not enjoy legal sanction and status as granted to married
couple. There is no obligation on the partners to maintain each other. Partners do
not have inheritance right over each other’s property, unless named in their partner’s
will. However, the law of the country seeks to protect the right of child born under
such relationship. Both parents have the onus of bringing up their children
irrespective of the fact that whether they are married or cohabiting. If a cohabiting
couple separates, the courts have no power to override the strict legal ownership
of property and divide it as they may do on divorce.

4. Law relating to Live-in-Relationship in India

The Fundamental right under Article 21 of the Constitution of India grants
to all its citizens “right to life and personal liberty” which means that one is free to



live the way one wants. Live in relationship may be immoral in the eyes of the
conservative Indian society but it is not “illegal” in the eyes of law.4

The Hindu Marriage Act 1955 gives the status of legitimacy to every child,
irrespective of birth out of a void, voidable or valid marriage. Living together is not
recognized by Hindu Marriage Act, 1955 or any other statutory law. This kind of
relationship is not accepted in the society but the Protection of Women from
Domestic Violence Act 2005 provides for the protection and maintenance thereby
granting the right of alimony to an aggrieved live-in partner.

At present there is no special law in India to deal with the concept of live-
in relationships and its legality. The law relating to live in can be discussed under
the following situations. The case law has been discussed later in detail.

4.1 Live in under Indian Constitution

The Fundamental right under Article 21 of the Constitution of India grants
to all its citizens “right to life and personal liberty.” Live in relationship may be
immoral in the eyes of the conservative Indian society but it is not “illegal” in the
eyes of law. In Payal Sharma v. Superintendent, Nari Niketan Kandari Vihar5

which came up before the Allahabad High Court, it was held that both men and
women can live together even without getting married. In Patel and others case,6

the Supreme Court of India held that live-in relation between two adults without a
formal marriage cannot be construed as an offence.

4.2 Presumption of Marriage

Section 114, Indian Evidence Act, 1872, lays down that where independent
evidence of solemnization of marriage is not available valid marriage will be presumed
by continuous cohabitation. In Thakur Gokal Chand v. Parvin Kumari,7 the
Supreme Court held that continuous prolonged cohabitation raises a presumption
in favour of marriage, and against concubinage.

4.3 Legitimacy of Children

 A necessary corollary of making a presumption in favour of a marriage is
the presumption of legitimacy of child born out of such relationship. In Radhika v.
State of Madhya Pradesh8 it was held that in the case of a live-in relationship, not
only does the law presume in favour of a valid marriage, but also it deems the child
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4 Agnes, Flavia (2011a): Family Law, Volume I, Family Laws and Constitutional Claims
(New Delhi: Oxford University Press). - (2011b): Family Law, Volume II, Marriage,
Divorce, and Matrimonial litigation (New Delhi: Oxford University Press).

5 In the High Court of Allahabad, C.M.H.C.W.P. Appeal No. 16876 of 2001.

6 (2006)8 SCC726.

7 AIR 1952 SC 231.

8 AIR 1972 MP 124.
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born out of such a relationship to be legitimate and have rights in their parent’s
property. The same approach was adopted by the Supreme Court in a recently
delivered judgment in the case of Veluswamy v, D. Patchiammal 9

4.4 Maintenance

The courts have also conferred to a woman in a live-in relationship the
right to claim maintenance. In Abhijit Bhikaseth Auti v. State of Maharashtra and
others10 the Supreme Court also observed that it is not necessary for woman to
claim maintenance under section 125 of the Code of Criminal Procedure, 1973. A
woman in a live-in- relationship may also claim maintenance.

4.5 The Protection of Women from Domestic Violence Act,
2005

The Protection of Women from Domestic Violence Act 200511 is an Act
enacted with the object of protecting women against Domestic Violence. The
effect of Section 2(f) of the Act is that it brings within its ambit even the violence
caused under a live-in- relationship. The National Commission for women
recommended to Ministry of Women and Child Development in 2008 that definition
of wife as described in section 125 of Cr.P.C. should include women involved in a
live-in- relationship. The move has come after Malimath committee12 observed
that “if man and woman are living together as husband and wife for a reasonable
long period, the man shall be deemed to have married the woman. The Committee
also recommended the amendment of the definition of wife under Section 125 of
the Cr.P.C (Code Of Criminal Procedure, 1973) so that a woman live-in-relationship
can get the status of a wife.

5. Judicial trend in India

The Allahabad High Court has recognized the concept of live-in-relationship
in the case of Payal Katara vs. Superintendent, Nari Niketan and others,13 wherein

9 Special Leave Petition (Crl.) Nos.2273-2274/2010.

10 Criminal writ petition no .2218 of 2007.

11 Protection of Women from Domestic Violence Act (PWDVA) 2005, is considered to be
the first piece of legislation that, in having covered relations “in the nature of marriage”,
has provided a legal recognition to relations outside marriage

12 The Malimath Committee, i e, the Committee on Reforms of Criminal Justice System,
was set up in November 2000. It was constituted by the then home minister and deputy
prime min- ister L K Advani under the chairmanship of V S Malimath, former chief justice
of the Karnataka and Kerala High Courts. In 2003 when the Malimath Committee
submitted its report (Government of India 2003, hereinafter GOI 2003), it made several
recommendations under the head “offences against women” (pp 189-94). The first of
these recommendations was to amend Section 125 of the CrPC. This section is concerned
with maintenance rights of the “neglected wife, children and parents”. It seeks “to
prevent starvation and vagrancy by com- pelling the person to perform the obligation
which he owes in respect of his wife, child, father or mother who are unable to support
themselves” (GOI 2003: 189).

13 2001(3) AWC 1778.



it has held that live in relationship is not illegal. The Court said that a man and a
woman can live together as per their wish even without getting married. It further
said that it may be immoral for the society but is not illegal. Payal Sharma had
approached court when she was forced to live in Nari Niketan. She was 21 years
old and her father had filed an FIR that the man had kidnapped her as he was
already married. She was arrested and court ordered for her to be set free. Again in
the case of Patel and Others.14, the Supreme Court has held that live in relationship
between two adults without marriage cannot be construed as an offence. It further
held that there is no law which postulates that live in relationships are illegal. The
concept of live in relationship was again recognized in the case of Tulsa v.
Durghatiya.15 In the case of Koppisetti Subbharao Subramaniam v. State of
Andhra Pradesh,16 the defendant used to harass his live in partner for dowry. In
this case the Supreme Court held that the nomenclature dowry is a demand of
money in relation to a marital relationship. The Court rejected the contention of the
defendant that since he was not married to the complainant, Section 498A did not
apply to him.

In the case of S. Khushboo v. Kanniammal & Anr.,17 the Supreme Court
held that living together is a right to life. It is a contribution to the jurisprudence on
free speech.18 The Bench comprising Chief Justice of India K.G. Balakrishnan and
Justices Deepak Verma and B.S. Chauhan, quashed all 22 criminal proceedings
pending against the Tamil film actor Khushboo – in various courts in Tamil Nadu
Indore, and Madhya Pradesh – in connection with her remarks on premarital sex. It
was a strategic lawsuit against public participation (SLAPP) which aims to intimidate
and silence critics by compelling them to join a legal battle and restrain them from
expressing a view. This term was coined by Professors of University of Denver It
refers to vexatious litigation solely to harass or subdue the people voicing their
opinions knowing that the complaint has no merit.Yet, they achieve their objectives
if the defendants submit to intimidation. In many cases, the victim of a SLAPP suit
may not have the resources to meet the mounting legal costs so they retreat. The
number of SLAPP suits is on the rise in India.

In 2010, Supreme Court Bench consisting of Justices Markandey Katju
and T S Thakur held that “merely spending weekends together or a one-night
stand would not make it a ‘domestic relationship”. The bench said that in order to
get maintenance, a woman, even if not married, has to fulfil the following four
requirements and with evidence:

14 2006(8) SCC 726.
15 2008(4) SCC 520.

16 AIR 2009 SC 2684.

17 (2010)5 SCC600.

18 Frontline , Vol 27 Issue 11 p. 39.
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(1) The couple must hold themselves out to society as being akin to
spouses;

(2) They must be of legal age to marry;

(3) They must be otherwise qualified to enter into a legal marriage including
being unmarried; and

(4) They must have voluntarily cohabited and held themselves out to the
world as being akin to spouses for a significant period of time.

However, in 2010, another Supreme Court Bench consisting of Justices G.S.
Singhvi and Asok Kumar, referred the following questions relating to a live-in -
relationship for the consideration of a larger bench:

1. Whether the living together of a man and woman as husband and wife
for a considerable period of time would raise the presumption of a valid
marriage between them and whether such a presumption would entitle
the woman to maintenance under Section 125 Cr.P.C?

2. Whether strict proof of marriage is essential for a claim of maintenance
under Section 125 Cr.P.C. having regard to the provisions of Protection
of Women From Domestic Violence Act, 2005?

3. Whether a marriage performed according to customary rites and
ceremonies, without strictly fulfilling the requisites of Section 7(1) of
the Hindu Marriage Act, 1955, or any other personal law would entitle
the woman to maintenance under Section 125 Cr.P.C.?

Although Supreme Court of India has granted the legal status to Live-in
Relationship, but many questions remain unanswered.

1. Situation when one partner decides to walk out.

2. Rights of women with respect to inheritance, maintenance and Alimony.

3. Will the law give the same standing status to live-in relationship as that
of Marriage?

6. Rights of children born out of Live-in-Relationship

Due to absence of a specific legislation, the Supreme Court of India took
the initiative to safeguard the interest of children of live in couples. In the case of
Bharata Matha & Ors. v. R. Vijaya Renganathan & Ors.,19 the Supreme Court of
India has held that child born out of a live-in relationship may be allowed to
succeed inheritance in the property of the parents, if any, but doesn’t have any
claim as against Hindu ancestral coparcenary property. The Supreme Court held
that a child born out of a live-in relationship was not entitled to claim inheritance in
Hindu ancestral coparcenary property.

19 Civil Appeal no. 7108 of 2003.



7. Conclusion

The judgments mentioned above had caused great furore and were
subjected to severe public anger, they were seen as a step to demolish the culture
and tradition of India and to encourage the western concept of live-in-relationship.
We need to realize that these judgments have acted not as an incentive to live-in-
relationship, but as a discouraging factor. The characteristics of live-in- relationship
which attracts people towards it are lack of responsibility, freedom and lack of
commitment. But the judgments of the courts in India have attached several
responsibilities to the said relationship in the form of maintenance, presumption of
marriage, legitimacy of children, etc. Thus, the legalization of live-in- relationship
defeats the very reason for which most urban and financially independent
individual, especially youngsters of modern society, opt this as opposed to the
institution of marriage. Attributing the incidents and consequences of marriage to
live-in- relationship, brings it ALMOST at par with marriage. Now, why would an
ordinary prudent man opt for a live-in -relationship, which is almost similar to
marriage? He would rather go for marriage itself which involves stability, certainty
and social recognition. The courts in India, by their various landmark judgments,
have re-instituted the institution of marriage. The live-in relationship in India has,
to a considerable extent, become marriage with a different face. The society which
believes in liberty as a fundamental right cannot deprive individuals from entering
into such relationship on the grounds of it being originating from a western,
consumerist, and materialistic culture. Rather the state should now stand up to
recognize the occurrence of such a relationship as a reality in the urban areas
particularly among the higher classes. The society cannot deprive young generation
their rights on the ground of protecting social morality. Rather the society should
take up the cause to legalize such relationship as is seen in recent judgments of the
Supreme Court so that women who are generally at the receiving end of such
relationships get legal protection against such abuse.

The case law decisions are changing on a regular basis. To legalize live- in-
relationship, totally new set of laws need to be framed for governing the relations
including protection in case of desertion, cheating in such relationships,
maintenance, inheritance etc. Efforts should be made to enact a law having clear
provisions with regard to the time- span required to give status to the relationship,
registration and rights of parties and children born out of it. Laws should be made
by the Parliament. India is a country, which is slowly opening its doors for western
ideas and lifestyles. In ancient India, though the marriage was a general norm, the
Hindu scriptures describe and admit the existence of premarital relationships as
well. It was known as maitri-karar in which a written agreement was made between
the two opposite sex that they would live together as friends and look after each
other. Also, Gandharva marriage, i.e. one of the eight kinds of Hindu marriages,
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has incidents which are quite similar to that found in a live-in- relationship.20 Live-
in relationships in India have still not received the consent of the majority
of people. They are still considered a taboo to the Indian society. The majority
of the people consider it as an immoral and an improper relationship. At present
there is no specific legislation that deals with concept of live- in- relationship
and the rights of the parties and the children of the live- in- partners. It was a
very unambiguous concept until the Supreme Court of India took the initiative
and declared that live- in -relationship though considered immoral but it is not
illegal.

Through its various decisions the judiciary has tried to accord legality to
the concept and protect the rights of the parties and the children of live in couples.
But at present there is a need to enactformulate a law that would clarify the concept.
The utmost need of the hour is to secure the future of the children born to live in
couples. The steps taken by the judiciary are indeed welcoming and pragmatic in
approach. Though the live- in- relations provide the individuals individual freedom
but due to the insecurity it carries with it there needs to be a law to curtail its
disadvantages.

20 Agrawal, Subhash Chandra, “Legalising Live-in Relationship: Caution Needed”, Merinews,
21 December 2010. Available at: http://www.merinews.com/article/legalis- ing-live-in-
relationship-caution-need- ed/144116.shtml.



Human Rights of Refugees in India: Legal
Perspectives

Professor (Dr.) S. P. Singh*

“Human rights violations are a major factor in causing the flight of refugees as
well as an obstacle to their safety and voluntary return home. Safeguarding
human rights in countries of origin is therefore critical both for the prevention
and for the solution of refugee problems. Respect for human rights is also essential
for the protection of refugees in countries of asylum”.

U.N. High Commissioner for Refugees#

India is a home of millions of refugees who have come from many of its
sub-continental neighbours and distant countries. It has from time to time continued
to receive a large number of refugees from different countries and is more of a
refugee receiving country1. It mostly plays a host to refugees from its neighboring
countries, who are either forced to leave their countries of origin due to internal or
external conflict, political persecution or human rights infringements. Refugees
and asylum seekers like Tibetans, Sri Lankan Tamils, East Pakistani Refugees of
1971, Chakmas, Bhutanese, Burmese, Afghan, Iranian, Somalis and Iraqis have
come to India to save their life and property and to avoid ethnic or political
persecution. According to the World Refugee Survey 2007, conducted by the
United States Committee for Refugees and Immigrants (USCRI),2 the number of
refugees and asylum seekers living in India is around 436,000. Besides these, there
are up to 20 million illegal migrants in the country3.Though, there is no substantial
international assistance, yet India has been a graceful host.

But in spite of India being a graceful host, the Indian legal framework has
no uniform law to deal with such huge refugee population. Instead, India has
chosen to deal with refugees at administrative and political levels. It decides the
status of refugees on case to case basis. It has therefore only ad hoc mechanisms
to deal with their status and problems. It chooses to treat incoming refugees based

* Formerly Vice-Chancellor, Lucknow University; Professor & Head Faculty of Law, Delhi
University and Director General, Amity Law School, Amity University, Noida.

# Quoted in UNHC& Human Rights and Refugee Protection, Part I: General Introduction
(Oct. 1995), p.a.

1 Tapan K Bose, “Protection of Refugees in South Asia: The Need for a Legal Framework,”
l2 lJRl(2000), Available at: http://www.safhr.org/pdf/refugee.pdt.

2 World Refugee Survey, 2007, “United States Committee for Refugees and Immigrants.
Available at: http:// www. refugees .org/ WRS_Archives/ 2007148-69 accessed on 3.11.2010
at 3:00 pm.

3 Mostly Bangladeshis. See also Prabodh Saxena, “Creating Legal Space for Refugees in
India,” IJRL(2007), 19 (2*248).
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on their national origin and political considerations. In the absence of a national
law on the status of refugees, it has been observed that the treatment of these
refugees, asylum seekers etc. are not equal. Tibetans, Tamils and East-Pakistanis
have got comparatively more relief than others4. Thus, different treatment among
various classes of refugees, and between similar refugees at different times, is an
element of Indian policy and political consideration.

Moreover, India is neither a party to the 1951 Convention on the Status of
Refugees nor the 1967 Protocol relating to the status of refugees besides not
having any national law on refugees. The legal status of refugees is therefore,
similar to those ordinary aliens whose presence is regulated by the Foreigners Act
of 1946.

The National Human Rights Commission (NHRC) has submitted numerous
reports5 urging the promulgation of a national law, or at least, making amendments
to the Foreigners Act, 1946, which is the current law with regard to refugees and
asylum seekers. The most significant lacuna in this law is that it does not contain
the term ‘refugee’; consequently under Indian law, the term ‘foreigner’ is used to
cover aliens residing, temporarily or permanently, in the country. This places
refugees, along with immigrants, and tourists-in this broad category6, depriving
them of privileges available under the Geneva Convention7.

This paper therefore explores the rights enjoyed by different refugees in
India having no specific law to deal with them and how far their human rights are
affected and the reason why India need a specific legislation for refugees.

1. The Rights of Refugees under International Conventions

The term ‘Refugee’ has a particular meaning in international law. Its legal
definition is laid down in the United Nations Convention of 1951 relating to the
Status of Refugees8 (later referred to as the l95l Convention) and its 1967 Protocol.9

Article 1 Para 2 of the 1951 Convention defines the term ‘refugee’ as “A person
who owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, unwilling to
avail himself of the protection of that country”. Therefore to qualify as a refugee
under the Convention, the person must not just “flee to a foreign country... to
escape ... persecution,” but the persecution one seeks to avoid must be on account

4 Rathin Bandyopadhyay, Human Rights of the Non-citizens-Law and Reality (Deep &
Deep Publications Pvt. Ltd., Delhi, 2007).

5 Rajeev, Dhavan, “On Model law of Refugees: A response to the National Human Rights
Commission,” NHRC Anmnl Reports 1997-2000, (New Delhi :PILSARC,2003).

6 Ibid.

7 The 1951 Convention Relating to the Status of Refugees and the 1967 Protocol’.

8 J. Fitzpatrick “Revitalising the 1951 Refugees Convention”, 9 Hantard Human Rights
Journal ( 1996).

9 Goodwin Glll, Broadening the Edges: Refugee Definition and International Proteclion
Revisited (Hague, 1997).



of some enumerated ground. Specifically, that person must seek to avoid harm that
is inflicted to a race, religion, nationality, social group or political opinion.10

The Convention of 1951 is a legally binding treaty which provides the most
comprehensive codification of refugee rights. It is to be applied without
discrimination on account of race, religion or country of origin, and is known as
the Magna Carta of international refugee law11. This convention was drawn up in
parallel with the creation of the UNHCR and was originally conferred to people,
who had become refugees as a result of happenings that took place before January,
1951. The movement of refugees after 1951 reflected that the refugee problem was
not restricted to the World War II and its aftermath. It was felt necessary that the
convention should be adopted and be applied to the new refugees also. The
dateline 1951 was abolishing by the adoption of the 1967 Protocol, thus making the
convention truly universal. Five categories of rights have been provided to refugees
under the Convention.12 They are as follows:

(1) The refugee has the right to be treated in like manner as other aliens
generally, except where the convention contains a more favourable
provisions;

(2) The contracting states are to accord to refugees the same treatment as
that accord to their won national, in matter of artistic rights and
industrial property, access to courts, rationing, public relief, labor
legislation and social security, fiscal charges and conditional wage
earning employment;

(3) The right to be treated at least as favourable as local nations in the
matter of religion;

(4) The right to be accorded the most favourable treatment as accorded
to national of a foreign country, by the contracting state in the same
manner, such as the right of association and general wage earning
employment; and

(5) The right to accorded treatment as favourable as possible and in any
event not less favourable than that accorded to aliens with regard to
rights to movable and immovable property, self-employment, to have
a liberal profession, to housing and to education other than elementary
education.

In addition to the above rights, some complimentary principles of primary
importance are established by the 1951 Convention, viz, the contracting states
shall not impose penalties, on account of their illegal entry from territory where

10 While the l95l Convention conveyed refugee status only to groups that feared persecution
before 1951, the Protocol extended the Convention to apply to present and future
refugees also.

11 See also Lakshmi Jambholkar and C’ Jayaraj (eds), “ISIL Yearbook of International
humanitarian & refugee law”, 205-206 (ISIL, New Delhi, 2005).

12 See, vitit Muntarbhorn, “Protection and Assistance for Refugees in Armed Conflicts and
Internal Disturbances,”lnternational Review of the Red Cross (1988).
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their life or freedom was threatened13, enter or present in territory without
authorization,14 that the contracting states should not expel refugees save on
grounds of national security,15 and the principles of non-refoulment.16

A broader definition has been given in the 1969 OAU Convention governing
the specific aspects of Refugees problems in Africa and the 7984 Cartagena
Declaration on Refugees. Under Article 1 of the OAU Convention the term “refugee
shall also apply to every person who owing to external aggression, occupation,
foreign domination or events seriously disturbing public order in either part or
whole of his country of origin or nationality is compelled to leave his place of
habitual residence in order to seek refuge in another place outside his country of
origin or nationality”. This definition adopts the same contents from the 1951
Convention read with the 1967 Protocol.

Part III Paragraph 3 of the Cartagena declaration17 defines refugees as
below:

,... in addition to containing the elements of the 1951 Convention and
the 1967 Protocol’ includes among refugees persons who fled their country
because their lives, safety or freedom have been threatened by generalized
violence, foreign aggression internal conflicts’ massive violation of human
rights or other circumstances which have seriously disturbed public order.”

2. India and the United Nations Convention of 1951

The Government of India has nowhere seriously mentioned the reasons
for its refusal to accede to the 1951 Conventionl18. India has regarded 1951
Convention and the protocol of 1967 as only a partial regime for refugee protection.
It was drafted in the Euro centric context. It does not deal with the situations faced
by developing world. In fact it is designed primarily to deal with individual cases
and not with the situation of mass influx. It does not deal adequately with the
situations of mixed flow and also does not provide for a proper balance between
the rights and obligations. The concept of international burden sharing has never
been developed properly in the Convention.

13 Article 33(1) of U.®N.Convention also provides that penalties should not be imposed by
the contracting states on refugees, on account of their illegal entry or presence, coming
directly from a territory where their life or freedom threatened.

14 The 1951 Convention, Article 31.

15 Id., Article 33.

16 See also Article 7 of ICCPR.

17 It reiterates the “importance of the principle of Non-Refoulment (including prohibition
of rejection at the frontier) as a comer stone of the international protection of refugees”...It
also mentions about the setting up of refugee camps and settlements in frontier areas
inland at a reasonable distance from the frontier with a view of improving the protection
afforded to refugees, safeguarding their human rights and implementing projects aimed at
their self sufficiency integration into the host society’.

18 Ranbir Samaddar (ed) , Refugees and the State - Practices of Asylum and care in India
(Sage Publication, New Delhi, 2003).



It may, however be mentioned that India is a signatory to several other
international and regional treaties and conventions relating to rights and refugees
such as the Universal Declaration of Human Rights, 194819; the International
Covenant on Civil and Political Rights (ICCPR),1966;20 International Covenant on
Economic, Social and cultural Rights, 1966; Declaration on Territorial Asylum,1967
(DTA); CEDAW, 1979; CAT, 1984; and Convention of the Right of the Child,
1989.21 India generally follows the provisions of these Conventions. India is also
a member of Executive Committee of the UNHCR, which approves and supervises
the material assistance programmes of the UNHCR. Taking all this into account, it
is amply clear that India respects international treaties on the treatment of people
residing within its territory; but it chooses to maintain its own administrative
arrangements for dealing with temporarily or permanently settled refugees, while
providing the UNHCR little room to assist except in emergency situations like the
displacement of Chakma tribals from Bangladesh or rehabilitation of refugees from
Afghanistan or Tibet. In 1997 a study was made and a definition was propounded
by a Commission chaired by Justice P. N. Bhagwati, whose task was to construct
a uniform law of refugees. Although the bill was never tabled in Parliament, the
term ‘refugee’ was properly defined as;

“Any person who is outside his/her country of origin and is unable
or unwilling to return to, and is unable or unwilling to wail himself/
herself of the protection of that country because of a well-founded fear of
persecution on account of race, religion, sex, ethnic identity’ membership
of a particular social group or political opinion owing to external
aggression, occupation, foreign domination, serious violation of human
rights or events seriously disrupting public order in either part or whole
of his/her country.”

3. Basic Human Rights of Refugees

Refugees are entitled to certain basic human rights which include the
following rights:

3.1 Right of a Refugee to Seek Asylum

The right to seek asylum is considered as human right. Once a person
fleeing persecution enters a state other than that of his origin, what he needs most
is asylum. Asylum has been defined as the protection which is granted by the state
on its territory or in. some other place under the control of certain of its organs, to
a person who comes to seek it22. Asylum is therefore necessary not only for
safeguarding his right to life, security and integrity but also for preventing violation
of other human rights. Thus the grant of asylum in the case of refugees who fall

19 Article 14.

20 Article 13.

21 Article 22.

22 Article 1 of the Resolution adopted by the Institute of International Law in Sept. 1950,
50, American Journal of International Law, Supplement (1951).
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under a unique category of human rights victims is an important aspect of human
rights.

3.2 Right of a Refugee for protection against Refoulment

The right to protection against Refoulment is recognized as Human Right.
When a person is compelled to flee his country of nationality his immediate concern
is protection against refoulment. Such protection is necessary because this is the
only means of preventing further human rights violations. As his forcible sending
back to a country where he/ she has reason to fear persecution endangering his
life, security and integrity, the international community has recognized the principle
of non-refoulment. This prohibits both rejection of a refugee at the frontier and
expulsion after entry. This rule must be seen as an integral part of that foundation
of justice, peace and freedom in the world which is human right.

3.3 Right of a Refugee to life and personal security

The right to life and personal security of a refugee is also protected by
human rights law provisions of human rights law guaranteeing the right to life and
protection against genocide, are of direct relevance and of importance to refugees.
It is true that most of the human rights treaties do allow for certain forms of taking
of life (e.g. death penalty), but arbitrary deprivation of the right to life is always
prohibited.

3.4 Right of a Refugee to equality and non-discrimination

A refugee has a right to equality and non-discrimination in the state of
asylum. He or She is entitled to be treated with humanity. Rights and freedom
recognized by international human rights law apply to everyone, including refugees.
They are also entitled for protection of their basic human rights like nationals of
the state of refuge. According to Article 2 ICCPR the refugees enjoy the same
fundamental rights as nationals. Moreover, protection against specific categories
of discrimination such as race and gender discrimination are also applicable to
refugees.

3.5 Right of a Refugee to return

Human rights law recognizes the right of a refugee, to return to his/her
country23. The Security Council of United Nations has also affirmed “the right of
refugees and displaced individual to return to their homes24. The right of a refugee
to return to his country of origin also arises from the rules of traditional international
law which stress the duty of the State of origin to receive back its citizen and to
extend its diplomatic protection to him when He or, she is expelled by the admitting
state. Thus, a refugee has a right to return to his / her country and enjoy the basic
human rights.

23 Article l3 (2) of Universal Declaration of human rights’ 1948.

24 Kathleen Lawland, “The Right to Return of Palestinians in International Law,” 8
International Journal of Refugee Law (1996) P. 532.



4. Absence of Specific Legislation on Refugee Protection and
Human Rights Violation

In the absence of accession to the Refugee Convention and also any
national legislation on protection of refugee in India, the legal status of individuals
recognized as refugees by the government of India is not clear. The Indian laws
that have relevance to refugees are the Registration of Foreigners Act, 1939; the
Foreigners Act, 1946; the Passport Act, 1920; Passport Act, 1967 and the Extradition
Act of 1962. These Acts treat refugees like foreigners and not as a special category
requiring protection. Thus, Article 2 of the Registration of Foreigners Act 1939,
defines a foreigner as “a person who is not a citizen of India.” The Foreigners Act
of 1946 and the Foreigners Order of 1948 also adopt this definition of a “foreigner”
and affirmatively grant the Indian government powers to restrict the movement of
foreigners in India25, to’ mandate medical examinations26, to restrict employment
opportunities and to control the opportunity to associate, and the ability to refoule,
deport or return may also be made27. However, the Refugee Convention does not
allow all these actions.

The main legislation for the regulation of foreigners is the Foreigners Act,
1946. This Act deals with the matters of entry of foreigners in India, their presence
and their departure. Paragraph 3(1) of the Foreigners Order, 194828 lays down the
power to grant or refuse permission to a foreigner to enter India, on the following
terms:

‘No foreigner shall enter India –

(a) Otherwise than at such port or other place of entry on the borders of
India as a Registration Officer having Jurisdiction at that port or place
may appoint in this behalf; either for foreigners generally or any
specified class or description of foreigners, or

(b) Without leave of the civil authorities having jurisdiction at such port
or place”

It is seen that although India grants the refugees certain rights and privileges,
which are only conferred upon select groups, leaving the question of equality and
uniformity unanswered. In the absence of any particular refugee law, there is
different treatment of refugees and asylum seekers. An example of this is the
preferential treatment conferred upon the Tibetan and the Sri Lankan Tamil Refugees.
Until the assassination of Rajiv Gandhi in 1991, Tamil refugees were encouraged to
enter India; even now the Sri Lankan Tamil refugees are taken is refugees depending
upon which party is in power in Tamil Nadu.29 Tibetan refugee community was

25 The Foreigners Act, 1946, Section 3(2) (e) (i).

26 Id.,Section 3 (2) (iv).

27 Id., Section 14.

28 The Foreigners Order, 1948 is made by the Central Government in the exercise of the
powers conf-erred by section 3 of the Foreigners Act,1946.

29 Mahendra P Lama, Managing Refugees in South,Asia (Refugee and Migratory Movements
Research Unit, Dhaka 2000) PP. 19-24.
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granted land to set up educational institutions and other socially useful programmes
in India. It is necessary that uniformity is exercised in the application of refugee
law and factors like regional politics be given up. The present ad hoc arrangements
of dealing with refugees based-on administrative, political and economic situations
should not be the policy in a country like India, which has generously accepted
such a large refugee population30. In this connection, we may say that the plight of
refugees in India generally depends upon the extent of protection they receive
either from the Indian government or the”UNHCR. Considering the treatment of
refugees and asylum seekers by the Government and the UNHCR and also the
living conditions of these non-citizens’ we may categorize these people in three
categories which are as under:31

(i) Refugees who receive full protection according to standard set by
the Government of India; e.g. Sri Lanka Tamils’

(ii) Refugees whose presence in Indian territory is acknowledged only
by UNHCR and are protected under the principle of non-
refoulment; e.g. Afghan, Iranian’ Somali and Sudanese etc.

(iii) Refugees who have entered India and have assimilated into their
communities’ Their presence is not acknowledged by either the
Indian Government or UNHCR; e’g Chin refugees from Burma.

We may now mention the treatment of few refugees in India:

5. Sri Lankan Tamil refugees

Tamil refugees have fled to India in several waves. During the first wave
134,053 Tamil regugees are reported to have come to India between 1983-198732.
Following the 1987 accord with Sri Lanka and the Indian Government, which sought
to create a power sharing agreement between Sinhalese and Tamils- the two warring
communities, the Indian Government repatriated 25,885 Tamil regugees from 1987-
1989.33

The government of India had to stop the repatriation program in 1989 when
its shores were flooded again with another refugee wave fleeing Sri Lankan violence’
During this second phase of Tamil flight in search of a safe haven (1989-1991),122,037
Tamil refugees reached India but 113,298 of them are held in298 camps along the
coastal Indian states of Tamil Nadu and Orissa34. Once again, the Government of
India repatriated a large number of Tamil refugees with the cooperation of UNHCR.
About 31,000 refugees have been returned to Sri Lanka between 1992-199535. As a

30 Arjun Nair, National Refugee Lan for India: Benefits and Roadblocfts (Institute of Peace
and conflict Studies’ New Delhi, 2007).

31 This kind of categorization of Refugees and Asylum seekers in India has been suggested by
South Asian Human Rights Documentation Centre, New Delhi.

32 “Sri Lankan Tamil Refugees in Tamil Nadu Camps- Voluntary Repatriation of Subtle
Refoulment”’ South Asian Human Rights Documentation Centre (1996).

33 Ibid.

34 Ibid

35 Ibid.



result of these repatriations, roughly half of the original 110,000 refugees remain in
Tamil Nadu, India36. These refugees were provided with cash doles for each family,
food grains, relief assistance and other necessary items like ration, medical aid,
travel concessions, utensils and supply of clothings etc.

It may be mentioned that these refugees were originally welcomed to
Tamilnadu, but the assassination of the then Prime Minister, Mr. Rajiv Gandhi, in
l99l by a suspected member of the Liberation Tigers of Tamil Ealm changed the
public sentiments and the mind of government authorities against these refugees.
Just after the death of Rajiv Gandhi, India began a program of “voluntary”
repatriation, under which around 23,000 refugees were repatriated without
international supervision37. Today, the remaining Tamils, suffer from poor living
conditions in India. Camp conditions vary from place to place, which depend on
the sympathies of local officials. Accumulated waste, dilapidated quarters, lack of
electricity and poor sanitation all contribute to the bad conditions in the Camps of
Tamil refugees. NGOs have also been banned from entering the camps. Previously,
NGOs had been allowed to provide primary health care. They also supplemented
meager monthly stipends and rations supplied by the Government of Tamilnadu
but due to security reasons these prohibitions have been made by the govemment.
The South Asia Human Rights Documentationa38 in this connection pointed out
the following types of deprivation to the Tamil Refugees39, such as (a) stopping
the doles and rations, (b) not providing proper educational facilities to the children
of refugees (c) restriction on the movements of refugees, (d) arresting and locking
up refugees in special camps, (e) failing to provide proper medical treatment and (f)
preventing assistance to the refugees by NGOs (g) Not repairing huts and failing
to maintain facilities in camps.

6. Jumma or Chakma Refugees from Bangladesh

The Jumma peoples from the Chittagong Hill of Bangladesh are another
example of refugees. The Buddhist Jumma have been fleeing due to religious
harassment from the Muslim Government of Bangladesh. Since 1978, the Govemment
has provided temporary shelter to these people in the Indian states of Mizoram
and Tripura. After the massacres by Bangladesh security forces in 1986, nearly
70,000 Jumma refugees sought shelter in six camps established by the Indian
Government in Tripura40 .With reference to the treatment of Chakmas by the Central
and State government, the South Asia Human Rights Documentation Centre, made
the following critical comments:

“.. As part of its effort to improve relation with her neighbor
Bangladesh, Indian has been encouraging voluntary repatriation by
making living conditions in the Tripura camps untenable. The Government

36 Ibid.

37 Ibid.

38 Hereinafter SAHRDC.

39 Ibid.

40 Ibid.
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of India has denied food to the Jumma as a means of forcing them to
return to their homeland. Ration supplies to them in the Tripura camps
were suspended since mild-1992. There was discontinued supply of ration,
particularly rice and salt since 1995. Food provision is given in l0 days
cycles but the quantity given normally suffices for only eight days. This
meager rations were also delayed41 ... “

The SAHRDC also said that the State Government in concert with the
Central Government denies educational facilities to young Jumma refugees. Prof.
Saxena claims that India observe the principles of non-refoulment and thus never
returned or expelled any refugee whose life and liberty were under threat in country
of origin. He also stated that despite the lacuna of any law particularly for refugees,
India apply in practice certain articles of the 1951 refugees convention42. These
includes:

1. Article 7 as India provides refugees the same treatment as to all aliens,
2. Article 3 as India fully applies a policy of non-discrimination,
3. Article 3 A as no penalty is imposed on illegal entry,
4. Article 4 as religious freedom is guaranteed,
5. Article 16 as free access to the courts is provided,
6. Articles 17 and 18 as work permits have no meaning and refugees do

work, thus complying with these articles on wage earning rights,
7. Article 21 as freedom of housing is allowed and refugees need not stay

in camps, for freedom of movement is guaranteed to all aliens, except in
certain areas where special permits are required not only for aliens but
also for all Indians, and

8. Articles 27 and 28 as identity and travel cards are issued to refugees.

The above assertion was contested by many activists like South Asian
Forum of Human Rights43 (SAFHR). They point out that the majority of the Sri
Lankan Tamil Refugees and almost all Chakma Refugees were given the freedom of
movement.

7. Chin Refugees from Burma

The asylum seekers from Burma were arrested and jailed; and during 1995-
97, around 5,000 Chin Refugees from Burma were pushed back over the border.
They also point out that since the government does not issue ‘residence permits’
to the refugees they are unable to rent houses, open bank accounts and set up a
business. Moreover, some of the Indian educational institutions do not admit the
children of refugees. As a result many young refugees are unable to pursue their
studies. The South Asia Human Rights Documentation Centre, New Delhi made
the following comment:

41 SAHRDC Report (2005).

42 Prabodh Saxena, “Creating legal space for Refugees in India,” International Journal of
Refugee Law, (2007), 19(2): 246-272

43 Supra note 3 at 216.



“According to Indian Foreigners’ Act (1946), the authorities have
the power to refuse admission to foreigners at any point of entry if valid
documents are not held. This requirement is supposed to exclude refugees
who, if fleeing was under fear of persecution, are unlikely to have such
documents. However, there have been many court proceedings in India
against refugees who have entered illegally. They are treated as illegal
entrants and in most cases imprisoned until their official status are
decided. Due to the lack of procedure, there is invariably, a long delay
between the time they enter India and time when they are officially
declared as refugees, consequent to which they are offered shelter, food
and protection by the Indian Government or the Office of the UNHCR in
New Delh44 “.

The SAHRDC further commented that –

“Refugees actually have very few rights in India. They tend to
banned from access to owning property and entering into employment.
They are also not provided with any sort of travel documents. The reasons
cited for this are economic constraint in a country where basic material
needs of most of the population are grossly unmet.”45

Human rights activists like South Asian Forum for Human Rights, Amnesty
International and South Asian Human Rights Documentation Centre allege that
although India follows above principles but practically there are evidence of forced
push back, discrimination, restriction on work and many refugees are forced to
stay only in camps as there are restrictions on freedom of housing.46

Therefore, the reasoning that India’s policy toward refugees already matches
international standards and is, consequently, not in need of any change is not
acceptable as observed by the UNHCR and the NHRC.

8. Judicial Approach and the role of National Human Rights
Commission

If we analyze the role of the higher judiciary and the National Human
Rights Commission47 in India, we find that High Courts and Supreme Court have
always taken a proactive role for the protection of the basic human rights of the
non-citizens. The Constitution of India guarantees certain fundamental human
rights to citizens as well as non-citizens. Article 2l of the Constitution guarantees
the right to life and personal liberty. Any person cannot be deprived of life and
liberty except according to the procedure established by law. In the case of National
Human Rights Commission v. State of Arunachal Pradesh,48 the Supreme Court

44 South Asian Human rights Documentation Centre, The State of Refugees under the
Protection of UNHCR in New Delhi, (2005).

45 Ibid.

46 Supra note 3 at 217.

47 Hereinafter referred to as NHRC.

4 8 AIR 1996 SC 1234.
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held that aliens have the right under Articles 14 and 21 and therefore entitled to get
relief from the government. The rights of refugees under the Constitution of India
were confirmed under Article 21, which also includes the right to non-refoulment.
In this case Justice Ahmadi, speaking for the Court said:

 “We are a country governed by the Rule of Law. Our Constitution
confers certain rights on every human being and certain other rights on
citizens. Every person is entitled to equality before the law, and equal
protection of the laws. So also no person can be deprived of his life or
personal liberty except according to the procedure established by law.
Thus, the State is bound to protect the life and liberty of every human
being, be the citizen or otherwise.49”

In an earlier case of Hans Muller v. Superintendent, Presidency Jail50 the
Supreme Court held that the Foreigners Act gives an unfettered right to the Union
Government to expel refugees. More than three decades later, in another case,
Louis de Raedt v. Union of India,51 the Supreme Court held that even a foreigner
has fundamental right but that is only confined to article 21 for the life and liberty.
It does not include right to freely move throughout the territory of India and to
reside and stay in any part of this country as mentioned in article l9 (1) (d) and (e)
which is applicable only to the citizens of the country.

In the case of State of Arunachal Pradesh v. Khudiram Chakma,52 it was
held that fundamental right of a foreigner is confined to Article 21 for life and
liberty but does not include the right to reside and stay in this country as mentioned
in Article l9(l) (d) and (e), which is meant only for the citizens of the country. State
preserves the right to expel them from the territory and refuse to grant them certain
rights. The case came before the Supreme Court again for consideration because
Chakmas were seeking protection from the threats of locals, and also for a decision
on the issue of citizenship. The Supreme Court categorically laid down that the
protection of Article 21 applied with equal force to both citizens and noncitizens.
The court reminded the state government of its constitutional obligation to protect
every refugee and that in doing so it may requisition paramilitary forces. Orders
were also given for immediate transmission and decision on the citizenship
applications of the Chakma regugees.53

In another important case,54 the Supreme Court, upholding the decision of
the Calcutta High Court, directed the Railway Board to pay ` 1,000,000 to a rape
victim, a ‘Bangladeshi national who was raped by the railway employees.
Disagreeing with the argument of the state that the victim, being a non-citizen, was
not entitled to compensation, the court said that rape is a crime against society and

49 Id., at p. 1237.

50 AIR 1955 SC 367.

51 (1991) 3 SCC 554.

5 2 AIR 1994 SCW 904.

53 Supra note 56.

54 Chairman Railway Board v. Chandrimadas & Ors, AIR 2000 SC 988.



remedies are independent of the citizenship status of the victim. The court referred
to domestic jurisprudence drawn from the Constitution and also the human rights
jurisprudence as reflected in the UDHR, and CEDAW. The court observed that:

“They also have a right to life in this country. Thus they also have
the right to live, so long as they are here with human dignity Just as the
State is under an obligation to protect the life of every citizen in this country,
so also the State is under an obligation to protect the life of the person,
who are not Citizens.55”

The above cases show that refugee protection is a part of Indian
jurisprudence, integrating human right law and humanitarian law with issues of
refugee law. The Supreme Court has, in a number of cases, stayed the deportation
of refugee; especially where the individuals have a prima facie case to be
recognized.56 The High Courts have also, been very considerate and protective to
the refugees. These decisions put together have affirmed the right to protection
against refoulment, the right to seek asylum, the right to life and personal security
in the country of asylum, the right to equality and non-discrimination and voluntary
repatriation. The relaxation in the doctrine of locus standi and the increase in
Public interest Litigation has made courts more accessible to asylum seekers and
other foreigners- The Protection of Human Rights Act, 1993 has another positive
and encouraging dimension to refugee protection. The Act has established the
Human Rights Commission, and the Commission is empowered to inquire suo
motu or on the basis of a complaint of human rights violation or abetment thereof57.
The National Human Rights Commission is also playing a very important role in
the protection of civil rights of the citizens and non-citizens. The NHRC took
initiative in rescuing Sri Lankan Tamils, Chakmas, Afghans and other refugees and
asylum seekers from forced repatriation. For the protection of life, liberty, security
and property, of Chakmas of Arunachal Pradesh, the NHRC moved to the Supreme
Court and obtained favourable direction from the court for these Chakmas. Thus,
the constitution, the courts and the NHRC together have given a more secure
environment to the refugees.

It has been seen that although the courts have taken a proactive role for
the protection of basic human rights of refugees, yet a plethora of unreported
cases demonstrate that the courts have treated these matters only on technical
grounds. They have neither made any pronouncement on law nor laid down any
general guidelines. This tells why the majority of these cases have not been reported
in law reports. Interim non-speaking orders may provide relief in individual cases,
but their contribution to jurisprudence is just negligible. The judicial reasoning
has been mainly humanitarian and not rights based, dispensing kindness and not
justice, and that the Court has nothing to say on “refugee-situation”.58

55 Id., at p.992.
56 Maiwand Trust of Afghan Human Freedom v. State of Punjab, (Criminal Writ Petition

No. 125 & 126 of 1986), unreported cases.
57 Section 12 of The Protection of Human Rights Act 1993.
58 B.S. Chimni. Status of Refugees in IndL: Strategic Ambiguity”, in R. Samaddar (ed),

Refugees and the State practice of Asylum and Care in India 1947-2000 (Sage Publication,
Delhi, 2003).
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9. Need for Legislation

It has been seen that no country in the world has given shelter to so many
refugees as India does. They share the natural resources with Indian citizens
although natural resources are not sufficient to meet out the demands of Indian
citizens. The human rights have also been provided to these refugees though in ad
hoc manner. It is therefore necessary to have a national law for refugee protection
as most refugees fall outside the authority of the UNHCR. India’s argument not to
ratify the 1951 Convention did not relieve it of its responsibilities to establish a
humane and rights based regime. The fact that India deals with refugees in an ad
hoc manner tells us that there is the absence of a rights based regime. The rights of
refugees and asylum seekers are not spelt out anywhere. While it is true that the
same rights are available to them as to aliens in general, the law dealing with aliens
do not take cognizance of the existing realities confronting a refugee59. Though
the judiciary has done efficient job in seeking right of the refugees, yet Justice
Verma has opined ‘the attempt to fill the void by judicial creativity can only be a
temporary phase. Legislation alone will provide a permanent solution”60. In brief,
it is overlooked that the refugee is the representative of the non-representable,
and he/she has no state or law, no nation or party to put forward his/her claims. In
the circumstances law alone offers the refugee some protection.

Moreover, one of India’s concern is the arrival of lakhs of illegal migrants
and sometimes the terrorist also from neighbouring countries. A national law dealing
with the status of refugees will clearly distinguish between an illegal migrant .and
a refugee. Such law on the status of refugee will also avoid many diplomatic
problems61. Of course the law could include the provision from the 1969 OAU
Convention on the Status of Refugees which provides in Article II (2): The grant of
asylum to refugees is a peaceful and humanitarian act and shall not be regarded as
an unfriendly act. However, in the absence of specific legislation, we find that
arbitrary action goes unnoticed. For example, border and coast guards turn back
asylum seekers, as they do not know about the principle of non-refoulment. Having
appropriate law would enable India to abide by its international obligation of non-
refoulment.

 Moreover, the presence of such a law would also clarify to the immigration
officials and national-law enforcement agencies that asylum seekers need to be
treated differently from migrants62. Otherwise it may mean a long period of detention
to those who seek asylum. Indeed asylum seekers have also faced long period of

59 Supra, note 17.

60 J.S. Verma, Inaugural address at the Conference of Refugees in the SAARC Region:
Building a Legal Framework, 2May 1997, in Chimni pp 491-93.

61 B.S. Chimni, “Status of Refugees in India: Strategic Ambiguity,” in Ranbir Samaddar(ed),
Refugees and the State-Practices ofAsylum and Care in India (Sage Publication, 2003).Also
see, Prabodh Saxena, creating legal space for refugees in India, IJRL, (2007) -19(2):246-
272.

62 T. Ananthachari, “Refugees in India: Legal Framework, Law Enforcement and Security,”
ISIL yearbook of International Humanitarian & Refuge Law, (2001).



detention since their legal status has not been clear63. First a national legislation
would provide that if an asylum seeker enters the territory of India without proper
travel documents he would entail penalties on account of illegal entry or presence.
Second it would incorporate the widespread consensus that detention may be
viewed as an exceptional measure.

In order to provide uniform treatment to all the refugee groups, it is necessary
to have a law on refugees. In the absence of a national legislation, there is
discrimination in the treatment of different refugee groups present in the country.
Thus the Tibetan refugees have received much better treatment than Chakma or
Sri Lankan Tamil Refugees. The dismal treatment of the repatriated Chakma refugees
was confirmed by the NHRC in May 1996 when it sent an investigation team to
Tripura to report on the conditions in the camps. Therefore, the national Law
should include a provision that prohibits discrimination between refugees on the
grounds of race, nationality, membership of a particular social group or political
opinion. This also conforms to article 14 of the Constitution.

Moreover, in order to address the special problems of refugee women and
children, a provision is needed to deal with the status and rights of refugees. There
is sometimes complete insensitivity on the part of the concerned authorities towards
the special concerns of refugee women and children. In this connection the TINHCR
has issued guidelines which focus on how to protect and assist refugee women.
These provisions need to be incorporated into the official refugee policy, and in
the proposed national law dealing with the status and rights of refugees. Problem
faced by them could be noticed and the law should be enacted according to it.
Further, there are number of measures which need to be taken in order to deal with
the special problems of their children. It should be, for example, mandatory to
register the birth of refugee children and provide birth certificates. It is also
necessary to remove threats to the security of the child, and to guarantee to
children the right to education, adequate food, and the appropriate standard of
health as far as possible in the present scenario.

The legislation should clearly spelt out the duties of refugees. The principal
duty is to respect the laws of the host country and not to carry out any criminal or
subversive activities in its territory. Moreover, the passage of a national law on
refugees will also show that India takes its membership of the EXCOM and UNHCR
seriously and wants to strengthen its role.

63 Article 3l of the 1951 Convention titled ‘Refugees unlawfully in the Country of Refuge’.
It provides: (l) The Contraction States shall not impose penalties, on account of their
illegal entry or presence, on refugee who, coming directly from a territory where their life
or freedom was threatened in the sense of Article 1, enter or are present in their territory
without authorization, provided they present themselves without delay to the authorities
and show good cause for their illegal entry or presence.

(2) The Contracting States shall not apply to the movements of such refugee restrictions
other than which are necessary and such restrictions shall only be applied until there in
the country is regularized or they obtain admission into another country. The contracting
States shall allow such refugees a reasonable period and all the necessary facilities to
obtain admission into another country.
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64 See also, J N Saxena, “Legal Status of Refugees: Indian Position”, Indian Journal of
International Law, Yot.26, (1986), p.501.

65 See also, Arjun Nair, “National Refugee Law for India; Benefits & Roadblocks”. Available
at: ‘http://www.ipcs.org/pad_file/issue/514627961pcs_researchpaperl l_ArjunNair.pdl’.

66 Government should not be a silent spectator and must take appropriate action against
such illegal migrants who are around 20 millions in India.

67 See also R. Samaddar(ed). Refugees and the State Practice of Asylum and care in India
1947-2000(Sage Publication, Delhi 2003); See also, B C Nirmal, Refugees & Human
Rights, (2001) ISILYBIHRL-6.

10. Conclusion

It has been seen that although India is a home of millions of refugees from
different parts of the world, yet it does not have a specific legislation which deals
with the refugees nor it accedes to the 1951 Convention which mainly deals with
refugees64. The lack of specific legal mechanism and policies on refugees is one of
the flaws of refugee protection in India. India has so far dealt with situations of
mass influx without a refugee law. It has a continuously enlarging population of
refugees and asylum seekers who may not be repatriated in the near future. A
uniform law is very necessary for the government to maintain its huge non-citizen
population with more accountability, a part from allowing them to enjoy uniform
rights and privileges. A regional treaty can be also helpful in improving ties with its
neighbours. However, India will be better placed by having its own law owing to
the large number of different communities that it hosts, and the unstable relations
that it shares with several of its neighbours.65

In India the status of a refugee is decided on case to case basis. This has
resulted in differential treatment among the refugees and sometimes in violation of
human rights of refugees. There is a need to have law dealing specifically with
refugees, keeping in view the security of the State and clear cut distinction between
a refugee and illegal migrant66. This can be taken care of by a meticulously drafted
national law so that asylum and shelter are not abused. The State has also to
justify understandably so in a poor country, the financial costs that are spent on
refugees at a time when many of its citizens are deprived of the basic necessities of
life. But this should not hold it back from giving shelter and basic rights. The call
for humane treatment of refugees does not mean that the security of the Indian
people should be ignored. A rights based approach means that these concerns are
given weight within a framework that recognizes the distinctive essence of
humanitarian problems and gives legal recognition of the fact that every person
national or alien is of equal moral worth, and worthy of treatment that does not
violate his or her dignity67. It is therefore necessary to have a law relating to legal
status and protection of refugees which should not only be solution oriented but
also imposes collective responsibility on all the states. It is suggested that human
rights perspective of the refugee problem will be very helpful in restructuring the
present mechanisms of refugees law on these lines in India.
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Perhaps the most significant advancement in criminal investigation since
the advent of fingerprint identification is the use of DNA1 technology to help
convict criminals or eliminate persons as suspects. DNA analysis on saliva, skin,
tissue, blood, hair and semen can now be reliably used to link criminals to convict
for crimes. Increasingly accepted during the past twenty years, DNA technology
is now widely used by police, prosecutors, defense counsels and courts throughout
the world. DNA testing can make a virtually positive identification when the two
samples match. It exonerates the innocent and helps to convict the guilty. These
DNA profiles have revolutionalised criminal investigations and become powerful
tools in the identification of individuals in criminal and paternity cases.

DNA contains the genetic code of an individual from whom it is taken. It is
hereditary and responsible for many attributes of the individuals. DNA is present
in the nucleus of every living cell (except red blood cells) of the body so that any
trace of blood (White cells contain DNA), semen, or hair root (not hair or nails)
found at the scene of the crime may help to ascertain who was present because a
DNA profile of the material may be matched with those of suspects. Despite these
positive characteristics, there are strong grounds for exercising caution. DNA
profiling evidence is not the same as a unique calling card left at the scene of the
crime. In particular, using DNA profiles raises questions in three crucial respects:
The reliability of conduct of the tests; their interpretation; and the implications for
human rights.2 Some people think that DNA is like a fingerprint, but they are not
similar. A fingerprint is the impression of a finger and nothing else, but DNA
contains information that raises much broader privacy and other civil liberties
concerns.
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1 DNA is an abbreviation of deoxyribonucleic acid. It is an organic substance which is found
in every living cell and gives an individual a personal genetic blueprint. It can be extracted
from a whole variety of different materials like blood, saliva, semen, hair, urine, body
fluids, bones, body organs, etc.

2 Peter Alldridge, Sanneke Berkhout-van Poelgeest and Katherine S. Williams, “DNA profiling
and the Use of Expert Scientific Witnesses in Criminal Proceedings” in Phil Fennell et al.
(eds.), Criminal Justice in Europe: A Comparative Study 269-70 (Oxford: Clarendon
Press, 1995).
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Although DNA profiling is used in a similar way to conventional blood
grouping, for the elimination or association of suspects with a crime, the possible
vast increase in discrimination power allows much positive result. The greater
discrimination power also means that large population can be screened as an
alternative to conventional crime investigation. DNA profiling is complementary
to conventional blood grouping in a rape investigation because blood group
substances are contained within the seminal fluids, while DNA is contained in the
sperm, which can be separated and kept frozen. DNA profiling is an extension of
technology which allows more precise results. Today, the use of DNA technology
has gained acceptance in the field of forensic and life sciences, and courts in the
USA, Europe and Asia have availed of DNA evidence in civil and criminal cases.

1. The Science of DNA Identification

Each person has a unique set of fingerprints. As with a person’s fingerprint,
no two individual share the same genetic make up. This genetic make up, which is
the hereditary blue print imparted to us by our parents, is stored in the chemical
deoxyribonucleic acid (DNA), the basic molecule of life. Examination of DNA from
individuals other than identical twins, has shown that variations exist and that a
specific DNA pattern or profile could be associated with an individual.

DNA is the biological material which contains all the genetic information
within living organisms, including human beings. The ability of a cell of human
body to replicate itself is due to the presence of the DNA “blueprint” in the
chromosomes within the nucleus of each cell. Each human cell contains 23 pairs of
chromosomes within its nucleus. One half of each pair of chromosomes is provided
by each parent at the time of conception. Although most of the information stored
in human DNA includes general information common to all humans, some of the
information is unique to a particular individual. Only identical twins have identical
DNA.

The DNA information unique to a particular individual is stored in genes
known as polymorphic genes and their location on a DNA molecule is called a
polymorphic site or locus. By isolating and identifying certain segments of the
DNA molecule contained in human tissue samples (e.g. blood, skin, hair follicles or
semen stains), it is possible to identify the individual who is the source of the
DNA. Like fingerprints, DNA evidence can be useful in criminal investigations and
prosecutions.

At the crime scene, DNA is found in blood, semen, skin cells, tissue, organs,
muscle, brain cells, bones, teeth, hair, saliva, mucus, perspiration, fingernails, urine,
faeces, etc. From so many sources, the chance of finding traces of the perpetrator’s
DNA at a crime scene is very likely. Using modern techniques, every type of bodily
fluid or tissue can potentially yield DNA for testing. Fortunately, that means, many
criminals probably left enough evidence to link him/her to the crime scene.3

3 While a DNA test result may reveal that A was in the crime scene, it cannot tell for how
many hours A was there and what role A played in the commission of the crime. It may
disclose that B had sex with C but it cannot tell that B forced C. Lastly, even if DNA
evidence puts D in the murder scene, it cannot speak who as between D and X pulled the
knife first.



Unfortunately, every individual examining the scene can as well leave his/her own
DNA behind. In some cases, sufficient DNA for testing purposes may be obtained
from blood or semen smears on the suspect’s clothing and has even been obtained
from saliva on a cigarette butt. Such smaller and possibly degraded samples are of
poor quality than blood samples and may yield less reliable results.

Scientific Techniques commonly used in DNA Identification Analysis

DNA identification analysis is the process of isolating and identifying
segments of the DNA molecule. The scientific community developed the techniques
in order to study human genetics. The research leads to the discovery that the
same DNA segment has different length in different individuals and that various
analysis techniques will be used to match samples of human DNA. Two analysis
techniques are most often used in forensic DNA analysis. These are commonly
known as Restriction Fragment Length Polymorphisms (RFLP) and Polymerase
Chain Reaction (PCR). The most commonly used and recognized technique is
RFLP. In the RFLP method, the first step is to extract DNA from the evidentiary
tissue sample by the use of solvents. Next, the extracted DNA is cut into smaller
segments by the use of a restriction enzyme. The location of these restriction sites
and the resulting DNA fragment lengths differ among individuals. The idea is that
an enzyme is used which cuts the DNA whenever a certain sequence of bases
occurs (a restriction site), generating a number of fragments of the DNA of varying
lengths. In some individuals, random changes in the DNA will cause one or more
sites to be lost or may otherwise cause variation between individuals in those
frequent lengths.

Extraction of DNA from cells is a relatively straightforward process. Yields,
however, typically low, and DNA is frequently rapidly degraded once it is no
longer within a living organism. A spectacular advance has been the discovery of
the Polymerase Chain Reaction (PCR), which permits potentially unlimited
amplification of minute DNA traces. Such as may be found in small samples of dry
bone or skin. An inevitable consequence of this massive amplification potential is
its sensitivity to contamination, particularly if the same forensic laboratory and
technicians are handling samples from both the suspect and the crime scene.4

The major disadvantage to using RFLP analysis is that DNA samples which
have been degraded by exposure to prolonged sunlight or extensive soiling cannot
be used. Again, it is relatively easy to determine that two samples are different if
one has a band and the other lacks, but it is far more difficult to determine, on the
basis of identical banding patterns, that two samples must have come from the
same individual. This problem of determining the significance of matches lies at
the basis of debate on the use of DNA in legal cases. The major drawback to using
PCR amplification analysis is that it is particularly susceptible of contamination.

DNA profiles produced from manufactured kits are routinely used as
evidence; these kits operate within a specific range of amounts of DNA, typically

4 R.C. Lewontin, “The Use of DNA Profiles in Forensic Contexts” 9 Statistical Science,
(1994) p. 259.
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0.5-2.5 nanograms. However, some claim that by varying the conditions under
which the kit is used profiles can be produced from much lower amounts of starting
or template DNA. This technique has become known as Low Copy Number (LCN)
DNA analysis. The LCN technique was specifically designed to analyze amounts
of DNA below 0.1 nanograms (100 pictograms) and to produce reliable profiles
even in the presence of stochastic effects. There has been for some time controversy
about its use in the courts in England and some other countries of LCN DNA
evidence. With very low number of template DNA molecules, the process may fail
to amplify the template which can lead to a number of problems in the interpretation
of the resulting profiles.5

2. Validity and reliability of DNA technology: Problems of
standardization and certification

Given the variation in DNA sequence among individuals, no scientific
doubt exists those technologies available today accurately detect genetic
differences. Properly performed and interpreted, a sufficiently detailed examination
of two samples of DNA can determine if DNA patterns match, and if they do, the
likelihood that a single source is responsible for both samples (except in the case
of identical twins). In 1990, the US Congress Office of Technology Assessment
(OTA) examined DNA typing methods and reported that these were valid ad reliable
if performed properly.6 Nevertheless, it is generally agreed that applying DNA
tests to forensic samples, especially criminal evidence, potentially presents more
difficulties than applying samples in basic research or clinical diagnosis. Samples
from crime scenes are frequently small and might be of poor quality because of
exposure to a spectrum of environmental onslaughts.

An important matter in the use of DNA as evidence is whether the detection
methods are scientifically valid. The validity centers on whether a test will correctly
identify true matches and true non-matches. Initial concern about the validity of
DNA typing for forensic applications focused on the nature of the samples. Samples
are obtained from a variety of less than sterile materials (e.g. glass, wood, dirt, and
fabric) that are often subjected to sunlight, moisture or desiccation. Samples can
also be contaminated with unknown genetic materials such as bacteria, plant or
while avoiding contamination.7 The second aspect of DNA testing of forensic
samples is reliability. Reliability involves several factors, including the procedures

5 At a time, LCN DNA technique had questions about its validity as admissible evidence in
England. That led to the temporary suspension of the LCN technique as the Home Office
carried out a review of its applicability for court purposes. In early 2008, that review
concluded that it was scientifically robust and, therefore, appropriate for court cases. The
Court of Appeal confirmed this approach in Reed and Garmson (2009) EWCA Crim
2698.

6 See, U.S. Office of Technology Assessment, Genetic Witness: Forensic Uses of DNA Tests
(Washington, D.C., July, 1990).

7 Contamination usually occurs from touching evidence without wearing gloves, sneezing,
coughing and a variety of other mishaps. Some DNA contaminating sources can be
eliminated, for example, by taking DNA samples from victims or surrounding witnesses,
so their DNA profiles can be identified among the collected forensic samples. Police and
crime scene units are usually advised to change their gloves often, avoid talking, sneezing
or coughing over any potential evidence.



used, laboratory performance, laboratory record keeping, and quality control and
quality assurance. Finally, although forensic uses of DNA tests are valid and
reliable when performed properly, many harbor the misconception that DNA typing
applied to forensic samples always yield a “yes” or “no” answer. A test that does
not give a ‘yes’ or ‘no’ each time is neither incorrect nor unreliable. After a
biochemical part of the testing has been done the question will arise whether there
is a ‘match’ between the DNA profile of the accused and that of the sample. This is
not without problems. Practice hitherto8 has been to set an arbitrary threshold of
similarity and to treat as irrelevant anything falling short and as compelling anything
satisfying the criteria. It has powerfully been argued that;9

“Common sense rebels against the notion that sample differing by
2.99 standard deviations (sd) ‘match’ and that samples differing by 3.01 sd
do not ‘match’. The problem in fact is the whole idea of a match.”

The proper use of DNA samples requires that expertise in molecular
biology, population genetics and statistics be brought to bear.10 The production
of the profiles requires biochemical expertise. The hazards of testing include:
possible mixing of samples before the tests are carried out; mishandling causing
contamination either at the time the sample is collected or later in the laboratory;
contamination with bacterial, viral, other human or non-human DNA at the scene
of the crime. A small sample can complicate the test and make further verification
impossible; and the test itself may be carried out incorrectly.11

In People v. Castro,12 the New York Supreme Court, in the most critical
assessment of DNA analysis performed to that date, developed a so called three
prong test for DNA evidence: (1) is there a generally accepted scientific theory
arguing that DNA sequence differ between individuals and that difference can be
tested, (2) is there a reliable technology that can be performed to detect these DNA
differences, (3) was that DNA technology applied correctly in this particular case.
Following the application of the three prong test for admissibility of DNA evidence
with the Castro evidence, the court concluded that it failed prong three, and the
testing was not performed correctly in this case. Under the prong three, a scientist
may have no trouble accepting the general proposition that DNA typing can be
done reliably, yet still have doubts about the reliability of the test being performed
by a particular laboratory. The defense asserted that the testing laboratory failed
in several major respects to use the generally accepted scientific techniques and
experiments for obtaining reliable results, within a reasonable degree of scientific
certainty. Following the case, it was determined that some sort of “standard”

8 See National Research Council, DNA Technology in Forensic Science 53-54 (Washington,
DC; National Academy Press, 1992).

9 Bernard Robertson and G.A. Vignaux, “Why the NRC Report on DNA is Wrong,” (1992)
142 NLJ 1619.

1 0 Bernard Robertson and G.A. Vignaux, “Expert Evidence: Law, Practice and Probability”
(1992) 12 Oxford Journal of Legal Studies, 392.

11 Supra, note 8 at 89-90.

12 545 N.Y.S 2d 985 Sup Ct. 1989.
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needed to be in place for DNA testing, so the FBI created the now famous “Technical
Working Group on DNA Analysis Methods” to establish universal procedure for
testing DNA.

In 1990, the National Academy of Sciences of the USA initiated a study by
the National Research Council (NRC) of DNA typing methods, and its report,
issued in April 1992, recommended, among other things:

That current DNA typing procedures are fundamentally sound;
That each laboratory should have a detailed quality assurance
programme in place;

That laboratories have proper accreditation; and

That a National DNA profile data bank be established, especially of
convicted sex offenders and of unidentified samples from crime scenes.

The interpretation of the data sometimes requires expertise in population
genetics. Fragments from two people may be the same or similar, especially within
a community which has interbred extensively. Such circumstances increase the
chances of two profiles being similar, thus rendering the probability that the DNA
profile could originate otherwise than with the accused.13

3. Admissibility of DNA evidence in criminal cases: A
comparative analysis

Lawyers’ and other professionals’ demand for expert evidence by scientists
has increased since the 1980’s, reflecting growing recognition that scientists ‘have
a unique contribution to make to judicial proceedings’. DNA experts, including
biologists, have been accepted as experts on both sides of the Atlantic and in the
Antipodes. Scientists, of course, are called as expert witnesses in both civil and
criminal cases. The range of cases has been broader in some countries than in
others.

The terrain traversed is dotted with very significant developments in the
courts’ treatment of expert testimony by scientists in a broader range of areas. It is
noted that in a major judgment in Daubert v. Merrel Dow Pharmaceuticals,14 the
US Supreme Court has reasoned its criteria for deciding whether expert evidence
shall be admissible. Without abandoning the old ‘common knowledge and
experience rule’, as the Courts in England have opened the door to the scientific
expert witnesses. Careful examination of the relevant case law in Australia, Canada
and India shows that in a number of recent cases, the courts in these countries
have followed a more liberal approach to the interpretation of the common knowledge
rule.15 This paper does not purport to deal with the controversies about the

13 See, R. C. Lewontin and Daniel L. Hartl, “Population Genetics in Forensic DNA Typing,”
(1991) Science 1745; John J. Walsh, “The Population genetics of Forensic DNA Typing:
Could it have been someone else?,” (1992) 34 Crim LQ 469.

14 509 US 579 (1993).

15 See, I. Freckelton and H. Selby, Expert Evidence: Law, Practice, Procedure and Advocacy
(Sydney: Lawbook Co., 2002) p.160.



adequacy of legal procedures for selecting or qualifying experts, whether expert
testimony can be prejudicial, the objectivity of expert witnesses, the ethics of
expert testimony by counter experimental results or the scarcity of general
acceptable scientific methods and theories. Rather, the idea is to show the extent
to which the courts are inclined to accept DNA evidence in criminal proceedings.

3.1 India

The Constitution of India, by Article 51A(h) and (j), commands that it shall
be fundamental duty of every citizen of India “to develop the scientific temper,
humanism and the spirit of the enquiry and reform” and “to strive towards excellence
in all spheres of individual and collective activity so that the nation constantly
rises to higher levels of Endeavour and achievements”. Though there is no specific
DNA legislation enacted in India, Sections 53 and 54 of the Code of Criminal
Procedure, 1973 (Cr.P.C) provide for DNA tests implied and they are extensively
used in determining complex criminal cases. Section 53 deals with the examination
of the accused by medical practitioner at the request of police officer if there are
reasonable grounds to believe that an examination of his person will afford evidence
as to the commission of the offence. Section 54 of the Cr.P.C further provided for
the examination of the arrested person by the registered medical practitioner at the
request of the arrested person.

By the Amendment Act of 2005, the Cr.P.C was amended inter alia to add
new Section 53A which mandates the examination of a person accused of rape by
a medical practitioner. By this amendment, new explanation includes within its
ambit examination of blood, blood stains, semen, sputum, swabs, sweat, hair samples
and finger nails by the use of modern techniques in the case of sexual offences
including DNA profiling and such other tests which is necessary in a particular
case. Though Section 53A refers only to examination of the accused by medical
practitioner at the request of the police officer, the court has wider power for the
purpose of doing justice in criminal cases, by issuing direction to the police officer
to collect blood samples from the accused and conduct DNA test for the purpose
of further investigation under Sections 173(8) and 293(4)(e) of the Cr.P.C.

Apart from these provisions, Section 45 of the Indian Evidence Act, 1872 is
more important so far as the admissibility of DNA evidence is concerned. Section
45 deals with the opinion of the expert. It states: “when the court has to form an
opinion upon a point on foreign law, or science or art, or as to identity of handwriting
(or finger impressions), the opinion upon the point of persons specially skilled in
each foreign law, science or art (or in question as to the identity of handwriting or
finger impressions) are relevant facts.” Section 293 of the Cr.P.C deals with reports
of certain government scientific experts. Section 293(2) provides that the court
may, if it thinks fit, summon and examine any such expert as to the subject matter of
the report.

In a number of cases, the courts have opined that the medical evidence is
only an evidence of opinion and hardly decisive. It is not substantive evidence.
But they say that the opinion of the doctor who has conducted the post mortem
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examination and of the forensic science laboratory is reliable. It is further stated
that unless there is something inherently defective in the medical report, the court
cannot substitute its own opinion for that of the doctor.

Several convictions have occurred in India where the scientific evidence
(DNA) has been accepted under Section 45 of the Indian Evidence Act. DNA
testing has become an established part of the criminal justice procedure, and the
admissibility of test results in court has become a routine. India adopted an
adversarial system of justice administration and ordinarily medical evidence is
admitted only when the expert gives oral evidence under oath in the courts of law
except under special circumstances. The Supreme Court in Madan Gopal Kakkad
v. Naval Dubey16 held;

“A medical witness called in as an expert and the evidence given by the
medical officer is really an advisory character based on the symptoms found on
examination. The expert witness is expected to put before the court all materials
inclusive of the data which induced him to come to the conclusion and enlighten
the court on the technical aspects of the case by explaining the terms of science so
that the court although not an expert, may form its own judgment on those materials
after giving due regard to the expert’s opinion because once the expert’s opinion is
accepted it is not an opinion of the medical officer but that of the court.”

In Patangi Balarama Vankata Ganesh v. State of A.P.,17 the Andhra
Pradesh High Court held that the opinion of DNA expert is admissible in evidence
as it is a perfect science. In this case, the DNA expert had deposed as under;

“If the DNA fingerprint of a person matches with that of a sample, it means
that the sample has come from that person only. The probability of two persons
except identical twins having the same DNA fingerprint is around 1 in 30 billion
world population.”

In Goutam Kundu v. State of West Bengal,18 the Supreme Court expressed
the most reluctant attitude in the application of DNA evidence in resolving the
paternity dispute arising out of maintenance proceeding. In this case, the father
disputed the paternity and demanded blood grouping test to determine parentage
for the purpose of deciding whether a child is entitled to get maintenance under
Section 125 of the Cr.P.C from him. In this context, the Supreme Court held that;

“Where the purpose of the application was nothing more than to avoid
payment of maintenance, without making out any ground whatever to have recourse
to the test, the application for blood test couldn’t be accepted. It was also held
that no person could be compelled to give sample of blood for analysis against
his/her will and no adverse inference can be drawn against him/her for such refusal.”

16 (1992) 3 SCC 204 at 221-22.

17 2003 Crim LJ 4508.

18 (1993) 3 SCC 418 at 428.



In Thogorani Alias K. Damayanti v. State of Orissa,19 the Orissa High
Court noted that the only restriction for issuing a direction to collect the blood
sample of the accused for conducting DNA test would be that before passing such
a direction, the court should balance the public interest vis-à-vis the rights under
Articles 20(3) and 21 of the Constitution of India in obtaining evidence tending to
confirm or disprove that the accused committed the offence concerned. In balancing
this interest, consideration of the following matters would be relevant;20

(a) The extent to which the accused may have participated in the
commission of the crime;

(b) The gravity of the offence and the circumstances in which it is
committed;

(c) Age, physical and mental health of the accused to the extent they are
known;

(d) Whether there is less intrusive and practical way of collecting evidence
tending to confirm or disprove the involvement of the accused in the
crime;

(e) The reason, if any, for the accused for refusing consent.

The Bombay High Court in Sadashiv Mallikarjun Kheradkar v. Smt.
Nandini Sadashiv Kheradkar21 held that the court has power to direct blood
examination but it should not be done as a matter of course or to have a roving
inquiry. The Bombay High Court even felt that there should be a suitable amendment
by the legislature and after noting that nobody can be compelled to give blood
sample, it was held that the court can give a direction but cannot compel giving
blood sample. In Raghuvir Desai v. State,22 the Bombay High Court noted that
“DNA testing is clinching piece of evidence- DNA testing can make a virtually
positive identification when two samples match. It exonerates innocent and helps
to convict the guilty.”

In Geeta Saha v. NCT of Delhi,23 a Division Bench of Delhi High Court had
ordered that DNA test be conducted on a foetus of a rape victim. The court
distinguished this case from Gautam Kundu, wherein it was held that wife cannot
be forced to give blood sample and no adverse interference can be drawn against
her for his refusal. In Ms. X v. Mr. Z,24 a single judge of the Delhi High Court had
allowed a similar application directing that at the cost of the husband, the Pathology
department of All India Institute of Medical Sciences should conduct the DNA

19 2004 Crim LJ 4003.

20 See R.K. Abhichandani, “Impact of New Biology on Jutice Delivery system- the Gene
Age- A Legal Perspective,” paper presented at the Conference on “Impact of New Biology
in Justice Delivery System: Issues Relating to DNA Fingerprinting, Intellectual Property
Rights and Ethical, Legal, Social Implications” organised by Centre for DNA
Fingerprinting & Diagnostics, Hyderabad and NALSAR University of Law, Hyderabad,
held on 3-5 October 2003.

21 1995 Crim LJ 4090.

22 2007 Crim LJ 829.

23 1999 (1) JCC 101.

24 96 (2002) DLT 354.
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test. The DNA test was to be conducted of a foetus. A fortiori where the welfare of
the child is in issue, a similar test should be ordered.

Although the scientific evidence such as the results of DNA tests are
widely accepted in criminal proceedings, such tests have little relevance in paternity
disputes. In Bhabani Prasad Jena v. Convener Secretary, Orissa State Commission
for Women,25 the Supreme Court has, however, said that the court should never as
a rule grant applications directing one party or the other to undergo DNA test. In
this case, the Supreme Court expressed the position as follows;

“In a matter where paternity of a child is in issue before the court, the
use of DNA is an extremely delicate and sensitive aspect. One view is that
when modern science gives means of ascertaining the paternity of a child,
there should not be any hesitation to use those means whenever the
occasion requires. The other view is that the court must be reluctant in use
of such scientific advances and tools which result in invasion of right to
privacy of an individual and may not only be prejudicial to the rights of the
parties but may have devastating effect on the child. Sometimes the result
of such scientific test may bastardize an innocent child even though his
mother and her spouse were living together during the time of conception.
In our view, when there is an apparent conflict between the right of privacy
of a person not to submit himself forcibly to medical examination and duty
of the court to reach the truth, the court must exercise its discretion only
after balancing the interests of the parties and on due consideration whether
for a just decision in the matter, DNA is eminently needed. DNA in a matter
relating to paternity of a child should not be directed by the court as a
matter of course or in a routine manner, whenever such a request is made.
The court has to consider diverse aspects including presumption under
Section 112 of the Evidence Act; pros and cons of such order and the test
of ‘eminent need’ whether it is not possible for the court to reach the truth
without use of such test.”

However, more recently in Rohit Shekhar v. Shri. Narayan Dutt Tiwari,26

the Delhi High Court (in a paternity dispute case) examined the concept of DNA
testing and the law pertaining to be the same. S. Ravindra Bhat J. culled out the
prevalent laws on the subject and examined them in the light of international
decisions, international human right instruments and national legislations and
finally directed the defendant to undergo DNA test to ascertain the paternity of
the claimant. In this case, the court heavily relied on international human rights
instruments and expressed the view that the right of the child to know of her (or
his) biological antecedents is now recognized internationally as being of crucial
importance. Major international instruments such as the UN Declaration on Human
Rights have recognized the rights of a child irrespective of her (or his) legitimacy
and Article 7 of the Convention on the Rights of the Child (CRC), 1989 has expressly
specified a right to knowledge of parenthood.

25 AIR 2010 SC 2851 at 2857-58.

26 2011 (121) DRJ 562 (Delhi). The Supreme Court refused to give in relief to the respondent.



While dealing with the aspect as to whether subjecting a person to a
medical test is violation of Article 21 of the Constitution of India, the Supreme
Court in Sharda v. Dharampal27, stated that the right to privacy in terms of Article
21 of the Constitution is not an absolute right. Passing of testing order by the
court would not be in violation of the right to personal liberty under Article 21 of
the Constitution. However, in a matter where paternity of a child is in issue, the use
of DNA test is to be resorted to only if such test is eminently needed. In Selvi v.
State of Karnataka28, the Supreme Court held that the taking and retention of
DNA samples which are in the nature of physical evidence does not face
constitutional hurdles in the Indian context. However, if DNA profiling technique
is further developed and used for testimonial purposes, then such uses in the
future could face challenges in the judicial domain. Hence, the use of material
samples such as DNA for the purpose of comparison and identification does not
amount to a testimonial act for the purpose of Article 20(3).

Some authors feel that while the underlying principles of the technique
(DNA typing, for example) cannot be questioned, legal scrutiny can only revolve
around questions related to the collection, forwarding and authentication of
samples.29 However, other authors feel that there is as yet no proper international
(and national) guideline and that each laboratory has its own control and
standardization method. But the fact remains that the court is unlikely to understand
in any detail the principles of the process.30 The expert’s opinion is taken by the
courts on trust and faith.31 Some courts may still be reluctant to admit some type
of scientific evidence (like DNA typing) as they may feel that it does not follow the
Fyre test. However, of late, it is generally held that unless there is some special
circumstance, all relevant evidence is admissible.32

3.2  America

In USA, all scientific evidence in criminal trials including evidence derived
from DNA identification analysis must satisfy the test of admissibility in effect in
a particular jurisdiction. In general, courts use one of two tests. The so-called Frye
test, which was pronounced by the US Circuit Court for the District of Columbia in
Fyre v. United States,33 or one of its variations, is used in a majority of jurisdictions.
Under the Fyre test, a novel scientific technique must have gained general
acceptance in the relevant scientific community before it s admitted by the court.

The second rule follows the basic relevancy standard of the federal rule of

27 AIR 2003 SC 3450.

28 AIR 2010 SC 1974.

29 V.V. Pillayi, Textbook of Forensic Medicine and Toxicology, (Hyderabad : Paras Publishing,
2004) p.89.

30 K.S. Narayan Reddy, The Essentials of Forensic Medicine and Toxicology, (Hyderabad:
Sugunadevi K. Rao NG, 2004) p. 387.

31 Ibid.

32 K. Vij, Textbook of Forensic Medicine: Principles and Practice, (New Delhi: B. C. Churchill
Livingstone, 2001) p. 135.

33 293 F. 1013, 1014 (D.C. Cir. 1923).
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evidence34 and is used in a majority of state jurisdictions. For admissibility under
the federal rules, scientific evidence must have some relevance to the issues in the
case, and its probative value must overweigh the potential for prejudice. In Daubert
v. Merrell Dow Pharmaceuticals,35 the US Supreme Court ruled that the federal
rules of evidence have replaced the Fyre test in federal courts trials. Additionally,
the court defined a new federal standard;36

“Under the rules, the trial judge must ensure that any and all scientific
testimony or evidence admitted is not only relevant, but reliable.37

Determining reliability entails a preliminary assessment of “whether the
reasoning or methodology underlying the expert testimony is scientifically
valid and … whether the reasoning or methodology can be applied properly
to the facts in issue.”

The court provided a non-exclusive list of factors that may be use to
determine scientific validity: (1) whether a theory or technique can be tested; (2)
whether the theory or technique has been subjected to peer review and publication;
(3) the known or potential rate of errors in using a particular scientific technique
and the existence and maintenance of standards controlling the technique
operation; and (4) whether the theory or technique has been generally accepted in
the particular scientific field.38

While the Daubert test applies to federal courts, most state courts continue
to follow the Fyre test. In general, state and federal courts have increasingly
accepted DNA evidence as admissible. In general, courts that have used the Daubert
standard have been more likely to admit DNA evidence, although many jurisdictions
that have relied on Fyre have also permitted it. Nearly all cases, in which DNA
evidence was ruled inadmissible, have been in jurisdictions that have used Fyre.
In People v. Castro,39 the New York Supreme Court in a 12 week pretrial hearing
exhaustively examined numerous issues relating to the admissibility of DNA
evidence. Castro was accused of murdering his neighbor and her 2 year old
daughter. A blood stain on Castro’s watch was analyzed for a match to the victim.
The court held;

DNA identification theory and practice are generally accepted among
the scientific community.
DNA forensic identification techniques are generally accepted by the
scientific community.
Pretrial hearings are required to determine whether the testing
laboratory’s methodology was substantially in accord with scientific
standards and produced reliable results for jury consideration.

34 Rules 401, 402, 403 and 702.

3 5 509 US 579, 113 S. Ct. 2786 (1993).

36 Id., at 2796.

37 Id., at 2795.

38 Id., at 2796-97.

39 Supra, note 12.



The Castro ruling supports the proposition that DNA identifications
evidence of exclusion is more presumptively admissible than DNA identification
evidence of inclusion. In Castro, the court ruled that DNA tests could be used to
show that blood on Castro’s watch was not, but tests could not be used to show
that the blood was that of his victims. In Castro, the court also recommended
extensive discovery requirements for future proceedings including copies of all
laboratory results and reports, explanations of statistical probability calculations,
explanations for any observed defects or laboratory errors, including observed
contaminants, and claim of custody of documents. These recommendations soon
were expanded upon by the Minnesota Supreme Court in Schwartz v. State40which
noted, “Ideally, a defendant should be provided with the actual DNA samples in
order to reproduce the results. As a practical matter, this may not be possible
because forensic samples are often so small that the entire sample is used in
testing. Consequently, access to the data, methodology and actual results is critical
for independent expert review.”41

In Schwartz, the Supreme Court of Minnesota refused to admit the DNA
evidence analyzed by a private forensic laboratory. The court noted that the
laboratory did not comply with appropriate standards and controls. In particular,
the court was troubled by failure of the laboratory to reveal its underlying
population data and testing methods. Such secrecy precluded replication of the
test.

As stated in the National Research Council’s 1996 Report on DNA evidence,
the state of the profiling technology and the methods for estimating frequencies
and related statistics have progressed to the point where the admissibility of
properly collected and analyzed DNA data should not be in doubt.42 At this time,
46 States admit DNA evidence in criminal proceedings. In 43 States, courts have
ruled on the technology, and in 3 States, statutes require admission.

Wisconsin courts have rejected the Fyre requirement of general acceptance
with the scientific community as a prerequisite to admissibility. In State v. Walstad,43

the Wisconsin Supreme Court confirmed that Wisconsin’s expert witness relevancy
standard as promulgated by the Supreme Court and codified in Section 907.02,
States determine the admissibility of expert testimony;

“Testimony of Expert- if scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify thereto in the form of an
opinion or otherwise.”

40 447 N.W. 2d 422 (1989).

41 Id., at 427.

42 National Research Council, National Academy of Sciences, the Evaluation of Forensic
DNA Evidence 2.14(Washington, DC: National Academy Press, 1996).

43 119 Wis. 2d 483, 351 N.W. 2d 469 (1984).

The Use of DNA as Evidence in Criminal Proceeding 61



62 CPJ Law Journal [Vol. IV July 2014]

Although many states are still wrestling with the issue of admissibility of
DNA evidence, the relevancy test adopted by the Wisconsin Supreme Court in
Walstad permits the admission of scientific evidence, including DNA evidence
regardless of whether the evidence meets the reliability requirements set forth in
Fyre and Daubert. As noted by the Wisconsin Supreme Court in Walstad:44

“The fundamental determination of admissibility comes at the time
the witness is “qualified” as an expert. In a state such as Wisconsin, where
substantially unlimited cross-examination is permitted, the underlying theory
or principle on which admissibility is based can be attacked by cross-
examination or by other types of impeachment. Whether a scientific witness
whose testimony is relevant is believed is a question of credibility for the
finder of fact, but it clearly is admissible.”

In State v. Peters,45 a case specifically of DNA evidence, the Wisconsin
Court of Appeals rejected the argument made by the defendant on appeal that
DNA evidence should not have been admitted because the trial court had failed to
make a determination as to the reliability of the evidence. In making this ruling, the
Court of Appeals held;

“Once the relevancy of the evidence is established and the witness
is qualified as an expert, the reliability of the evidence is a weight and
credibility issue for the fact finder and any reliability challenges must be
made through cross examination or by other means of impeachment.”

Two other cases involving DNA testing were: State v. Woodall46 and
Spencer v. Commonwealth47. In Woodall, the West Virginia Supreme Court was
the first state High Court to rule on the admissibility of DNA evidence. The court
accepted DNA testing by the defendant, but inconclusive results failed to exculpate
Woodall. The Court upheld the defendant’s conviction for rape, kidnapping and
robbery of two women. Subsequently, DNA testing determined that Woodall was
innocent and he was released from prison. In another case, the Virginia Supreme
Court upheld the murder and rape convictions of Spencer, who had been convicted
on the basis of DNA testing that, matched his DNA with that of semen found in
several victims.

In 1996, the National Institute of Justice published a book titled Convicted
by Juries, Exonerated by Science, which cited the use of DNA technology not
only for the conviction of offenders, but also for the exoneration of the wrongly
charged or convicted individuals in criminal cases.48

44 Id., at 487.

45 192 Wis. 674, 534 N.W. 2d 867 (1995).

46 385 S.E. 2d 253 (W.Va. 1989).

47 384 S.E. 2d 775 (1989).

48 E. Conners, et al., Convicted by Juries, Exonerated by Science: Case Studies in the Use
DNA Evidence to Establish Innocence After Trial (U.S. Department of Justice, National
Institute of Justice, Washington D.C. June, 1996).



3.3 England

England is widely recognized as having the most effective and efficient
approach to the use of DNA technology in the world. DNA technology and DNA
data basing have been central to the process of criminal investigation. Since the
establishment of the National DNA Database (NDNAD) in 1995, England has
become a world leader in discovering innovative ways to use DNA to identify
suspects, protect the innocent and to convict the guilty.

Colin Pitchfork was the first person convicted of murder with the use of
DNA. Lynda Mann and Dawn Ashworth were sexually assaulted and killed in 1983
and 1986, respectively. Semen samples were taken from both victims. The prime
suspect was a seventeen year old kitchen porter who confessed to killing Dawn
Ashworth. Alec Jeffrey was called in and revealed that semen from the two bodies
was from the same man but that man was not the confessing kitchen porter.
Leicestershire police than decided to undertake the world’s first DNA mass
screening. No profiles matched the profile of the killer. A year later, a woman told
police that she had overheard, Ian Kelly, bragging that he had given his sample
while he was masquerading as his friend. Colin Pitchfork, a local baker had persuaded
Kelly to take the test for him. Pitchfork was arrested and his DNA profile found to
match with the semen from both murders. Although his case did not actually go to
trial due to his confession, he is usually credited with being the first DNA base
murder conviction. Colin received a life prison sentence for both the murders in
1988.49

In combined appeals of R. v. Reed and Reed and R. v. Garmson50 the Court
of Appeal considered the use of LCN DNA analysis as an evidentiary tool which
was challenged in three appeals. In two different cases, the appellants appealed
their convictions to the Court of Appeal. The Reed brothers had been convicted of
murder and the forensic scientist had used LCN testing on two pieces of plastic
fragments found at the murder scene. Similarly, in Garmson’s trial for kidnapping,
rape and sexual assault, LCN testing was used in respect of DNA found on four
items. Lord Justice Thomas held, in dismissing the appeal, that LCN DNA can be
used to obtain profiles capable of reliable interpretation if the quantity of template
DNA was above a minimum stochastic threshold of between 100 and 200
pictograms, evidence might be necessary as to whether in a particular case a
reliable interpretation could be made.

Recently, the English Law Commission thoroughly examined the
admissibility of expert evidence in criminal proceedings in England and Wales.51

The Law Commission was in no doubt in favor of reform of the law relating to the
admissibility of expert evidence. The commission aims to bring a degree of clarity

49 (2009) EWCA Crim 963.

50 (2009) EWCA Crim 2698

51 Law Commission Consultation Paper No. 190: The Admissibility of Expert Evidence in
Criminal Proceedings in England and Wales: A New Approach to the Determination of
Evidentiary Reliability (2009).
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and certainty to the law and legal processes governing the admissibility of expert
evidence. In its view, numerous scientists, practitioners and legal academics have
come to the same conclusion, calling for a new basis for screening expert evidence
to ensure that only sufficiently reliable evidence will be considered by the jury and
the judge. The Law Commission’s basic premise was that expert evidence must
satisfy a minimum standard of evidentiary reliability to be admissible. Its proposal
consists of the introduction of a new statutory test for determining the question of
admissibility, supported by guidelines relating to both scientific based and
experience based expert evidence. The test would require a judge to take on a gate
keeping role. He or she must be satisfied that the evidence is sufficiently reliable to
be admitted, namely that it is based on sound principles, technologies, methods
and assumptions that these have been properly applied to the case and that the
conclusions reached are logically sustainable.

3.4 Australia

Unlike the United States and Canadian Courts, the courts in Australia have
had no occasion to articulate, in a comprehensive way, the criteria for admissibility
of expert evidence at common law. In this context, the threshold question was
whether there is an area of expertise test in the way it exists in the United States,
Canada and New Zealand.

There have been several prominent cases on the matter to date in Australia.
In R. v. Tran,52 the Crown was sought to lead evidence of DNA profiling to connect
the accused with the rape and murder of the victim. Vaginal swabs and a bloodstain
were taken from the deceased and bloodstains also taken from her boyfriend and
the accused and sent to Cell mark Diagnostic laboratory (a UK company) for
analysis. McInerney J ruled that DNA typing results provided by Cell mark, were
inadmissible, owing to doubts about the existence of certain bands in the profile
which Cell mark said matched the accused. There was evidence that the actual
offender was Vietnamese and, therefore, it was argued that the court should be
provided with an estimate of the likelihood of a chance match among the Vietnamese
people. Sydney Cell mark did not have a Vietnamese database, but provided estimates
for the Caucasian Afro-Caribbean and Indian – Pakistani population of the UK.
This was considered the most conservative of the databanks possessed by the
Cell mark laboratory. Several scientists of “varying backgrounds” called by the
defense questioned the reliability of the prosecution’s evidence. Freckelton
provides a summary of these concerns. They include possible cross examination,
technical problems with the reading of the gels and the fact that the reference
database did not match the Vietnamese ethnicity of the defendant. The essence of
the McInerney J.’s reasoning lies in the state of evidence: since it was
unsatisfactory, it had to be excluded. Even if the evidence had not been rejected
because the jury could not determine the threshold question, it would have been
excluded as more prejudicial than probative. What is significant about Tran is, in

52 (1990) 50A Crim R 233.



Freckelton’s view, “the telling evidence from the defense scientists which persuaded
his Honour of the unreliable aspects of the DNA testing in this case.”53

In R. v. Lucas54 Hampel J. in the Victorian Supreme Court also considered
the matter and similarly excluded DNA profiling evidence. The prosecution case
rested upon circumstantial evidence consisting of a human blood smear on the
accused’s father’s garage wall where the Crown alleged the accused had killed the
deceased. The Crown sought to admit the results of DNA tests of blood samples
claiming they would show the bloodstain to be blood of either the deceased or of
a close relative to a high degree of probability. Various experts differed in their
estimations of the new techniques and procedures employed and Hampel J drew
attention to the difficulty confronting the jury in resolving those different views
and queried whether they could resolve them meaningfully and relate them to the
reliability of the tests and the significance of the results. The evidence was, therefore,
not admissible because it lacked sufficient probative value compared with its
possible prejudicial effect.55

It can be said that the Australian law is developing within the framework of
judicial perception of the function and the capacity of jurors. In this regard, R. v.
Jarrett56of the Supreme Court of South Australia is illuminating. In this case, the
accused sought exclusion of DNA analysis and the statistical interpretation of
that analysis. It was decided, firstly, that once it is determined that evidence
(including expert evidence) is relevant to a fact in issue, and there is no policy or
discretion - based reason for its exclusion, it should be admitted even if it is
contested and there is credible expert testimony to the contrary. Secondly, it was
decided that there is no requirement in Australian law that, where the issue is not
admissibility but whether the expert analyst employed recognized and standard
techniques or did the work competently, there ought to be a voir dire on these
issues. Thirdly, the court determined that once there is relevance and the conditions
for the admission of expert are met, it is difficult to see how the evidence may have
a prejudicial effect which outweighs its probative value, unless the probative
value is slight. Fourthly, on the question of whether the DNA evidence was
substantially probative, the court decided that it was, and that any prejudicial
effect arose from that probative weight. The evidence (that from a DNA analysis of
the blood of various men, only the accused could not be excluded as the donor of
the semen) was admissible. The court also observed that the giving of blood for
the DNA analysis by the appellant was free and voluntary, and not tainted by any
impropriety or unfairness. It was also decided that the computer generated evidence
as to the frequency in the general population of the DNA match was admissible
and there was no reason to exclude the evidence in the exercise of discretion.

53 See, I. Freckelton and H. Selby (eds.), Expert Evidence (Sydney: Lawbook Co., (1993)
(Loose Leaf Service).

54 (1992) 55 A Crim R 361 : (1992) 2 VR 109.

55 Ibid.

56 (1994) 73 A Crim R 160.
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In R. v. Percerep,57the Victorian Court of Criminal Appeal also considered
the matter. In an appeal against convictions of armed robbery, the appellant
challenged admission of DNA profiling evidence. Prosecution witnesses had
admitted upon a voir dire that opinions contrary to their own existed in the scientific
community, although they were resolute as to the correctness of their own views.
Counsel had persuaded the trial judge to exclude the evidence on the basis of it
being so imprecise as to lack probative value. Neither of these arguments was
accepted by the appeal court as sufficient to warrant exclusion of the evidence. In
R. v. Melaragni58 Moldaver J applied a threshold test of reliability to what was
described as “a new scientific technique or body of scientific knowledge”.59 Two
factors were mentioned whether the evidence was likely to assist the jury in its fact
finding mission or was likely to confuse and mislead them, and whether the jury
was likely to be overwhelmed by the “mystic infallibility” of the evidence or able to
keep an open mind and objectively assess the worth of the evidence. Two recent
New South Wales cases, R. v. Pantoja60and R. v. Milat 61 have added to Australian
case law on DNA evidence. The ruling in Pantoja emphasises the essential point
that DNA evidence merely establishes that the suspect and the essential point
that DNA evidence merely establishes that the suspect and the offender may be
the same person, not that they are the same person. In this particular case, two
expert witnesses, using a combination of RFLP analysis and blood substance
testing, declared a ‘match’ between the offender and the suspect, whereas the
third expert, using PCR analysis positively excluded the suspect. The appeal court
ruled that whatever evidence of a match is found from other blood testing, a single
positive exclusion is sufficient to eliminate a suspect. Accordingly, the conviction
was quashed and new trial was ordered. Pantoja provides a nice illustration of the
caution necessary in interpreting the astronomical odds arising from DNA evidence.

It appears from the above cases that Australian courts have shown some
reticence in admitting DNA evidence and in protecting the rights of the accused,
particularly in the situation of conflicting expert. This mar reflects the inherent
resistance of the judiciary to the encroachment of the scientific disciplines as
much as concern over civil liberties.

3.5 Canada

The Canadian courts have generally admitted expert testimony on a broader
range of issues instead of focusing narrowly, as has been the approach of courts
in England, Australia and New Zealand. While the impact of the Daubert decision
on Canadian courts is difficult to predict, it is interesting to note that in R. v.
Johnston62 (a DNA case), it was held that the Fyre test was not part of the Canadian
law and that the criteria for admissibility for novel scientific evidence were relevance

57 (1993) 2 VR 109.

58 (1990) 73 CCC (3d) 348.

59 Id., at 353.

60 (1996) 88 A Crim R 554.

61 (1996) 87 A Crim R 446.

62 (1992) 69 CCC 395.



and helpfulness to the tribunal of fact, helpfulness to be decided by considering a
list of fourteen factors. The factors in Johnston go beyond those stated in
Daubert.63 Freckelton and Selby state that the most important Canadian decision
concerning the admissibility of expert evidence in R. v. Mohan,64 in which the
Supreme Court determined the question of expert evidence admissibility is to be
decided applying the following four criteria: relevance; necessity in assisting the
trier of fact; the absence of any exclusionary rule; and properly qualified expert.65

The Mohan approach has been applied by the Supreme Court of Canada in R. v. J-
LJ66 and R. v. DD.67 Mohan did hold that evidence did not meet the Fyre test could
still be admitted if it was shown to be reliable using more varied criteria.68

The first known use of DNA evidence in the Canadian Case was R. v.
Parent69, where PCR based evidence was obtained by Crown through a private
laboratory. It excluded the accused and was entered with consent at trial. The first
case in Canada in which DNA evidence was entered to implicate the accused was
in the sexual assault trial of R. v. McNally.70 This was a test case for the RCMP
DNA laboratory, as they had not yet opened for routine case work analysis. There,
the judge dismissed a defense application to enter into a voir dire to determine the
admissibility of the DNA evidence concluded that DNA should not be treated any
different from other expert evidence and that it was for the jury to assess the
weight to be given to it. The accused pleaded guilty after the DNA evidence was
heard.

In R. v. Bourguigon,71 where the Fyre standard was also applied, the DNA
evidence was admitted. However, the statistical method of conveying the rarity of
the matching DNA profile was not permitted to be put before the jury. Instead, the
judge permitted only the qualitative statements to be used by the experts (e.g. rare,
extremely remote, etc.) to describe the significance of the matching profiles. In R. v.
Legere,72 the New Brunswick Court of Appeals held that the science underlying
DNA testing was sufficiently credible and reliable, and that the evidence was
admissible provided that the specific tests used were relevant and helpful to the
trier of fact. The Court also said that it was not necessary for jurors to understand
all the scientific terms and tests involved in order to evaluate the testimony of
DNA expert.

In R. v. Rogers,73 the Canadian Supreme Court upheld a Criminal Code
provision and the 1998 DNA Identification Act, allowing for retroactive DNA
sampling of prisoners without notice. The Court found that these offenders’ identity

63 See, I. Freckelton, Science and the Legal Culture, Expert Evidence, (1993) p.111.

64 (1994) 2 SCR 9 : 1994 89 CCC (3d) 402 at 406.

65 Supra, note 15 at 85.

66 (2000) SCC 51.

67 (2000) SCC 43.

68 Ibid.

69 (1989) 46 CCC (3d) 414 (Alta. O. B.).

7 0 (1989) O.J. No. 2630 (Ont. Gen. Div.).

71 (1989) O.J. No. 2670 (Q.L.).

72 401 A.P.R. 321 (New Brunswick Ct. App. 1994).

73 (2006) 1 SCR 554.
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have become a matter of state interest and they have lost any reasonable expectation
of privacy in their identifying information derived from DNA sampling in the same
way as they have lost any expectation of privacy in their fingerprints, photographs
or any other identifying measure.

4. DNA testing and Human Rights

The use of DNA (and other scientific evidence) has raised a number of
concerns about increased police powers and the unquestioning adoption of a
conservative crime control agenda in the administration of criminal justice system.
These concerns are clearly legitimate, given the current attack on the right to
silence as a protective clock for “the guilty”. The lack of critical debate over the
use of scientific technology in this erosion of civil liberties points to a reconstruction
of the notion of “justice” which corresponds to the idea of a value free scientific
method. International human rights law provides that everyone has a right to a fair
and public hearing by the independent and impartial tribunal. It is essential to a fair
trial that the suspects have the opportunity to challenge the reliability of the
scientific testing.

In order use DNA profiling, it is necessary to obtain certain types of body
material. The sample may be obtained by chance. In a case where the sample is
obtained without coercion (for example, by taking a hair follicle from the defendant’s
clothing), the sample is lawfully obtained both in India and many countries. The
crucial legal question whether it is permissible to use body samples for DNA
testing which have been obtained by chance. This question has not been fully
resolved. Two lines of reasoning are possible. The first is that the DNA test as
such forms no separate interference with the right to the integrity of the body, so
if the body material has been obtained lawfully, there is also the right to perform a
DNA test on such material. This line is based on the view that there is no legal
consideration specific to DNA testing. The second line of reasoning is based on
the view that all persons have the right to decide what happens to their own body
tissue. This method of reasoning is especially strong in health law. It is based on
the view that there is a need for greater protection of body tissue, as a consequence
of the evolution of science. According to this view, DNA testing as such is an
interference with the right of integrity of the body, resulting from prior interference,
caused by taking of body materials against the suspect’s will.74 According to the
Dutch Supreme Court, the taking of body tissue from the suspect for the purpose
of DNA testing is not permitted under the existing law.75

In this context, attention may be drawn to the European Convention on
Human Rights (ECHR). The use of force to obtain DNA samples must be considered
in the light of Articles 3 and 8 of the ECHR. Of these, Article 3 covers extreme
interferences with the physical or psychological integrity of the person. In practice,
contravention of Article 3 is unlikely partly because the authorities would stop
before that point is reached but also because most people would submit.76 Breach

74 See, the comment of the Dutch section of the Commission of Justice for Human Rights,
NJCM Bulletin, 1992, 410-54, especially pp. 433-41.

75 (1990) NJ 751.

76 Though the mere threat may itself conflict with Article 3; see Campbell and Cosans v.
United Kingdon , (1982) 4 EHRR 293.



of Article 8 is more likely. Clearly, the non-consensual taking of a blood sample is
an interference with private life contrary to Article 8(1).77 It would only be permitted
if it is ‘in accordance with the law’ and ‘necessary in a democratic society… for the
prevention of crime and for the protection of other rights.”78 According to Krusin,79

to be ‘in accordance with the law; the power must be clearly set out in law; its
consequences accessible to the person; and it must be compatible with the rule of
law.80 As indicated in Kruslin81 and Malone,82 the last requirement is the most
useful control because, to be compatible with the rule of law, there must be some
practical and meaningful control incorporated into the domestic law which will
protect against arbitrary interferences or misuse of discretionary powers. The
checks required in any law depend on the severity of any interference with human
rights.

In R. (on the application of S.) v. Chief Constable of South Yorkshire,83

the contentious issues before the Court of Appeal (in the U.K.) arose in respect of
the retention of fingerprints and DNA samples taken from persons who had been
suspected of having been committed offences in the past but were not convicted
for them. It was argued that this policy violated Articles 8 and 14 of the ECHR.
Article 8 deals with the ‘right to respect for private and family life’ while Article 14
lays down the scope of the ‘prohibition against discrimination’. Lord Woolf CJ
who delivered the judgment of the Court, had this to say;

“So far as the prevention and detection of crime is concerned, it is
obvious the larger the databank of fingerprints and DNA samples available
to the police, the greater the value of the databank will be in preventing
crime and detecting those responsible for crime. There can be no doubt
that if every member of the public was required to provide fingerprints and
a DNA sample this would make a dramatic contribution to the prevention
and detection of crime. To take but one example, the majority of rapists who
are not known already to their victim would be able to be identified. It is
well established rule of the English Law that any evidence which is relevant
is admissible even if it has been obtained illegally provided the purpose is
to prevent serious crimes.”

This approach was reflected in the decision of the House of Lords in
Attorney General’s Reference (No. 3 of 1993),84 where Lord Steyn said:

77 Even minimum physical interference with a person against his/her will contravenes this
Article: X v. Netherlands, Commission Division 14 December 1978, App. 8239/78.

78 To be ‘necessary’, it need not be indispensible or absolutely necessary, but it must be more
than useful, desirable or reasonable. There must be a ‘pressing social need’.The interference
must be ‘proportionate to the legitimate aim pursued’. See, e.g. Handyside v. United
Kingdom, (1976) 1 EHRR 737.

79 Kruslin v. France,(1990) 12 EHRR 547.

80 Id., at para 27.

81 Id. at para 30.

82 Malone v. United Kingdom, (1985) 7 EHRR 14, paras 67-68

83 (2003) 1 All ER 148 at 155 (CA).

84 (2001) 1 All ER 577 at 584.
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“It must be borne in mind that respect for the privacy of defendants
is not the only value at stake. The purpose of the criminal law is to permit
everyone to go about their daily lives without fear of harm to person or
property. And it is in the interests of everyone that serious crime should be
effectively investigated and prosecuted. There must be fairness to all the
sides. In a criminal case this requires the court to consider a triangulation
of interests. It involves taking into account the position of the accused,
the victim and his or her family, and the public.”

The Council of Europe Recommendation does not forbid the use of coercion
in relation to the taking of DNA samples for analysis, but states that “…the
introduction and use of these techniques should take full account of and not
contravene such fundamental principle as the inherent dignity of the individual
and respect for the human body, the rights of the defense and the principle of
proportionately in the carrying out of criminal justice.”

The most crucial question in forensic use of DNA technology is that of
forced testing. In U.K., a distinction is made between intimate and other body samples.
A non-intimate sample can, under appropriate circumstances, be taken without
consent.85 An accused cannot be forced to donate an intimate body sample such as
a sample of body fluid.86 In England and Wales, if the suspect, without good cause,
refuses to comply with a request in proper form to give an intimate body sample, the
court can draw such inferences as it sees proper from the refusal. This means that
refusal to supply a sample is capable of amounting to evidence of guilt. Failure to
supply samples when an appropriate request is made may also be used to corroborate
other evidence.87 The safeguards against abuse are: that the suspect may only be
asked to provide an intimate body sample if there are reasonable grounds for
suspecting that he has been involved in a serious offence. In India, the DNA profiling
Bill, 2007, which is pending in Parliament, is expected to be considered and become
a law sometime in future. If this were to happen, all convicted criminals across the
country will have to undergo mandatory DNA tests.

5. Retention, use and destruction of DNA database

With improvement in computer technology, it has become increasingly
easy to store, search and analyse large amounts of data, and this in itself has
promoted an increase in the amount of DNA information that it is gathered. The
Canadian Government has developed the world’s most automated and sophisticated
DNA database, capable of automatically identifying persons through analysis of
minute amounts of blood, semen, or skin cells. Britain has the world’s biggest DNA
database with samples from more than 4.5 million people. Some commentators
believe that the law that has allowed the police to hold onto DNA from people, even
if charges against them are dropped or if they are found to be innocent should be
changed. They fear being on a criminal database breaches their human rights.

One major area to be considered is the question whether DNA profiles of
either convicted or suspected persons should be stored on a databank for possible

85 Police and Criminal Evidence Act (PACE), 1984, S. 63(3).

86 Id.,S. 62.

87 Id., S. 62(10).



88 553 F. 3d 669 (D.C. Cir. 2008).

89 No. CR S-09-0015, 2009 U.S. Dist. WL 215029 (E.D. Cal.July 15, 2009).

90 Criminal Justice Act, 1988, S.148.

91 (2009) 48 EHRR 50.

92 Zanet C. Hoeffel, “The Dark Side of DNA Profiling : Unreliable Scientific Evidence
Meets the Criminal Defendant,” 42 Stanford L.R. 465 (1990)p.533-34.

use in future cases. In certain international crimes, DNA samples may be used as
part of the evidence. In these cases, DNA databanks will be of international use
and importance. It may be that the information contained in DNA databanks will be
shared between the forces in different countries for solving crime problems. The
greatest advantage of DNA databank is its potential to recover abducted children,
assisting adults with amnesia, providing security to Alzheimer patients.

In Kaemmerling v. Lappin and Mukasey,88 the US Court of Appeals for the
District of Columbia held that the collection of DNA from a convicted felon for
database purposes does not violate the Religious Freedom Restoration Act, 1993
or the first, Fourth and Ninth Amendments of the Constitution. In United States v.
Pool,89 the District Court of California upheld the constitutionality of DNA sample
collection from all those arrested upon possible cause for the commission of a
federal felony finding.

Apart from these beneficial aspects, it is said that the storage and use of
such data implies an interference with the right to privacy guaranteed by
international human rights and national laws. In England, if a suspect is cleared of
an offence or if no prosecution is brought, Section 64 of the PACE requires the
destruction of all intimate and non-intimate body samples collected pursuant to
Sections 62 and 63. But the Section does not require the destruction of the DNA
profile once it has been obtained nor is there anything which would prevent its use
for the purpose not directly related to the particular crime under investigation. If
the individual is convicted, there appears to be no protection at all. Better protection
is afforded to fingerprint evidence under the amendment made under Section 64 of
PACE in 1988.90 In S. and Marper v. United Kingdom,91 the European Court of
Human Rights rejected the practice in UK of retaining without time limit the DNA
samples, DNA profiles and fingerprints of suspects who have been cleared or
never convicted.

The greatest danger of a forensic DNA databank is its potential to engulf a
significant part of the population to be a genetic population. Imagine a state policy
where the government had samples of tissue and fluid from the entire community on
file and a computerized databank of each individual’s DNA profile. In that situation,
not only law enforcement officials, but insurance companies, employers, schools,
adoption agencies and many other organizations could gain access to those files on
a “need to know” basis or on a showing that access is “in the public interest.”

Imagine then that an individual could be turned down for jobs, insurance,
adoption, health care and other social services and benefits on the basis of
information contained in his/her DNA profile, such as genetic disease, heritage, or
someone else’s idea of a genetic “flaw”.92 One of the major concerns people have
voiced about the DNA database in its potential conflict with presumption of
innocence.
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93 See, the Report of the Royal Commission on Criminal Justice (London: HMSO, 1993),
chap. 9.

In the criminal justice system, the use of a DNA testing for matters of
identification is becoming widespread. National DNA databases are becoming
increasingly important; the idea being that storing criminal’s DNA will provide
faster and better services in solving future crimes. With many criminals re-offending
a database would allow police to immediately identify them in new crimes.

6. Conclusion
Although DNA testing has accomplished a great deal in opening up new

sources of forensic evidence, its full potential to identify perpetrators and exonerate
people falsely convicted has yet to be realized. For this to be done, further advances
are required in testing technology and in systems to collect process the DNA evidence.
The development of forensic DNA testing has expanded the types of useful biological
evidence. In addition to semen and blood, such substances as saliva, teeth and bones
can be the sources of DNA. These sources are expanding still further.

Lawyers are wary of DNA profiling for a number of reasons, some good
and some not. DNA profiling is the most powerful break yet to appear with the
English Common Law tradition of the right against self-incrimination. Lawyers do
not like ‘machine’ evidence, where a scientific technology in effect dominates a
verdict; they believe that DNA profiling is not a foolproof and flawless investigative
and probative tool. In the hands of the skilled operator, it provides incisive results.
In the hands of a fool, it provides rubbish. Its major strength is that the rubbish is
obvious, it will not produce a false positive result from a sample (a false positive is
the conviction of an innocent party). However, the process is still only as reliable
as the sample it receives, so if there is a careless or fraudulent collection of sample
from the crime scene or suspect, the result would be wrong, independent of the
accuracy of the science. If the sample is degraded, the odds ratio will have less
probative value. The process involves a very large number of small steps, each of
which has to be done correctly. The major source of error is in mixing up transfers
of material from one step to the next. In addition, there are problems over quality
assurance, interpretation of the test, independent scrutiny, and rights of the defense
to gain access to the evidence. All these difficulties should at least generate
accepted methods and standards of testing and quality controls. In England and
Wales, the Royal Commission on Criminal Justice considered these issues and
suggested a number of measures to ensure that such evidence is carefully obtained,
tested and presented and that the rights of defense are preserved.93

Despite many challenges, the technique is unique in the way that it is the
power of DNA profiling to exclude the innocent that is its greatest value to society.
It also shows a quantum jump in its ability to convict the guilty. Justice demands
a full understanding of the technology by the courts and the general public. The
technique is also valuable in the sense that it has become commercially valuable
property as current patent challenges testify. A recent survey of forensic experts
revealed widespread frustration with the lack of scientific knowledge by lawyers.
The lawyers and judges b briefed before trial about complex scientific information
that may assist them in understanding the DNA profile and its evidentiary value in
the administration of criminal justice.



Punishment for Reckless Drivers

Prof. G.S. Karkara*

A bus driver of Haryana Roadways was out on bail within eight hours after
crushing to death a doctor and his minor daughter while they waited for her school
bus on 21st April, 2014 in Gurgaon, the victims were not cremated by that time.1 In
a similar incident on October 18, 2006, a young radiologist was killed after an
Engineering student riding a Tata Safari ran over him outside his residence. After
the family had raised their voice, a simple case of rash and negligent driving was
converted into murder. Apart from the area RWA, the Indian Medical Association
had played a key role in converting the nature of the criminal liability.

Again on 23rd April, 2014, the news was about killing of three women staff
of CRPF, and injuring 18 others when a speeding truck ran into and collided bang
in the middle of the CRPF bus at Dwarka crossing, the impact caused the bus
scratching along the road for a good 50 meters before it came to a stop and the
driver of the errant driver truck was absconding. 2

Driving recklessly/dangerously, non-observance of traffic rules, like
crossing speed limit, jumping red light, driving without driving licence, driving by
untrained/disqualified driver, driving by minor, driving under the influence of liquor,
driving while talking on mobile, driving without helmet, ill-health of vehicle and
bad road infrastructure are amongst the causes of road accidents.

India has one of the largest road networks in the world, of 3.314 million
kilometers, consisting of National Highways, Expressways, State Highways, Major
District Roads, Other District Roads and Village Roads. About 65 per cent of
freight and 86.7 per cent passenger traffic is carried by the roads. Roads are used
not only by the motorized transport, but also by the non-motorized transport as
well as pedestrians. More than 100,000 Indians are dying every year in road
accidents. More than a million are injured or maimed. Many years ago, a study
found that road accidents cost the country some ` 550 billion every year. India’s
share in world fatalities is increasing. Is it due to lack of apt provisions in our law
that travel through Indian roads is a tryst with Death?3

Such are the conditions of roads and deeds of speeding drivers and the
social media has been abuzz with demands to enforce stricter laws to tackle such
crimes.

* LL.M., Ph.D., Director, CPJ-CHS and School of Law, Narela, Delhi-40; Formerly, Vice-
Chancellor, MV Global University, Jaipur; Professor of Law, University of Rajasthan,
Jaipur; Director, Lovely Professional University, Jallandar (Pb).

1 The Hindustan Times, 24th April, 2014.

2 The Hindustan Times, Ibid.

3 234th Report of the Law Commission of India, 22-8-2009.
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1. FIR for Cognizable Crimes

Despite the decision of the Supreme Court of India in the case of Alister
Anthony Pareira v. State Of Maharashtra,4 that a person responsible for such
dangerous driving resulting in deaths of human being must be booked for “culpable
homicide not amounting to murder’’ under section 304 of IPC—a non-bailable
offence attracting a maximum punishment of imprisonment for ten years, the reason
was that the driver was booked for “causing death by negligence’’ under section
304A, IPC attracting a maximum punishment of imprisonment for two years and for
“rash driving or riding on a public way’’ under section 279, IPC, punishable with
imprisonment for six months.

In the case of Alister Anthony Pareira v. State Of Maharashtra,5 the
prosecution case against the appellant was that the repair and construction work
of the Carter Road, Bandra (West), Mumbai, at the relevant time was being carried
out by New India Construction Company. The labourers were engaged by the
construction company for executing the works. The temporary sheds (huts) were
put up for the residence of labourers on the pavement. In the night of November
11, 2006 and November 12, 2006, the labourers were asleep in front of their huts on
the pavement. Between 3.45 to 4.00 a.m., that night, the appellant while driving the
car (corolla) rashly and negligently with knowledge that people were asleep on
footpath rammed the car over the pavement; caused death of seven persons and
injuries to eight persons. At the time of incident, the appellant was found to have
consumed alcohol. A liquor bottle was recovered from the appellant’s car. On his
medical examination, he was found to have 0.112% w/v liquor (ethyl alcohol) in his
blood. The appellant was fully familiar with the area being the resident of Carter
Road.

The statement of the appellant under Section 313 of the Criminal Procedure
Code, 1973 was recorded. He admitted that he was driving the car no. MH-01-R-580
at the relevant time and the accident did occur but his explanation was that it
happened on account of failure of engine and mechanical defect in the car and
there was no negligence or rashness on his part.

The Ad hoc Additional Sessions Judge, on April 13, 2007 convicted the
appellant for the offences punishable under Sections 304A and 337 IPC. The court
sentenced him to suffer simple imprisonment of six months with fine of ̀  5 lakhs
for the offence under Section 304A IPC and in default further suffer simple
imprisonment of one month and simple imprisonment of 15 days for the offence
under Section 337 IPC. Both the sentences were ordered to run concurrently.

On April 19, 2007, the Bombay High Court took suo motu cognizance of the
judgment and order dated April 13, 2007 passed by the Ad hoc Additional Sessions
Judge and issued notice to the State of Maharashtra, the appellant and to the heirs
of the deceased and also to the injured persons. The State of Maharashtra preferred
criminal appeal under Section 378(3) of the Code challenging the acquittal of the

4 Criminal appeal nos. 1318-1320 of 2007 reported at AIR 2012 SC 3802.

5 Ibid.



appellant under Sections 304 Part II and 338 IPC. Another criminal appeal was also
preferred by the State of Maharashtra seeking enhancement of sentence awarded
to the appellant for the offence under Section 304A and Section 337 IPC by the trial
court. The appellant also preferred criminal appeal for setting aside the judgment
and order dated April 13, 2007 passed by the trial court convicting him under
Section 304A and Section 337 IPC and the sentence awarded to him by the trial
court.

The High Court set aside the acquittal of the appellant under Section 304
IPC and convicted him for the offences under Section 304 Part II, Section 338 and
Section 337 IPC. The High Court sentenced the appellant to undergo rigorous
imprisonment for three years for the offence punishable under Section 304 Part II
IPC with a fine of ` 5 lakhs. On account of offence under Section 338 IPC, the
appellant was sentenced to undergo rigorous imprisonment for a term of one year
and for the offence under Section 337 IPC rigorous imprisonment for six months.
The High Court noted that fine amount as per the order of the trial court had
already been distributed to the families of victims.

It was argued before the Supreme Court by counsel for the appellant that
this was legally impermissible as the charges under Section 304 Part II IPC and
Section 338 IPC were mutually destructive and the two charges under these Sections
cannot co-exist. His submission was that the appellant was charged for the above
offences for committing a single act i.e., rash or negligent for causing injuries to
eight persons and at the same time committed with knowledge resulting in death of
seven persons which is irreconcilable and moreover that has caused grave prejudice
to the appellant resulting in failure of justice. He further submitted that the sole
basis of the appellant’s conviction under Section 304 Part-II IPC that the appellant
had knowledge that his reckless and negligent driving in a drunken condition
could result in serious consequences of causing a fatal accident cannot be held to
have been established.

It was argued that appellant’s conviction under Section 304A, 338 and 337
IPC was not legally sustainable for more than one reason. First, no charge under
Section 304A IPC was framed against the appellant as he was charged only under
Section 304 Part II IPC and Section 338 IPC which are not the offences of the same
category. In the absence of charge under Section 304A IPC, the appellant cannot
be convicted for the said offence being not a minor offence of Section 304 Part II
IPC. The charge under Section 338 IPC does not help the prosecution as by virtue
of that charge the appellant cannot be convicted under Section 304A IPC being
graver offence than Section 338 IPC. Secondly, the accident had occurred not on
account of rash or negligent act of the appellant but on account of failure of the
engine. He referred to the expert evidence who deposed that he could not state if
the accident took place due to dislodging of right side wheel and dislodging of the
engine from the foundation. In the absence of any firm opinion by an expert as
regards the cause of accident, the possibility of the accident having occurred on
account of mechanical failure cannot be ruled out. Thirdly, in the absence of
medical certificate that the persons injured received grievous injuries, charge under
Section 338 IPC was not established.
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Lastly, it was submitted that in case the charges against appellant are held
to be proved, having regard to the facts, namely, the age of the appellant at the
time of the accident; the appellant being the only member to support his family -
mother and unmarried sister - having lost his father during the pendency of the
appeals; the fine and compensation of ̀  8.5 lakhs having been paid and the sentence
of two months already undergone, the appellant may be released on probation of
good conduct and behavior or, in the alternative, the sentence may be reduced to
the period already undergone by the appellant.

The counsel for the State of Maharashtra had argued that the fact that
labourers were asleep on the footpath had gone unchallenged by the defence. The
drunken condition of the appellant was fully proved by the evidence of a witness.
The recovery of liquor bottle wass proved by the evidence of spot pancha. The
collected blood sample of the appellant was sent to the chemical analyzer. The
appellant has not challenged C.A. Report in the cross-examination of the chemical
analyzer. It was further submitted that the involvement of the appellant in the
incident has been fully established by the evidence of an eye-witness who was
working as a watchman at construction site. Moreover, the appellant was
apprehended immediately after the incident. There was no denial by the appellant
about occurrence of the accident. The defence of the appellant was that the accident
happened due to engine and mechanical failure but the appellant had failed to
probablise his defence. The evidence of motor vehicle inspector had been that the
brake and the gear of the car were operative. Learned counsel for the State submitted
that the prosecution has established beyond reasonable doubt that the knowledge
was attributable to the accused as he was driving the car in a drunken condition at
a high speed. The accused had the knowledge, as he was resident of the same area,
that the labourers sleep at the place of occurrence. Learned counsel submitted that
the evidence on record and the attendant circumstances justify attributability of
actual knowledge to the appellant and the High Court rightly held so.

The Supreme Court held that rash or negligent driving on a public road
with the knowledge of the dangerous character and the likely effect of the act and
resulting in death may fall in the category of culpable homicide not amounting to
murder. A person, doing an act of rash or negligent driving, if aware of a risk that a
particular consequence is likely to result and that result occurs, may be held guilty
not only of the act but also of the result. As a matter of law - in view of the
provisions of the IPC - the cases which fall within last clause of Section 299 but not
within clause ‘fourthly’ of Section 300 may cover the cases of rash or negligent act
done with the knowledge of the likelihood of its dangerous consequences and
may entail punishment under Section 304 Part II IPC. Section 304A IPC takes out of
its ambit the cases of death of any person by doing any rash or negligent act
amounting to culpable homicide of either description.

There is no impediment in law for an offender being charged for the offence
under Section 304 Part II IPC and also under Sections 337 and 338 IPC. The two
charges under Section 304 Part II IPC and Section 338 IPC can legally co-exist in a
case of single rash or negligent act where a rash or negligent act is done with the
knowledge of likelihood of its dangerous consequences.



2. Law applicable in Motor Accident Cases causing Death

2.1. Indian Penal Code, 1860

Section 304 IPC provides for punishment for culpable homicide not
amounting to murder. It reads as under:

“S. 304. - Punishment for culpable homicide not amounting to murder.-
Whoever commits culpable homicide not amounting to murder shall be punished
with imprisonment for life or imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine, if the act by which the
death is caused is done with the intention of causing death, or of causing such
bodily injury as is likely to cause death, or with imprisonment of either description
for a term which may extend to ten years, or with fine, or with both, if the act is done
with the knowledge that it is likely to cause death, but without any intention to
cause death, or to cause such bodily injury as is likely to cause death”.

The Supreme Court held that above Section is in two parts. Although
Section does not specify Part I and Part II but for the sake of convenience, the
investigators, the prosecutors, the lawyers, the judges and the authors refer to the
first paragraph of the Section as Part I while the second paragraph is referred to as
Part II. The constituent elements of Part I and Part II are different and, consequently,
the difference in punishment. For punishment under Section 304 Part I, the
prosecution must prove: the death of the person in question; that such death was
caused by the act of the accused and that the accused intended by such act to
cause death or cause such bodily injury as was likely to cause death. As regards
punishment for Section 304 Part II, the prosecution has to prove the death of the
person in question; that such death was caused by the act of the accused and that
he knew that such act of his was likely to cause death.

In order to find out that an offence is ‘culpable homicide not amounting to
murder’ - since Section 304 does not define this expression - Sections 299 and 300
IPC have to be seen. Section 299 IPC reads as under:

“S. 299. Culpable homicide.—Whoever causes death by doing an act
with the intention of causing death, or with the intention of causing such bodily
injury as is likely to cause death, or with the knowledge that he is likely by such act
to cause death, commits the offence of culpable homicide.”

To constitute the offence of culpable homicide, as defined in Section 299,
the death must be caused by doing an act: (a) with the intention of causing death,
or (b) with the intention of causing such bodily injury as is likely to cause death, or
(c) with the knowledge that the doer is likely by such act to cause death.

Section 300 deals with murder and also provides for exceptions. The
culpable homicide is murder if the act by which the death is caused is done: (1) with
the intention of causing death, (2) with the intention of causing such bodily injury
as the offender knows to be likely to cause the death of the person to whom the
harm is caused, or (3) with the intention of causing such bodily injury as is sufficient
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in the ordinary course of nature to cause death, or (4) with the knowledge that it is
so imminently dangerous that it must, in all probability, cause death or such bodily
injury as is likely to cause death and commits such act without any excuse for
incurring the risk of causing death or such injury as aforesaid. The exceptions
provide that the culpable homicide will not be murder if that act is done with the
intention or knowledge in the circumstances and subject to the conditions specified
therein. In other words, the culpable homicide is not murder if the act by which
death is caused is done in extenuating circumstances and such act is covered by
one of the five exceptions set out in the later part of Section 300.

The last clause of Section 299 and clause ‘fourthly’ of Section 300 are
based on the knowledge of the likely or probable consequences of the act and do
not connote any intention at all.

Section 279 makes rash driving or riding on a public way as an offence. It
runs:

“279. Rash driving or riding on a public way.— Whoever drives any
vehicle or rides, on any public way in a manner so rash or negligent so as to
endanger human life, or to be likely to cause hurt or injury to any other person,
shall be punished with imprisonment of either description for a term which may
extend to six months, or with fine which may extend to ̀  1000/-, or with both.’’

Causing death by negligence is an offence under Section 304A. It reads :

“S.304A. Causing death by negligence.— Whoever causes the death of
any person by doing any rash or negligent act not amounting to culpable homicide,
shall be punished with imprisonment of either description for a term which may
extend to two years, or with fine, or with both.”

Section 336 IPC reads as follows :

“S. 336. Act endangering life or personal safety of another.—Whoever
does any act so rashly or negligently as to endanger human life or the personal
safety of others, shall be punished with imprisonment of either description for a
term which may extend to three months, or with fine which may extend to two
hundred and fifty rupees, or with both.’’

Section 337 IPC reads as follows :

“S. 337. Causing hurt by act endangering life or personal safety of
others.—Whoever causes hurt to any person by doing any act so rashly or
negligently as to endanger human life, or the personal safety of others, shall be
punished with imprisonment of either description for a term which may extend to
six months, or with fine which may extend to five hundred rupees, or with both.”

Section 338 IPC is as under :

“S. 338. Causing grievous hurt by act endangering life or personal safety
of others.—Whoever causes grievous hurt to any person by doing any act so
rashly or negligently as to endanger human life, or the personal safety of others,
shall be punished with imprisonment of either description for a term which may



extend to two years, or with fine which may extend to one thousand rupees, or with
both.”

2.2 Motor Vehicles Act, 1988

Chapter XIII of the Motor Vehicles Act, 1988 relates to offences, penalties
and procedure. Section 177 contains the general provision for punishment of
offences, which is available in the absence of any specific provision for punishment
applicable in a given case; the punishment is a maximum fine of ̀  100/- for the first
offence and for the subsequent offence it is only ̀  300/-. Section 183 provides the
punishment for contravention of the speed limits referred to in section 112. Section
184 provides for punishment for dangerous driving and section 185 for driving by
a drunken person or a person under the influence of drugs. These sections read as
under:

Section 184. Driving dangerously. “Whoever drives a motor vehicle at a
speed or in a manner which is dangerous to the public, having regard to all the
circumstances of the case including the nature, condition and use of the place
where the vehicle is driven and the amount of traffic which actually is at the time or
which might reasonably be expected to be in the place, shall be punishable for the
first offence with imprisonment for a term which may extend to six months or with
fine which may extend to one thousand rupees, and for any second or subsequent
offence, if committed within three years of the commission of a previous similar
offence, with imprisonment for a term which may extend to two years, or with fine
which may extend to two thousand rupees, or with both.”

Section 185. Driving by a drunken person or by a person under the
influence of drugs. “Whoever, while driving, or attempting to drive, a motor vehicle,-

(a) has, in his blood, alcohol exceeding 30 mg. per 100 ml. of blood detected
in a test by a breath analyzer, or

(b) is under this influence of drug to such an extent as to be incapable of
exercising proper control over the vehicle,

shall be punishable for the first offence with imprisonment for a term which may
extend to six months, or with fine which may extend to two thousand rupees, or
with both; and for a second or subsequent offence, if committed within three years
of the commission of the previous similar offence, with imprisonment for a term
which may extend to two years, or with fine which may extend to three thousand
rupees, or with both.

Explanation.- For the purposes of this section, the drug or drugs specified
by the Central Government in this behalf, by notification in the Official Gazette,
shall be deemed to render a person incapable of exercising proper control over a
motor vehicle.”

Section 184 deals with reckless driving dangerous to the public having
regard to all the circumstances of the case. Offence defined under section 184 and
the offence under section 279, IPC are essentially the same.
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2.3 Position in UK

The following are certain of offences under the Road Traffic Act 1988:

Section 1. Causing death by dangerous driving. “A person who causes the
death of another person by driving a mechanically propelled vehicle dangerously
on a road or other public place is guilty of an offence.”

Section 2. Dangerous driving. “A person who drives a mechanically
propelled vehicle dangerously on a road or other public place is guilty of an
offence.”

Section 2A. Meaning of dangerous driving. “(1) For the purposes of
sections 1 and 2 above a person is to be regarded as driving dangerously if (and,
subject to sub-section (2) below, only if)-

(a) the way he drives falls far below what would be expected of a competent
and careful driver, and

(b) it would be obvious to a competent and careful driver that driving in
that way would be dangerous.

(2) A person is also to be regarded a driving dangerously for the purposes
of sections 1 and 2 above if it would be obvious to a competent and careful driver
that driving the vehicle in its current state would be dangerous.

(3) In subsections (1) and (2) above “dangerous” refers to danger either of
injury to any person or of serious damage to property; and in determining for the
purposes of those subsections what would be expected of, or obvious to, a
competent and careful driver in a particular case, regard shall be had not only to
the circumstances of which he could be expected to be aware but also to any
circumstances shown to have been within the knowledge of the accused.

(4) In determining for the purposes of subsection (2) above the state of a
vehicle, regard may be had to anything attached to or carried on or in it and to the
manner in which it is attached or carried.”

Section 2B. Causing death by careless, or inconsiderate, driving.- “A
person who causes the death of another person by driving a mechanically propelled
vehicle on a road or other public place without due care and attention, or without
reasonable consideration for other persons using the road or place, is guilty of an
offence.”

Section 3. Careless, and inconsiderate, driving. “If a person drives a
mechanically propelled vehicle on a road or other public place without due care
and attention, or without reasonable consideration for other persons using the
road or place, he is guilty of an offence.”

Section 3ZA. Meaning of careless, or inconsiderate, driving. “(1) This
section has effect for the purposes of sections 2B and 3 above and section 3A
below.



(2) A person is to be regarded as driving without due care and attention if
(and only if) the way he drives falls below what would be expected of a competent
and careful driver.

(3) In determining for the purposes of subsection (2) above what would be
expected of a careful and competent driver in a particular case, regard shall be had
not only to the circumstances of which he could be expected to be aware but also
to any circumstances shown to have been within the knowledge of the accused.

(4) A person is to be regarded as driving without reasonable consideration
for other persons only if those persons are inconvenienced by his driving.”

Section 3ZB. Causing death by driving: unlicensed, disqualified or
uninsured drivers. “A person is guilty of an offence under this section if he
causes the death of another person by driving a motor vehicle on a road and, at the
time when he is driving, the circumstances are such that he is committing an
offence under-

(a) section 87(1) of this Act (driving otherwise than in accordance with a
licence),

(b) section 103(1)(b) of this Act (driving while disqualified), or

(c) section 143 of this Act (using motor vehicle while uninsured or
unsecured against third part risks).”

Section 3A. Causing death by careless driving when under influence of
drink or drugs. “(1) If a person causes the death of another person by driving a
mechanically propelled vehicle on a road or other public place without due care
and attention, or without reasonable consideration for other persons using the
road or place, and –

(a) he is, at the time when he is driving, unfit to drive through drink or
drugs, or

(b) he has consumed so much alcohol that the proportion of it in his
breath, blood or urine at that time exceeds the prescribed limit, or

(c) he is, within 18 hours after that time, required to provide a specimen in
pursuance of section 7 of this Act, but without reasonable excuse
fails to provide it, or

(d) he is required by a constable to give his permission for laboratory test
of a specimen of blood taken from him under section 7A of this Act,
but without reasonable excuse fails to do so, he is guilty of an offence.

(2) For the purposes of this section a person shall be taken to be unfit to
drive at any time when his ability to drive properly is impaired.

(3) Subsection (1)(b), (c) and (d) above shall not apply in relation to a
person driving a mechanically propelled vehicle other than a motor vehicle.”

Section 4. Driving, or being in charge, when under influence of drink or
drugs. “(1) A person who, when driving or attempting to drive a mechanically
propelled vehicle on a road or other public place, is unfit to drive through drink or
drugs is guilty of an offence.
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(2) Without prejudice to subsection (1) above, a person who, when in
charge of a mechanically propelled vehicle which is on a road or other public place,
is unfit to drive through drink or drugs is guilty of an offence.

(3) For the purposes of subsection (2) above, a person shall be deemed not
to have been in charge of a mechanically propelled vehicle if he proves that at the
material time the circumstances were such that there was no likelihood of his
driving it so long as he remained unfit to drive through drink or drugs.

(4) The court may, in determining whether there was such a likelihood as is
mentioned in subsection (3) above, disregard any injury to him and any damage to
the vehicle.

(5) For the purposes of this section, a person shall be taken to be unfit to
drive if his ability to drive properly is for the time being impaired. ….”

Section 5. Driving or being in charge of a motor vehicle with alcohol
concentration above prescribed limit. “(1) If a person –

(a) drives or attempts to drive a motor vehicle on a road or other public
place, or

(b) is in charge of a motor vehicle on a road or other public place, after
consuming so much alcohol that the proportion of it in his breath,
blood or urine exceeds the prescribed limit he is guilty of an offence.

(2) It is a defence for a person charged with an offence under subsection
(1)(b) above to prove that at the time he is alleged to have committed the offence
the circumstances were such that there was no likelihood of his driving the vehicle
whilst the proportion of alcohol in his breath, blood or urine remained likely to
exceed the prescribed limit.

(3) The court may, in determining whether there was such a likelihood as is
mentioned in subsection (2) above, disregard any injury to him and any damage to
the vehicle.”

As per Part I of Schedule 2 to the Road Traffic Offenders Act 1988, each of
the offences of causing death by dangerous driving, causing death by careless or
inconsiderate driving, and causing death by careless driving when under influence
of drink or drugs, is punishable with maximum imprisonment of five years. Each of
the offences of dangerous driving, and causing death by driving by unlicensed,
disqualified or uninsured drivers, is punishable with maximum imprisonment of
two years. The offence of careless, and inconsiderate, driving is punishable only
with fine, but of the Level 5 on the standard scale19. Each of the offences of
driving or attempting to drive when unfit to drive through drink or drugs, and
driving or attempting to drive with excess alcohol in breath, blood or urine, is
punishable with maximum imprisonment of six months. Each of the offences of
being in charge of a “standard scale” is a system whereby fines in legislation have
maximum levels set against a standard scale; then, when inflation makes it necessary
to increase the levels of fines, the legislators need to modify only the scale rather
than each individual piece of legislation. The standard scale of fines is only for



summary offences, as laid down under section 37 of the Criminal Justice Act 1982;
there are 5 Levels on the scale: the amount of fine for Level 1 is pound 200; for
Level 2 it is pound 500; for Level 3 it is pound 1,000; for Level 4 it is pound 2,500;
for Level 5 it is pound 5,000. mechanically propelled vehicle when unfit to drive
through drink or drugs, and being in charge of a motor vehicle with excess alcohol
in breath, blood or urine, is punishable with maximum imprisonment of three months.
Some of these offences are also punishable with fine in the alternative or with
both.

3. Meaning of criminal rashness and criminal negligence -
Judicial trends

In Empress of India v. Idu Beg,6 Straight J., explained the meaning of criminal
rashness and criminal negligence in the following words: criminal rashness is
hazarding a dangerous or wanton act with the knowledge that it is so, and that it
may cause injury but without intention to cause injury, or knowledge that it will
probably be caused. The criminality lies in running the risk of doing such an act
with recklessness or indifference as to the consequences. Criminal negligence is
the gross and culpable neglect or failure to exercise that reasonable and proper
care and precaution to guard against injury either to the public generally or to an
individual in particular, which, having regard to all the circumstances out of which
the charge has arisen, it was the imperative duty of the accused person to have
adopted.

The above meaning of criminal rashness and criminal negligence given by
Straight J. has been adopted consistently by the Supreme Court.

Insofar as Section 304A IPC is concerned, it deals with death caused by
doing any rash or negligent act where such death is caused neither intentionally
nor with the knowledge that the act of the offender is likely to cause death. The
applicability of Section 304A IPC is limited to rash or negligent acts which cause
death but fall short of culpable homicide amounting to murder or culpable homicide
not amounting to murder. An essential element to attract Section 304A IPC is death
caused due to rash or negligent act. The three things which are required to be
proved for an offence under Section 304A are : (1) death of human being; (2) the
accused caused the death and (3) the death was caused by the doing of a rash or
negligent act, though it did not amount to culpable homicide of either description.

Like Section 304A, Sections 279, 336, 337 and 338 IPC are attracted for only
the negligent or rash act.

The Supreme Court held that the scheme of Sections 279, 304A, 336, 337
and 338 leaves no manner of doubt that these offences are punished because of
the inherent danger of the acts specified therein irrespective of knowledge or
intention to produce the result and irrespective of the result. These sections make
punishable the acts themselves which are likely to cause death or injury to human
life. The question is whether indictment of an accused under Section 304 Part II

6 1881 (3) All 776.
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and Section 338 IPC can co-exist in a case of single rash or negligent act. The
Supreme Court held that it can. The two charges are not mutually destructive. If
the act is done with the knowledge of the dangerous consequences which are
likely to follow and if death is caused then not only that the punishment is for the
act but also for the resulting homicide and a case may fall within Section 299 or
Section 300 depending upon the mental state of the accused viz., as to whether the
act was done with one kind of knowledge or the other or the intention. Knowledge
is awareness on the part of the person concerned of the consequences of his act
of omission or commission indicating his state of mind. There may be knowledge
of likely consequences without any intention. Criminal culpability is determined
by referring to what a person with reasonable prudence would have known.

A person, responsible for a reckless or rash or negligent act that causes
death which he had knowledge as a reasonable man that such act was dangerous
enough to lead to some untoward thing and the death was likely to be caused, may
be attributed with the knowledge of the consequence and may be fastened with
culpability of homicide not amounting to murder and punishable under Section
304 Part II IPC.

There is no incongruity, if simultaneous with the offence under Section 304
Part II, a person who has done an act so rashly or negligently endangering human
life or the personal safety of the others and causes grievous hurt to any person is
tried for the offence under Section 338 IPC.

The Supreme Court held that by charging the appellant for the offence
under Section 304 Part II IPC and Section 338 IPC - which is legally permissible - no
prejudice was caused to him. The appellant was made fully aware of the charges
against him and there was no failure of justice.

In Prabhakaran v. State of Kerala,7 the Supreme Court was concerned
with the appeal filed by a convict who was found guilty of the offence punishable
under Section 304 Part II IPC. In that case, the bus driven by the convict ran over
a boy aged 10 years. The prosecution case was that bus was being driven by the
appellant therein at the enormous speed and although the passengers had
cautioned the driver to stop as they had seen children crossing the road in a
queue, the driver ran over the student on his head. It was alleged that the driver
had real intention to cause death of persons to whom harm may be caused on the
bus hitting them. He was charged with offence punishable under Section 302 IPC.
The Trial Court found that no intention had been proved in the case but at the
same time the accused acted with the knowledge that it was likely to cause death,
and, therefore, convicted the accused of culpable homicide not amounting to
murder punishable under Section 304 Part II IPC and sentenced him to undergo
rigorous imprisonment for five years and pay a fine of `15,000/- with a default
sentence of imprisonment for three years. The High Court dismissed the appeal
and the matter reached the Supreme Court. While observing that Section 304A
speaks of causing death by negligence and applies to rash and negligent acts and

7 2007 (14) SCC 269



does not apply to cases where there is an intention to cause death or knowledge
that the act will in all probability cause death and that Section 304A only applies to
cases in which without any such intention or knowledge death is caused by a rash
and negligent act, on the factual scenario of the case, it was held that the appropriate
conviction would be under Section 304A IPC and not Section 304 Part II IPC.

The Supreme Court held that Prabhakaran8 does not say in absolute
terms that in no case of an automobile accident that results in death of a person
due to rash and negligent act of the driver, the conviction can be maintained for the
offence under Section 304 Part II IPC even if such act (rash or negligent) was done
with the knowledge that by such act of his, death was likely to be caused.
Prabhakaran,9 turned on its own facts. Each case obviously has to be decided on
its own facts. In a case where negligence or rashness is the cause of death and
nothing more, Section 304A may be attracted but where the rash or negligent act is
preceded with the knowledge that such act is likely to cause death, Section 304
Part II IPC may be attracted and if such a rash and negligent act is preceded by real
intention on the part of the wrong doer to cause death, offence may be punishable
under Section 302 IPC.

4. Trend of police in registering case of death caused by motor
accidents

The police invariably book the errant speeding drivers causing death of
human beings in such accidents under section 304A, IPC. This is so, even when a
speeding vehicle is like a weapon, which if not used with responsibility and proper
training, even by licensed persons, can cause havoc on the streets.

5. Quantum of punishment for causing death by motor drivers

In the case of Alister Anthony Pareira v. State Of Maharashtra,10 the
Supreme Court held that the appellant had not denied that in the early hours of
November 12, 2006 between 3.45-4.00 a.m. on the South-North Road at the East
side of Carter Road, Bandra (West), Mumbai, the car he was driving met with an
accident. A watchman at the construction site witnessed the accident and had
deposed that he noticed that in the night of November 11, 2006 and November 12,
2006 at about 4.00 a.m., the vehicle was in high speed and rammed over the pavement
and crushed the labourers. He deposed that 14-15 persons were sleeping at that
time on the pavement. He stated that he used to take rounds during his duty hours.
His evidence was not at all shaken in the cross-examination.

The High Court, on consideration of the entire prosecution evidence and
having regard to the deficiencies pointed out by the defence, reached the
conclusion that (1) the accused at the time of driving the car was under the influence
of liquor; (2) he drove the car in drunken condition at a very high speed; and (3) he
failed to control the vehicle and the vehicle could not be stopped before it ran over

8 Supra note 6.

9 Supra note 6.

10 Criminal appeal nos. 1318-1320 of 2007 reported at AIR 2012 SC 3802.
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the people sleeping on the pavement. The High Court observed that the accused
could not concentrate on driving as he was under the influence of liquor and the
vehicle was being driven with loud noise and a tape recorder being played in high
volume. The High Court held that the accused had more than 22 feet wide road for
driving and there was no occasion for a driver to swing to the left and cover a
distance of more than 55 feet; climb over the footpath and run over the persons
sleeping on the footpath. The High Court took judicial notice of the fact that in
Mumbai people do sleep on pavements. The accused was also aware of the fact
that at the place of occurrence people sleep as the accused was resident of that
area. The High Court took note of the fact that the accused had admitted the
accident and his explanation was that the accident occurred due to mechanical
failure and the defect that was developed in the vehicle but found his explanation
improbable and unacceptable. The High Court also observed that the factum of
high and reckless speed was evident from the brake marks at the site. The speeding
car could not be stopped by him instantaneously. In the backdrop of the above
findings, the High Court held that the accused could be attributed to have a
specific knowledge of the event that happened. The High Court, thus concluded
that the accused had knowledge and in any case such knowledge would be
attributable to him that his actions were dangerous or wanton enough to cause
injuries which may even result into death of persons.

The Supreme Court held that there was no justifiable ground to take a view
different from that of the High Court and so agreed with the conclusions of the
High Court. It was held that the evidence and materials on record prove beyond
reasonable doubt that the appellant can be attributed with knowledge that his act
of driving the vehicle at a high speed in the rash or negligent manner was dangerous
enough and he knew that one result would very likely be that people who were
asleep on the pavement may be hit, should the vehicle go out of control. There is
a presumption that a man knows the natural and likely consequences of his acts.
Moreover, an act does not become involuntary act simply because its
consequences were unforeseen. The cases of negligence or of rashness or
dangerous driving do not eliminate the act being voluntary. In that case, the
essential ingredients of Section 304 Part II IPC were held to be successfully
established by the prosecution against the appellant.

6. Sentencing of rash motor drivers

In the case of Alister Anthony Pareira v. State Of Maharashtra,11 the
Supreme Court while dealing with the amount of sentence awarded in that case
observed that sentencing is an important task in the matters of crime. One of the
prime objectives of the criminal law is imposition of appropriate, adequate, just and
proportionate sentence commensurate with the nature and gravity of crime and
the manner in which the crime is done. There is no straitjacket formula for sentencing
an accused on proof of crime. The courts have evolved certain principles: twin
objective of the sentencing policy is deterrence and correction. What sentence

11 Ibid.



would meet the ends of justice depends on the facts and circumstances of each
case and the court must keep in mind the gravity of the crime, motive for the crime,
nature of the offence and all other attendant circumstances.

The principle of proportionality in sentencing a crime doer is well entrenched
in criminal jurisprudence. As a matter of law, proportion between crime and
punishment bears most relevant influence in determination of sentencing the crime
doer. The court has to take into consideration all aspects including social interest
and consciousness of the society for award of appropriate sentence.

The Supreme Court has laid down certain principles of penology from time
to time. In the case of State of Karnataka v. Krishnappa,12 though the Supreme
Court was concerned with the crime under Section 376, IPC, but with reference to
sentencing by courts, the Court made these weighty observations :

“18. ........ Protection of society and deterring the criminal is the
avowed object of law and that is required to be achieved by imposing an
appropriate sentence. The sentencing courts are expected to consider all
relevant facts and circumstances bearing on the question of sentence and
proceed to impose a sentence commensurate with the gravity of the offence.
Courts must hear the loud cry for justice by the society in cases of the
heinous crime of rape on innocent helpless girls of tender years, as in this
case, and respond by imposition of proper sentence. Public abhorrence
of the crime needs reflection through imposition of appropriate sentence
by the court. There are no extenuating or mitigating circumstances
available on the record which may justify imposition of any sentence less
than the prescribed minimum on the respondent. To show mercy in the
case of such a heinous crime would be a travesty of justice and the plea
for leniency is wholly misplaced. .........”

In the case of Dalbir Singh v. State of Haryana,13 the Supreme Court was
concerned with a case where the accused was held guilty of the offence under
Section 304A IPC. The Court made the following observations:

“1. When automobiles have become death traps any leniency shown
to drivers who are found guilty of rash driving would be at the risk of
further escalation of road accidents. All those who are manning the
steering of automobiles, particularly professional drivers, must be kept
under constant reminders of their duty to adopt utmost care and also of
the consequences befalling them in cases of dereliction. One of the most
effective ways of keeping such drivers under mental vigil is to maintain a
deterrent element in the sentencing sphere. Any latitude shown to them in
that sphere would tempt them to make driving frivolous and a frolic.”

Then while dealing with Section 4 of the Probation of Offenders Act, 1958,
it was observed that Section 4 could be resorted to when the court considers the

12 2000 (4) SCC 75.

13 2000 (5) SCC 82.
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circumstances of the case, particularly the nature of the offence, and the court
forms its opinion that it is suitable and appropriate for accomplishing a specified
object that the offender can be released on the probation of good conduct. For
application of Section 4 of the Probation of Offenders Act, 1958 to convict under
Section 304A IPC, the court stated in paragraph 11 of the Report thus:

“Courts must bear in mind that when any plea is made based on
Section 4 of the PO Act for application to a convicted person under
Section 304-A IPC, that road accidents have proliferated to an alarming
extent and the toll is galloping day by day in India, and that no solution
is in sight nor suggested by any quarter to bring them down..........”

Further, dealing with this aspect, in paragraph 13 of the Report, the Supreme
Court stated :

“Bearing in mind the galloping trend in road accidents in India
and the devastating consequences visiting the victims and their families,
criminal courts cannot treat the nature of the offence under Section 304-
A IPC as attracting the benevolent provisions of Section 4 of the PO Act.
While considering the quantum of sentence to be imposed for the offence
of causing death by rash or negligent driving of automobiles, one of the
prime considerations should be deterrence. A professional driver pedals
the accelerator of the automobile almost throughout his working hours.
He must constantly inform himself that he cannot afford to have a single
moment of laxity or inattentiveness when his leg is on the pedal of a
vehicle in locomotion. He cannot and should not take a chance thinking
that a rash driving need not necessarily cause any accident; or even if
any accident occurs it need not necessarily result in the death of any
human being; or even if such death ensues he might not be convicted of
the offence; and lastly, that even if he is convicted he would be dealt with
leniently by the court. He must always keep in his mind the fear psyche
that if he is convicted of the offence for causing death of a human being
due to his callous driving of the vehicle he cannot escape from a jail
sentence. This is the role which the courts can play, particularly at the
level of trial courts, for lessening the high rate of motor accidents due to
callous driving of automobiles.”

In State of M.P. v. Saleem alias Chamaru & Anr.,14 while considering the
case under Section 307 IPC the Supreme Court stated in paragraphs 6-10 of the
Report as follows :

“6. Undue sympathy to impose inadequate sentence would do more
harm to the justice system to undermine the public confidence in the
efficacy of law and society could not long endure under such serious
threats. It is, therefore, the duty of every court to award proper sentence
having regard to the nature of the offence and the manner in which it was
executed or committed, etc. . . . . . . . . . .

14 2005 (5) SCC 554.



7. After giving due consideration to the facts and circumstances of
each case, for deciding just and appropriate sentence to be awarded for
an offence, the aggravating and mitigating factors and circumstances in
which a crime has been committed are to be delicately balanced on the
basis of really relevant circumstances in a dispassionate manner by the
court. Such act of balancing is indeed a difficult task. It has been very
aptly indicated in Dennis Councle McGautha v. State of California (402
US 183) that no formula of a foolproof nature is possible that would
provide a reasonable criterion in determining a just and appropriate
punishment in the infinite variety of circumstances that may affect the
gravity of the crime. In the absence of any foolproof formula which may
provide any basis for reasonable criteria to correctly assess various
circumstances germane to the consideration of gravity of crime, the
discretionary judgment in the facts of each case, is the only way in which
such judgment may be equitably distinguished.

8. The object should be to protect society and to deter the criminal
in achieving the avowed object of law by imposing appropriate sentence.
It is expected that the courts would operate the sentencing system so as to
impose such sentence which reflects the conscience of the society and the
sentencing process has to be stern where it should be.

9. Imposition of sentence without considering its effect on the social
order in many cases may be in reality a futile exercise. The social impact
of the crime e.g. where it relates to offences against women, dacoity,
kidnapping, misappropriation of public money, treason and other offences
involving moral turpitude or moral delinquency which have great impact
on social order and public interest, cannot be lost sight of and per se
require exemplary treatment. Any liberal attitude by imposing meagre
sentences or taking too sympathetic view merely on account of lapse of
time in respect of such offences will be result wise counterproductive in
the long run and against societal interest which needs to be cared for
and strengthened by a string of deterrence inbuilt in the sentencing system.

10. The court will be failing in its duty if appropriate punishment is
not awarded for a crime which has been committed not only against the
individual victim but also against the society to which the criminal and
victim belong. The punishment to be awarded for a crime must not be
irrelevant but it should conform to and be consistent with the atrocity
and brutality with which the crime has been perpetrated, the enormity of
the crime warranting public abhorrence and it should “respond to the
society’s cry for justice against the criminal”.”

In the case of Shailesh Jasvantbhai and another v. State of Gujarat and
others,15 the Supreme Court referred to earlier decisions in Dhananjoy Chatterjee

15 2006 (2) SCC 359.
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alias Dhana v. State of W.B.,16 Ravji alias Ram Chandra v. State of Rajasthan,17

State of M.P. v. Ghanshyam Singh, (2003) 8 SCC 13, Surjit Singh v. Nahara Ram &
Anr.,18 State of M.P. v. Munna Choubey19. In Ravji,20 the Supreme Court stated
that the court must not only keep in view the rights of the criminal but also the
rights of the victim of the crime and the society at large while considering the
imposition of appropriate punishment. The punishment to be awarded for a crime
must not be irrelevant but it should conform to and be consistent with the atrocity
and brutality with which the crime has been perpetrated, the enormity of the crime
warranting public abhorrence and it should “respond to the society’s cry for
justice against the criminal”.

In Manish Jalan v. State of Karnataka,21 the Supreme Court considered
Section 357 of the Code in a case where the accused was found guilty of the
offences punishable under Sections 279 and 304A IPC. After noticing Section 357,
the Court considered earlier decision of the Supreme Court in Hari Singh v. Sukhbir
Singh & Ors.,22 wherein it was observed, ‘it may be noted that this power of courts
to award compensation is not ancillary to other sentences but it is in addition
thereto. This power was intended to do something to reassure the victim that he or
she is not forgotten in the criminal justice system. It is a measure of responding
appropriately to crime as well of reconciling the victim with the offender. It is, to
some extent, a constructive approach to crimes. It is indeed a step forward in our
criminal justice system”. Then the court noticed another decision of the Supreme
Court in Sarwan Singh & Ors. v. State of Punjab,23 in which it was observed that
in awarding compensation, it was necessary for the court to decide if the case was
a fit one in which compensation deserved to be granted. Then the court considered
another decision of the Supreme Court in Dilip S. Dahanukar v. Kotak Mahindra
Co. Ltd. & Anr.,24 wherein the court held as under:

“38. The purpose of imposition of fine and/or grant of compensation
to a great extent must be considered having the relevant factors therefor
in mind. It may be compensating the person in one way or the other. The
amount of compensation sought to be imposed, thus, must be reasonable
and not arbitrary. Before issuing a direction to pay compensation, the
capacity of the accused to pay the same must be judged. A fortiori, an
enquiry in this behalf even in a summary way, may be necessary. Some
reasons, which may not be very elaborate, may also have to be assigned;
the purpose being that whereas the power to impose fine is limited and

16 (1994) 2 SCC 220.

17 (1996) 2 SCC 175.

18 (2004) 6 SCC 513.

19 (2005) 2 SCC 710.

20 Supra, note 13.

21 2008 (8) SCC 225.

22 (1988) 4 SCC 551.

23 (1978) 4 SCC 111.

24 (2007) 6 SCC 528.



direction to pay compensation can be made for one or the other factors
enumerated out of the same; but sub-section (3) of Section 357 does not
impose any such limitation and thus, power thereunder should be
exercised only in appropriate cases. Such a jurisdiction cannot be
exercised at the whims and caprice of a Judge.”

Having regard to the above legal position and the fact that the mother of
the victim had no grievance against the appellant therein and she prayed for some
compensation, the Supreme Court held that a lenient view could be taken in the
matter and the sentence of imprisonment could be reduced and, accordingly,
reduced the sentence to the period already undergone and directed the appellant
to pay compensation of ` One lakh to the mother of the victim.

The facts and circumstances of the case which were proved by the
prosecution in bringing home the guilt of the accused under Section 304 Part II IPC
undoubtedly showed despicable aggravated offence warranting punishment
proportionate to the crime. Seven precious human lives were lost by the act of the
accused. For an offence like this which was proved against the appellant, sentence
of three years awarded by the High Court was too meagre and not adequate but
since no appeal was preferred by the State, the Supreme Court refrained from
considering the matter for enhancement. But the Court observed that by letting
the appellant away on the sentence already undergone i.e. two months in a case
like this, it would be travesty of justice and highly unjust, unfair, improper and
disproportionate to the gravity of crime. It is true that the appellant had paid
compensation of ` 8,50,000/- but no amount of compensation could relieve the
family of victims from the constant agony. As a matter of fact, High Court had been
quite considerate and lenient in awarding to the appellant sentence of three years
for an offence under Section 304 Part II IPC where seven persons were killed.

The Court held that the facts and circumstances of the case did not justify
benefit of probation to the appellant for good conduct or for any reduction of
sentence.

7. Need for amendment of the law

7.1. The 42nd Report of the Law Commission of India,
submitted in June, 1971

The 42nd Report of the Law Commission of India, submitted in June, 1971,
examined the provisions of the IPC, and its relevant paragraphs are reproduced
below:

Para 14.8. Section 279 amended. “Section 279 deals with the offence of
rash driving of a vehicle on a public way. We propose to make the fine under this
section unlimited by omitting the words ‘which may extend to one thousand
rupees’.”

Para 14.9. New section 279A – Dangerously overloaded vehicles.There is,
however, no provision corresponding to section 282 under which carrying
passengers in a boat which is unsafe either because of its condition or because of
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its load is an offence. A similar provision should, in our opinion, be made for taking
on the road an unsafe vehicle, and we suggest the addition of a new section 279A
as follows:-

‘279A. Driving unsafe or overloaded vehicle on a public way. Whoever
knowingly or negligently drives any vehicle on a public way when that vehicle is
in such a state or so loaded as to endanger life, shall be punished with imprisonment
of either description for a term which may extend to six months, or with fine, or with
both.’.”

Para 16.21. Section 304A and quality of negligence. “Section 304A deals
with homicide by a rash or negligent act. That the negligence mentioned in the
section is not of the same type as in civil disputes has been made clear by judicial
decisions. In civil cases, courts insist on a maximum standard of care, while criminal
courts require minimum care. If the minimum care is taken, then the criminal courts
would acquit the accused. It was suggested that this judicial interpretation should
be embodied in the section, e.g., by adding the words ‘so as to indicate a want of
due regard for human life’.”

Para 16.22. History of section. “The provision in Macaulay’s Draft Penal
Code was as follows:-

‘304. Whoever causes the death of any person by any act or any illegal
omission, which act or omission was so rash or negligent as to indicate a want of
due regard for human life, shall be punished with imprisonment of either description
for a term which may extend to two years, or fine, or both.’

This clause was inadvertently or otherwise, left out in the final draft. The
present section 304A was subsequently inserted at the instance of the then Law
Minister, Sir James Stephen, by Act 25 of 1870. It was stated in the Statement of
Objects and Reasons:-

‘The Code, as it stands, contains no adequate provision for the punishment
of what English lawyers call manslaughter by negligence. This was provided for in
the draft Code, section 304, and the present Bill supplies the omission.’.”

Para 16.24. No clarification necessary. “… sections 336 and 337 refer to
acts done ‘so rashly or negligently as to endanger human life or the personal
safety of others’. But obviously these or similar words would not be adequate or
appropriate for the purposes of section 304A. We find it difficult to devise a
satisfactory form of words which, while giving effect to the concept of ‘criminal
negligence’, could be regarded as sufficiently expressive and simple. Judicial
decisions have fully explained the scope and content of the section and on the
whole, it seems best not to make any change in the wording.”

Para 16.25. Punishment inadequate. “We are, however, of the view that the
present maximum punishment for the offence is inadequate, and should be increased.
This is desirable, in view of the greater importance which this offence has assumed
since the section was inserted due to the wide use of fast moving mechanically
propelled vehicles and the frequency in the commission of the offence, accompanied



by callousness of the offender towards the victim; often there are cases tried
under this section which are very near to culpable homicide and deserve a severe
sentence.”

Para 16.26. Opinions received. “… in the views expressed on our question
as to the quantum of punishment under the Code, there has been a strong demand
for increase in the punishment under this section. The suggestions vary from
three years to seven years. There is also a suggestion to increase the period to
seven years if more than one death has been caused. … .”

Para 16.27. Maximum punishment to be five years. “After taking into account
our proposal to fix the maximum punishment for culpable homicide not amounting
to murder at ten years, we recommend that the maximum punishment for causing
death by negligence may be half that period, namely, five years.”

Para 16.71. Sections 336 to 338 – Recommendation for increase in
punishment. “The punishment under sections 336 to 338 are not adequate, and
should be increased as follows:-

(i) Section 336: Substitute ‘six months’ for ‘three months’, and ‘five
hundred rupees’ for ‘two hundred and fifty rupees’.

(ii) Section 337: Substitute ‘one year’ for ‘six months’ and omit the
words ‘which may extend to five hundred rupees’.

(iii) Section 338: Substitute ‘three years’ for ‘two years’ and omit the
words ‘which may extend to one thousand rupees’.”

Clauses 116, 117, 123, 138, 139 and 140 of the IPC (Amendment) Bill, 1972,
as introduced in the Council of States on 11.12.1972, contained the above
suggestions of the Law Commission of India. Clauses 118, 119, 127, 141, 142 and
143 of the IPC (Amendment) Bill, 1978, as passed by the Council of States on
23.11.1978, correspondingly carried the above changes; there was slight difference
in the text of new section 279A in that it not only sought to punish the one driving
a vehicle himself but also the one who permitted another person to drive. In
addition, clause 128 of the Bill inserted new section 304B (relating to ‘hit and run’
cases) after section 304A in the IPC, which read as under:

“Causing death or injury by rash or negligent driving. ‘304B. Whoever
by rash or negligent driving of any vehicle causes the death of any person or
causes any injury which is likely to cause the death of such person, the causing of
such death not amounting to culpable homicide, and drives or runs away without
informing any police station within a reasonable time, shall be punished with
imprisonment of either description for a term which may extend to seven years, and
shall also be liable to fine.

Explanation 1.- Where the act constituting the offence under section
304A or this section is committed while under the influence of drink or drug shall
be deemed to have been committed in a rash or negligent manner.

Punishment for Reckless Drivers 93



94 CPJ Law Journal [Vol. IV July 2014]

Explanation 2.- In this section “vehicle” includes “vessel”.’

As the House of the People was dissolved in 1979, the Bill, though passed
by the Council of States, lapsed.

7.2. 156th Report of the Law Commission of India

The 156th Report of the Law Commission of India, submitted in August,
1997, examined the IPC (Amendment) Bill, 1978, and affirmed the above amendments,
except that new section 304B was recommended to be inserted as sub-section (2)
in section 304A because the number could not be ‘304B’ in view of the amendment
of the IPC by Act 43 of 1986 inserting section 304B relating to dowry death.

7.3. The 234th Report of the Law Commission of India,
submitted in June, 1971

The Law Commission of India in its 234th report “Legal Reforms to Combat
Road Accidents’’ on August 22, 2009 had recommended that the maximum
punishment under section 304A, IPC, for “causing death by negligence’’ should
be enhanced from two years imprisonment to ten years imprisonment. The report
of the Law Commission of India runs:

“7. The Law Commission has recommended amendment in section 304A
of the Indian Penal Code to make the offence of rash and negligent driving
punishable with the maximum term of imprisonment of ten years, instead of two
years as at present provided. It has also been recommended that causing death of
any person through driving under the influence of drink or drugs should be
punishable with the minimum term of imprisonment of two years. We have also
recommended various other legal measures to combat road accidents.’’

“8.4 The Law Commission of India now feels that even the maximum term of
imprisonment of five years in section 304A, IPC would not be adequate on the
touchstone of the theory of deterrence keeping in view the present days’ practical
reality and the same should be increased to ten years (also for the proposed sub-
section (2) thereof). It is also felt that the offence under section 304A, IPC should
be non-bailable.’’

“8.5 Causing death of any person through driving under the influence of
drink or drugs should be punishable with the minimum term of imprisonment of
two years.’’

“8.6 Any second or subsequent offence under section 304A, IPC, if the
rash or negligent act involved is the act of driving other than driving under the
influence of drink or drugs, should be punishable with the minimum term of
imprisonment of one year.’’

“8.7 The maximum term of imprisonment in section 279/ (proposed) section
279A, IPC should be increased to five years and any second or subsequent offence
thereunder should be punishable with the minimum term of imprisonment of six
months.’’



“8.8 Any second or subsequent offence under section 336, IPC, if committed
within three years of the commission of the previous similar offence and the rash
or negligent act involved is the act of driving, should be punishable with the
maximum term of imprisonment of two years.’’

“8.9 Any second or subsequent offence under section 337, IPC, if committed
within three years of the commission of the previous similar offence and the rash
or negligent act involved is the act of driving, should be punishable with the
maximum term of imprisonment of three years.’’

“8.10 Any second or subsequent offence under section 338, IPC, if the rash
or negligent act involved is the act of driving, should be punishable with the
maximum term of imprisonment of five years.’’

“8.11 The maximum term of imprisonment in section 184, MVAct should be
increased to five years and that any second or subsequent offence thereunder
should be punishable with the minimum term of imprisonment of six months.’’

8. Conclusions

We may note the following description of the chaotic conditions prevailing
on Indian roads, in the words of Hon’ble Mr. Justice V. R. Krishna Iyer in Rattan
Singh v. State of Punjab25:

“More people die of road accidents than by most diseases, so much so the
Indian highways are among the top killers of the country….

“Parking of heavy vehicles on the wrong side, hurrying past traffic signals
on the sly, neglecting to keep to the left of the road, driving vehicles criss-cross,
riding scooters without helmets and with whole families on pillions, thoughtless
cycling and pedestrian gay walking with lawless ease, suffocating jam-packing
of stage carriages and hell-driving of mini-buses, overloading of trucks with
perilous projections and, above all, policemen, if any, proving by helpless presence
that law is dead in this milieu charged with melee – such is the daily, hourly
scene of summons by Death to innocent persons who take to the roads, believing
in the bona fides of the traffic laws.”

A rash act is primarily an overhasty act, opposed to a deliberate act, but it
also includes an act which, though it may be said to be deliberate, is yet done
without due deliberation and caution. In rashness, the criminality lies in running
the risk of doing an act with recklessness or indifference to consequences.
Negligence means breach of duty caused by omission to do something which a
reasonable man guided by those considerations which ordinarily regulate conduct
of human affairs would do or doing something which a prudent or reasonable man
would not do. Culpable negligence is acting without consciousness that illegal or
mischievous effects will follow, but in circumstances which show that the actor
has not exercised the caution incumbent on him, and that if he had, he would have

25 (1979) 4 SCC 719.
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had the consciousness. Generally, in the case of rashness, the guilty person does
an act and breaks a positive duty; in the case of negligence, he does not do an act
which he was bound to do, because he adverts not to it. ‘Rashness’ conveys the
idea of recklessness or the doing of an act without due consideration; ‘negligence’
connotes want of proper care or the standard of conduct which a reasonably
prudent person would exercise in a similar situation.

If a person willfully drives a motor vehicle into the midst of a crowd and
thereby causes death to some person, it will not be a case of mere rash and
negligent driving and the act would amount to culpable homicide.



New Corporate Law in India

Dr. (Mrs.) Venoo Rajpurohit*

The Companies Act, 2013 is a significant step towards making India’s
corporate legislation contemporary and in line with current business practices.
The Act brings in measures to improve governance in the corporate sector, whether
aimed at owners, managers or other stakeholders, including auditors, and the
protection of investors interests. The Act also proposes several positive measures
on e-governance and simplification of several procedural aspects, which are also
welcome. There are also changes relating to corporate restructuring,
reorganisations, etc, which would also help corporates immensely. The aim of the
legislation was to make India a safe and attractive destination for investment and
to do away with ‘inspector raj’ on companies.

Many new chapters have been introduced, viz., Registered Valuers (ch.17);
Government companies (ch. 23); Companies to furnish information or statistics
(ch. 25); Nidhis (ch. 26); National Company Law Tribunal & Appellate Tribunal
(ch. 27); Special Courts (ch. 28).

New definitions are introduced in the Act, some of which are accounting
standards, auditing standards, associate company, CEO, CFO, control, deposit,
employee stock option, financial statement, global depository receipt, Indian
depository receipt, independent director, interested director, key managerial
personnel, promoter, one person company, small company, turnover, voting right
etc.

1. Company

1.1 Private Company

The limit on maximum number of members increased from 50 to 200. Private
company which is a subsidiary of a public company shall be deemed to be a public
company.1

1.2 Concept of One Person Company

For the formation of the Company only one member is required. The
provision relating to holding of AGM is not mandatory for OPCs’. For the purpose
of memorandum of an OPC the nominee director has to be decided in advance (in
case of death) and written consent from him to be filed with registrar at the time of
registration.2

* M.B.A., LL.M., Ph.D., Guest Faculty, Five Year Law Course, Department of Law, University
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1 The Companies Act, 2013, S. 2(68).
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1.3 Associate Company

A company is considered to be an associate company of the other, if the
other company has significant influence over such company (not being a subsidiary)
or is a joint venture company. Significant influence means control of at least 20 per
cent. of total share capital of a company or of business decisions under an
agreement.3

1.4 Dormant Company

Where a company is formed and registered under this Act for a future
project or to hold an asset or intellectual property and has no significant accounting
transaction, such a company or an inactive company may make an application to
the Registrar for obtaining the status of a dormant company.4

1.5 Small company

It as a company other than a public company having a paid-up share
capital of which does not exceed fifty lakh rupees or such higher amount as may be
prescribed not exceeding ̀ 5 crore or turnover of which does not exceed two crore
rupees or such higher amount as may be prescribed not exceeding twenty crore
rupees.5

1.6 Foreign company

It means any company or body corporate incorporated outside India
which—

(a) has a place of business in India whether by itself or through an agent,
physically or through electronic mode; and

(b) conducts any business activity in India in any other manner.6

1.7 Conversion of Companies

Conversion of Companies already registered has been introduced.7

2. Incorporation of companies

The process has been made faster and compatible with e-governance.

A declaration, in the prescribed form, required to be filed with the Registrar
at the time of registration of a company that all the requirements of the Act in
respect of registration and matters precedent or incidental thereto have been
complied with, will be required to signed by both - a person named in the articles as
a director, manager or secretary of the company as well as by an advocate, a

3 Id., S. 2(6).

4 Id., S. 455.

5 Id., S. 2(85).

6 Id., S. 2(42).

7 Id., S.18 .



chartered accountant, cost accountant or company secretary in practice, who is
engaged in the formation of the company.8

3. Printing of CIN (Corporate Identity Number)

As per section 12 (3), every company shall have to from now paint or affix
its name (provided that where a company has changed its name within last two
years, shall get its name printed on along with former name(s) changed within last
two years), registered office and Corporate Identity Number (CIN) along with
telephone number, fax number, if any, e-mail and website address in all the business
letters, billheads, letter papers and in all its notices and other official publications.

Also in case of an One Person Company the words One Person Company
shall be mentioned in brackets below the name of such company, wherever its
name if printed, affixed or engraved.9

4. Board of Directors

Under the 1956 Act, all directors of an Indian company can be non-resident
Indians. The Companies Act, 2013 requires at least one director of an Indian
company to be resident in India for more than 182 days in a financial year. Further,
certain classes of companies (to be prescribed by the Government) are required to
have at least one woman director on their Board.10

The maximum number of directors in a private company has been increased
from 12 to 15, which can be increased further by special resolution.11

At least four board meetings to be held every year and not more than 120
days to elapse between two consecutive meetings. No requirement to hold the
meeting every quarter.

A notice of not less than 7 days in writing is required to call a board
meeting. The notice of meeting to be given to all directors, whether he is in India or
outside India.12

For the purpose of the calculation of the directors retiring by rotation, the
independent directors shall be out of the ambit.

4.1 Independent directors

Independent directors have been recognised by company law for the very
first time. Their identities have been defined, remuneration restricted, liabilities
limited, separate meetings provided for and duties are defined.

The independent directors have to be rotated. India is probably the first
country in the world to mandate rotation of independent directors. But the list of

8 Id., S. 7.

9 Id., S. 12(3).

10 Id., S. 149(3) .

11 Id., S. 149(1)(a) .

12 Id., S. 173(3) .

New Corporate Law in India 99



100 CPJ Law Journal [Vol. IV July 2014]

countries requiring audit firm rotation extends to 30 including Italy, Brazil, China,
Turkey and Netherlands.

All listed companies shall have at least one-third of the Board as independent
directors. Such other class or classes of public companies as may be prescribed by
the Central Government shall also be required to appoint independent directors.
Nominee director nominated by any financial institution, or in pursuance of any
agreement, or appointed by any government to represent its shareholding shall
not be deemed to be an independent director.

An independent director shall not be entitled to any remuneration other
than sitting fee, reimbursement of expenses for participation in the Board and
other meetings and profit related commission as may be approved by the members.

An Independent director shall not be entitled to any stock option. The
employees stock option (Esop) could not be given to independent directors, as
that was given to employees.

Only an independent director can be appointed as alternate director to an
independent director.

Every independent director has to give an annual declaration of
independence to Board. Independent Director shall not be entitle to receive stock
option but may receive remuneration and reimbursement of expenses. An
independent director shall hold office for as term of five consecutive years but
shall not hold office for more than two consecutive terms. Such independent
director shall be eligible for appointment after expiration of three years of ceasing
and any other association with company thereafter.

The company and independent directors shall abide by provision of
Schedule IV. Independent directors shall not be subject to the provision of retirement
by rotation. Under Section 150, the central government may prescribe manner and
procedure for appointment of independent director. His appointment shall be
approved in general meeting. In notice for such meeting an explanatory statement
shall indicate justification for choosing the appointee. For benefit of companies, a
data bank shall be maintained containing name, address and qualification of eligible
and willing persons.

As per Section 151, a listed company may have one director elected by
such small shareholders. Under section 163, the articles of a company may provide
for the appointment of not less than two-thirds of the total number of the directors
of a company in accordance with the principle of proportional representation.13

4.2 Woman director

At least one woman director shall be on the Board of such class or classes
of companies as may be prescribed.14

13 Id., S. 149 .

14 Id., S. 149(1) Proviso 2.



4.3 Resident Director

Every company shall have at least one director who has stayed in India for
a total period of not less than one hundred and eighty-two days in the previous
calendar year.15

4.4 Duties of Directors

For the first time, duties of directors have been defined. If a director of the
company does not perform his duties as such director, he shall be punishable with
fine which shall not be less than one lakh rupees but which may extend to five lakh
rupees. The duties are that a director of a company16 shall;

(a) act in accordance with the articles of the company.

(b) act in good faith in order to promote the objects of the company for
the benefit of its members as a whole, and in the best interests of the
company, its employees, the shareholders, the community and for the
protection of environment.

(c) exercise his duties with due and reasonable care, skill and diligence
and shall exercise independent judgment.

(d) not involve in a situation in which he may have a direct or indirect
interest that conflicts, or possibly may conflict, with the interest of
the company.

(e) not achieve or attempt to achieve any undue gain or advantage either
to himself or to his relatives, partners, or associates and if such director
is found guilty of making any undue gain, he shall be liable to pay an
amount equal to that gain to the company.

(f) not assign his office and any assignment so made shall be void. ®
assign his office and any assignment so made shall be void.

5. Key Managerial Personnel

Unless the articles of a company provide otherwise, an individual shall not
be the chairperson of the company as well as the managing director or Chief
Executive Officer of the company at the same time. No company can have both
Managing Director and Manager at the same time. Every company belonging to
such class or description of companies as may be prescribed, to have managing
director, or chief executive officer or manager and in their absence, a whole-time
director, company secretary and chief financial officer. Individual limits for
remuneration enhanced in the Act. A KMP of a company cannot be KMP of any
other company other than a subsidiary of such company.17

15 Id., S. 149(3).

16 Id., S. 166 .

17 Id., Ss. 170, 203.
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5.1 Company Secretary

Company Secretary being a KMP shall be appointed by a resolution of the
Board which shall contain the terms and conditions of appointment including the
remuneration.18

5.1.1. Functions of Company Secretary

The functions of the Company Secretary19 shall include-

(a) to report to the Board about compliance with the provisions of this
Act, the rules made there under and other laws applicable to the
company;

(b) to ensure that the company complies with the applicable secretarial
standards;

(c) to discharge such other duties as may be prescribed.

5.1.2. Secretarial Audit

(a) Every listed company and a company belonging to other class of
companies as may be prescribed shall annex with its Board’s report a
Secretarial Audit Report, given by a Company Secretary in Practice, in
such form as may be prescribed.

(b) It shall be the duty of the company to give all assistance and facilities
to the Company Secretary in Practice, for auditing the secretarial and
related records of the company.

(c) The Board of Directors, in their report shall explain in full any
qualification or observation or other remarks made by the Company
Secretary in Practice in his report.

(d) If a company or any officer of the company or the Company Secretary
in Practice, contravenes the provisions of this section, the company,
every officer of the company or the Company Secretary in Practice,
who is in default, shall be punishable with fine which shall not be less
than one lakh rupees but which may extend to five lakh rupees.20

5.1.3 Secretarial Standards Introduced

For the first time, the Secretarial Standards has been introduced and
provided statutory recognition. It is the beginning of a new era where non financial
standards have been given importance and statutory recognition besides Financial
Standards.

Clause 118(10) reads as: “Every company shall observe Secretarial Standards
with respect General and Board Meetings specified by the Institute of Company

18 Id., S. 203(1).

19 Id., S. 205.

20 Id., S. 204.



Secretaries of India constituted under section 3 of the Company Secretaries Act,
1980 and approved by the Central Government.” There is a duty on the Company
Secretary to ensure that the company complies with the applicable Secretarial
Standards.21

5.2 Auditors

The Companies Act, 1956 suffered from some defects in the provisions
relating to audit. These were surfaced after various scams and fraud that shocked
the corporate world. Therefore, it was important that the entire audit standards and
systems were upgraded to bring them in line with globally accepted practices and
make auditors more liable. Therefore, Companies Act, 2013 provides for certain
reformed provisions in respect thereof. The auditors can now be appointed for 5
years with yearly ratification by the shareholders in the annual general meeting.
As far as the listed companies and such other classes of companies as may be
prescribed by the Central Government are concerned they will not be able to
appoint an ‘individual’ as auditor for more than one term of 5 consecutive years
and ‘audit firm’ for more than 2 terms of 5 consecutive years. However, re-
appointment can be made only after the expiry of 5 years from their last term of
appointment. This will ensure that after a certain period a new watchdog will look
at the company’s financials. Audit firms cannot take up more than 20 assignments
at any time.

The Companies Act, 2013 also permits shareholders to rotate an auditor
partner and his team at such interval as desired by the shareholders. The
appointment of auditor will have to be made after taking into account the
recommendation of the audit committee. The Audit committee shall consist of a
minimum of three directors with independent directors forming a majority and
majority of members including its Chairperson shall be persons with ability to read
and understand the financial statement. The company has to place the matter
relating to such appointment for ratification by members at every annual general
meeting.

The Companies Act, 2013 provides that casual vacancy in the office of
auditor has to be filled by the Board of Directors within 30 days. In case of casual
vacancy arising because of ‘resignation’ of an auditor, it will need to be filled by
the shareholders within 3 months from the date of recommendation of the Board of
Directors. There was no such time limit to fill the vacancy under the Companies
Act, 1956

An auditor, if found guilty of acting in a fraudulent manner or abetting or
colluding in any fraud, may be punished. An errant auditor will be removed and not
be eligible to act as auditor of any other company for a period of 5 years. In such
cases, both the firm and the partner concerned will be jointly and severally liable.
Further, for certain violations of their obligations, auditors could be sentenced to
imprisonment and made liable to pay damages to the company, statutory bodies or
authorities, etc.

21 Id., Ss. 118(10), 205.
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One extremely important change is a duty cast on the auditor to report to
the Central Government offence involving fraud if the auditor has reason to believe
that such an offence has been committed against the company by officers or
employees of the company.

The limit in respect of maximum number of companies in which a person
may be appointed as auditor is now fixed as twenty companies.22

Section 143 decide power and duties that every auditor of a company shall
have a right of access at all times to the books of account and vouchers of the
company and shall be entitled to require from the officers of the company such
information and explanation as he may consider necessary for the performance of
his duties as auditor. This section lists some matters which are to inquire specially
and to report. Sub-section (12) cast very important duty; if an auditor, Company
Secretary in practice or Cost Accountant of a company, in the course of the
performance of his duties has reason to believe that an offence involving fraud is
being or has been committed against the company by officers or employees of the
company, he shall immediately report the matter to the Central Government within
such time and in such manner as may be prescribed.23

In order to ensure independence, no auditor will be allowed to provide
non-audit services. A company’s auditor shall not provide, directly or indirectly,
the specified services to the company, its holding and subsidiary company. An
Auditor cannot render any of the following services,24 directly or indirectly to the
company or its holding company or subsidiary company:

1. Accounting and book-keeping service
2. Internal audit
3. Design and implementation of any financial information system
4. Actuarial services
5. Investment advisory services
6. Investment banking services
7. Rendering of outsourced financial services
8. Management services
9. Other prescribed services

6. Shares and Shareholders

6.1 Issue of Shares at Discount

The Companies Act prohibits issuances of shares at a discount. The only
exception to this is the issuance of sweat equity shares, which may be issued at a
discount in accordance with provisions of the Act.25

22 Id., Ss. 139-141.

23 Id., S. 143.

24 Id., S. 144.

25 Id., S. 53.



6.2 Protection of shareholders

Issue and transfer of securities and non-payment of dividend by listed
companies, shall be administered by SEBI by making regulations.26

An act of fraudulent inducement of persons to invest money is punishable
with imprisonment for a term which may extend to ten years and with fine which
shall not be less than three times the amount involved in fraud.27

A suit may be filed by a person who is affected by any misleading statement
or the inclusion or omission of any matter in the Prospectus or who has invested
money by fraudulent inducement.28

Shareholders and depositors can now sue not only the company and its
directors but also its auditors, expert advisors and consultants for mis-management
and claim damages, compensation or any other suitable action.

6.3 Protection of minority shareholders

The dissenting minority shareholders are provided an exit from the company
promoter or controlling shareholders.29

7. Class action suits

For the first time, a provision has been made for class action suits. It is
provided that specified number of member(s), depositor(s) or any class of them,
may, if they are of the opinion that the management or control of the affairs of the
company are being conducted in a manner prejudicial to the interests of the company
or its members or depositors, file an application before the Tribunal on behalf of
the members or depositors.

Where the members or depositors seek any damages or compensation or
demand any other suitable action from or against an audit firm, the liability shall be
of the firm as well as of each partner who was involved in making any improper or
misleading statement of particulars in the audit report or who acted in a fraudulent,
unlawful or wrongful manner.

The order passed by the Tribunal shall be binding on the company and all
its members, depositors and auditors including audit firm or expert or consultant or
advisor or any other person associated with the company.30

8. Prohibition of insider trading

New clause has been introduced with respect to prohibition of insider
trading of securities. The definition of price sensitive information has also been
included.31

26 Id., S. 24.
27 Id., S. 36.
28 Id., S. 37.
29 Id., S. 242.
30 Id., S. 245.
31 Id., S. 195.
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9. Prohibition on Forward dealings

Directors and the key managerial personnel of a company are prohibited
from forward dealings in securities of the company.32

10. Prevention of Fraud

The Companies Act, 2013 seeks to ensure better corporate governance
and reduction of corporate delinquency which has led to the introduction of Section
36(c). This Section envisages punishment for fraud for ‘any person’ who either
recklessly or knowingly makes any statement, promise or forecast which is false,
deceptive or misleading, or deliberately conceals any material facts, to induce
another person to enter into, or to offer to enter into any agreement for, or with a
view to, obtaining credit facilities from any bank or financial institution. The purview
of this section is expansive as it has been drafted to bring within its scope not only
those parties related to the company but, also include, any person not having any
co-relation to the company. The liability of the person hereunder is extremely strict
as any statement made under any circumstances, any projections or forecasts for
the company that result in the entering into an agreement by a bank or financial
institution may result in punishment which may extend upto ten years of
imprisonment and fine upto a maximum of three times the amount of the fraud. The
legislation grants statutory powers to the Serious Fraud Investigation Office (SFIO)
to tackle corporate fraud.33

10.1 Punishment for fraudulently inducing persons to invest
money

The term “Fraud” has for the first time been defined. Any person who,
either knowingly or recklessly makes any statement, promise or forecast which is
false, deceptive or misleading, or deliberately conceals any material facts, to induce
another person to enter into, or to offer to enter into any agreement for, or with a
view to, obtaining credit facilities from any bank or financial institution shall be
liable for punishment for fraud. This provision is proposed to help in curbing a
major source of corporate delinquency.34

10.2 Fraudulent issue of duplicate certificate of shares

If a company with intent to defraud, issues a duplicate certificate of shares,
the company shall be punishable with fine which shall not be less than 5 times the
face value of the shares involved in the issue of the duplicate certificate but which
may extend to 10 times the face value of such shares or rupees 10 crores, whichever
is higher. Stringent penalties have also been imposed for defaulting officers of the
company.35

32 Id., S. 194.

33 Id., S. 447.

34 Id., S. 36.

35 Id., S. 46(5).



10.3 Fraudulent transfer of shares

Where any depository has transferred shares with an intention to defraud
a person, it shall be liable under section 447 i.e. provisions for punishment for
fraud.36

11. Corporate Social Responsibility

India is probably the first country to require by law that companies spend
a defined portion of their profits on fulfilling social responsibilities. In most other
countries, there are no mandatory obligations imposed on companies under law to
carry out CSR activities. One example of mandatory CSR is Saudi Arabia, where
companies are required to pay amounts equal to 2.5 percent of the income to the
revenue department, which then distributes the amounts to the needy around the
country. While this operates more like a government levy on corporate profits, in
India, the CSR is left to the discretion of individual companies to determine the
manner in which the amounts are deployed in accordance with Schedule VII of the
Companies Act, 2013.

India has ushered in sweeping changes with regard to how corporations
are governed, audited and held accountable in India. Prior to the amended CSR
clause, the MCA, had adopted a midway approach, short of making CSR mandatory,
by prescribing that companies ‘must make every endeavor’ to ensure that they
spend a minimum amount on activities pursuant to their CSR policy.

 The CSR clause would now make it mandatory for a company with a (i) net
worth of ̀  500 crores; or (ii) turnover of ̀  1,000 crores; or (iii) net profit of ̀  5 crore,
in a fiscal year, to conduct CSR activities. To fund these activities, companies will
have to spend a minimum profit of two (2) percent of their preceding three years
average profit on CSR activities.

CSR is a mandatory legal requirement, despite not establishing penalties
for non-compliance except for a disclosure for noncompliance in the Board of
Directors’ report. The approach is to ‘comply or explain’ principle with penalties
applicable only if an explanation is not offered. The company shall give preference
to local areas where it operates, for spending amount earmarked for Corporate
Social Responsibility (CSR) activities.

Every company having net worth of rupees 500 crore or more, or turnover
of rupees 1000 crore or more or a net profit of rupees 5 crore or more during any
financial year is required to constitute a Corporate Social Responsibility Committee
of the Board consisting of three or more directors, out of which at least one
director shall be an independent director.

The CSR Committee is to formulate and recommend Corporate Social
Responsibility Policy which shall indicate the activity or activities to be undertaken
by the company as specified in schedule VII and shall also recommend the amount
of expenditure to be incurred on the CSR activities.37

36 Id., S. 56 .
37 Id., S. 135.
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12. Working of the companies

No permission of central government required to give a loan to a director,
for entering into any related party transactions, for appointment of any director or
any other person to any office or place of profit in the company or its subsidiary
and for the appointment of a cost auditor to conduct the cost audit.38

12.1 Preference shares

Preference shares have to be redeemed within 20 years of issue except for
Infrastructure projects with certain conditions.39

12.2 Whistleblower Protection

The Companies Act, 2013 requires listed companies and certain other
classes of companies (to be prescribed) to establish a ‘vigil mechanism’ for directors
and employees to report their concerns and to provide adequate safeguards against
the victimization of whistleblowers.40

12.3 Financial Statement

For the first time, the term ‘financial statement’ has been defined to include—
a balance sheet as at the end of the financial year; a profit and loss account, or in
the case of a company carrying on any activity not for profit, an income and
expenditure account for the financial year; cash flow statement for the financial
year; a statement of changes in equity, if applicable; and any explanatory note
annexed to, or forming part of, any document.

The financial statement, with respect to One Person Company, small
company and dormant company, may not include the cash flow statement.

The financial statement, including consolidated financial statement, if any,
shall be approved by the Board of directors before they are signed on behalf of the
Board at least by the Chairperson of the company authorised by the Board or by
two directors out of which one shall be managing director and the Chief Executive
Officer, if he is a director in the company, the Chief Financial Officer and the
company secretary of the company, wherever they are appointed, or in the case of
a One Person Company, only by one director, for submission to the auditor for his
report thereon.41

38 Id., S. 196.

39 Id., S. 55.

40 Id., S. 218.

41 Id., S. 129.



12.4 Re-opening of books of account and Recasting of
financial statements

A new provision inserted in the Companies Act, 2013 provides that a
company shall not re-open its books of account and shall not recast its financial
statements, unless an application in this regard is made by the (i) Central
Government; (ii) the income-tax authorities; (iii) the SEBI; (iv) any other statutory
regulatory body or authority or any person concerned and upon such an application
an order is passed by the Tribunal or a court of competent jurisdiction to the effect
that—

(a) the relevant earlier accounts were prepared in a fraudulent manner; or
(b) the affairs of the company were mismanaged during the relevant period,

casting a doubt on the reliability of financial statements.

Hitherto, the subject of re-opening a company’s financial statements was
governed in terms of clarifications issued by the Department of Company Affairs
(now, the Ministry of Corporate Affairs) (“DCA”). In the year 1987, the DCA had
clarified that a company could reopen and revise its accounts even after their
adoption in the annual general meeting in order to comply with “technical
requirements of taxation laws”. Later, in the year 2003, the DCA vide General
Circular No. 1/2003 had further clarified that a company could reopen and revise its
accounts even after their adoption in the annual general meeting and filing with
the Registrar of Companies “in order to comply with technical requirements of any
other law to achieve the object of exhibiting true and fair view”.

A strict interpretation of section 130 of the Companies Act, 2013 would,
however, mean that any revision/ reopening of financial statements would now,
solely, be permitted through a court/ Tribunal driven process, wherein an application
to this effect would need to be filed by either one of the specific classes of applicants
mentioned. Further, as compared to the grounds for reopening of financial
statements that had been specified by the DCA, the grounds on which the court/
Tribunal would allow for re-opening of financial statements also seem to be limited
only to those scenarios where either the earlier accounts were prepared in a
fraudulent manner or where the affairs of the company were mismanaged during
the relevant period, casting a doubt on the reliability of financial statements.42

12.5 Financial Year to end on March 31st every year

The financial year of any company can end only on March 31 and the only
exception is for companies which are holding/subsidiary of a foreign entity requiring
consolidation outside India.43

42 Id., S. 130.

43 Id., S. 128.
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12.6 National Financial Reporting Authority

The creation of a National Financial Reporting Authority will take over
from NACAS the job of standard setting and will also enforce compliance with
accounting and auditing standards as well as professional conduct standards
thereby diminishing the power of ICAI. The Central Government may be notification
constitute a National Financial Reporting Authority to provide for matters related
to accounting and auditing standards.

Introduction of National Financial Reporting Authority is not a new thing
as such. Institute of Chartered Accountants of India earlier had many of these
powers. This authority shall be responsible for accounting and auditing standards
in India. This authority shall be responsible for monitoring and enforce compliance
of these standards and for that purpose oversee the quality of professions
associated with ensuring compliances. The authority shall investigate professional
and other misconducts committed by members and firms of chartered accountants.
There is also a provision for appellate authority.44

12.7 Nomination and Remuneration Committee

The constitution of Nomination and Remuneration Committee has also
been made mandatory in the case of listed companies and such other class or
classes of companies as may be prescribed.

The Nomination and Remuneration Committee shall formulate the criteria
for determining qualifications, positive attributes and independence of a director
and recommend to the Board a policy, relating to the remuneration for the directors,
key managerial personnel and other employees. The Nomination and Remuneration
Committee shall consist of three or more non-executive director(s) out of which
not less than one half shall be independent directors.45

12.8 Stakeholders Relationship Committee

Where the combined membership of the shareholders, debenture holders,
deposit holders and any other security holders is more than one thousand at any
time during the financial year, the company shall constitute a Stakeholders
Relationship Committee.

13. E-Governance

E-Governance for various company processes like maintenance and
inspection of documents in electronic form, option of keeping of books of accounts
in electronic form, financial statements to be placed on company’s website, holding
of board meetings through video conferencing/other electronic mode; voting
through electronic means have been introduced.

44 Id., S. 132.

45 Id., Ss. 177, 178.



Central Government may prescribe the class or classes of companies in
which a member may exercise their vote at meetings by electronic means.

Participation of directors at Board Meetings has been permitted through
video-conferencing or other electronic means, provided such participation is
capable of recording and recognizing. Also, the recording and storing of the
proceedings of such meetings should be carried out.

At least seven days’ notice for a Board meeting may be sent by electronic
means to every director at his address registered with the company.46

14. Annual Return

Now in respect of all the companies (except one person companies and
small companies), whether private or public, listed or unlisted, the annual return
has to be signed by either a company secretary in employment or by a company
secretary in practice i.e. where no Company Secretary is appointed by the company,
the Annual Return is compulsorily required to be signed by the Company Secretary
in practice.

In case of a listed company and other prescribed companies, even if the
Annual Return is signed by the Company Secretary in employment, it is further
required to be certified by the Company Secretary in Whole time practice.In relation
to a One Person Company and Small Company, the annual return is required to be
signed by the Company Secretary, or where there is no Company Secretary, by one
director of the company.

In case a Company Secretary in practice certifies the annual return otherwise
than in conformity with the requirements, such Company Secretary shall be
punishable with fine which shall not be less than fifty thousand rupees but which
may extend to five lakh rupees.

Requirement of compliance certificate done away with and in its place
scope of annual return has been enlarged. Annual Return to be signed by a director
and the company secretary, or where there is no company secretary, by a company
secretary in practice. The annual return, filed by a listed company or, by a company
having such paid-up capital and turnover as may be prescribed, shall be certified
by a company secretary in practice in the prescribed form, stating that the annual
return discloses the facts correctly and adequately and that the company has
complied with all the provisions of this Act.47

46 Id., S. 173.

47 Id., S. 92.
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15. Quorum of general meeting for a public company

It will now depend upon the number of members of the Company. For
companies with more than 5,000 members, at least 30 should be present personally.
The Companies Act, 1956 prescribes a fixed quorum of 5 persons.48

16. Inspection, Enquiry and Investigation

Now it has been provided that where in connection with enquiry or
investigation into the affairs of the company or reference by the Central Government,
or on complaint by specified number of members or creditors or any other person
having a reasonable any person that the transfer or disposal of funds, properties
or assets is likely to take place which is prejudicial to the interest of the company,
then the Tribunal may order for the freezing of such transfer, removal or disposal of
assets for a period of three years. The provisions of inspection or investigation
applicable to Indian companies shall also apply mutatis-mutandis to inspection or
investigation of foreign companies.

SFIO is given wide powers. Stringent penalty is provided for fraud related
offences. SFIO’s report is to be treated as report filed by Police Officer. SFIO will
have power to arrest in certain cases which attract punishment for Fraud and
person accused of such offence shall be released on bail subject to conditions
mentioned. Protection of employees during investigation by the authority is
provided. During inquiry and investigation or on request of creditor having due of
more than one lakh, the central government may by order direct that transfer,
removal or disposal of funds, assets, properties of the company shall not take
place during such period not exceeding three years or may put restrictions and
conditions as deemed fit. Foreign companies are also covered under these
provisions.49

17. Restructuring and Liquidation

The entire rehabilitation and liquidation process has been made time bound.
Winding up is to be resorted to only when revival is not feasible. The Tribunal may
appoint an interim administrator or a company administrator from the panel of
Company Secretaries, CAs, CWAs, etc. maintained by the Central Government.50

The Company Administrator shall prepare a scheme of revival and
rehabilitation. If revival scheme is not approved by the creditors, the Tribunal
shall order for winding up of the company. The new law mandates payment of two
years’ salary to employees in companies that wind up operations as a safeguard to
workmen.51

48 Id., S. 103.

49 Id., Ss. 221, 228.

50 Id., S. 258.

51 Id., S. 259.



52 Id., S. 268.

53 Id., S. 275.

54 Id., S. 435.

55 Id., S. 436.

56 Id., S. 234.

No civil court shall have jurisdiction in respect of any matter on which
Tribunal or Appellate Tribunal is empowered.52

18. Company Liquidators

The Tribunal may appoint Provisional Liquidator or the Company Liquidator
from a panel maintained by the Central Government consisting of Company
Secretaries, Chartered Accountants, Advocates and Cost Accountants. On an
appointment as provisional liquidator or Company Liquidator, such liquidator is
required to file a declaration in the prescribed form disclosing conflict of interest or
lack of independence in respect of his appointment, if any, with the Tribunal.

The Company Liquidator may, with the sanction of the Tribunal, appoint
one or more professionals including Company Secretaries to assist him in the
performance of his duties and functions under the Act.53

19. Special Courts

For the speedy trial of offences, the Central Government has been
empowered to establish special courts in consultation with the Chief Justice of the
High Court within whose jurisdiction the judge is to be appointed.54

All offences under this Act shall be triable by the Special Court established
for the area in which the registered office of the company in relation to which the
offence is committed or where there are more special courts than one for such area,
by such one of them as may be specified in this behalf by the High Court concerned.

The Special Court would have the liberty to try summary proceedings for
offences punishable with imprisonment for a term not exceeding three years,
although it may order for the regular trial.55

20. Cross-border Mergers

Cross-border Mergers are allowed with any foreign company. The cross
border merger may be made between companies registered under this Act and
companies incorporated under jurisdiction of such countries as may be notified by
the Central Government.56

21. Registered Valuers

Valuation in respect of any property, stock, shares, debentures, securities,
goodwill, networth or assets of a company shall be valued by a person registered
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as a valuer. The Central Government shall maintain a register of valuers. The valuer
shall be a person having such qualification and experience and registered as a
valuer in such manner and on such terms and conditions as may be prescribed.57

22. Conclusion

The Act both simplifies and complicates Indian corporate law and therefore
developments around the implementation of the provisions should be closely
monitored. On one hand, it reduces the number of sections from over 650 in the
1956 Act to 470 in the Companies Act, 2013, but on the other it increases substantially
the extent of delegated legislation; there are over 300 places where the rules need
to be prescribed, and these provisions would only be effective when the related
rules are framed and notified. So while the Companies Act, 2013 per se is shorter
and structured in a manner that gives flexibility to the government to amend the
rules as and when required, it also makes the legislation complex for the corporate
to apply. The law is also expected to be strewn over numerous rules and notifications
in addition to the Act.

57 Id., S. 247.



Limitations on the Coparcenary Rights of the
Woman

Dr. Simmi Virk*

Coparcenary under the Hindu Law is an institution for holding Joint Hindu
property as a “unity of title, possession and interest”. To clarify the term further, a
Hindu Coparcenary is a much narrower body than a Hindu joint family, it includes
only those persons who acquire by birth an interest in the coparcenary property,
they being the sons, grandsons and great-grandsons of the holders of the property
for the time being.

The concept of coparcenary as understood in the general sense under
English law has different meaning in India or Hindu legal system. In English law,
coparcenary is the creation of act of parties or creation of law. In Hindu law,
coparcenary cannot be created by acts of parties, however, it can be terminated by
acts of parties. The coparcenary in Hindu law was limited only to male members
who descended from the same male ancestors within three degrees.

It is important to note the distinction between ancestral property and
separate property. In order to be able to claim a partition, it does not matter how
remote from the common ancestor a person may be, provided he is not more than
four degrees removed from the last male owner who has himself taken an interest
by birth.1 Property inherited by a Hindu from his father, father’s father, or father’s
father’s father, is ancestral property. Property inherited by him from other relations
is his separate property. The essential feature of ancestral property is that if the
person inheriting it has sons, grandsons or great grandsons, they become
coparceners with him and become entitled to it by reason of their birth.

Now, a question which may arise in the case of a female is whether she is
entitled to as a right to become a coparcener in the determination of coparcenary
interest. In fact, the main emphasis in recent years has been on granting the
proprietary rights to female children equal to the proprietary rights of male children.
The division of property of a coparcenary will depend on the nature of the property
whether the property which is in the hands of the coparceners is ancestral property
or it is the self-acquired property of the coparceners. In any case inclusion of a
female child in coparcenary is not against the letter and spirit of Hindu law.

* Assistant Professor (Law), Chanderprabhu Jain College of Higher Studies and School of
Law, GGSIPU, Delhi. Email Id.:advo.simmi@gmail.com. Paper presented at National
Seminar on “A WORLD IN TRANSITION: NEW CHALLENGES FOR WOMEN
EMPOWERMENT” at RGNUL, Patiala on 22nd Feb., 2014.

1 P.V. Kane, History of Dharmasastra, Vol. III, 591 (3rd ed.1993). Vide, Moro v. Ganesh,
10 Bm. HCR.
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The Parliament in their wisdom for the benefit of the women and to give
them equal status in the society amended the Hindu Succession Act, 1956 by
giving better right to women to protect them against injustice in the right to inherit
property, if any.

The Amendment Act, 2005 was enacted to remove discrimination as
contained in S. 6 of the Hindu Succession Act, 1956 by giving equal rights and
liabilities to the daughters in the Hindu Mitakshara coparcenary property as the
sons have.2 Hence, when females are made entitled to become coparceners it does
not militate against the nature and concept of coparcenary because it is the social
and proprietary aspect which prominently make it necessary that females should
be included in the concept of coparcenary.

1. Pre-Constitutional Period

A Hindu woman has never been denied the use of her property. Even in
Manusmriti one can see that right to hold property had been respected.3 Jurists
like Yajnavalkya, Katyayana and Narada further promoted the concept of women’s
right to property. Women’s property rights improved and defined during their time.
The Smritikars created a unique type of property to women, the stridhana. Since
ancient times stridhana was treated as women’s separate property.4 Jimutavahana
went to the extent of stating that woman as absolute control over her property
even after marriage.5 It was Gautama Dharmasastra who first called women’s
property as Stridhana share. Mayne also opined that the original bride price
payable to the parents appears to have become transferred into the dowry for the
wife.6

Apart from this stridhana, a married woman could receive gifts from
strangers; she could also make her own contributions by doing other skilled labor.
Yet, she had no absolute control over her property because her right to dispose of
the property was restricted. This was done to control her. If there was no control,
she would become independent.7 So it is clear that women did not enjoy property
rights in the ancient period. Yet woman was allowed to keep her stridhana as her
separate property.8

In earlier period, the woman could hold property but in practice, in
comparison to men’s holding, her right to dispose of the property was qualified.
This was the situation prior to 1937 when there was no codified law. The Hindu
Women’s Right to Property Act, 1937 was one of the most important enactments

2 Gurbax Singh, The Principles of Hindu Law, (2009) P.716.

3 Kanaka Latha Mukund, ‘Turmeric Land, women’s property rights in Tamil society since
early medieval times’’, XXVII/17,Economic and Political Weekly, WS-2 (1992).

4 Alladi Kuppuswami(ed.) Mayne’s Hindu law and Usage 840(12th edn., Bharat Law House,
1986).

5 Ibid.

6 Supra, note 4 at 840.

7 Id.,at 841.

8 Ibid.



that brought about changes to give better rights to women. The said Act was the
outcome of discontent expressed by a sizeable section of society against the
unsatisfactory affairs of the women’s rights to property. Even the said Act did not
give an absolute right to women. Under the said Act a widow was entitled to a
limited interest over the property of her husband – what was to be termed as Hindu
widow’s estate.9

2. Post-Constitutional Period

The Constitution of India enshrines within it the very important principle
of justice, liberty, equality and fraternity for all citizens of the country. This
fundamental law of our land assures the dignity of individuals irrespective of their
sex, religion or place of birth.10 While framing the Constitution, the framers were
well aware of the various discriminatory practices and suppression of women’s
rights by the male dominated society.

Therefore, certain general as well as specific provisions were incorporated
for the protection and improvement of the women. Article 14, 15(2), (3) and Article
16 of the Constitution of India, attempt not only inhibit discrimination against
women but in appropriate circumstances provide a free hand to State to provide
protective discrimination in favour of women. Thus Article 15(3) declares that
nothing in this article shall prevent the state from making any special provision for
women and children. Also Part IV of the Constitution which contains the Directive
Principles of State Policy inter alia provides that the State shall endeavour to
ensure equality among individuals.11

3. Position under the Hindu Succession Act, 1956

The Hindu Succession Act, 1956 is an attempt to reform Hindu law and
make it more gender just and it was clarified that the death of a man would result in
a deemed partition of his share in the joint property. This partitioned share would
then be distributed equally among his children and widow. His self-acquired property
would be divided equally among his sons and daughters and widow. Thus female
heirs were entitled to property rights in the estate of the deceased male Hindu. The
above said Section applies to the self acquired property or the separate property
of a male Hindu.

3.1 Female Coparcener’s right over coparcenary property

Before the amendment of 2005, Section 6 of the Hindu Succession Act,
1956 clearly states that in the case of joint family property, known as coparcenary
property, the interest of a male Hindu, on his death, would devolve by survivorship
upon the surviving members of the coparcenary and not in accordance with the
above said provision. Coparcenary consists of grandfather, father, son and son’s
son. However, if the deceased had left him surviving a female relative (daughter,

9 P.Rajendran, “Women’s Right to Property,”(Feb.25,2011).Available at: http://
newcenturyindianlaw, .in/2011/02/blog. womens-right-to-property.html.

10 Article 15 (1) of the Constitution of India.
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widow, mother, daughter of a predeceased son, widow of a predeceased son,
daughter of a predeceased son of a predeceased son, widow of a predeceased son
of a predeceased son) the interest of the deceased in the coparcenary shall devolve
by testamentary or intestate succession, as the case may be, under this Act and
not by survivorship. For example, A (who had an interest in the coparcenary
property) dies leaving behind him his 2 sons B & C and a daughter D. When he
was alive, B & C (sons) were members of the coparcenary and D (daughter) was
not a member of the coparcenary. On the death of A, his daughter D will get only 1/
3 share in the 1/3 share of her father in the coparcenary property. It means the sons
B & C will get 1/3 +1/9 each where as the daughter D will get only 1/9 shares in the
property.12

The Section 6 of the Amendment Act has an overriding effect, so far as the
partition of a coparcenary property and succession of interest of deceased member
(male or female) is concerned. Section 6(2) of the Hindu Succession Act after its
amendment by the Hindu Succession (Amendmemnt) Act, 2005 provides that any
property to which a Hindu female becomes entitled by virtue of sub-section (1)
shall be held by her with the incidents of coparcenary ownership and shall be
regarded, notwithstanding anything contained in this Act, or any other law for the
time being in force, as property capable of being disposed of by her by testamentary
disposition. However, although the daughter has been included as a coparcener
by way of this amendment but the wife, mother and widow are still standing in
queue for their admission in the coparcenary.13

In Ram Belas Singh v. Uttamraj Singh,14 the suit for partition was filed
after coming into force of the Hindu Succession (Amendment) Act, 2005. The High
Court held that it had substituted section 6 of the Hindu Succession Act, 1956 and
provided that in a joint Hindu family governed by Mitakshara law, daughter of a
coparcener shall by birth become a coparcener in her own right in the same manner
as the son and will have the same rights in the coparcenary property as she would
have if she would have been a son and shall also be subject to the same liabilities
in respect of the said coparcenary property as that of a son.

Section 14 of the Hindu Succession Act 1956, makes it clear that any property
possessed by a female Hindu (whether acquired before or after the commencement
of the Act) becomes her absolute property to be held by her as full owner thereof
and not as a limited owner. This section recognizes equality of sexes and elevates

11 Article 38 (2) of the Constitution provides that the State shall strive to minimize the
inequalities in income and endeavour to eliminate inequalities in status, facilities and
opportunities, not only among individuals but also amongst groups of people residing in
different or engaged in different vocations.

12 Supra, note 12.

13 Supra , note 2, p.717.

14 AIR 2008 Pat. 81.



the women from subservient position in the field of economy to a higher pedestal.15

Whatever share or property she received in lieu of her maintenance became her
absolute property after 1956.16

Section 14 of the Act provides that the property of a female Hindu is to be
her absolute property:

(1) Any property possessed by a female Hindu, whether acquired before or
after the commencement of this Act, shall be held by her as full owner thereof
and not as a limited owner.

Explanation: In this sub-section “property” includes both movable and
immovable property acquired by a female Hindu by inheritance or devise, or
at a partition, or in lieu of maintenance or arrears of maintenance, or by gift
from any person, whether a relative or not, before, at or after her marriage, or
by her own skill or exertion, or by purchase or by prescription, or in any
other manner whatsoever, and also any such property held by her as Stridhan
immediately before the commencement of this Act.

(2) Nothing contained in sub-section (1) shall apply to any property acquired
by way of gift or under a will or any other instrument or under a decree or
order of a civil court or under an award where the terms of the gift, will or
other instrument or the decree, order or award prescribe a restricted estate
in such property.

3.2 Daughters as coparceners

No doubt, provisions under the Hindu Succession Act, 1956 are gender
discriminatory. To remove the said gender discriminatory provisions the Hindu
Succession (Amendment) Act, 2005 was enacted and the said Act came into force
on 9th September, 2005 and it gives the following rights to daughter of a coparcener
that—

(a) by birth become a coparcener in her own right in the same manner as
the son;17

(b) have the same rights in the coparcenary property as she would have
had if she had been a son;18

(c) be subject to the same liabilities in respect of the said coparcenary
property as that of a son, and any reference to a Hindu coparcener
shall be deemed to include a reference to a daughter of a coparcener.19

15 Bai Vijaya v. Thakuribai Chela Bhai, AIR 1979 SC 993.

16 Poonam Pardhan Saxena, Family Law Lectures Family Law-II, (2004) p.429.\

17 The Hindu Succession (Amendment) Act, 2005, Sec. 6(1) (a).

18 Id., Sec. 6(1) (b).

19 Id., Sec. 6(1) (c).
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Where a Hindu dies after the commencement of the Hindu Succession
(Amendment) Act, 2005, his interest in the property of a Joint Hindu family shall
devolve by testamentary or intestate succession, as the case may be, under this
Act and not by survivorship, and the coparcenary property shall be deemed to
have been divided as if a partition had taken place and,-

(a) the daughter is allotted the same share as is allotted to a son;20

(b) the share of the pre-deceased son or a pre-deceased daughter, as they
would have got had they been alive at the time of partition, shall be
allotted to the surviving child of such pre-deceased son or of such
pre-deceased daughter;21

(c) the share of the pre-deceased child of a pre-deceased son or of a pre-
deceased daughter, as such child would have got had he or she been
alive at the time of the partition, shall be allotted to the child of such
pre-deceased child of the pre-deceased son or a pre-deceased daughter,
as the case may be.22

Section 23 of the Hindu Succession Act, 1956 relating to right of residence
in dwelling houses has been omitted under the Hindu Succession (Amendment)
Act, 2005 where a Hindu intestate has left surviving him or her both male and
female heirs and his or her property includes a dwelling house, wholly occupied by
members of his or her family, the right of any such female heir to claim partition of
the dwelling house shall not arise until the male heirs choose to divide their
respective share therein; but the female heir shall be entitled to a right of residence
therein; Provided that where such female heir is a daughter, she shall be entitled to
a right of residence in the dwelling-house only if she is unmarried or has been
deserted by, or has separated from her husband or is a widow.

Thus gender discrimination has been removed to a larger extent by the
Amendment Act, 2005. Now, daughters can claim equal right in the self-acquired
property and also coparcenary property left by their father.

An analytical look at the section reveals that the female Hindu is conferred
the absolute right to her property. In V Tulasamma v. V Sesha Reddy,23 the Hon’ble
Apex Court held that:

“Besides possessing an existing right of maintenance, a woman in
the Hindu family is also conferred right in the family property. It cannot be
said that partition deed is something creating a new right in her in so far as
the property is not concerned; nor it amounts to acquiring of the property
by her by virtue of partition deed when the facts are so, there would be the

20 Id., Sec. 6(3) (a).

21 Id., Sec. 6(3) (b).

22 Id., Sec. 6(3) (c).

23 (1977) 3 SCC 99.



application of sub section (1) of Sec.14 and not of sub section (2) of the
said Section. The Court further held that a widow is entitled to maintenance
out of her deceased husband’s estate, irrespective of whether that estate is
in the hands of his male issue or other coparceners.”

In another historic judgment,24 the Apex Court opined:

“Maintenance, as we see it, necessarily must encompass a provision
for residence. Maintenance is given so that the lady can live in the manner,
more or less, to which she was accustomed. The concept of maintenance
must, therefore, include provision for food and clothing and the like and
take into account the basic need of a roof over the head. Provision for
residence may be made either by giving a lump sum in money, or property
in lieu thereof. It may also be made by providing, for the course of the
lady’s life, a residence and money for other necessary expenditure. Where
provision is made in this manner, by giving a life interest in property for the
purposes of residence, that provision is made in lieu of a pre-existing right
to maintenance and the Hindu lady acquires far more than the vestige of
title which is deemed sufficient to attract Section 14(1).”

3.3 Status of wife as a coparcener

One of the major changes brought about by the amendment to change the
exclusive prerogative of males to be coparceners and conferring right by birth in
the coparcenary property in favour of a daughter as well. This has altered the
fundamental framework of Mitakshara coparcenary and a daughter is now inter
alia capable of acquiring an interest in the coparcenary property, demand a partition
of the same and dispose of the same through testamentary disposition. However,
a distinction is still maintained between the two classes of females- (a) who are
born in the family and (b) who become members of the joint family by marriage to
coparceners. The former now have the right by birth in coparcenary property
under the amended Section 6 of Act, 2005 but the latter are not specifically explained
under this Section. Their rights over the joint family property continue to be the
same, like maintenance out of its funds, a right of residence in the family house,
etc. So wives married into the family are still deprived of any share in the coparcenary
property as a matter of right. On the other hand the share of the daughter would
diminish the share of the wife married to a coparcener.

4. Limitations on Coparcenary Rights of Woman

Thus amendments made in 2005 are definitely a step in the right direction
towards setting up an equal basis of property ownership at birth. The Amendment
Act of 2005 has attempted to make the daughter of coparcener a ‘coparcener’. This

24 Komalam Amma v. Kumara Pillai Raghavan Pillai and Ors. MANU/SC/8262/2008.
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amendment was made under the pretext of allowing for gender friendly succession
laws.

However, there are many ambiguities surrounding an understanding of the
Hindu Succession (Amendment) Act, 2005. As mentioned above, wives married
into the family are still deprived of any share in the coparcenary property as a
matter of right.

Thus the first problem encountered on examining Section 6 entails the lack
of an explicit distinction between married and unmarried daughters. This fact must
be emphasized as the married and the unmarried daughter do differ in respects
such as membership of family; something which is crucial to the notion of the
coparcenary.

However, working under the assumption that the term daughter, as used in
the Act, is inclusive of both married and unmarried daughters, it is necessary to
understand that the attempt to distinguish between a married and unmarried daughter
might prove futile, with respect to defining the coparcenary.25

Next problem is while defining the coparcenary concern the inclusion or
exclusion of the adopted daughter is concerned. The text of the Section 6 of the
Hindu Succession (Amendment) Act, 2005 nowhere mentions an adopted daughter,
but explains the inclusion of only a daughter by birth, as a part of the coparcenary.
Thus it is impossible to include the adopted daughter in the new definition of the
coparcenary—a matter which needs to be re-examined.

The other issue is the confusion regarding ancestral property and self
acquired property. Self acquired property generally includes the property that the
deceased may have left earned, i.e., his salary; share in profits, any gift, will or
through inheritance from another relative etc.

It is still not clear whether this self acquired property can form a part of the
larger ancestral property. There is also no clear definition of ancestral property
available and it is essential that the terms ancestral property and self acquired
property be statutorily defined. This is required to place some restrictions on
alienation of self acquired property; otherwise Hindu women may be completely
disinherited of property.

There are certain discrepancies exist as to the interpretation of the concept
of notional partition. Hence in order to protect the interests of the female heirs it
would be best if the ruling of the hon’ble Supreme Court in the Gurupad Khandppa
Magdum v. Hirabai Khandppa26 was put down formally in the statute as a part of
the law. This could possibly put an end to restrictive interpretations of notional
partition.

25 Vijender Kumar, Coparcenary under Hindu Law: Boundaries Redifined, Nalsar Law Review,
Vol. 4 No. 1,37(2008-09).

26 (1978) 3 SCC 383.



In this case the hon’ble Supreme Court had observed that, in a notional
partition, partition is affected as if it is real partition and share of deceased
coparcener should be determined or fixed. The separated share of deceased is
distributed among all heirs, both male and female as per Section 6 of the Hindu
Succession Act. In a notional partition the share of wife, mother is enlarged and
they get just share in whole of joint family property. The intent of Legislature was
to put female members on the same footing as of male members.

One more issue arises with testamentary succession27 under the Hindu
law. A Hindu male or female has the right to make a will of all or any part of his/ her
property, in favour of anyone. This power of making a will works as a double edged
sword. The right to will property gives the opportunity to male members to disinherit
daughters, widows and other female members of the family from inheriting any
property at all. Once a valid will is made for the whole of the property, the rules of
intestate succession are not followed.

Under the general rule of traditional Muslim law, there is a restriction that
testamentary disposition should not exceed 1/3rd of the property. This rule was
made for the primary benefit of the beneficiaries so as not to disturb their rightful
claim to the property.28

Another issue is, eventhough the female becomes coparcener after her
marriage but after her divorce she is being divested from all the rights as a coparcener
in the family. Thus there are still several unresolved issues that must be explained
and debated on.

5. Social impediments in implementation of the Woman’s
property Rights

As modern state have enacted a number of contemporary laws, which give
inheritance rights to daughters, the practices of marriage and the traditional customs
have remained largely unchanged. Mostly it is seen that the marriage practice
overrides inheritance laws. For example in many cultures, a daughter’s dowry is
viewed by her family as her direct portion of her inheritance.29

Levels of education, oftentimes restrictions on women’s interaction with
institutions which are primarily composed of men, create an illusion about legal

27 Sec. 30 of the Hindu Succession Act, 1956 says that Hindu may dispose of by will or other
testamentary disposition any property, which is capable of being so [disposed of by him or
by her], in accordance with the provisions of the Hindu Succession Act, or any other law
for the time being in force and applicable to Hindus.

28 Baillie, Digest of Mohammedan Law ,Part I, (1875) p. 625.

29 Giovarelli, Renne & Beatrice Wamalwa, (2011). “Land Tenure, Property Rights, and
Gender: Challenges and approaches for strengthening women’s land tenure and property
rights.” See also, “Property Rights and Resource”, Governance Briefing Paper (7).
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actions. Additionally, due to obedient nature, woman can bring shame to the idea
of challenging gender inequalities in law, policy and land rights.

6. Conclusion

Finally it is submitted that if there is a real desire to help the female the
provisions must be made to make the wife a sharer in the property at the moment of
her entry into the family of her marriage. Since her entry in the family of her
marriage is not temporary but is permanent for life, the female should be made a
sharer in the property of the relations of her husband. Wife should be an equal
sharer with her husband.

If the Parliament is serious to improve financial position of Hindu female, it
should make a law that should give her equal economic rights in the property of
her husband and equal right of heirship with her husband in the property of
relatives of her husband. Further, every marriage must be registered.30 If these
provisions are made, divorce will become only an exception as on divorce a Hindu
female would be divested of all her properties which she had got by virtue of her
marriage.®

30 Seema v. Ashwani Kumar, AIR 2006 SC 1158: the Supreme Court held that marriages of
all persons, citizens of India, belonging to various religions should be made compulsorily
registrable in their respective States, where marriage is solemnized.



Inductive & Deductive Methods of Reasoning
under Legal Research

Suparna Gaind*

“The life of the law has not been logic: it has been experience.”

 Oliver Wendell Holmes

If the law is coherent and comprehensive, then there is no role of judge to
go beyond logic. But unfortunately, it is not the case as law is not a closed system,
it grows with the change in society. Therefore, it should develop at every stage
and adapt itself to the changing society.

Every researcher, be it a judge or a legal researcher, must understand the
interplay between law and logic. Logic is nothing but an analytical reasoning. The
term ‘logic’ has been derived from the Greek word ‘logos’ which means ‘speech or
reason.’ In other words, it is the science of evaluating the reasoning within
arguments. Logic as an instrument of legal reasoning implies two methods:
deductive and inductive.

Law is a means of social control that attempts to resolve current conflicts
while maintaining continuity with the past and controls the future by laying down
theories, procedures etc., and every decision has to take into account the past
decisions and statutes, the present position of the parties to the cases and its
impact on the society. But till twentieth century, law was treated as coherent and
complete rational system, it was thought to contain legal rules, principles, standards,
maxims, by the application of which one could deductively arrive at the appropriate
decision in any given case.

Traditionally, the judge was considered a kind of geometrician which implied
that judges’ decisions were as bound by rules and as logically necessary as
mathematical proofs.1 The judge’s function was simply to apply existing principles
of law. The judiciary, at that time did not create law, but rather finds it and
applies it.

It is a well known fact that a judge cannot refuse to decide a case on the
ground that there is no precise authority in point. Understood in this sense, the

* Assistant Professor (Law), Chanderprabhu Jain College of Higher Studies and School of
Law, GGSIPU, Delhi.

1 S.K .Varma and Afzal Wani , “Concerning the Relation of Logic to Law, by Leonard G.
Boonin” in Legal Research and Methodology, I.L.I. Publication, (2001)p.41.
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theory of the logical plenitude of the law states that the undeniable truth that law
is not a mere collection of detailed rules, but an organic body of principles with an
inherent power of growth and adaptation to new circumstances. In reality, it does
more than that, it does not state but it does assume that law is not only an organic
body of principles but is a rational system for the exercise of authority by human
beings.2

1. Methods of Reasoning

A reason is an explanatory or justificatory factor. It refers to the mental
faculties that generate or affirm propositions by activities of the mind such as
judging, predicting, inferring, generalizing, and comparing. When we talk about
reasoning, it is the cognitive process of looking for reasons for beliefs, conclusions,
actions or feelings. It is a power to think logically and to derive conclusions. Legal
reasoning is a process of thinking and coming to a decision of law. There are the
following two methods of reasoning.

1.1 Deductive Method

In this type of reasoning we go from general to particular or from universal
to individual from the given premises to necessary conclusions. This method is
also known as a-priori method.

The rules of formal logic are invaluable to the courts and the fallacies of an
argument may sometimes be most easily exposed by casting it in the form of
syllogism. By the term syllogism we mean identical facts used in a logical manner
or a logical order. The syllogism is a method of demonstration rather than of
discovery. From the two premises ‘All men are wise’, ‘John is a man’, and we can
draw the conclusion that ‘John is wise’. But the conclusion does not reveal to us
any new truth, since it is implicitly contained in the premises which have been
assumed. The syllogism provides us only with a convenient method of stating
conclusions which we have already reached.

The classical expression of deductive reasoning, the syllogism, was first
stated by the ancient Greek philosopher Aristotle and it consists of three
statements.3 The most known example was given by Aristotle which is called as
Aristotelian syllogism is as follows:

(a) All men are mortal.

(b) Socrates is a man.

(c) Therefore Socrates is mortal.

2 G.W. Paton, A Text Book of Jurisprudence, Oxford University Press, (2004)p. 201.

3 Nadia E. Nedzal, Legal Reasoning, Research, and Writing for International Graduate
Students, Aspen Publisher, (2004)p.341.



The syllogism consists of (1) a major premise, (2) a minor premise containing
a subgroup of the major premise, & (3) a conclusion that must follow from points
(1) & (2).4 The earlier scientific studies followed mainly the method of deduction5,
which is a method of arriving at conclusions from premises. In deduction, it is
immaterial whether premises are true or false so long as the conclusions follow
logically from the assumptions. All that is needed is to select propositions in such
a way that the analysis of their meanings leads to other propositions. For instance,
let us take two propositions:

(a) It is in the nature of weaker persons to become subordinate to stronger
ones.

(b) Women are weaker than men.

It is possible to deduce a third proposition from these two propositions
namely, III. Women are subordinate to men. The truth or validity of the third
statement would depend upon the truth of the first two statements which are the
premises.6

Where a legal rule is both clear and well established and the circumstances
of the case are not in dispute, it is possible to reason using logic to a conclusion of
law. For example, the statutory law which makes it illegal to drive over 65 mph on a
state highway is both clear and well established. If a driver is caught driving 85
mph on a state highway, then it is an easy logical inference to the conclusion that
the driver has broken the law and must pay the penalty.

According to Posner, the kind of reasoning used by courts in these cases
is what he calls syllogistic reasoning.7 In these cases, the given law serves as the
major premise; the circumstances of the person’s action serve as the minor premise,
and the conclusion that the law has been broken follows with necessity from the
syllogistic reasoning. So, taking the example of speeding on state highways
considered above, the law setting the speed limit and the relevant penalties is the
major premise, the circumstances in which the driver was caught driving over the
speed limit is the minor premise, and the conclusion is that the driver broke the law
and must pay a penalty. As Posner points out, what is attractive about the use of
syllogistic reasoning in the law is that the conclusions are objective and certain.

4 Ibid.
5 Oxford English Dictionary, Vol. III, Oxford at the Clarendon Press, 1933 defines deduction

as: the process of deducing or drawing a conclusion from a principle already known or
assumed; specifically in logic; inference by reasoning from general to particular; opposed
to induction.

6 Supra, note 1 by Victor S.D’Souza, “Use of Induction and Deduction in Research in Social
Sciences: An illustration.”

7 As quoted in Jeffrey Downard, “Induction, Error and the Common Law.” Available at:
www. error06. econ.vt.edu / Download %20. doc.
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Judges have little discretion to impose their own values or beliefs when they
reason in this way.

This type of reasoning is often criticized as it falls short of giving a
comprehensive account of legal decision making because it is a mechanical form of
reasoning and cannot introduce change into the law.8 It is a mistake to ignore the
fact that judges have the power to interpret the law where it is vague and even to
establish new rules of law where the old rules are incomplete or mistaken.

1.2 Inductive Method

If we postulate that all problems can be solved purely by logical deductions
from the actual rules in force, we are depriving the law of all power to develop, and
the dead hand of the past will crush its growth.9 Law can develop only by
perpetually drawing new values and solutions from the life of the community: this
is achieved partly through the development of new law and partly through standards
and principles which are implicit in particular branches of the law.

The attempt to reduce law to a definite number of legal rules and to make
the judicial task of pure deduction alone has led to a reaction. The judge does not
always find his general principle readymade. Hence, the worship of induction has
become popular.10

The outstanding difference between the two methods is in the source of
the major premises- the deductive method assumes it, whereas the inductive sets
out to discover it from particular instances. Hence, there arises today an emphasis
on the logic of discovery.

Induction11 is the process of reasoning from particular cases to whole
group of cases, from specific instances to general rule. It is also known as Empirical
and Posteriori method. It is called empirical because the formulation of the principle
is made only after an extensive compilation of the raw data of experience. Inductive
reasoning involves facts, observations, experimental data, perceptions, and so on.
In other words, it is an individual’s act of self experience.

The Common Law is, for the most part, not a codified law. We can only
arrive at principles by the examination of decided cases. We do this by drawing

8 Ibid.
9 Supra, note 2 at p.199.

10 Ibid.

11 Oxford English Dictionary, Vol.V, Oxford at the Clarendon Press, 1933 defines Induction
as: the process of inferring a general law or principles from the observation of particular
instance. (Opposed to deduction).



generalizations from the cases, and it is commonly asserted that this process
involves the use of inductive logic.12

This method is often criticized of being overused in certain cases. Say for
instance, while interpreting Article 21 of the Constitution which states that no
person shall be deprived of his life or personal liberty except according to procedure
established by law, the term ‘life’ has been given a very expansive meaning. The
term ‘personal liberty’ has been given a very wide amplitude covering a variety of
rights such as right to privacy, right to live in a clean and healthy environment,
right to live with dignity etc. This article has been interpreted to such an extent
that the duties enumerated in Part IV of the Constitution are now been asked for
and enforced as fundamental rights.

2. Application of Inductive and Deductive methods in Case
Laws

There are instances where the law is perfectly clear, rule of law that applies
is obvious and clear enough to allow us simply to subsume the facts of the case
under the rule and draw the consequence automatically.13 Where the law is not
clear beyond doubt, this mechanical type of reasoning will not suffice, because in
order to suffice, it is necessary that both of the premises be clear. Here, the inductive
reasoning comes into play. For instance, in Rylands v. Fletcher,14 there was no
rule already in existence to the effect that if a person accumulates on his land
anything likely to do harm if it escapes , then he is liable if it escapes and causes
damage; and the court’s problem in that case was to develop just such a rule. Once
this is done, we have our first premise and may able to apply the syllogism
automatically.

Every judgment has -: a ‘ratio’ and an ‘obiter’. Ratio decidendi is the
reason of a decision. The Supreme Court of India has reiterated that ratio decidendi
is the underlying principle or the general grounds upon which the decision is
based. The ratio decidendi has to be ascertained by an analysis of the facts of the
case and the process of reasoning involving the major premise consisting of a pre-
existing rule of law, either in statutory or judge made, and a minor premise consisting
of the material facts of the case under immediate considerations.15

The litigation of a case involves facts, arguments, counter-arguments and
finally the decision by the court. In course of the arguments many incidental

12 A.G. Guest, “Logic in the Law” in Oxford Essay in Jurisprudence, ed. A.G. Guest, Oxford,
(1961)p. 265.

13 P.J.Fitzgerald, Salmond on Jurisprudence, Universal Law Publication Co. Pvt. Ltd, (12th
edn.), (2004)p. 169.

14 (1868) L.R. 3 H.L.330.

15 As quoted in Autar Krishen Koul, A Textbook of Jurisprudence, Satyam Law International,
(2009) p.12.
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considerations often arise which are all part of logical process, at the same time,
which necessarily have different degrees of relevance to the central issue. These
judicial opinions upon such matters are known as obiter dicta.16 The obiter dicta
of the Supreme Court of India are binding on all the courts subordinate to it, but
the Supreme Court is not bound by its obiter dicta. These opinions of the judges
may help in evolving a law on a particular point. Such cases involve inductive
method of reasoning. There are various cases where this method of reasoning has
been used. In cases where there is no settled law or if there is an existing law but it
has a lacuna or gap, then the court may refer to various international conventions,
international laws etc. to provide for an appropriate solution to the existing problem.

Kesavananda Bharti v. State of Kerela,17 is a fine example of inductive
reasoning. In this case, doctrine of basic structure was introduced and Fundamental
rights were made immune from the amendatory process only when amendment
takes away some essential features which will have the result of injuring the basic
structure of the Constitution.

There are many other cases where inductive method of reasoning has been
used. Like for instance, in Vishaka v. State of Rajasthan,18 the Supreme Court laid
down guidelines for dealing with complaints of sexual harassment at the work
places.

Similarly. due to rampant trafficking of children in the guise of adoption,
the Supreme Court in Lakshmi Kant Pandey v. Union of India,19 had framed
guidelines for inter-country adoption. In the same manner, in a landmark judgment
of D K. Basu v. State of West Bengal,20 the court laid down certain basic
“requirements” to be followed in all cases of arrest or detention till legal provisions
are made in that behalf as a measure to prevent custodial violence.

In a landmark decision of the House of Lords in Donoghue v. Stevenson21

in 1932, popularly known as ‘Snail in the Ginger Beer case’, the issue in this case
was whether the manufacturer owed to the young women who consumed ginger
beer a duty to take care that there was no noxious element in the article. Lord Atkin
evolved the “neighbour principle” according to which one must not injure his
neighbour and thereby holding that the manufacture owed a duty to take care to
the lady.

16 Ibid.

17 AIR 1973 SC 1461.

18 AIR 1997 SC 3011.

19 1984 SCC (2) 244, 1984 SCALE (1)159

20 AIR 1997 SC 3017.

21 (1932) A.C. 562.



On the other hand, if we talk about the application of deductive reasoning
in the case laws, we can find various instances of the same. Such as in murder
cases, several factors determine whether a case should be considered as the “rarest
of rare case,” including the manner of commission of the crime, motive, anti-social
or socially abhorrent nature of the crime, magnitude of the crime and the personality
of the victim. By the virtue of section 304 of Indian Penal Code, 1860; “Whoever
commits murder shall be punished with death, or imprisonment of life, and shall
also be liable to fine.” Now it is with the help of deductive reasoning that the
judges are able to classify as to which category of accused shall be punished with
death penalty and which category of accused to be punishes with life imprisonment.
Deductive reasoning helps in narrowing down the scope of the issue.

In Kehar Singh v. Delhi Administration22, the Supreme Court held that the
murder in this case was one of the rarest cases in which extreme penalty of death
is called for.

On the other hand in 2009, in Sushil Kumar v. State of Punjab,23 looking
into the matter from all the angles that the accused was not a habitual offender and
that he committed the murder of his family members because of the reasons of
extreme poverty, the court was of the opinion that it is not a fit case where it would
fall within the category of “rarest of rare case” and therefore, death sentence as
awarded to the accused by learned trial Judge and confirmed by High Court was
set aside and was awarded life imprisonment for the same.

3. Conclusion

True knowledge is a knowledge which corresponds with the reality.
Unfortunately all that we perceive is not necessarily true. Therefore, a distinction
has to be made between the reality that we experience or the empirical reality
and the reality which is out there or the true reality. In this task mere reasoning
alone or observation alone is not sufficient but both the methods have to be
combined.

Reasoning is also involved in observation. But when we refer to reasoning
as a method of scientific study then what is implied by this term is mainly deductive
reasoning. On the other hand, inferences from observation are made through
inductive reasoning which has its own rules of logic as distinguishes from those
of deduction. Now the combination of induction and deduction is necessary for
obtaining true knowledge. Such a combination provides a self corrective in the
accumulation of the knowledge of the true reality.
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It can be said that though logic plays a part in legal reasoning and helps
the judges in deciding cases but it cannot be made the sole basis of arriving at a
decision. In other words, there cannot be a complete logical coherent legal system.
The judge or any researcher has to take into consideration other factors such as
history, evidences, and sociological considerations while reaching on any
conclusion using inductive or deductive methods of reasoning.



Gender Inequality of Tribal Women with Special
Reference to Inheritance of Ancestral Property in

Himachal Pradesh

Neelma Devi*

Men and women are also similar but there is no general interest displayed
in the similarity. Although, women and men are both human being, social begins
that share many thing is common, their similarity and commonality of interest are
often forgotten. Even though the similarity is dismissed yet women is spate and
specific needs to do receive much attention. The differences between them are
social and cultural, not biological are constructed by the society.1 It is generally
believed that tribal women enjoy the high status because their society is egalitarian.
They have no ‘Pradah’ system, no restrictions on their movement, food habits,
pre marital sex and widow remarriage. But the customaries laws of various tribes of
the region are clearly in favour of the men. The best example of the bias customary
laws is the wajib-ul-arz, which is prevailing in the Tribal Districts of the Himachal
Pradesh. According to these laws women have not the rights of inheritance in
ancestral property.2

1. Gender Equality in Indian Constitution

The principle of gender equality is enshrined in the Indian Constitution in
its preamble Fundamental rights fundamental duties and Directive Principles. The
constitution not only grants equality to women but also empower the state to
adopt measures of positive discrimination in favour of women. Within the framework
of a democratic polity, our laws, development policies, plan and programmers’
have aimed at women’s advancement in different spheres. India has also ratified
various international conventions and human rights instruments committing to
secure equal rights to women. Key among them is the ratification of the Convention
on Elimination of All Forms of Discrimination against Women (CEDAW) in 1993.
Fundamental Rights, among others, ensure equality before the law and equal
protection of law; prohibits discrimination against to all citizens on the grounds of
religion, race caste, sex or place of birth, and guarantees equality of opportunity to
all citizens in matters relating to employment. The state directs its policy towards

* Assistant Professor of Law, CPJ-CHS & School of Law, (GGSIPU, Delhi).
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securing for men and women equally the right to an adequate means of livelihood.
And equal pay for equal work.

The article 51(A)(e) of Indian Constitution direct to promote harmony and
the spirit of common brotherhood amongst all the people of India and to renounce
practices derogatory to the dignity of women. Articles 243-D(3), Article 243-D(4),
Articles 243-T(3), and Article 243-T (4) of the Indian Constitution provides a special
privileges to women in Panchayats and Municipalities. According to these articles,
not less than one-third (including the number of seats reserved for women
belonging to Scheduled Caste and Scheduled Tribes) of the total number of seats
to be filled by direct election in every Panchayat or Municipality are to be reserved
for women.3 And such seats to be allotted by rotation. The law includes customs
or usages that are ancient, well established and has the force of law. Thus, tribal’s
laws that prohibit inheritance to daughters fall within the law. After the coming
into the force of the Constitution, pre-constitutional laws inconsistent with
fundamental rights are to be considered void. Article 14 of the Constitution
guarantees the fundamental right to equality. Article 15(1) prohibits gender
discrimination; Article 39(a) enjoins the state to ensure that men and women equally
have adequate means of livelihood. Article 38 directs the state to promote the
welfare of people (men and Women alike) by securing a social order in which
justice-social, economic and political-informs all institutions of national life.4

2. Tribes and their Exclusion

The Ultimate author of designating any community of people or area as
tribal is vested with President of India. Under Article 342 of Constitution, the
President of India may with respect the State and Union Territory and where it is a
state, after consultation with Governor thereof, by public notification specify the
tribes or tribal communities or parts of or groups within tribes or tribal communities
where shall, for the purpose of constitution, be deemed to be Scheduled Tribes in
relation to the State and Union Territory. Article 244 of Indian Constitution
empowers the President to declare any area as Scheduled Area or as a Tribal Area
as specified in 5th and 6th Schedule of Constitution. For the purpose of these
special provision, the President in order issued in 1950 (and subsequently amended
in 1976) declared certain area of tribal concentration as Scheduled Area in the
states of Karnataka, Andhra Pradesh, Himachal Pradesh, Madhya Pradesh,
Maharashtra, Rajasthan and Orissa.5

 On the basis of Central Government norms to treat a region with 50% or
above concentration of tribes population as Sechedule Area, Kinnaur and Lahaul-

3 V.N Shukla, “Constitution of India” Eastern Book Company,( ) P.696.

4 Ibid.

5 H.S Parmar, “Tribal Development in Himachal Pradesh:Policy Programme Performance”,
(1992) p.4..



Spiti districts, in their entirety, and Pangi and Bharmour (now Tehsil Bharmour and
Sub-tehsil Holi), Sub-Divisions of Chamba district were constituted the Scheduled
Areas in the State of Himachal Pradesh, fulfilling the minimum criterion of 50% S.T.
population concentration in a C.D. Block. These are situated in the north and
north-east of the Himachal Pradesh forming a contiguous belt in the far hinterland
behind high mountain passes and are amongst the remotest and most inaccessible
areas in the State with average altitude being 3281 meter above the mean sea-level.
The most distinguishing mark of the Tribal Areas in the State is that they are very
vast in area but extremely small in population with the result that per unit cost of
infrastructure activity is very exorbitant.6

3. Hindu Law Inheritance of Ancestral Property

The Hindu Succession Act, 1956, as it was enacted in 1956, was an Act to
codify the law relating to intestate succession among Hindus. Intestate succession
means succession to property left by a Hindu without any testamentary instrument
like Will, Settlement etc. The Act brought about important changes in the law of
succession but without affecting the special rights of the members of a coparcenary.

Coparcenary consists of a male Hindu, his son, grandson (son’s son) and
great grandson (son’s son’s son). Daughters were excluded from succession to
coparcenary property. The law by excluding the daughter from participating in the
coparcenary ownership not only contributed to her discrimination on the ground
of gender but also led to oppression and negation of her fundamental right of
equality guaranteed under Article 226 of the Constitution of India. Parliament felt
that non-inclusion of daughters in the coparcenary property was causing
discrimination to them and accordingly decided to bring in necessary changes in
the law. Accordingly, section-6 of the Hindu Succession Act, 1956 was substituted
by a new provision vide the Hindu Succession (Amendment) Act, 2005 as follows:

“6. Devolution of interest in coparcenary property. (1) On and from
the commencement of the Hindu Succession (Amendment) Act, 2005, in a
Joint Hindu family governed by the Mitakshara law, the daughter of a
coparcener shall,-

(a) by birth become a coparcener in her own right in the same manner
as the son;

(b) have the same rights in the coparcenary property as she would
have had if she had been a son;

(c) be subject to the same liabilities in respect of the said coparcenary
property as that of a son, and any reference to a Hindu Mitakshara
coparcener shall be deemed to include a reference to a daughter of
a coparcener:

6 Available at: Himachal.nic.in.
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Provided that nothing contained in this sub-section shall affect or
invalidate any disposition or alienation including any partition or
testamentary disposition of property which had taken place before the
20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by virtue
of sub-section (1) shall be held by her with the incidents of coparcenary
ownership and shall be regarded, notwithstanding anything contained in
this Act, or any other law for the time being in force, as property capable of
being disposed of by her by testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu
Succession (Amendment) Act, 2005, his interest in the property of a Joint
Hindu family governed by the Mitakshara law, shall devolve by testamentary
or intestate succession, as the case may be, under this Act and not by
survivorship, and the coparcenary property shall be deemed to have been
divided as if a partition had taken place and,-

(a) the daughter is allotted the same share as is allotted to a son;

(b) the share of the pre-deceased son or a pre-deceased daughter, as
they would have got had they been alive at the time of partition,
shall be allotted to the surviving child of such pre-deceased son or
of such pre-deceased daughter; and

(c) the share of the pre-deceased child of a pre-deceased son or of a
pre-deceased daughter, as such child would have got had he or
she been alive at the time of the partition, shall be allotted to the
child of such pre-deceased child of the pre-deceased son or a pre-
deceased daughter, as case may be-

Explanation- For the purpose of this sub section, the interest of a
Hindu Mitakshara coparcener shall be deemed to be the share in the
property that would have been allowed to him if a partition of the property
had taken place immediately before his death, irrespective of whether he
was entitled to claim partition or not,

(4) After the commencement of the Hindu Succession (Amendment)
Act, 2005, no court shall recognize any right to proceed against a son,
grandson or great-grandson for the recovery of any debt due from his
father, grandfather or great-grandfather solely on the ground of the pious
obligation under the Hindu law, of such son, grandson or great-grandson
to discharge any such debt:

Provided that in the case of any debt contracted before the
commencement of the Hindu Succession (Amendment) Act, 2005, nothing
contained in this sub-section shall affect-



(a) the right of any creditor to proceed against the son, grandson or
great-grandson, as the case may be; or

(b) any alienation made in respect of or in satisfaction of, any such
debt, and any such right or alienation shall be enforceable under
the rule of pious obligation in the same manner and to the same
extent as it would have been enforceable as if the Hindu Succession
(Amendment) Act, 2005, had not been enacted.

Explanation- For the purpose of clause (a), the expression “son”,
“grandson” or great grandson shall be deemed to refer to the son, grandson
or great-grandson, as the case may be, who was born or adopted prior to
the commencement of the Hindu Succession (Amendment) Act, 2005.

(5) Nothing contained in this section shall apply to a partition, which
has been effected before the 20th day of December, 2004".7

Explanation- For the purpose of this section “partition “ means any partition
made by execution of a deed of partition duly registered under the
Registration Act, 1908 (16 of 1908) or partition effected by a decree of a
court.”

4. Ancestral Property rights of Tribal Women in Himachal
Pradesh

In the tribal areas of Himachal Pradesh customs are little different. Tribal
women in Himachal Pradesh do not come under inheritance law if there is a male
member in the family. Daughters, wives and mothers in tribal district of Lahual Spiti
and Kinnaur have the right to own property and inherit ancestral property. But
they can only inherit this when a male descendent is not in existence. This male
centric local law is applicable in Lahual and Spiti and Kinnaur districts of Himachal
Pradesh. As per customary laws, only men have right to inherit ancestral property.
Even the wife has no right on her husband’s assets, which are directly transferred
to the son.

5. Property rights under joint family and polyandry system

The joint family and polyandry system is still largely vogue among the
tribal society. Fathers, sons, brothers and even uncles and nephews of the same
descent live together under the same roof and own property in common. In Kinnaura
tribe the joint family property system under polyandry is the most important aspect
of customary law. In this system in right to property traditionally has vested
completely and exclusively in the head of the household. As the Hindu Succession
Act, 1956 and Hindu Succession (Amendment) Act, 2005 is not applicable to

7 Section 6 of the Hindu Succession Amendment Act, 2005.
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Kinnaur, the women are totally excluded from property rights, except in certain
exceptional circumstances.8

5.1 Forms of Inheritance in existence at present

Customary laws stated in Wajib-ul-arz explain that in polyandrous family if
one husband dies his share is inherited by the surviving co husbands. Children
belong to the one who dies last of all in case of brothers who own a single wife.9

According to Wajib –ul –arz, a person dying, so long as his brother(s) is/are
living, is in the revenue papers as issueless and the property is mutated in favor of
his surviving brother(s).10 Division of property among the Kinnaura tribe follows
the rule of Jasthang or Konchang. Jashtang means the right of the eldest and
Konchang means the rights of the youngest in the family. Before the partition of
land takes place according to customary rules the good field is given to the eldest
brother and the ancestral house to the youngest son. The rest of property is then
divided in equal shares among all the brothers.

The idea behind the custom is probably a realization that the youngest son
being just a starter or not an earning hand should be given a new home for himself,
and that the eldest son should get the field in recognition of his seniority.11 However,
if a man has two married wives and the wife has self-acquired property or by the
gift in the marriage (Udanang) then after her death that property is inherited by
son/daughter born of her.12 In the district of Kinnaur, male child is the inheritor of
property. If a man has no son (no male child) then his widow/widows inherit his
property all their life unless they engage in second marriage.13In case a man accepts
his brother’s wife, children from her, share the father’s property equally with other
children. In other case, if a man has more than one married wife than the children
born of them get equal share of the property.14

 In case a man dies a widower and without a male child then his property
goes to his daughters till they marry. They inherit that property only till they
remain unmarried but they are denied the right to sell or gift or divide that property.
The property goes back to the paternal inheritor if the daughter gets married.15 In
tribe the sons from same mother or sons from different mothers, the share of
property goes equal according to the number of sons, and not of mothers.16

8 Himachal Pradesh District Gazetteer, Kinnaur, (1971), pp.54, 55.

9 As stated in Wajib-ul-arz, District Kinnaur, Nichar Village, Kashpo Mahal.

10 Ibid.

11 Himachal Pradesh District Gazetteer, Kinnaur, op.cit, pp.92, 93.

12 As stated in Wajib-ul-arz, District Kinnaur, Bhaba Village, Kangarang Mahal.

13 Ibid.

14 12 As stated in Wajib-ul-arz, District Kinnaur, Nichar Village, Kashpo Mahal.

15 Ibid.

16 Wajib-ul-arz, District Kinnaur, Bhaba Village, op.cit.



Kinnaura tribe the father cannot deprive any of his sons partially or wholly of
neither the ancestral property, nor can he allocate larger share of the property to
any of his sons. He can do whatever he likes with the self-acquired property.17

Sometimes a man may have two kinds of children namely, by a formally
married wife (as mentioned above) and by a purely adulterous connection with a
widow or with uncommitted women. Such children are called Puglang or Jatu
have no right to anything by way of inheritance. They can only marry with some of
their own class i.e., with a Poltu or Puglang. It is only the children born out of the
legally married women that inherit the whole property of the deceased father(s).
The second class i.e. the Poltu, as a rule and if accommodated by other members
of the family, become servants to the rest of the household and are supported by
them or sometimes given a field or two and a small sum of money by the head of the
family according to his own sweet will and means. Such illegitimate child in Kinnaur
has no right to his ancestral property.18 The Poltus have now begun to assert their
rights through the law courts. Instances are not wanting wherein after the death of
the father Poltus successfully proved their legitimacy and got their shares from
the brothers on equal footing. In fact instances of Poltus are not many. They are
rather rare. In case if the illegitimate issue happens to be a Poltee (female) there are
no adverse consequences. Her mother or maternal uncle brings her up. A widow
can maintain the property right of her husband till she does not marry again. But
she has no right to divide, sell and gift it further. She can exercise these rights, with
the permission of the one who inherits it later, in exceptional cases. If she willingly
does not want to own the property of her husband she has the right to ask for the
maintenance from the next inheritor. But she has full rights on her self-acquired
property the customs exist for those female children who die issueless. In case of
no child the property reverts to the paternal side.19 If a man has no child and is a
widower but his mother is living than after his death his mother inherit the property
but has no right to divide, sell or gift. Father of a deceased son inherits the property
after the death of a son.20

5.2 Constitutional validity of ancestral property right of
tribal women in Himachal Pradesh

The prevailing law is totally unnatural and unconstitutional. Article 14 of
Indian Constitution guarantees all its citizens fundamental rights of equality. Article
15 prohibits the state from discriminating on the basic of caste, colour, creeds &
gender, thereby assuring all citizen equal protection by law looking at the scheme
of law governing inheritance rights of women, one wonder why some of the

17 Ibid.

18 Wajib-ul-arz, District Kinnaur, Kalpa Village, op.cit.

19 As referred in Wajib-ul-arz, District Kinnaur, Nichar Village, op.cit.

20 Ibid.
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discriminatory inheritance laws has not been struck down in the view of these
express guarantees in constitution. The inheritance of women in India is a matter
related to socio-economic issue, based on culture, religion rather than on the spirit
of law and its implementation. Women in tribal districts of Himachal Pradesh, such
as Lahual and Spiti, Kinnaur, cannot inherit their parent’s property and it go to
their parental uncles because of Customary law in Kinnaur, Lahual and Spiti tribal
district of Himachal Pradesh denies daughter and wives the right to inherit property.
According to the prevailing customary law recorded almost a century back by
British, in the revenue related documents like riwaj-i-am (common tradition) or
wajib-ul-arz, only males are allowed to inherit ancestral property and bars women
from such rights. It is really a great shame in the modern era and a civilized society
must respect women in every aspect. If the property transferred to the relatives
than daughter in absence of the son, this is an act of injustice and cruelty with
women in tribal Districts of Himachal Pradesh. The law of wajib-ul-arz cannot be
used in modern society.

6. Conclusion

Absence of inheritance rights on ancestral property the condition of
deserted women, widow and spinsters in the districts is deplorable. They have to
literally depend on the mercy of the other members of the family, if they have the
right to inherit properly, they can live with dignity. There should be one law for all
citizens of the country. The amended Hindu Succession Act of 1956, which grants
equal right to men and women, should also be applicable in the Tribal districts of
Himachal Pradesh. The century old patriarchal law should be nullified.



Codification of Hindu Laws in Colonial India-Some
Reflections on Halhed and his Portrayal of Women

Dr. Pushpraj Singh*

The societies in the beginning were rudimentary and so were the laws of
the societies. Laws have grown with the growth of society. This establishes a
relationship between law and society, where law is an instrument of social change.
To comprehend, understand, and appreciate the present legal system adequately,
it is necessary to acquire a back-ground knowledge of the course of growth and
development of the legal history. A peculiar feature of the legal development in
India was that for long the government endeavored to create a system of courts
without ever attempting to develop a body of law. Conscious efforts to remove
these defects were made by developing a coherent body of law. But the coherent
system of law was developed only after the process of codification. Law then
became more territorial and resulted in the abridgment of the differences of law
between the resulted in the application of uniform law throughout the country.
The independence of the judiciary is fairly well assured by the constitution itself
and adequate precautions have been taken to help the judiciary to discharge their
functions effectively. Law in the country is now mostly codified and is uniform
throughout the country and the objective is now to update reform and bring the
law in conformity with the new social conditions prevailing in the country. Any
social history of law as it affected women must plot the contradictory pulls within
the broader framework of social forces operating through successive periods of
British rule. Simply put, India was no tabula rasa on which the interests of the
colonial power could be inscribed. The process of producing a coherent reliable
body of laws governing all Indian subjects was fraught with contradictions,
compromises and sometimes overwhelmed by political and economic exigencies.

By the third decade of the nineteenth century uniformity in the legal and
judicial system was urgently needed in the interest of just administration and
voices professing such reforms could be heard loud and clear. The moot question
at this juncture was civilizing mission, which theoretically was the lynchpin of the
doctrinal tenet of the period, the overriding concern trampling upon the sentiments
and emotions of the indigenous people, or were some concessions made? In this
context one is reminded of Macaulay’s famous line in which he very
condescendingly remarked about education being imparted the traditional way, “I
believe, no exaggeration to say that all the historical information which has been
collected from all the books written in the Sanskrit language is less valuable than
what may be found in the most paltry abridgments used at preparatory schools in
England…We have to educate a people who cannot at present be educated by
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means of their mother-tongue. We must teach them some foreign language.” Was
this disdain reflected in the legal sphere also? Were Bentinck and Macaulay, the
two principal players at this stage, looked down upon everything ‘native’ from a
pedestal and dismissed the customary laws and native sentiments attached to
these?1

The Gentoo Code is a legal code translated from Sanskrit (in which it was
known as vivâdârG avasetu) into Persian by Brahmin scholars; and then from
Persian into English. In the second half of the eighteenth century, the English
philologist Nathaniel Brassey Halhed (1751–1830) was employed in India by the
East India Company. There he was asked to translate into English the Hindu legal
code, so that the British authorities could better understand native laws. The
result was this accomplished work, first published in 1776, which served to correct
Western misinterpretations of Hindu law, and to show that it was fully adequate
for application in Bengal, and also the most appropriate system, as opposed to
Western-style laws, in the region’s cultural and religious milieu. In preparing it,
Halhed sought advice from experienced native lawyers, who provided verifications
of both the Persian version and its Sanskrit original. Accompanied by the translator’s
preface and a glossary, this extensive code remains of relevance to scholars of
Indian law and history.

The East India Company (EIC) first gained political and economic control
over India when it was granted the revenues of Bengal in 1765. Since it was more
than just the new landlord of this part of India, the Company was compelled to
fashion a legal juridical apparatus for its new dominions, primarily to ensure the
steady and painless yield of revenues that it had been awarded.

When the first flush of victory had subsided, the EIC discovered that this
was no easy task. For one, the British had no real understanding of the agrarian
systems of India and the range of rights that existed on land, which bore no
resemblance to the relatively clear-cut alienability of land in Britain, which, as
E.P.Thompson has clearly shown, was itself only a recent development.2 Also,
British experience of the administration of its other colonies hardly prepared it for
the first bewildering encounter with the problems of governing India. In the
colonies of North America and the Caribbean, non-state legal systems were quickly
replaced by state systems, and before long they were governed by institutions
that were primarily an extension of the basic political and legal institutions of
Britain.3 These colonies, whose indigenous populations were quickly subjugated
or simply massacred by earlier conquistadors, required few of the innovations that
were necessary in a country like India, which appeared to have recognizable



institutions and codes which were binding and had the force of law. At the same
time, several of the Indian codes had no equivalents in British law. To compound
the bewilderment was the almost complete lack of knowledge of the languages of
governance and of law (Persian and Sanskrit)4 Before long, it became clear that
Indian territories could not be governed without a better knowledge of the ‘traditions’
and ‘local usages’ in addition to a detailed knowledge of the better known legal
texts on which the indigenous people appeared to rely.

1. The native interpreters of Law

All such organized effort could not rule out dependence on those “subtle
natives” who could “perplex” the colonizers at every turn especially on tricky
questions of customary practices. The interpreters of the Hindu code were naturally
the traditional intellectuals, Brahmins, whose monopoly of learning in a highly
segmented society had ensured that they were the sole authorities conversant
with the textual traditions of India.

The law as it operated when the EIC acquired the dewani of Bengal was
fundamentally Islamic “but explicitly recognized the jurisdiction of the Hindu
referees and arbitrators to settle disputes among the Hindus according to their
laws and customs, reserving to itself exclusive jurisdiction in matters of crime and
constitutional and fiscal matters.”5 Robert Lingat has gone so far as to suggest
that under Mughal rule, “a law based above all on tradition and precedent attached
more or less laxly to one or other of the schools of interpretation” was strengthened
at the expense of the consultation of “that ocean of texts”. 6 This was primarily
because the Muslim rulers left Hindu local bodies a great deal of autonomy, much
like what Muslims themselves enjoyed under Hindu rulers.

2. The first move towards Codification

At the beginning of the process of producing a usable Hindu legal code in
the eighteenth century, the court appointments firmly established the Brahmin
pandits, invariably male, at the centre of the emerging judicial discourse. The
pandits themselves were hardly left to their own devices. At the Sanskrit colleges
in Benares and Calcutta that were specifically set up for the purpose, they were
trained in the very shastras which were considered “little known and little read. 7

The body of texts chosen for this training in the first half of the nineteenth
century and probably even earlier included Mitakshara, Dayabhaga, DayaKrama,
Daya Tattva, the Dattaka Candrika, the Dattaka Mimamsa, Vivada Chintamani,
Tithi Tattva, Suddhi Tattva and Prayascitta Tattva, This list, though impressive in

4 Ranajit Guha, A Rule of Property in Bengal (Delhi: Orient Longman, 1981), p.13.

5 Derrett, Religion Law and the State in India, p.239.

6 Lingat, The Classical Law of India, p.262.

7 Parliamentary Papers on Hindu Widows”, 1821, p.532, cited in Lata Mani,”Production
of an Official Discourse on Sati in Nineteenth Century Bengal”, Economic and Political
Weekly, 21.17 (26 April 1986):p.35.
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itself, included no work from southern India, until the publication of the Malayala
Vyavaham Mala in the late nineteenth century.

The “unreliability” of the pandit and the flood of litigation which soon
overwhelmed the courts after 1772 made it imperative to forge a coherent and
stable interpretation of the law which the collector/judge could master, thereby
reducing reliance on the indigenous experts and avoiding corruption. The search
for the earliest, authoritative text and the most reliable indigenous system of
jurisprudence led the Orientalists to the Dharmasastra, which, they were told by
the Brahmin interpreters, held high prestige among the peoples of India and provided
actual rules for a wide variety of contexts. However, as a teaching of righteousness,
it certainly included law but was not coextensive with it, and consisted of precepts
rather than legally binding statutes; vyavasthas were therefore quite an important
source of legal interpretation.

The Vyavasthas of the pundits were an amalgam of customary practices,
rough and ready readings of the shastras and diverse materials chosen from epics
and legends, and from other treatises of relatively later date such as the Puranas,
spurious Smritis, Agantas and Tantras.8 From this pot-pourri, an attempt was
made to construct an abstract legal code in the late eighteenth century. Eleven
pundits “learned in the Shastras”9 were chosen by Warren Hastings from various
parts of Bengal to compile precisely such a digest in 1773, in order to produce a
handy tool with which to cope with the flood of cases which had inundated the
courts, and to provide “a precise idea of the customs and manners of these people
which to their great injury have long been misrepresented in the western world.”10

The digest which emerged from the deliberations of the pandits in 1775
was appropriately called the Vivadanwva Setu (Bridge across the Ocean of
Litigation) and was translated into English by Nathaniel Halhed from a Persian
version of the original Sanskrit. Halhed’s translation, suitably entitled A Code of
Gentoo Laws or Ordinations of the Pundits, claimed absolute fidelity to the original,
which in turn he said, “Was picked out sentence by sentence from various originals
in the Sanskrit Language, neither adding nor diminishing any part of the original
text.” Quite apart from all the slippages and theoretical difficulties of the translation
process, the entire process of making available a digested form of the Dharmasastra
allowed the Brahmins to secure for themselves a new status in the emerging legal
order, adroitly managing the transition from the legal systems that had prevailed.11

The pronouncements of the English Judge in turn lent fixity to Hindu law that had
not previously existed. It is also significant that it was Hindu law, rather than
Muslim law, that was the focus of reform and codification throughout this period.

8 Derrett Religion, Law and State in India p.230.

9 Nathaniel B. Halhed A Code of Gentoo Laws (Fort William: 1776), xxiv.

10 Ibid.

11 Derrett Dliarmasastra and juridical Literature (Wisebaden, 1973), p.9



Sir William Jones, (1746-94) who was appointed to the Crown Court in 1783,
was dissatisfied with the Halhed text, since it left judges at the mercy of Indian
interpreters. Jones’ distrust of Indian interpreters ran deep, and he was troubled
by the excessive reliance on Brahmin pandits, since they had proved themselves
capable of pulling out appropriate authorities from the “ocean of Shastra.”12 The
Brahmin’s supposed infinite capacity for deception and concealment could only
be avoided by a reliable, authentic version of Hindu Law. It was believed that If the
law were digested by an authoritative and independent authority, it would be
easier to learn and refer to than the extensive and vague literature normally
consulted... ,13

Jones himself proposed a far more complex and complete “digest of Hindu
and Mussalman Law” analogous to the British codes, for which he appealed to
Cornwallis for help.14 The compilation of Sanskrit and Arabic texts was complete in
1794; translations were begun by Jones, and completed after his death by
H.T.Colebrooke. It was as a result of these labors that The Digest of Hindu Law on
Contracts and Successions was published in 1798. In this work, a long cherished
dream of William Jones had come true: the English judge would now possess the
ability to arbitrate on “all disputes among the natives without uncertainty, which is
in truth a disgrace, though satirically called a glory.”15

Colebrook devised, some believe mistakenly, conceptual distinctions
between schools of Hindu law which schematically bore close resemblance to the
clearly established Islamic schools of law. Hindu law was divided into Dayabhaga
and Mitakshara, and the latter subdivided into the Benares, Mithila,
Maharashtrian and Dravidian schools, to parallel the distinctions between Sunni
and Shia, and Hanafi, Maliki Shafai and Hanbali laws.16 Colebrook’s interest in
acquiring authentic texts led to the sudden flowering of new Sanskrit Shastras in
the period after him, especially in the 1820s. In part this was a response to the
demand for new texts but the new texts were equally a refutation of the assertions
of western scholars such as William Hay McNaghten and Thomas Strange.
However, as Derrett points out, the process of procuring reliable texts for South
India had barely begun in this period. One text that came conveniently to hand was
the Malayalam Vyavahara Mala, written almost certainly in the late 18th century in
anticipation of the British need for a usable text in the newly acquired dominions of
Malabar. This was rediscovered by A.C.Burnell, a District and Sessions Judge of
South Canara in 1877, and formed the basis of a south Indian law digest17.

12 William Jones et al Dissertations and Miscellaneous Pieces Relating to the History and
Antiquities, the Arts, Sciences and Literature of Asia, I (London: G.Nichol,1792), p.91

13 Derrett Religion, Law and State in India, p.239.

14 Cohn, “Law and the Colonial State in India”, p.145.

15 Jones Dissertations, p.91.

16 Cohn “Law and the State in Colonial India”, p.146.

17 Derrett Religion, Law and State in India, pp. 260-62.
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Hastings had made it compulsory for the judges to consult the shastris but
only on listed subjects such as inheritance, marriage, caste and other religious
usages. 18 As far as unspecified topics were concerned, laws with which inhabitants
were familiar, whether shastric or customary, were applicable, for which the
consultation of the pandit by the judge was desirable but not necessary.19 However,
as the British Indian empire expanded, the difficulties of privileging textual traditions
became painfully obvious. Commenting on the ways in which the Bombay
Regulation of 1827, “to take one example, deviated from the Bengal precedents,
P.C.Ilbert wrote that by this time “Anglo-Indian administrators had become aware
that the sacred or semi-sacred text books were not such trustworthy guides as
they had been supposed to be in the time of Warren Hastings and that local or
personal usage played a more important part than had previously been attributed
to them.”20 As a result, the Bombay regulation gave precedence to local usage
over the written Mohammedan or Hindu law. This process of acknowledging the
importance of custom and usage was well under way when Queen Victoria
proclaimed her intention to honor the laws and customs of her Indian subjects,
especially those grounded in religion, following the revolt of 1857. Nevertheless,
the relation between law and custom remained a troublesome one, and dogged
British efforts at producing a uniform code.

The need for codification was increasingly felt by the 1830s since a body
of substantive law had not been built up and the task of building this was placed
on courts adjudicating cases on the doctrine of “justice, equity and good
conscience”. It was precisely in order to bring some coherence to the body of laws
that the idea of the Law Commission first came up. Thomas Macaulay, Law member
of the Government of India after 1833 echoed William Jones’ and Thomas Strange’s
fears about excessive reliance on pandits and maulvis and urged immediate
codification.

By the 1830s, British rule was on a surer footing in almost all parts of the
sub-continent and the optimism of that period was reflected in the passage of laws
related to the transformation of certain social practices. Macaulay, more clearly
than others, was willing to admit that the codification of the laws was imperative,
and that this should be done by a small group of jurists. In 1833, he declared: This
seems to me to be precisely that point of time at which the advantage of a completely
written code of laws may be easily conferred on India. It is a work which cannot be
well performed in an age of barbarism and which cannot without great difficulty be
performed in an age of freedom. It is the work which specially belongs to a

18 Ibid., p.231.

19 Lingat The Classical Law of India, p.135.

20 As cited in Tahir Mahmood’s Muslim Personal Law, (Nagpun All India Reporter, 1983),
p. 15.



government like that of India: to an enlightened and paternal despotism. 21 The
First Law Commission, under the leadership of Macaulay, produced the draft of
the Indian Penal Code which was adopted in 1860. The Second Commission devised
the Criminal Procedure Code, enacted in 1861, and reorganized the court system.
The Second Law Commission however expressed strong reservations against the
codification of Hindu and Muslim law. Thereafter, the field of personal law was
marked off as beyond the reach of colonial administrators. The most important set
of laws that governed the status of women, namely Hindu and Muslim personal
laws, were increasingly identified as those which only the members of the respective
communities could reform. Thus the Indian Succession Act of 1865 applied only to
those other than Hindus and Muslims. That the fears of the Second Law
Commission (1853-56) were not unfounded became painfully evident in the revolt
of 1857.

Although the Third Law Commission drew up drafts codifying contracts,
laws of evidence, negotiable instruments etc., it left personal laws severely alone.
The fourth and last British Law Commission, appointed in 1879 attempted a further
codification of substantive law but it too left personal laws untouched. Sir
Courteney Ilbert, Law Member in 1882, recognized the need for codification of
Hindu family law in order to enable judges to cut through the thickets of existing
case law, but declared inability since the Hindus were reluctant to accept such
reform.

By 1864, when the pandits and maulvis were disbanded from their
employment in the courts, the process of restating Hindu or Muslim law had more
or less been abandoned. The optimism of Bentinck’s time had dissolved following
the political challenge to British rule posed by the subject Indian people. There
was a clear shift in the conception of the relation between customs and local
usages of people and scriptural texts. Thus the famous Privy Council ruling of
1868, in Collector of Madura v. Moottoo Ramalinga,22 declared, “Under the Hindu
system of law, clear proof of usage will outweigh the written text of law.”

This must not be taken to mean that the British had given up their avowed
aim of introducing a “rule of law” in India. British courts continued the process of
pronouncing judgment on Hindu and Muslim practices, and the colonial state
even transformed some practices when enough pressure was brought on it by
educated Indians. If anything, the processes that were well under way by the mid
nineteenth century had transformed “a matrix of real historical experience . . . into
a matrix of abstract legality so that the will of the state could be made to penetrate,
reorganize part by part and eventually control the will of the population”.23

21 Hansard Debates Third Series, Vol. XIX, pp.531-33, as cited in MP.Jain Outlines of
Indian Legal History (Bombay: Tripathi, 1987), p . 405.

22 12 MIA 397, 436, (1868).

23 Ranajit Guha, “Chandra’s Death” Subaltern Studies V ed. Ranajit Guha (Delhi: Oxford
University Press, 1987), p.141.
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3. The Code and Women

The reference to sastras and their interpretation by the male pandits, easily
drawn from the most conservative sections of Indian society, produced the first in
a series of pronouncements about the scriptural standing of women in Indian
society. Chapter 20 of Halhed’s translation was on the duties of women. Halhed
recognized that some of the precepts of that section were incommensurate with
emerging bourgeois ideals of woman as, companion, and felt constrained to say as
a preface to the chapter that “the Brahmins who compiled this code were men far
advanced in years” by way of apology for “the observations they have selected
and the censures they have passed upon the conduct and merits of the fair sex.”24

In Halhed’s apologetic preface we may detect the first signs of an ambiguity
which would plague the colonial authorities’ search for the definitive text. The
colonial state had to perform a delicate balancing act, poised between its aspirations
as a paramount power and the respect for Indian “tradition” that was first elaborated
by Hastings. Once British rule was more secure, one of the major planks of cultural
legitimation for its continued economic and political domination of India rested on
the introduction of a scale of civilization that hierarchised the position of women
in various societies. In any such scale, the women of England easily constituted
the top while those of India lagged far behind.

In Halhed’s book, the chapter “Of What Concerns Women” began with a
prefatory statement on the relations between the sexes: “A man, both day and
night, must keep his wife in so much subjection that she by no means be mistress
of her own actions if the wife have her own free will notwithstanding she be
sprung from a superior caste.”25 Halhed has provided a detailed account of the
contemporary understanding of women’s psyche as communicated to him through
the Persian translation of the text which categorically states that “Women have Six
Qualities ; the First, an inordinate desire for Jewels and fine Furniture, and
clothes, the Second, immoderate Lust, the Third, violent Anger- the Fourth, deep
resentment (i. e.) no Person knows the sentiments concealed in their Heart, the
Fifth, another person’s good appears evil in their Eyes-, the Sixth, they commit
bad actions”26. (282)

This clearly marked women off as a category of people who had few rights,
if any, under the existing codes of law. It was also an attempt to homogenize the
category of Woman, specifying that caste (and class) could make no difference to
the inherent characteristics of women, who deserved only to be subordinated and
controlled. Betraying persistent upper caste male fears about female sexuality was
the assertion about the sexual proclivities of women: A woman is never satisfied

24 Nathaniel B. Halhed A Code of Gentoo Laws (Fort William: 1776), lxv.

25 Nathaniel B. Halhed , A Code of Gentoo Laws (Fort William: 1776), p.249.

26 Ibid, p.282.



with the copulation of man, no more than a fire is satisfied with burning fuel, or
the main ocean with receiving the rivers, or the empire of death with the dying of
men and animals: in this case therefore, a woman is not to be relied on.27

Women’s wrongs thus formed the theoretical basis for men’s rights, or
more properly male duties towards moderating women’s lust. Such lust was
expressed by women not just for sex, but for “jewels, fine furniture, handsome
clothes and nice victuals”. It is in this context that Manu’s famous injunction was
understood: “her father protects her in childhood, her husband protects her in
youth, her sons protect her in old age: a woman does not deserve independence.”28

However, Halhed is more explicit and clear while defining this dependency theory
“So long as a Woman remains unmarried, her Father shall take care of her and
for long as a Wife remains young, her Husband shall take care of her ; and in her
old Age, her Son shall take care of her and if, before a woman’s marriage, her
father should die, the brother, or brother’s son, or such other near Relations of
the Father shall take care of her , if, after marriage, her husband should die, and
the Wife has not brought forth a son, the brothers, and brothers sons, and such
other near relations of her husband shall take care of her : If there are no
brothers, brothers sons, or such other near relations of her husband, the brothers,
or sons of the brothers of her father shall take care of her : If there are none of
them, the magistrate shall take care of her; and in every stage of life, if the
persons who have been allotted to take care of a Woman do not take care of her,
each in his respective stage accordingly, the Magistrate shall fine them”.29

If the natural urges of women from this description were unspeakably evil,
the sastras also outlined the normative code for good women who once more
spoke of fears and fantasies rather than remaining an expression of existing material
realities. “A woman, who is of good disposition and who puts on her jewels and
clothes with decorum, and is of good principles, whenever the husband is cheerful
the wife is also cheerful., and if the husband is sorrowful, the wife is also sorrowful,
and whenever the husband undertakes a journey, the wife puts on a careless
dress, lays aside her jewels and other ornaments and abuses no person and will
not expend a single dam without her husband’s consent and has a son, and takes
proper care of the household goods, and at the times of worship, performs her
worship to the deity in the proper manner, and goes not out of the house, and is
not unchaste, and makes no quarrels or disturbances, and has no greedy passions,
and is always employed in some good work, and pays proper respect to all
persons, such is a good woman”.30

27 Ibid, p.250.

28 Ibid, p.251.

29 Ibid, p.282.

30 M Derrett Religion, Law and the State in India, p.206.
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Countless prescriptions for correct female behavior, clearly intended to
present an ideal notion of womanhood that would ensure the preservation of the
patriarchal household, included a number of actions over which a woman had
control, thereby appearing to acknowledge woman’s agency. “If a Man goes on a
Journey, his Wife shall not divert herself by play, nor shall see any public show,
nor shall laugh, nor shall dress herself in Jewels and fine Clothes, nor shall see
Dancing, nor hear music, nor shall sit in the Window, nor shall ride out, nor shall
behold anything choice and rare but shall indoors and private and shall not
blacken her eyes with eye-powder, and shall not view her face in a mirror”31 .At
the same time, it included several actions which were beyond her control, such as
the duty of having a son. The bulk of the normative code spelt out the responsibility
of women to curb their “natural” urges which were uniformly evil and dangerous,
even as it strove to produce the figure of the desirable female. “A Husband, at his
own pleasure, shall cease to copulate with his wife who is barren, or who always
brings forth Daughters. If a Woman, after her monthly courses, while her husband
continues in the house, conceiving her husband to be a weak, low, and
contemptible Object, goes no more to him, the Husband, informing people of this,
shall turn her out of his house”32

4. Conclusion

The new intellectual current that swept through India was that of the
Utilitarians, whose reforming zeal was most evident in the early decades of the
nineteenth century. James Mill, whose influential History of British India was
written in 1826 and formed the text for all those civil servants educated in Haileybury
College, found the normative code an ideal one to attack in his diatribe on pre-
colonial India. In his optic, as well as that of the newly ascendant Evangelical
doctrines, Britain’s civilizing mission in India was clearly mapped out. Mill’s
optimism about the transformatory power of colonial rule sprang, in part, from a
new political confidence in the expanding colonial empire in India. The ideological
shift from reverence for the Indian past to cultural contempt was an expression of
this emerging confidence. The Indian people could now be rescued from their
stultifying laws and practices by the reforming efforts of the British.

But despite the extraordinary investment of early colonial energies in
uncovering textual traditions, the position of women in pre-British India was by no
means governed entirely by the misogynic sastric pronouncements of Manu or
the commentators who followed. As Derrett has pointed out, “On the whole, the
sastra turns a blind eye to the customs of the non-Aryan peoples, in particular,
non-patrilineal communities.33 Tensions between custom (namely unwritten law)

31 Nathaniel B. Halhed , A Code of Gentoo Laws, (Fort William: 1776), p. 285.

32 Ibid, p.284

33 M Derrett, Religion Law and the State in India, 206-07



and sastra were particularly severe in the south and among the non-Brahmanic
peoples of other parts of India. Thus the eighteenth century text “Dattaka
Candrika”, “comments on the strange customs of the wicked people of Malabar
amongst whom the sister’s son is the heir.”34

Indeed, at no point did the shastras acknowledge the independence or
high status of women that prevailed in distinct pockets of Indian society, where
women shared equal rights to matrimonial Property had access to divorce and
where the remarriage of widows was encouraged. 35 For instance, adoption by
women such as the Devadasis, though widely practiced, was not acknowledged
by the shastras. Indeed, tensions between custom and shastric law were most
severe in the realm of family law, not surprising given that entire communities
neglected the shastric requirements of marriage.

At the same time, by no means should the prevalence of customs that
favored women be taken to mean that customs were unequivocally gender neutral.
Customs were after all also devised and sustained by male community elders, and
women were rarely consulted in such formulation. In fact, some customs could,
and were, reinstated by colonial rule in ways that disadvantaged women. But as
the debates on widow immolation, widow remarriage and child marriage revealed,
British reformers, Indian liberals, and orthodox opponents all relied rather heavily
on the shastric record.

The critique of the Indian past initiated by the colonial authorities had an
unintended effect: the discredited past was gradually sacralised by the subject
population and became the basis for the development of a new cultural identity. It
is hardly surprising that early Indian cultural nationalism sprang to the defense of
a tradition they believed was under fierce attack. The argument in favour of Indian
tradition was made throughout the nineteenth century, and also redeployed in an
anti-imperialist strategy. In order to do this, the nationalists had to address what
they believed were some well founded critiques of Indian tradition. In other words,
they admitted the necessity for reforms which would restore their tradition to its
former glory. Indian history, in the optic of the nationalists, began to be understood
as a narrative of decline from the pinnacles of Aryan achievement.

Not surprisingly, there were many contradictions between “the individual
freedoms supposedly supported by public law and the social constraints strongly
imposed by the personal law.”36 Though they had profound implications for all
layers of Indian society, the contradictions were especially pronounced in
definitions of the rights of women. To the extent that codification of Indian law

34 Washbrook, Law, State and Agrarian Society, p.649

35 M Ranajit Guha, “Dominance Without Hegemony and its Historiography” in Subaltern
Studies VI, ed. Ranajit Guha, p.211

36 Washbrook, Law, State and Agrarian Society in Colonial India, p.657.
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occurred at all, it held contradictory promises for Indian women: offering an escape
from oppressive social practices on the one hand, while imposing a Brahmanic
code that cut into certain customary privileges on the other. As the nineteenth
century wore on, it became increasingly clear that one of the colonial state’s
preferred modes of seeking collaborators amongst Indians was to support and
buttress Indian patriarchies, rather than rescue women from them. In turn, the
Indian nationalist movement fiercely resisted change in the domestic domain,
which began to be regarded as an uncolonised space, one that would be guarded
against any colonial intrusion.

It is, therefore, no longer sufficient to view the weight of Indian tradition
(whether of caste, community or kinship) acting as a brake on the modernizing
impulse of the British colonial state. Rather it is more important to mark the co-
ordinates within which the accommodation, reinvention or alteration of traditions
took place in successive periods of British rule. A social history of law cannot
content itself merely with abstract legal or sociological principles and their
realization, but must engage with the multiplicity of levels at which colonial society
was decisively transformed.



Impact of Media Trial on Juvenile Justice System

K.B. Asthana*

The creation of separate institutions for the treatment of youth who engage
in illegal or immoral behaviour is a recent development. Up until the 1800s, youth
were subject to the same criminal justice process as adults. Consequently, children
who were apprehended for crimes were tried in the same courts, and when found
guilty, were subject to the same punishments, although there is considerable
evidence that many youth were spared the harshest of punishments.1 Today, most
people are unaware that there is a separate judicial process for juveniles. Even
though many people lack an understanding of how the juvenile justice process
works, they often express strong opinions about the causes of delinquent behaviour
and how such behaviours should be dealt with. Such opinions are found in letters
to local newspapers or radio talk show programs and television commentaries.
Some members of the public call for increased efforts to prevent delinquency and
rehabilitate young offenders. Delinquency, from a legal standpoint, consists of
those behaviours that are prohibited by the family or juvenile code of the state and
that subject minors to the jurisdiction of the Juvenile Court.2 Behaviours can be
categorized into two categories: first, behaviours that would be defined as criminal
offenses if committed by adults, and second, behaviours that are only prohibited
for minors, which are called status offenses.3 It is simple to define delinquency as
a behaviour violating the legal code of the state, but it suffers from shortcomings.
The treatment of juvenile crime by the print and television media has historically
been both insufficient and overblown. It has been “not enough” because coverage
is mostly episodic and the context of individual events is largely ignored. This
dynamic, in turn, creates a new world in which a disconnected series of discrete
incidents receives attention out of proportion to the actual frequency and severity
of juvenile crime as a whole. Juvenile crime news does not mirror crime trends, with
stories regarding a small number of sensational or unusual crimes receive the
maximum coverage. The number of stories on juvenile crime may even increase as
crime rates decrease.

1. Juvenile Justice and the Media in India

1.1 Statutory Framework

 The first legislation governing children was the Apprentice Act of 1850
which provided that children in the age group of 10-18 convicted by courts were
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intended to be provided with some vocational training which might help in their
rehabilitation. It was followed by Reformatory Schools Act, 1897. The Indian Jail
Committee (1919-1920) brought to the fore the vital need for square trial and
treatment of young offenders. Ever since the 1920s, when as a sequel to the Indian
Jail Committee (1919-20) recommendations, comprehensive Children Acts were
first enacted in the Provinces of Madras (1920), Bengal (1922) and Bombay (1924),
the twin concepts of “juvenile delinquency” and “juvenile justice” have gone
through a constant process of evolution and refinement.4 That is the reason why
today we can identify with a fair degree of certitude towards certain core notions
and ideas as the distinguishing features of the Indian juvenile justice system,
which are used as a touchstone for internal as well as transnational evaluations.
Such core notions undergo changes through a process of conscious law reforms,
which includes both legislative as well as judicial reforms. But, at times, we do
encounter thought currents that run counter to the settled notions and tend to
unsettle the accepted meanings and understandings. In 1960, at the second United
Nations Congress on the Prevention of Crime and Treatment of offenders at London,
this issue was discussed and some therapeutic recommendations were adopted.
The Children Act, 1960 was passed to cater to the Union Territories. To remove
some inherent lacunae in the Act, the Children (Amendment) Act was passed in
1978. But the need of a uniform legislation regarding juvenile justice for the whole
country had been expressed in various forums, including the Parliament, but it
could not be enacted on the ground that the subject matter of such legislation fell
in the State List of the Constitution. To bring the operations of the juvenile justice
system in the country in conformity with the UN Standard Minimum Rules for the
Administration of Juvenile Justice, the Parliament of India seems to have exercised
its power under Article 253 of the Constitution read with Entry 14 of the Union List
to make law for the whole of India to fulfill international obligations. On 22nd

August, 1986, the Juvenile Justice Bill, 1986 was introduced in the Lok Sabha.
Apart from the need for a uniform Act regarding children, the Juvenile Justice Act,
1986 was a result of the Sheela Barse case.5 The objectives of this enactment was
to lay down a uniform framework for juvenile justice in India, to provide a specialized
approach towards the prevention and treatment of juvenile delinquency in its full
range, to spell out the machinery and infrastructure required for the care, protection,
treatment, development and rehabilitation of various categories of children coming
within the purview of the juvenile justice system, to establish norms and standards
for the administration of juvenile justice in terms of investigation and prosecution,
adjudication and disposition and care, treatment and rehabilitation, to develop
appropriate linkages and coordination between the formal system of juvenile justice
and voluntary agencies engaged in the welfare of neglected or society maladjusted
children and to specifically define the areas of their responsibilities and roles, to
constitute special offences in relation to juveniles and provide for punishments
therefor and to bring the operation of the juvenile justice system in the country in

4 B. B Pandey, Rethinking Juvenile Justice: Arnit Das Style, (2000) 6 SCC (Jour) 1.
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conformity with the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice. Section 2 of the Juvenile Justice Act 1986 defines certain terms.

In this Act, unless the context otherwise requires:
(a) ‘delinquent juvenile’ means a juvenile who has been found to have

committed an offence;
(b) ‘Juvenile’ means a boy who has not attained the age of sixteen years

or a girl who has not attained the age of eighteen years.

Consequent to India’s signing the United Nations Declaration on the Rights
of Child, the programmes and activities relating to child welfare and children have
been redesigned in conjunction with the provisions of Convention. India ratified
the Convention on the Rights of the Child in 1992, which through a set of standards
to be adhered to, emphasizes social reintegration of child victims, to the extent
possible, without resorting to judicial proceedings. Accordingly, the Juvenile Justice
Act,1986 has been repealed by the Juvenile Justice (Care and Protection of Children)
Act, 2000.

The Juvenile Justice (Care and Protection of Children) Act, 2000 was enacted
with the purpose of consolidating and amending the laws relating to juveniles in
conflict with law and children in need of care and protection. This is sought to be
done by providing for proper care, protection and treatment by catering to their
development needs, and by adopting a child-friendly approach in the adjudication
and disposition of matters in the best interest of children and for their ultimate
rehabilitation through various institutions established under this enactment. Apart
from this, the Constitution, in several provisions, including clause (3) of Article 15,
Clauses (e) and (f) of Articles 39, 45 and 47, imposes on the State a primary
responsibility of ensuring that all the needs of children are met and that their basic
human rights are fully protected. In India, there are three basic kinds of duties
imposed on the media with respect to protection of children, namely:

(a) Positive duty—Duty of the media to expose the violation of any rights
of children,

(b) Objective duty: Duty of the media to objectively report of any such
violations, and

(c) Negative duty: Duty of the media not to reveal the identity of a child
(in any manner), who is in conflict with law.

1.2 Media as a Tool for Social Activism

Sheela Barse v. Union of India,6  is one of the best examples of the impact
of social activism on rights of juveniles. In this case, the appellant was an active
social worker who had made historic contributions towards the development of
laws for protecting children. On September 10, 1985 she approached the Supreme
Court with information supplied by the Ministry of Home Affairs and Ministry of
Social Welfare that there were some 1,400 children under the age of 16 years in the
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jails of 18 states and 3 union territories. The Ministries could not do anything in
this respect because the state governments had exclusive jurisdiction in these
matters. The laws applicable to children at the time did not uniformly prohibit
imprisonment of juveniles in jails. Her petition alleged that the absence of a
children’s act in Nagaland, non–establishment of alternate custodial institutions
for children and processing of delinquent juveniles by ordinary Criminal Courts
due to non-constitution of Juvenile Courts violated the Fundamental Rights of
Equality and Liberty guaranteed under Articles 14 and 21 of the Constitution of
India. She pleaded that laws permitting imprisonment of children in jails in some
states were arbitrary and unconstitutional. She further asked the Court to release
all children (below 18 years of age) who were detained in various states and to
direct district judges to visit jails and police lock ups to identify and release children
and to ensure follow-up action after release. She also wanted the Court to direct
respective State Legal Aid Boards and District Legal Aid Committees to appoint
‘duty counsel’ to ensure protection of children housed and to be housed in homes.

Pursuant to the filing of the petition, 25 notices were issued to the
respondent states. The Supreme Court through its subsequent orders expanded
the scope of the case and sought information on various other aspects relating to
the juvenile justice system. These included the conditions of homes under the
Children Acts, reasons for non-enforcement of the Act and the names of
governmental and non-governmental organizations for the case of mentally and
physically handicapped juveniles. Through its first order, the Court directed district
judges throughout the country to nominate appropriate judicial officers to visit
jails and sub-jails in their sub-district and report by a certain date and provide
complete details about the number of children at the jails, the offences with which
they are charged, etc. The Court also issued directions to the State Legal Aid
Boards and any other legal aid organization to arrange a visit of two advocates to
custodial institutions once a week.

The Court deprecated keeping of children in jail even if they were kept in a
separate wards away from other prisoners, due to the lack of institutions for children.
The Court further directed that no children were to be kept in jails and in the event
that the state government does not have sufficient space in its remand/observation
homes, the children should be released on bail. Directions were issued for
expeditious enquiries and disposal of cases concerning children preferably by a
Juvenile Court. Due to the vastness and deep rooted nature of the problem, deadlines
set by the Court for filing reports was not followed. The court issued a Contempt
Notice and subsequently modified its stand requiring each state to enforce its
Children Act. The Supreme Court suggested that the Union Government enact a
legislation to provide for uniformity of provisions relating to children in the country.
This led to the enactment of the Juvenile Justice Act, 1986- which prohibited the
imprisonment of children in all states. The case proved to be a boon to hundreds
of children detained in the various prisons all over the country. They were all
either released or transferred to homes established or recognized under the Juvenile
Justice Act. The reports on juveniles in jails from all districts led to awareness of
the illegality of detaining juveniles in the future. Even though the case may not be



credited with the implementation of various provisions on the Juvenile Justice
Act, it was the main initiator for the process of implementation of the Act. The case
also resulted in the creation of functionaries under the Juvenile Justice Act.

 The case of Munna v. State of Uttar Pradesh7 was concerned three writ
petitions that were filed on the notice of the State of Uttar Pradesh seeking relief in
respect of certain juvenile under-trial prisoners in the Kanpur Central Jail. The
allegations in respect of the juvenile under-trial prisoners was that though there
was a children’s home in Kanpur, more than a 100 children were lodged in the
Kanpur Central Jail and are also being sexually exploited by the adult prisoners.
The allegations were based on a news report published in the Indian Express
where a reference is made to a visit of Shri Madhu Mehta of the Hindustani
Andolan to the Kanpur Central Jail. According to the news report, it was found
that young boys, between the ages of 10-14 years were being supplied to convicts
for their delectation. Further the findings of the report revealed a boy named
Munna who was in agony because “after the way he was used, he was unable to
sit”. During this time, an organization by the name Human Rights Organization
filed a writ petition in the High Court of Allahabad seeking relief in respect of the
juvenile under-trials. The High Court actively decided to investigate into the matter
by requesting the senior most Sessions Judge of Kanpur to visit the Kanpur
Central Jail and make a report. In pursuance of this, the Sessions Judge visited the
Kanpur Central Jail and submitted his report, wherein 7 juvenile under-trial prisoners
below the age of 168 had been admitted in the Kanpur Central Jail. The report noted
that curiously enough, barring one boy named Deshraj, who was transferred to
children’s Home Kanpur two days prior to the Sessions Judge’s visit to the Central
Jail, all the rest of the children (remaining six children) happened to be released on
different dates within a span of a week and a half. The interesting aspect is that the
news report in the Indian Express was published days before the release of the
juvenile under-trials. It was only after the publishing of the article that one Ms. Lily
Thomas, filed the writ petition the next day in the High Court. Even as far as
Deshraj was concerned, he had been admitted into the Central Jail almost9 months
prior to his transfer to the Children’s Home. Unfortunately, as a consequence of
their release, the Sessions Judge could not interview them.

1.3 Duty of Non-Disclosure

This negative duty imposed on the media does not allow the media to
publish any content disclosing the identity of a juvenile who is in conflict with law.
Section 21 of the Juvenile Justice (Care and Protection of Children) Act, 2000
reinstates this by providing that there can be no report regarding a juvenile in
conflict with the law, such that the identity of the juvenile or even a picture of the
juvenile is not to be published, unless the authority requires this to be done in the
interest of the juvenile. The case of Ved Kumari v. Sunday Times9 illustrates this.

7 Munna v. State of Uttar Pradesh, (1982) 1 SCC 545.

8 16 years being the limit of age below which a juvenile would be regarded as a ‘child’ within
the meaning of the U.P. Children Act, 1951

9 Complaint filed in the Juvinle Court, Sewa Kartir, Delhi on September 12, 1995.
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On Sept. 10, 1995, the Sunday Times published a story on its front page with the
headlines ‘12 years old servant spun a fine story in murder case: Police’ and a
photograph of the child involved in the case. The news was shocking & distressing
for reasons apart from the fact that it was a gruesome murder of a middle-age
woman, allegedly by her domestic servant. Section 36 of the Juvenile Justice Act,
1986 is the corresponding section to section 21 of the present Juvenile Justice Act-
which clearly prohibits and penalizes the publication of any information capable of
revealing the identity of children under the Act unless such publication was
authorized in the interest of the children. Initial efforts by the author were directed
towards mobilizing concerned persons to write letters to the editor of the newspaper
however this proved futile as the newspaper refused to publish the letters. It was
finally decided to file a complaint in the Juvenile Court to prevent such violations
in the future. The complaint was filed in ‘my capacity as a person concerned with
the prosecution of right and welfare of children’ and drew the Court’s attention to
the gross violation of Section 36. Thinking that the Juvenile Court had the prime
legal and moral responsibility to take all actions for the protection of the interests
of alleged delinquent children and authority to do so, it was requested to initiate
the necessary processes for bringing the wrong-doer to book and save not only
the accused child but others who could also become victims of mass media’s
unawareness or disregard of law resulting in the attachment of a lifelong stigma,
dooming them to a life of crime.

2. Conclusion

It is clear that, due to the media’s influence on public opinion, even though
crimes committed by juveniles have actually decreased, there is a strange belief
that crime rates have increased. Fear and ignorance of issues lead people to believe
that juvenile crime has increased and not vice-versa. Many research findings have
proved that crime has gone down and yet the media seems to portray the image
that violence by teenagers and juveniles is raging. This has led to much insecurity-
which leads to further safety measures being taken by schools to ensure that no
child is a threat to others. The media should act as a medium to show the truth
about youth crimes in the present times. It should befriend juvenile delinquents
instead of a being a foe or nuisance to them. It must be used to inform the public
about the truth of events and not create fallacies for its own convenience. There is
a still a large role that the media needs to play to bring about changes in the
society and to mainly protect the interests of those children who have been
punished. The media should not portray victims to be the culprits. Only with the
necessary safeguards in place the media will be able to fulfill its objectives.



Women Empowerment: A Myth or Reality

Sonia Jain*

Gender equality and women’s empowerment are human rights that lie at the
heart of development and the achievement of the Millennium Development Goals.1

Empowering Women aims to inspire women with the courage to break free from the
chains of limiting belief patterns and societal or religious conditioning that have
traditionally kept women suppressed and unable to see their true beauty and
power. We need to augment our efforts for empowering women and enhance their
progress.

It is our moral, social and constitutional responsibility to ensure their
progress by providing them with equal rights and opportunities. These ideals are
rooted in the Constitution, which provides the fundamental framework for
development of women and guarantees equality for them.

Around the world, significant progress has been made towards gender
equality and empowerment of women. Despite considerable increase in economic
activity, inequalities remain with regard to the entry to work, conditions at work
and in exit from the labour market. Women are still more likely to be unemployed or
engaged in vulnerable jobs in informal economies. Vulnerable jobs account for
two-thirds of jobs for all women in developing countries and for 80 percent of
women in Southern Asia and sub-Saharan Africa.

Horizontal segregation continues to limit women’s career choices and keeps
them in low-paid sectors. With lack of adequate resources, approximately 75 percent
of women do not have access to credit and land ownership and to start their own
business is also difficult for women. They often face barriers in employment,
which forces them to remain in low-paid sectors.2

Women’s active participation in economic policy in the public sector and
in reaching upper-management and decision-making positions in the private sector
is uneven worldwide, and often not a priority.

Women’s equal rights and influence in the key decisions that shape their
lives and those of children must be enhanced in three distinct arenas: the household,
the workplace and the political sphere. Let women be equal partners and this
aspect can be achieved through education and bringing about a change in the
mind set of the people. So empowering women on one hand involves making them

* Assistant Professor (Law), Chanderprabhu Jain College of Higher Studies and School of
Law, GGSIPU, Delhi.

1 Kari Torjesen Malcolm, Women at the Crossroads: A Path Beyond Feminism and
Traditionalism, (2000) p.205.

2 Ronald Inglehart, Rising Tide:Gender Equality and Cultural Change Around the World,
Cambridge University Press, Cambridge( 2003)p.103.
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self-dependent and financially independent to the extent where they can demand
and extract their rights; and on the other hand, it involves motivating men to
support the women in their lives to get empowered.

No eyebrows are raised today at the thought of women going out to work.
Plenty of lip service is paid to the idea of equality of men and women. And yet no
one would deny that working women or non working women have to face problems
just by virtue of their gender. Familiarities exist in case of women who have been
the victims of violence and discrimination all through the ages in all societies,
cultures, regions, caste or religious communities.3

1. Women Empowerment in India

If we go back into the history, the status of women in Indian society has
undergone several changes over the centuries. During the ancient times women
enjoyed a high place in the society. But the medieval period of Indian history
witnessed a sudden degradation in the status of women. Many social evils related
to women crept into the Indian society during this period. Child marriages, lack of
female education and sati were the majors among them. The doors of educational,
economic, social, political and cultural opportunities were closed for women. Even
their personal freedom in respect of movement, diet, dress, marriage etc came to be
curtailed. They were made meek and enslaved as well as prostituted. They were
used like a commodity which could be sold and purchased just to make them
perform certain functions.4

Due to all those atrocities on women, the issue of empowering women
became a challenge. It’s a burning topic of discussion in the Indian societies still
and will be one. The outcomes of the efforts and attempts of the government and
the society to uplift the women can be easily visualized. The most outstanding
effort in this challenge is to provide education to the women, as taken by our
leaders and society. Indian government provides women with a number of
reservations in various socio-educational fields.

Gradually people gained knowledge that education empowers women
economically, socially, physically and emotionally. They understand that an
educated mother is not only the trusted partner, but a good housekeeper, a well
informed and loving mother, besides being an efficient official. She combines in
her multiple roles that no ever do. One of the most revolutionary changes of the
twentieth century was the rapid increase of women in leadership roles throughout
our society. Women rose to unprecedented promise in business, government,
science, the arts, and education, in unions, religion, sports and the professions.

 More than half of the population of women is empowered and we can see
the outcomes in the form of Indira Nooyi, Sunita Williams, Sania Mirza, P. V. Sindhu,

3 Esther Duflo, “Women Empowerment and Economic Development”, Journal of Economic
Literature, (2012) p.33.

4 First Lady, Gbeneol, Others List Women Empowerment As Panacea For Sustainable
Development, Universal Reporters on 13/03/2014. Available at : http://
universalreporters247. blogspot.in/2014/03/first-lady-gbeneol-others-list-women.html



Katrina Kaif, Shahnaz Hussain, Pratibha Patil, so on and so forth. The women have
shown the krizma in the corporate world also. Some of them include the chairperson
of the Adyar Cancer Institute V Shanta, director of the Aditya Birla Group Rajashree
Birla, danseuse and scholar Dr Padma Subrahmanyam and cultural expert Prema
Pandurang, Akhila Srinivasan, managing director of the Shriram Life Insurance
Company Limited, Hema Gopal, vice-president of Tata Consultancy Services,
renowned gynaecologist Dr Kamala Selvaraj, Dr Preetha Reddy of Apollo Hospitals,
Vanitha Mohan of PRICOL and Kumari Nivedita were some of the organising vice-
chairpersons.5 But we have to forge ahead with some more applicable steps for
complete upliftment of women.

2. Contemporary Problems to Women Empowerment

The major challenge between her and her success is the attitude of the
stronger section of the society i.e.; men. It’s because day by day women are
climbing the success ladder and becoming too independent that they need no
backing now.6 It is due to her own skills and talent through which she earns huge
money sometimes in comparison to their husbands due to which men develops
jealous feeling against them. It is what happens in the homes of working parents-
the male partner wants to be at highest pedestal of the family and if women stand
on the top – there starts unreasonable arguments.7

The ego disturbs the peace and harmony of the house and mind as well as
the sanctity of the married life. And what happens to the small child growing in this
kind of family environment develops violent reactions against the parents or is
himself victim of violence. Hence, the physical, emotional, and cultural development
of the child hinders which leads to lacking obedience and respect of the parents
due to not getting proper parental support, love and affection.8 This problem will
affect a child in his/her later stages.

In case unmarried girls there are brothers in the family for comparison made
by the parents. Another problem in the success race of women can be her
diminishing respect and honors in a society. As women are coming at the fronts
and gaining triumphs over triumphs and especially becoming victorious over men,
men started perceiving women as their opponents who are trying to compete with
them in the success race.

No one is unknown of the fact that day after day crimes are also reaching
new heights. There are rapes, murders, assaults, prostitution, infanticides and
what not against women, just to fulfill the thirst of materialism, money and sex. It

5 "Empowering the Women of India”, Express News Service-Chennai Published on 25th
January 2014 Available at http://www.newindianexpress.com/cities/chennai/Empowering-
the-Women-of-India/2014/01/25/article2018269.ece

6 Emily Fitzgibbons, Women’s Employment, Education, and the Gender Gap in 17 Countries,
Monthly Labor Review , Vol. 135, No. 4.

7 Anup Shah, “Women’s Rights” Available at: http://www.globalissues.org/ article/166/
womens-rights visited on 10/03/2014.

8 Martha C. Nussbaum & Jonathan Glover (et. al), Women Culture, and Development: A
Study of Human Capabilities, Clarendon Press (1995).
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indicates towards emerging insecurity especially for working women. It does not
mean that non working women are safe; there safety is also in danger. The trembling
secret is that women themselves are involved in making women prostitutes and
paying men to rape other women.

The question is – whom to believe and whom to blame. Women are
themselves becoming thirsty for the women’s blood.

The most disturbing and thought provoking difficulty for the women is
that there is lack of qualified matches for highly qualified and beautiful, belongs to
a well fed advanced family surely search a bridegroom who suits her well in aspects.
We know that’s it’s a typical wish to be fulfilled. So, the qualified girls remain
unmarried in wait for a suitable boy for their whole life.

3. Conclusion

All these problems are quite demanding and stimulating but the new women
is even ready to tackle them with the best of her efforts. She stands like a huge wall
before them. Women must help themselves and each other in the fight against
stereotypical societal attitudes.

 This attitudinal change is required if women want to live in the world as
free human beings without fear. Before talking about educating women about
violence, one should talk about educating men to respect their women.
Empowerment of women does not come merely with a graduation or a PG degree,
real empowerment comes when women have an understanding of their capabilities
and are able to take independent decisions.

As mentioned above two aspects are highly important for the empowering
women, one that she should be self-dependent and second that men should be
involved in the process of women empowerment. Women have a multiplicity of
roles to play today, be it as a daughter, wife, mother, boss or an employee. No
country that disrespects women can think about progress. Hence, there is a high
need to do so for a better tomorrow of our society.



Media Trial: Free Speech vis-à-vis Free & Fair
Administration of Justice

 Dr. Rajender Goel*

Media trial is a phrase popular in the late 20th century and early 21st
century to describe the impact of television and newspaper coverage on a person’s
reputation by creating a widespread perception of guilt or innocence before, or
after, a verdict in a court of law. During high-publicity court cases, the media are
often accused of provoking an atmosphere of public hysteria akin to a lynch mob
which not only makes a fair trial nearly impossible but means that regardless of the
result of the trial the accused will not be able to live the rest of their life without
intense public scrutiny. The counter-argument is that the mob mentality exists
independently of the media which merely voices the opinions which the public
already has. Although a recently coined phrase, the idea that popular media can
have a strong influence on the legal process goes back certainly to the advent of
the printing press and probably much further. This is not including the use of a
state controlled press to criminalize political opponents, but in its commonly
understood meaning covers all occasions where the reputation of a person has
been drastically affected by ostensibly non-political publications.1 Freedom of
speech which includes the right to freely express one’s convictions and opinions
by word of mouth, writing, printing and all other means (addressed to the eyes or
the ears), is a freedom guaranteed to citizens of India under Article 19(1)(a) of the
Constitution of India. There is also no dispute that right to receive information is
also the fundamental right of the public under Article 19(1)(a) of the Constitution.
But society cherishes other values to be attained. They are equally important.
Impartial administration of justice and a right to presumption of innocence is one
such value. The two interests i.e., interest of the society in freedom of speech and
right to a fair and impartial administration of justice have to be balanced, for more
often than not, they frequently clash with one another.

1. Free Speech and Freedom of Press versus Free and Fair
Trial

It is needless to emphasize that a free and healthy press is indispensable to
the functioning of a true democracy. In a democratic set up there has to be an
active and intelligent participation of the people in all spheres and affairs of their
community as well as the State. It is their right to be kept informed about current
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College of Higher Studies and School of Law, Delhi and BLS ITM & School of Law,
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1 “Trial by media,” Available at: http://en.wikipedia.org/wiki/Trial_by_media (Last modified
on January 24, 2014).
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political, social, economic and cultural life as well as the burning topics and
important issues of the day in order to enable them to consider and form broad
opinion about the same and the way in which they are being managed, tackled and
administered by the Government and its functionaries. To achieve this objective
the people need a clear and truthful account of events, so that they may form their
own opinion and offer their own comments and viewpoints on such matters and
issues and select their further course of action. The primary function, therefore, of
the press is to provide comprehensive and objective information of all aspects of
the country’s political, social, economic and cultural life. It has an educative and
mobilising role to play. It plays an important role in moulding public opinion and
can be an instrument of social change. It may be pointed out here that Mahatma
Gandhi in his autobiography has stated that one of the objectives of the newspaper
is to understand the proper feelings of the people and give expression to it; another
is to arouse among the people certain desirable sentiments; and the third is to
fearlessly express popular defects.

In Express Newspapers (Private) Ltd. & Anr. v. The Union of India &
Ors.,2 the Supreme Court held that freedom of speech and expression includes
within its scope the freedom of the Press. The Supreme Court referred to the earlier
decisions in Romesh Thappar v. State of Madras,3 and Brij Bhushan v. State of
Delhi.4 Romesh Thappar’s case (supra) related to a ban on the entry and circulation
of Thappar’s journal in the State of Madras under the provisions of the Madras
Maintenance of Public Order Act, 1949. Patanjali Sastri, J. speaking for the Court
said in Romesh Thappar’s case (supra) that;

 “...there can be no doubt that the freedom of speech and expression
includes freedom of propagation of ideas and that freedom is ensured by
the freedom of circulation. Liberty of circulation is as essential to that
freedom as the liberty of publication. Indeed, without circulation publication
would be of little value.”

In Brij Bhushan’s case (supra), Patanjali Sastri, J. speaking for the majority
judgment again said that;

“...every free man has undoubted right to lay what sentiments he
pleases before the public; to forbid this, is to destroy the freedom of the
press.”

In another case of Express Newspapers Pvt. Ltd. & Ors v. Union Of India,5

the Supreme Court speaking through A.P. Sen, J. emphasized that though the
freedom of press is an inalienable right, but the same is not absolute and is subject
to Article 19 (2) as uncontrolled right to speech leads to anarchism. The Supreme
Court observed thus;

2 1959 S.C.R. 12.

3 AIR 1950 SC 124.

4 AIR 1950 SC 129.

5 AIR 1986 SC 872.



“I would only like to stress that the freedom of thought and
expression, and the freedom of the press are not only valuable freedoms in
themselves but are basic to a democratic form of Government which
proceeds on the theory that problems of the Government can be solved by
the free exchange of thought and by public discussion of the various
issues facing the nation. It is necessary to emphasize and one must not
forget that the vital importance of freedom of speech and expression
involves the freedom to dissent to a free democracy like ours. Democracy
relies on the freedom of the press. It is the inalienable right of everyone to
comment freely upon any matter of public importance. This right is one of
the pillars of individual liberty-freedom of speech, which our Court has
always unfailingly guarded. I wish to add that however precious and
cherished the freedom of speech is under Art.19 (1)(a), this freedom is not
absolute and unlimited at all times and under all circumstances but is subject
to the restrictions contained in Art. 19(2). That must be so because
unrestricted freedom of speech and expression which includes the freedom
of the press and is wholly free from restraints, amounts to uncontrolled
licence which would lead to disorder and anarchy and it would be hazardous
to ignore the vital importance of our social and national interest in public
order and security of the State”

Since freedom of speech is fundamental, the press; both print and media,
has a right of fair comment on matters of public interest. Indeed, press reports
provide a valuable check against malpractices including malpractices in
administration of justice – secret trial being dangerous; the crucial question to be
addressed is where to draw a line between the “right to tell” and the “right to a fair
trial”. Rule of Law is a pillar of a State. There cannot be a civilized society without
a legal system. Not a weak and a limp legal system – it has to be an assertive legal
system capable of upholding the majesty of the law. Civil societies have recognized
that it is in the interest of not only an individual but also of the society as a whole
that every member of the society gets a fair trial. Society recognizes that no one
should be convicted except on a proper and a fair trial and according to law. Thus,
a member of a society who is brought to justice has a right “to have a decision of
the Court on the law as the Court conceives it and the evidence properly
submitted.”

2. Pre-censorship

In Brij Bhushan v. State of Delhi,6 the Supreme Court was called upon to
balance exercise of freedom of expression and pre- censorship. The Supreme Court
declared the statutory provision as unconstitutional inasmuch as the restrictions
imposed by it were outside. Article 19(2), as it then stood. However, this Court did
not say that pre-censorship per se is unconstitutional.

In Virendra v. State of Punjab,7 the Supreme Court upheld pre-censorship
imposed for a limited period and right of representation to the government against

6 AIR 1950 SC 129.
7 AIR 1957 SC 896.
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such restraint under Punjab Special Powers (Press) Act, 1956. However, in the
same judgment, another provision imposing pre-censorship but without providing
for any time limit or right to represent against pre-censorship was struck down as
unconstitutional.

In the case of K.A. Abbas v. Union of India,8 the Supreme Court upheld
prior restraint on exhibition of motion pictures subject to Government setting up a
corrective machinery and an independent Tribunal and reasonable time limit within
which the decision had to be taken by the censoring authorities.

3. Prior restraint order and order of postponement of
publication

Where it is known that a particular media organization(s) is planning to
publish a story which may adversely affect legal proceeding(s) that may be
instituted in near future, it is possible to apply to Superior Courts for a prior
restraint order. The expression order of postponement of publication is usually
referred to in connection with matters sub-judice in relation to reporting of court
proceedings.

3.1 Principle of “Real and imminent danger”

 In Reliance Petrochemicals Ltd. v. Proprietors of Indian Express
Newspapers Bombay (P) Ltd.,9 the matter was in the context of publication in one
of the national dailies of certain articles which contained adverse comments on the
proposed issue of debentures by a public limited company. The validity of the
debenture was sub judice in the Supreme Court itself. Initially, the court granted
injunction against the press restraining publication of articles on the legality of
the debenture issue. The test formulated was that any preventive injunction against
the press must be “based on reasonable grounds for keeping the administration of
justice unimpaired” and that, there must be reasonable ground to believe that the
danger apprehended is real and imminent. The Court went by the doctrine
propounded by Holmes J of “clear and present danger”. The Supreme Court treated
the said doctrine as the basis of balance of convenience test. Later on, the injunction
was lifted after subscription to debentures had closed.

3.2 Principle of “Open Justice”

It may be stated that “open Justice” is the cornerstone of Indian judicial
system. It instills faith in the judicial and legal system. However, the right to open
justice is not absolute. It can be restricted by the court in its inherent jurisdiction
if the necessities of administration of justice so demand.

In the case of Naresh Shridhar Mirajkar v. State of Maharashtra,10 the
Supreme Court dealt with the power of a court to conduct court proceedings in

8 AIR 1971 SC 481.

9 AIR 1989 SC 190.

10 AIR 1967 SC 1. Also see Kehar Singh v. State (Delhi Administration), AIR 1988 SC 1883.



camera under its inherent powers and also to incidentally prohibit publication of
the court proceedings or evidence of the cases outside the court by the media. In
this case, the High Court ordered that the deposition of the defence witness
should not be reported in the newspapers. This order of the High Court was
challenged in the Supreme Court under Article 32. The Supreme Court held that
apart from Section 151 of the Code of Civil Procedure, the High Court had the
inherent power to restrain the press from reporting where administration of justice
so demanded. The Supreme Court held vide para 30 that evidence of the witness
need not receive excessive publicity as fear of such publicity may prevent the
witness from speaking the truth. That, such orders prohibiting publication for a
temporary period during the course of trial are permissible under the inherent
powers of the court whenever the court is satisfied that interest of justice so
requires. As to whether such a temporary prohibition of publication of court
proceedings in the media under the inherent powers of the court can be said to
offend Article 19(1)(a) rights [which includes freedom of the press to make such
publication], the Supreme Court held vide para 12 that an order of a court passed
to protect the interest of justice and the administration of justice could not be
treated as violative of Article 19(1)(a). The judgment of the Supreme Court in
Mirajkar case was delivered by a Bench of 9-Judges.

The entire law has been reiterated once again in the judgment of the Supreme
Court in Mohd. Shahabuddin v. State of Bihar,11 affirming judgment of the Supreme
Court in Mirajkar case.

Thus, Courts of Record under Article 129/Article 215 have inherent powers
to prohibit publication of court proceedings or the evidence of the witness. The
judgments in Reliance Petrochemicals Ltd. and Mirajkar cases were delivered in
civil cases. However, in Mirajkar case, the Supreme Court held that all Courts
which have inherent powers, i.e., the Supreme Court, the High Courts and Civil
Courts can issue prior restraint orders or prohibitory orders in exceptional
circumstances temporarily prohibiting publications of Court proceedings to be
made in the media and that such powers do not violate Article 19(1)(a).

In the case of Secretary, Ministry of Information & Broadcasting, Govt. of
India v. Cricket Association of Bengal,12 it has been held that;

“it is true that Article 19(2) does not use the words “national interest”,
“interest of society” or “public interest” but the several grounds mentioned
in Article 19(2) for imposition of restrictions such as security of the State,
public order, law in relation to contempt of court, defamation etc. are
ultimately referable to societal interest which is another name for public
interest”.

It has been further held that,

“the said grounds in Article 19(2) are conceived in the interest of
ensuring and maintaining conditions in which the said right can
meaningfully be exercised by the citizens of this country.”

11 2010) 4 SCC 653.

12 (1995) 2 SCC 161.
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In the case of E.M.S. Namboodripad v. T. Narayanan Nambiar,13 it has
been held that “the existence of law containing its own guiding principles, reduces
the discretion of the Courts to the minimum. But where the law [i.e. 1971 Act] is
silent the Courts have discretion.The law of contempt stems from the right of the
courts to punish by imprisonment or fines persons guilty of words or acts which
either obstruct or tend to obstruct the administration of justice. This right is exercised
in India by all courts when contempt is committed in facie curaie and by the
superior courts on their own behalf or on behalf of courts subordinate to them
even if committed outside the courts. Formerly, it was regarded as inherent in the
powers of a court of record and now by the Constitution of India, it is a part of the
powers of the Supreme Court and the High Courts.”

3.3 Law of Contempt of Courts

It is important to note, that, one of the Heads on which Article 19(1)(a)
rights can be restricted is in relation to “contempt of court” under Article 19(2).
Article 19(2) preserves common law of contempt as an “existing law”. In fact, the
Contempt of Courts Act, 1971 embodies the common law of contempt. The
Constitution framers were fully aware of the Institution of Contempt under the
common law which they have preserved as “existing law” under Article 19(2) read
with Article 129 and Article 215 of Constitution. The reason being that contempt is
an offence sui generis. The Constitution framers were aware that the law of contempt
is only one of the ways in which administration of justice is protected, preserved
and furthered. That, it is an important adjunct to the criminal process and provides
a sanction. Other civil courts have the power under Section 151 of Code of Civil
Procedure to pass orders prohibiting publication of court proceedings. In Mirajkar
case, the Supreme Court vide para 60 referred to the principles governing Courts of
Record under Article 215. It was held that the High Court is a Superior Court of
Record and that under Article 215 it has all the powers of such a court including the
power to punish contempt of itself. The word “including” in Article129/Article 215
is to be noted. It may be noted that each of the Articles is in two parts. The first part
declares that the Supreme Court or the High Court “shall be a Court of Record and
shall have all the powers of such a court”. The second part says “includes the
powers to punish for contempt”. These Articles save the pre-existing powers of
the Courts as courts of record and that the power includes the power to punish for
contempt.14 As such a declaration has been made in the Constitution that the said
powers cannot be taken away by any law made by the Parliament except to the
limited extent mentioned in Article 142(2) in the matter of investigation or
punishment of any contempt of itself. If one reads Article 19(2) which refers to law
in relation to Contempt of Court with the first part of Article 129 and Article 215, it
becomes clear that the power is conferred on the High Court and the Supreme
Court to see that “the administration of justice is not perverted, prejudiced,
obstructed or interfered with”. To see that the administration of justice is not

13 AIR 1970 SC 2015.

14 See Delhi Judicial Service Association v. State of Gujarat (1991) 4 SCC 406 and Supreme
Court Bar Association v. Union of India (1998) 4 SCC 409.



prejudiced or perverted clearly includes power of the Supreme Court/High Court
to prohibit temporarily, statements being made in the media which would prejudice
or obstruct or interfere with the administration of justice in a given case pending in
the Supreme Court or the High Court or even in the subordinate courts.

In Sahara case (infra) the Supreme Court held that in the context of second
part of Article 129 and Article 215 of the Constitution the object of the contempt
law is not only to punish, it includes the power of the Courts to prevent such acts
which interfere, impede or pervert administration of justice. If in a given case the
appropriate Court finds infringement of such presumption by excessive prejudicial
publicity by the newspapers (in general), then under inherent powers, the Courts
of Record suo motu or on being approached or on report being filed before it by
subordinate court can under its inherent powers under Article 129 or Article 215
pass orders of postponement of publication for a limited period if the applicant is
able to demonstrate substantial risk of prejudice to the pending trial and provided
he is able to displace the presumption of open Justice and to that extent the burden
will be on the applicant who seeks such postponement of offending publication.

In Sahara India Real Estate Corp. Ltd. & Ors. v. Securities & Exchange
Board of India & Anr,15 the Supreme Court of India extensively dwelled upon the
matter of order of postponement of publication and also gave some guidelines
thus;

(a) Orders of postponement of publications/ publicity in appropriate
cases, keeping in mind the timing (the stage at which it should be
ordered), its duration and the right of appeal to challenge such orders
is just a neutralizing device, when no other alternative such as change
of venue or postponement of trial is available, evolved by courts as a
preventive measure to protect the press from getting prosecuted for
contempt and also to prevent administration of justice from getting
perverted or prejudiced.

(b) In view of the judgment in A.K. Gopalan v. Noordeen,16 such
statements which could be prohibited temporarily would include
statements in the media which would prejudice the right to a fair trial
of a suspect or accused under Article 21 from the time when the criminal
proceedings in a subordinate court are imminent or where suspect is
arrested. Presumption of innocence is held to be a human right.17

(c) Publicity postponement orders should be seen, in the context of Article
19(1)(a) not being an absolute right. The US clash model based on
collision between freedom of expression (including free press) and
the right to a fair trial will not apply to Indian Constitution. In certain

15 Sahara India Real Estate Corp. Ltd. & Ors. v. Securities & Exchange Board of India &
Anr., decided by the Constitution Bench of the Supreme Court of India on September 11,
2012, Available at: www.judis.nic.in (Visited on February 07, 2014).

16 (1969) 2 SCC 734.

17 Ranjitsing Brahmajeetsing Sharma v. State of Maharashtra, (2005) 5 SCC 294.
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cases, even accused seeks publicity (not in the pejorative sense) as
openness and transparency is the basis of a fair trial in which all the
stakeholders who are a party to a litigation including the judges are
under scrutiny and at the same time people get to know what is going
on inside the court rooms. These aspects come within the scope of
Article 19(1) and Article 21. Given that the postponement orders curtail
the freedom of expression of third parties, such orders have to be
passed only in cases in which there is real and substantial risk of
prejudice to fairness of the trial or to the proper administration of
justice which in the words of Justice Cardozo is “the end and purpose
of all laws”.

(d) However, such orders of postponement should be ordered for a limited
duration and without disturbing the content of the publication. The
order of postponement will only be appropriate in cases where the
balancing test otherwise favours non-publication for a limited period.
It would require the courts in each case to see the content and the
context of the offending publication. There cannot be any straightjacket
formula enumerating such categories.

(e) Contempt jurisdiction of courts of record forms part of their inherent
jurisdiction under Article 129/ Article 215. Superior Courts of Record
have inter alia inherent superintendent jurisdiction to punish contempt
committed in connection with proceedings before inferior courts. The
test is that the publication (actual and not planned publication) must
create a real and substantial risk of prejudice to the proper
administration of justice or to the fairness of trial. It is important to
bear in mind that sometimes even fair and accurate reporting of the
trial (say murder trial) could nonetheless give rise to the “real and
substantial risk of serious prejudice” to the connected trials. In such
cases, though rare, there is no other practical means short of
postponement orders that is capable of avoiding the real and
substantial risk of prejudice to the connected trials. Thus,
postponement orders safeguard fairness of the connected trials.

(f) The media, in several cases in India, is the only representative of the
public to bring to the notice of the court issues of public importance
including governance deficit, corruption, drawbacks in the system.
Keeping in mind the important role of the media, Courts have evolved
several neutralizing techniques including postponement orders subject
to the twin tests of necessity and proportionality to be applied in
cases where there is real and substantial risk of prejudice to the proper
administration of justice or to the fairness of trial. However, it would
be open to Media to challenge such orders in appropriate proceedings.
The postponement order is not a punitive measure, but a preventive
measure.



(g) Excessive prejudicial publicity leading to usurpation of functions of
the Court not only interferes with administration of justice which is
sought to be protected under Article 19(2), it also prejudices or
interferes with a particular legal proceedings.

In Vidya Dhar and Others v. Sony Entertainment Television and Anr.,18

the plaintiffs were amongst those, who have been convicted by a Delhi Sessions
Court under the Prevention of Corruption Act. One of the plaintiffs, Mr. Chautala,
was the then Chief Minister of Haryana. The plaintiffs were seeking injunction
against the defendant, who had publicized to telecast a T.V. Show/programme
namely “Crime Patrol Dastak” on 23rd and 24th February, 2013 relating to the case
for which the plaintiffs and others had been convicted. The programme that was to
be telecasted by the defendant on its channel was alleged to cause prejudice to the
plaintiffs inasmuch as the appeal against their conviction by the Sessions Court
was pending subjudice before Delhi High Court. It was also alleged to be to their
prejudice as the highlights of the telecast indicated that the programme
 intended to show the element of bribery, which according to the plaintiffs was not
even the charge against them. It was thus prayed that at least till such time these
applications listed for hearing in April, 2013 are disposed by Delhi High Court, the
telecasting of the aforesaid programme may be postponed.

                                                                        The Court restrained the
defendants from telecasting their programme on 23rd and 24th February, 2013
relating to the case in which the plaintiffs were convicted or telecasting the same
on any other date till the disposal of the applications of the plaintiffs seeking
suspension of sentence and bail in the said case.

However, in an appeal the said order was set aside by the Division Bench
of the Delhi High Court.19 The Court observed that one measure to gag the Press
would be to see whether the offending publication would amount to a contempt of
the Court and this would mean to determine whether the publication interferes or
tends to interfere in the administration of justice. At the pre-publication stage,
applying the aforesaid test, the issue could be decided. The Court held that in fact,
the balancing of interest has to be with reference to the right of the media to tell
and the right of the citizens to know vis-à-vis the right of the accused and the
fulcrum of the balancing being: “Demonstrable substantial risk of prejudice,” and
not the financial interest of the Broadcaster vis-à-vis the right of the accused. The
Court was highly appalled to note that the learned Single Judge had not even
viewed the proposed programme, much less read the transcript thereof.

The Hon’ble Supreme Court of India also upheld the decision of the Division
Bench of the Delhi High Court.20 It was contended on the behalf of respondent

18 I.A. 2981/2013 in CS (OS) 335/2013 decided by the single judge Bench of Delhi High
Court on February 22, 201. Available at: www.delhihighcourt.nic.in (Visited on 06, February
2014).

19 Multi Screen Media Pvt. Ltd. v. Vidya Dhar & Ors., ( FAO(OS) 119/2013 decided by the
Division Bench of Delhi High Court on February 28, 2013. Available at:
www.delhihighcourt.nic.in (Visited on 06, February 2014).

20 Vidya Dhar & Ors. v. Multi Screen Media Pvt. Ltd., [SLP (Civil) No. 9967 of 2013 decided
on May 03, 2013. Available at: www.judis.nic.in (Visited on 06, February 2014).
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that the trial of the Petitioners stood concluded on their conviction and sentence
under the relevant provisions of the Indian Penal Code and the provisions of the
Prevention of Corruption Act, 1988. It was urged that the entire matter regarding
the JBT Teachers Recruitment was in the public domain and the judgment of
conviction continues to be operative unless set aside by the Supreme Court. It
was further urged that there was no further possibility of the Petitioners being
biased or prejudiced or even discredited, once the judgment had been delivered in
the trial. The Supreme Court accepted the said contentions and held that no
interference is called for with the order of the Division Bench of the High Court,
setting aside the order of the learned Single Judge. However, in order to safeguard
the interests of the Petitioner Supreme Court directed the Producers, Directors and
Distributors and all those connected with the screening of the aforesaid Episodes
on television, to ensure that there is no direct similarity of the characters in the
Serial with the Petitioners, who have been convicted in connection with the JBT
Teachers Recruitment and had been sentenced to different periods of custody,
and that steps are taken to protect their identity, as far as possible.

Self-styled godman Asaram Bapu, arrested on charges of sexually
assaulting a minor approached the Supreme Court seeking to restrain the media
from carrying out its own trial against him. It was argued that Asaram has no
objection if media correctly reports the court proceedings, but it should be
restrained from carrying speculative reports portraying his ashrams as some kind
of brothels. The Supreme Court said that for the present there is no need to
entertain the writ petition. It expressed a hope and trust that the media both print
and electronic would follow Supreme Court guidelines issued in earlier cases.21

Another petition moved by Sh Asaram Bapu was also not entertained holding that
“We are hesitating to entertain the petition because someone from your ashram
makes a statement about you (Asaram). If someone reports this statement, can he
be faulted?”22

In Swatanter Kumar v. The Indian Express Ltd. & Ors,23 before the High
Court of Delhi, the case of the plaintiff inter alia was that the reckless and
irresponsible action of the defendants seeking to increase their circulation and
TRPs at the cost of the reputation of the plaintiff and his public office have caused
grave and irreparable injury to the reputation of the plaintiff and degraded the
dignity of the Institution of Justice. It was asserted that the plaintiff’s right to
dignity, reputation, fair name and privacy are at par with the right of the complainant
and cannot be violated. It was argued that in the instant case, there was real and

21 Saint Shri Asharam Bapu v. U.O.I & Ors., [Writ Petition (Civil) No 900 of 2013] decided
on October 10, 2013. Available at: www.judis.nic.in (Visited on February 07, 2014).

22 Saint Shri Asharam Bapu v. U.O.I & Ors [Writ Petition (Civil) No 938 of 2013] decided
on November 01, 2013. Available at: www.judis.nic.in (Visited on February 07, 2014).

23 I.A. No.723/2014 in CS(OS) No.102/2014 decided on January 16, 2014. Available at:
www.delhihighcourt.nic.in (Visited on February 06, 2014). Mr. Swatanter Kumar is the
Chairman of National Green Tribunal and Former Judge of the Supreme Court of India. A
woman lawyer leveled allegation against him that she was sexually harassed by him in May
2011 while she was an intern and he was a sitting SC judge.



tangible danger of the interference with administration of justice, that in the absence
of any fact finding or any cogent and clear back up evidence, the media trial
affecting the Court trial cannot be allowed by giving juicy news in order to create
sensation in the minds of the public. The Court held that it is also true that the
freedom of press cannot be extended beyond reporting of facts. The plaintiff
admittedly has an illustrious career spending over 43 years and has earned name in
bar and bench and has an impeccable reputation and is well-known for his integrity
and high moral values. The continuous adverse publicity of the persons who are
seen from the eyes of public confidence and faith is destructive of their reputation
as well as the public good in the form of the loss of confidence in the institution
itself. Relying upon inter alia on the decisions of the Supreme Court in Sahara
case (supra), ESPN Sofftware India Private Limited v. M/s Tudu Enterprises and
Others,24 and Indian Performing Right Society Ltd. v. Badal Dhar Chowdhry and
Ors.,25 the Hon’ble High Court of Delhi restrained the defendants, their agents,
assigns or any of them acting on their behalf and/or any other person, entity, in
print or electronic media or internet from further publishing the write ups as or
publishing any article or write up and telecast which highlights the allegations
against the plaintiff in the form of headlines connecting or associating plaintiff
with those allegations, particularly, without disclosing in the headlines of article
that they are mere allegations against the plaintiff or any other similar nature of
articles, write up and telecast. However, the Court made it clear that the observations
made in the said order are prima facie in nature and will not preclude the defendants
to report the Court cases and happenings as facts which are covered ambit of fair
reporting on the basis of true, correct and verified information.

4. Conclusion

Communication is the very essence of social life. It is difficult to imagine a
civil society which has no expression. Faith in democracy is rested on the dictum:
“Let people have the truth and freedom to discuss it and all will go well.” The
proponents of freedom of expression believe that if there is free trade in the market
place of ideas, truth will grapple with falsehood and would ultimately prevail.
Often the coverage in the press can be said to reflect the views of the person in the
street. However, more credibility is generally given to printed or telecasted material
than “water cooler gossip”. The responsibility of the press to confirm reports and
leaks about individuals being tried has come under increasing scrutiny and
journalists are calling for higher standards. To be the target of a media blitz is
tantamount to being found guilty of something. However, in many cases viz. Jessica
Lal Murder case; Priyadarshani Matoo case; Tandoor (Naina Sahni) case;
Ruchika-Rathore case; Bhanwari Devi case of Rajasthan; Delhi Gangrape
(Nirbhaya) case; Gudia rape case; 2G Spectrum case; CWG scam case and Coal
Block Allotment scam case, media intervention proved to be beneficial in reaching
to the bottom of the truth.

24 CS(OS) No.384/2011 decided on 18th February, 2011 by Hon’ble Delhi High Court,
Available at: www.delhihighcourt.nic.in (Visited on February 07, 2014).

25 2010 (43) PTC 332 (Del.).
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There is no dispute that right to publish and freedom of press as enshrined
in Article 19 (1)(a) of the Constitution of India is sacrosanct and cannot be violated.
There is also no dispute that right to receive information is also the fundamental
right of the public under Article 19(1)(a) of the Constitution. However, the
parameters of restriction are enshrined in Article 19 (2) of the Constitution. The
above discussion shows that in most foreign jurisdictions there is power in the
courts to postpone reporting of judicial proceedings in the interest of administration
of justice. Though a five-judge constitution bench of the Supreme Court of India
in the Sahara case (supra) said it evolved the Doctrine of Postponement to balance
the right of an accused to be presumed innocent till completion of trial with the
media’s right to freedom of expression, it linked the doctrine to many complex
caveats, making it very difficult for an aggrieved accused to convince a High court
or the Supreme Court to order postponement of reporting of trial proceedings. It
further said that the High Courts and the Supreme Court should not direct
postponement of reporting without first exploring alternative measures like change
of venue of trial or postponement of trial proceedings to secure fair trial.



Women’s Rights in Muslim Law and their
Present Position

Shalini Nagpal*

Today Muslim women are standing on the same position on which the
majority of women are. They are facing many problems in their life i.e., sexual
discrimination, prevalence of Patriarchy etc. Some people think that an idealized
Islam is the reason of their status.

Whilst many Muslim women would vehemently argue that Islam is not an
oppressive religion, but there are horrific practices against Muslim women where
religion is used as a justification for violence against them. However, my argument
is that there are many factors other than religion that have led to the violation of
women’s rights.

In order to understand Muslim women’s live and what is needed to make
them better, one needs to go beyond these arguments. Islam is not the solution to
all of Muslim women’s problems, nor is it the cause of them.

1. Concept of Marriage

Marriage, according to Muslim Law, is a contract for the purposes of
legalization of intercourse, procreation of children and regulation of social life in
the interest of society.

In the view of Abdur Rahim, “The Mohammedan jurists regard the
institution of marriage as partaking both of the nature of Ibadat or devotional acts
and muamalat or dealings among men”.1

Marriage is recognized in Islam as the basis of society. It is a contract but
it is also a sacred covenant. The main aim of the marriage is to protect the society
from foulness and unchastity. “Marry such women as seem good to you, two,
three or four, but if you fear that you can not do justice (between them) then marry
only one, this is better so that you may not deviate from the right path.”2

As is clear from the above verses of Quran that in Islam Monogamy is
general rule and polygamy an exception but it is generally believed that Muslims
are freely allowed by their religion to contract four marriages at a time.

* Assistant Professor of Law, CPJ-CHS & School of Law, (GGSIPU, Delhi).

1 The Principles of Mohammedan Jurisprudence, Lahore, (1958) p.327.

2 Al Quran, IV:A
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Professor N.W. Ingells in an essay, “Biology of sex” writes that man as a
social animal is anything but monogamous and “one would have great difficulty in
explaining, biologically, such a sudden change of heart: the transition to a single
wife.”3

But the Muslim Philosophers are not in favors of abolition of polygamy.

Ameer Ali 4has remarked that where the conditions of a society are different,
where the means which, in advanced communities, enable women to help
themselves are absent or wanting, polygamy must necessarily continue to exist.

A complete prohibition of polygamy, if coupled with the husband’s
unrestricted right to unilateral divorce, would be a retrograde rather than progressive
step, for it would mean that a man determined to marry a second wife would feel
compelled to divorce his first wife. It would be more beneficial to Muslim women to
permit polygamy under specified conditions.5

In Smt. Sarla Mudgal, President, Kalyani and others v. Union of India
and others6 It was observed by the Supreme Court, “The State shall endeavor to
secure for the citizens a uniform civil code through-out the territory of India” is an
unequivocal mandate under Article 44 of the Constitution of India which seeks to
introduce a uniform personal law- A decisive step towards national consolidation.
Pandit Jawahar Lal Nehru, while defending the introduction of the Hindu Code Bill
instead of a uniform civil code, in the Parliament in 1954, said “I do not think that at
the present moment the time is ripe in India for me to try to push it through”. It
appears that even 41 years thereafter, the Rulers of the day are not in a mood to
retrieve Article 44 from the cold storage where it is lying since 1949. The
Government—which have come and gone—has so far failed to make any effort
towards “unified personal law for all Indians.”

2. Concept of Talaq

The word ‘Talaq’ is usually rendered as repudiation or rejection. In Muslim
Law it signifies the absolute power which the husband possesses of divorcing
his wife at any time. It means a release from the marriage tie, immediately or
eventually.

In Moonshee Buzloor Rahim v. Laleefutoon nisa ,7 it was said that under
Muslim Law talaq is the mere arbitrary act of a Muslim husband, who may repudiate
his wife at his own pleasure with or without cause. He can pronounce the talaq at

3 Aqil Ahmad, Text Book of Mohammedan Law, 22nd edition, p.143.

4 The Spirit of Islam, p.230.

5 J.N.D. Anderson, Muslim Personal Law in India, (1972), p.38.

6 Writ Petition (Civil) No. 1079 of 1989 Decided On: 10.05.1995.

7 8 MIA 397.



any time. It is not necessary for him to obtain the prior approval of his wife for the
dissolution of his marriage.

A talaq pronounced under compulsion or intoxication or fraud is also
effective under Sunni Law. It is not necessary for the validity of a talaq by husband
that the wife should be present. The husband can pronounce the talaq even in the
absence of his wife. It was laid that the talaq should be deemed to have come into
effect on the date on which the wife came to know of it.8

A divorce pronounced under mistaken belief is said to be a valid divorce.
For example, if a person has pronounced talaq against a woman who is in fact his
wife, would be valid even though it was pronounced under the mistaken belief that
she is not his wife. Similarly, a divorce pronounced under compulsion or jest or
inadvertently or by mere slip of tongue is valid. It is not necessary for the wife to
understand the term of the talaq.

So it signifies that talaq is the sole right of the Muslim husband. Sometimes,
he use his right arbitrarily. Woman could not divorce her husband: she could
disengage herself from him by returning the dower to him if he agreed by the way
of Khula or if the court permits.

Under no circumstances can a Muslim marriage be repudiated by the wife
and a unilateral repudiation of marriage by wife has no legal sanction.

3. Present Position

After passing of the Dissolution of Muslim Marriage Act, 1939, the position
has become clear. This Act contains various grounds under which a Muslim wife
can claim divorce. It is applicable to all Muslims irrespective of their school to
which they belong. The Act is in force throughout India except J&K, where a
similar enactment by the name of Jammu and Kashmir State Dissolution of Muslim
Marriage Act, 1942 is in force.

This Act has introduced a revolutionary change in this respect and had
restored to her, right of divorce granted to her under Shariat.

3.1 Muslim women as a guardian

The guardian is a person having the care of the person of a minor or of his
property, or of both his person and his property.9 Mohammedan Law recognizes
three kinds of guardianship.

I. Guardianship in marriage (Jabar)

II. Guardianship of person of the minor for custody (Hizanat)

8 Fulchand v. Navab Ali Choudhary, (1909) 36 Cal185.

9 Sec. 3 of the Guardian and Wards Act, 1890.
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III. Guardianship of property which has been subdivided into;

(a) Dejure guardianship

(b) Defacto guardianship

(c) Certified guardianship

In Muslim Law, a mother can act as a guardian in the marriage of her minor
children only in case of death or inability of father, father’s father, how high so
ever, full brother and other male relations on the father’s side.

She can act as a guardian of the person of the minor for custody. In Hanafi
Law, the custody of her male child will be until he has completed the age of seven
years and of her female child until she has attained puberty. In Shia Law, it will be
of two years in case of male child and seven years in case of female child.

A mother is the defacto guardian. She has no authority to execute a waqf
on behalf of the minor. Such execution is void as defacto guardian had no right to
alienate minor’s property, unless appointed as guardian by court.10 A deed of
partition to which a Mohammedan minor is a partly represented by his mother is
void and not binding on minor irrespective of the consideration that it benefits him
or the arrangement was followed for a long period.11

Now, The women can become a guardian by law even thought she is not
eligible by personal law. The Court has power to make orders as to guardianship.

Where the Court is satisfied that it is for the welfare of a minor that an order
should be made, it can appoint a guardian of his person or property or both, or
declaring a person to be such a guardian, the Court may make an order accordingly.
An order under this section shall imply the removal of any guardian who has not
been appointed by will or other instrument or appointed or declared by the Court.12

3.2 Women’s right of Maintenance

Maintenance comprehends food, raiment and loading, though in common
it is limited to the first. There are three causes for which it is incumbent on one
person to maintain another i.e. marriage, relationship and property.

The highest obligation arises on marriage. A husband is bound to maintain
his wife, irrespective of being a Muslim, no Muslim, poor or rich, young or old, if
not too young to be unfitting for matrimonial intercourse.

In addition to the legal obligation to maintain, there may be stipulations in
the marriage contract which may render the husband liable to make a special

10 Gayasuddin v. llah Tala Wagf of masuma, AIR 1986 All 39.

11 Tikam Chand Lumina v. Rahim Khan Ishakhan, AIR 1971 M.P.23.

12 Section 7 of the Guardian and Wards Act, 1890.



allowance to the wife. Such allowances are called Kharch-i-pandan, guzara, mewa
khori etc.

3.2.1 Duration of right

The wife’s right to maintenance ceases on the death of her husband. The
widow is therefore, not entitled to be maintained by her husband during the period
of iddat. But under Muslim law, a divorced wife is entitled to be maintained by her
former husband during the period of iddat.

3.2.2 Principles of Maintenance

The principle upon which the Muslim laws of maintenance is based are
briefly summarized as follows;

(a) As a general rule, no relation except a wife, who is in easy
circumstances, has any claim for maintenance but a Muslim is bound
to provide and is entitled to receive maintenance from his ascendants
and descendents except under certain circumstances. According to
Hanafi Law, reciprocal rights and obligations regarding maintenance
arise also between collateral relations of blood within prohibited
degrees.

(b) According to Muslim Law, only three persons are entitled to
maintenance who are indigent and necessitous and are unable to earn
their livelihood.

In case she is pregnant, this period extends up to the delivery.

3.2.3 Scale of maintenance

In determining the scale of maintenance due from the husband to the wife,
according to Sunni Law the social position of both the husband and wife must be
considered. In Shia Law the position of the husband should alone be considered
and the wife requirements in respect of condiments, food, clothing, services. There
are some conditions when she is not entitled to maintenance:

(a) If she abandons the conjugal domicile without any valid cause.
(b) If she refuses access to her husband without any valid cause.
(c) If she is disobedient to his reasonable commands.
(d) If she refuses to live with her husband without any lawful excuse.
(e) If she has been imprisoned.
(f) If she eloped with somebody.
(g) If she is a minor on which account marriage cannot be consummated.
(h) If she deserts her husband voluntarily and does not perform her marital

duties.
(i) If she makes an agreement of desertion on the second marriage of her

husband.
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A question arises before the Supreme Court regarding the period of
maintenance of Muslim women and applicability of section 125 of Code of Criminal
Procedure. In Mohd. Ahmed Khan v. Shah Bano Begum And Ors.,13 It was held by
the five judges bench of the Supreme Court that Section 125 of Cr.P.C is a secular
provision and applies upon all persons equally irrespective of their religion. It is a
beneficial provision and if the benefit of that provision is not allowed to a Muslim
wife that will otherwise also amount to a violation of article 14 and 15(3) of the
Constitution of India and the “wife” word used in section 125 Cr.P.C does not make
any distinction between the wives on the ground of any religion. Regarding the
period of maintenance after divorce it was held that under section 125 Cr.P.C the
period is until the divorced wife contract another marriage and like other women
the maintenance to Muslim wife also shall be provided for the entire period until
she remarries. Therefore, a divorced Muslim woman so long as she has not married,
is a wife for the purpose of section 125 and can claim maintenance even after the
expiry of iddat period.

The true position is that, if the divorced wife is able to maintain herself, the
husband’s liability to provide maintenance for her ceases with the expiration of the
period of iddat. If she is unable to maintain herself, she is entitled to take recourse
to section 125 of the Code. Thus there is no conflict between the provisions of
section 125 and those of the Muslim Personal Law on the question of the Muslim
husband’s obligation to provide maintenance for a divorced wife.

Unfortunately, In this case Chief Justice Y.V. Chandrachud made critical
and offensive remarks about Islam. This elicited a protest from many sections of
Muslims who also took to the streets against what they saw, and what they were
led to believe, was an attack on their religion and their right to their own religious
personal laws.14

The Parliament, therefore, decided to pass Muslim Women (Protection of
Rights on Divorce) Act,1986.The aim of the passing of this Act is to protect the
rights of Muslim women who have been divorced by or have obtained divorce
from, their husbands and to provide for matters connected therewith or incidental
thereto.

The Act provides that a divorced woman shall be entitled to;-

(a) a reasonable and fair provision and maintenance to be made and paid
to her within the iddat period by her former husband;

13 23 April, 1985. Equivalent citations: 1985 AIR 945, 1985 SCR (3) 844Bench: Chandrachud,
Y.V.

14 Available at: http://indiatoday.intoday.in/story/shah-bano-judgement-was-a-landmark-in-
our-social-and-political-history/1/192383.html.



(b) Where she herself maintains the children born to her before or after
her divorce, a reasonable and fair provision and maintenance to be
made and paid by her former husband for a period of two years from
the respective dates of birth of such children.15

After passing of the act of 1986 there arose a controversy whether Section
125, Cr.P.C would be applicable to the case of a divorced Muslim wife claiming
maintenance from her husband as in section 3(1)(a) of this act the word “within the
iddat period” has been used which apparently limits their maintenance to the iddat
period only.

Regarding this issue it was held by the Supreme Court in Danial Latifi v.
Union of India,16 that the word “within” should be interpreted as on or before and
not as ‘not beyond’. The implication of this word should be that the payment of
maintenance or the making of the fair provision shall be made before the expiry of
iddat period. It does not mean that the maintenance or provision shall be made
only for the iddat period. If the maintenance is limited only to the iddat period then
that would amount to an unreasonable classification against the Muslim women.

Now, If husband neglects or refuses to maintain his wife without any lawful
cause, the wife may sue him under the Muslim Law or under section 125 of the
Code of Criminal Procedure, 1973.

Under Shafei Law, she can even claim past maintenance. Even if the husband
is minor and the wife is adult, she is entitled to maintenance. If the minor husband
has no source of income, the father or the guardian of the minor is liable for her
maintenance though he has right to recover from his son.

4. Conclusion

In fact, women are guaranteed many rights by Muslim law, they simply
need to learn how to protect themselves. The most important way to do so, in my
view, is that a wife should be entitled to enter into an agreement that if her husband
takes a second wife or remove her from the conjugal house without her consent
then she can obtain a divorce from him but these conditions are a matter of dispute
in Muslim law. There is need of awareness for change in Muslim Women. Today,
the educated Muslim women are coming in a democratic politics and media also
has played very significant role in becoming aware of their rights and no longer
prepared to accept what is being imposed on them in the name of religion. India
being a secular democratic country there is much more political and social space
available to Muslim women in India compared to their sisters in many other Muslim
countries.

15 Section 3 of the Muslim Women (Protection of Rights on Divorce) Act, 1986.

16 (2001) 7 SCC 740.
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Though it is not possible to come drastic changes in the life of Muslim
women in India in near future yet one can certainly hope for incremental changes.
To empower Muslim women, to reduce rate of child birth, there is great need to
improve general economic condition which in turn will improve educational status
of Muslim women and that in turn will bring in greater awareness for change.
Parents should not impose unnecessary restrictions on their daughters which
prevent them from thinking and acting independently. What is more important is
that the general attitude of the society needs to be changed for the dignity of
women. Time has certainly come to be proactive for improving Muslim women’s
status.



Misuse of Law Relating to Dowry Demands: Issues
and Concerns

Dr. Preety Jain*

Marriage in India are supposed to be very sacred and considered to be
once in life-time affairs. The marriage occasion is an integral part of social traditions
and rituals in which both side family members got involved very emotionally and
their community members participate to give blessings for the happy married life.
But very recently, increasing number of married couples is experiencing distress
and incompatibilities. Due to various socio-economic factors, those is a rapid rise
in the discontent marriage in India as a result of which, the rate of divorces and
separation have gone up. By this unpredictable social disaster, the family courts
and outer courts, police-administration and various counseling cells are feeling
helpless due to sudden bombardment of matrimonial problem related cases.

1. Issues

In general perception, it is believed that perpetuating cruelty is only the
domain of man folk but the since immemorial the women folk are also causing
cruelty towards their men counterpart but in different shapes and concept. It is
also correct and cannot be denied that with the passage of time women have
become economically independent socially protected and educationally and
professionally well equipped. Resultantly, it has given women more confidence
and a sense of revolt against her husband, in laws and everybody. It has not only
led to various matrimonial disputes and breakdown of families but also left the
children in a state of shock and fear. The society in that way is very badly affected.

2. Societal Approach

Indian social & legal systems believes in the notion that in marital dispute
and domestic violence cases, the husband, his relatives and friends usually harass
the wife for demanding dowry, and ignore the instances when the wife and her
relatives falsely accuse and harass the husband and his relatives by putting various
false and baseless allegations pertaining to stringent provisions of Anti–Dowry
law. It is to misuse the laws for sympathy, extortion and blackmailing. It has become
a custom in India that a lot of social and legal concerns are expressed for wives in
matrimonial disputes, but husband and their family members are ignored.1 The
cruelty in matrimonial laws and cruelty defined by judges all go in favour of women
and against the husband who are falsely victimized. There may be cases where the
husbands are languishing in jails due to false allegations and manipulation of
matrimonial and women specific laws. The cruelty by wife against her husband is
an offence against the vows of marriage. The vows of marriage are well known.

It is generally felt that husband is always very shy to expose the ill treatment
meted out to him at the hands of his wife but still the number of cases reported

* Assistant Professor, Department of Law, Kurukahetra University (Kurukahetra).

1 R.S.Dogra, Cruelty against Husband, (4th edn., 2012) p.3.
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show that lots of husbands had gathered courage to come forward and complain
about the misconduct meted out to them by their wives. According to the Pati
Parivar Kalyan Samiti, an organization working for the protection of the husband,
that normally they get five calls everyday from harassed husbands.

3. Legislative approach

In India and elsewhere in the world, there are no special laws for the
protection of males.2 The women have been given numerous Constitutional and
legal protections. This is because of the reason that the women are considered as
weaker sections of society and need protection and upliftment. So much so that
whenever she alleges cruelty or violence or rape has been committed, it is presumed
under law that her version is correct. Keeping in view these objectives, the
Parliament has from time to time passed much legislation in favour of women so
that they all benefited and become equal partner along with men in the society.

Various laws like Dowry Prohibition Act, 1961; Section 498-A in Indian
Penal Code, i.e. Offence of Cruelty by Husband and Relative of Husband; Section
125 in Criminal Procedure Code i.e. Maintenance for Wife; Protection of Women
from Domestic Violence Act, 2005; Sexual Harassment of Women (Prohibition,
Prevention and redressal) Act, 2013; Special Marriage Act, 1954; Muslim Women
(Protection of Rights on Divorce) Act, 1986; Prohibition of Child Marriage Act,
2005; Family Courts Act, 1984; Foreign Marriage Act, 1969; Hindu Marriage Act,
1955, are women favoured. There is no provision like Section 125-A in Cr.P.C. i.e.
maintenance to husband, there is no prohibition of false allegation of dowry against
husband under the Act. There are stringent laws made in favour of women, which
are normally misused against those husbands and parents who don’t agree to
their wives demands. The cry of victimized husbands and their relatives is not
heard either in courts or in Society. The practice says that the real purpose of the
woman related specific laws are misused and thereby their husbands suffer for no
fault.3 Men, who seek to fight back against such harassment find that they have
also to fight the systematic bias of the governments, the corrupt system, the police
and the courts against them in addition to prejudice propagated by feminist
organizations. There are special women-favoured laws that provide protection for
women who claim to be harassed but not for men. Many laws are gender-biased.
Many men commit suicide because of these laws.

4. Judicial Concern

The exigencies of the time and society law demands from the judiciary, a
new and unconventional approach of the problems arising due to radical changes
in the outlook of the people.4 Judiciary is the third organ of the State and Indian
judicial system has played an important role in the interpretation of the Constitution
as per the changing needs of the society.5 When it dealt with the cases of cruelty

2 Ajay Uprety, “Saving husbands”, The Week, March 30, 2014, p.13.
3 A.S. Arora, Cruelty against Husband, (3rd edn., 2013) p.3.
4 B.K. Sharma, Hindu Law-II, Annual Survey of Indian Law, Vol. 8, Published by Indian

Law Institute, New Delhi, 179 (1972).
5 Sumar Ghosh v. Jaya Ghosh (2007 DMC 597 SC) ; Manjit Kaur v. Avtar Singh (2002) 1

FEMi Juris CC 246 (P&H); Surinder Mohan Chopra v. Smt. Nirmala Choptra (2006)
FEMI-JURIS CC 307 (P&H); Nepal Singh v. State of Haryana (2010), 1 SCC 244;
Premary Barik v. State of Orissa (2009) DMC 614 (ORISSA); Sohan Raj Sharma v. State
of Haryana (2009) SCC 28 (SC); K. Srinivas Rao v. D.A. Deepa, AIR 2013 SC 462.



against husband, its role is also appreciable. The Indian judiciary is very sensitive
towards problem of cruelty against husband by wife. In the case of Preeti Gupta v.
State of Jharkhand,6 the hon’ble Supreme Court observed that a serious relook to
the provision (498-A) is warranted by the legislature. The court said that;

“It is a matter of common knowledge that exaggerated versions of the
incidents are reflected in a large number of complaints. The court took note of the
common tendency to implicate husband and all his immediate relations. The
Supreme Court sent a copy of judgement to the Law Commission and Union Law
Secretary so that appropriate steps may be taken in the larger interest of the
society.”

In Sushil Kumar Sharma v. Union of India,7 the hon’ble Supreme Court
has observed that in many instances, complaints under Section 498-A were being
filed with an oblique motive to wreck personal rivalry and observed that by misuse
of the provision a new legal terrorism can be unleashed. Various High Courts in the
country have also noted that in several instances, omnibus allegations were made
against the husband and his relations and the complaints are filed without proper
justification. The need to exercise caution in the case of arrest of the husband and
his relatives has been stressed while observing that by such a step, the possibility
of reconciliation becomes remote and problematic.

5. Legislative Concern

The Joint Parliamentary Committee on dowry has made some
recommendations most of which have been accepted by Parliament pursuant to
which the Dowry Prohibition (Amendment) Act, 1986, were passed; but the Act
had not proved effective and the evil of dowry continued to reign supreme so the
Ministry of Women and Child Development revealed that some complaints/
representation regarding alleged harassment of husband and other family members
on account of misuse of Section 498-A of the Indian Penal Code, 1860, have been
received. The Government has a proposal for amendment to the Dowry Prohibition
Act, 1961 to make it more effective and prevent its misuses for prevent the misuse
of Section 498-A of the Indian Penal Code, 1860. All the State Governments and UT
Administrations have been advised8 to comply with the procedures laid down by
the Hon’ble Supreme Court and that in cases of matrimonial dispute; the first
recourse should be to effect conciliation and mediation between the warring
spouses and their families.9

6. National Commission for Women’s Concern

The view point of National Commission for Women represented by member-
secretary has been summarized in the report of the committee as follows:10

6 (AIR 2010 SC 3363).

7 (2005) 6 SCC 281.

8 Government has issused an advisory to all the State Governments and UT Administrations
on 20th Oct., 2009.

9 Available at: http://www./awyersclubindian.com/news/proposal-to anand - the dowry,
Prohibition Act, 1961-13217. asp#.vwpv8un81sg visited on 16 February, 2014.

10 Placed before the Parliamentary Committee on petition (Rajya Sabha) report presented
on 07-09-201.
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i. Section 498-A, IPC, Provisions of Dowry Prohibition Act, 1961 and
the Protection of Women from Domestic Violence Act, 2005 have an
element of commonalits and need to be harmonized and uniformly
implemented.

ii. Police should be in the interest of the protection of the constitutional
rights of a citizen ensure that no arrest should be made without a
reasonable satisfaction after some investigation as to the
genuineness and bonafide of a complaint and need to effect arrest.

iii. Creation of ‘Mahila Desks’ at Police Station and Crime Against
Women (Law) cell, at least at the district level which would specifically
deal the complaints made by women. When a wife moves to file a
complaint to a women cell, a lot of persuasion and conciliation is
requires. The legal service authorities of the States/UTs, National
Commission for Women, NGOs and social workers should set up a
desk in Law Cell to provide conciliation services to the women so
that before the state machinery is set in motion the matter is amicably
settled at that every state.

iv. In case of matrimonial disputes, the first recourse should be effective
conciliation and mediation between the warring spouses and their
families and recourse of filling charges under Section 498-A, IPC
may be resorted in the cases where such conciliation fails and there
appears prima-facie case of Section 498-A of IPC and other related
laws; and

v. Counselling mechanism envisaged under the PWDVA should be
implemented by state governments and counseling of parties should
be done only by professionally qualified counselors and not by the
police. The police may consider companeling professional
counselors with Law Cells.

7. Conclusion

The harassment of husband and his relatives has grown worst in recent
times as the norms of Indian society has evolved from the joint family to the
nuclear family, making the husband, his parents and relatives more susceptible to
domestic violence which is not defined under the law. The issue of ‘Misuse of can
be controlled by the proactive participation and initiatives of government, senior
persons and social workers of the society, in the same way when they together
raised voice to safeguard harassed women and supported the making of such
gender-biased laws which are now easily misused due to corrupt administrative
framework. The State Governments and Police Authorities should consider the
proactive measures while dealing with complaints under cruelty against women so
that safety and protection of family and marriage may be maintained in India
society. It is becoming the utmost society’s responsibility today that such laws
related to crime against women shall not be misused by unscrupulous women, and
the society shall help the support for saving the marriage and the future involved
of children, the wife, the husband and their relatives.



Recognition of Reproductive Rights of Indian
Women

Nidhi Sharma*

Reproductive rights includes medically assisted procreation, access to a
lawful abortion, protection against forced sterilization, right to use birth control
measures, right to healthcare, protection from genital mutilation and a variety of
other rights. This definition of reproductive rights was upheld at the United Nations
Fourth World Conference on Women in Beijing (1995);1"Reproductive rights
embrace certain human rights that are already recognized in national laws,
international human rights documents and other consensus documents. These
rights rest on the recognition of the basic right of all couples and individuals to
decide freely and responsibly the number, spacing and timing of their children
and to have the information and means to do so, and the right to attain the
highest standard of sexual and reproductive health. It also includes their right
to make decisions concerning reproduction free of discrimination, coercion and
violence, as expressed in human rights documents. in the exercise of this right,
they should take into account the needs of their living and future children and
their responsibilities towards the community.”2

Despite some legislative protection of reproductive rights in India,
reproductive self-determination is not yet a reality for many Indian women. Low
levels of access to contraception and lack of control over reproductive choices
and health decision-making often mean that Indian women give birth too early in
life and too frequently. Exacerbating this is poor nutrition, low levels of education,
poverty, unhygienic living conditions and a public health system that fails to
provide adequate antenatal care, access to safe abortion, emergency obstetric
care or post-natal care.3

The Declaration and Platform for Action of the subsequent 1995 UN Fourth
World conference on Women in Beijing (Beijing Platform for Action) emphasized
that reproductive health is “a state of complete physical, mental and social well-
being,” and officially recognized reproductive rights as encompassing sexual rights
which include the right to be free from sexual violence and coercion, and the right
to the highest standard of sexual health. 4 Furthermore, the Beijing Platform for

* Assistant Professor of Law, FIMT, (GGSIPU, Delhi)

1 Beijing Declaration and the Platform for Action, Fourth World Conference on Women,
Beijing, China, September 4-15 1995, U.N. Doc. A/CONF. 177/20 (1996) [hereinafter
ICPD Prog. of Action].

2 Programme of Action of the International Conference on Population and Development,
Cairo, Egypt, Sept. 5-13, 1994, U.N. Doc. A/CONF.171/13/Rev.1, para. 7.3 (1995),
Available at: http://www.un.org/popin/icpd/conference.

3 Available at:  http://www.hrln.org/hrln/training-and-development/about-cri/
433.html#ixzz2SUJfh0u8.

4 Beijing Declaration and the Platform for Action, Fourth World Conference on Women,
Beijing, China, Sept. 4-15, 1995, U.N. Doc. A/CONF.177/20, para. 96 (1995), Available
at: http://www.un.org/esa/gopher-data/conf/fwcw/ off/a—20.en [hereinafter Beijing
Platform for Action].
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Action highlighted the need to promote and protect the reproductive and sexual
rights of women “throughout their entire life span,” recognizing that “discrimination
against women begins at the earliest stages of life and must be addressed from
then onwards.” In India, women’s enjoyment of the above-defined Reproductive
rights is heavily destabilized by male centric norms and practices, and by
discriminatory religion based personal laws governing family matters. An Indian
woman faces a wide range of human rights abuses—all of which violate ethos of
the Constitution of India and international conventions that the Indian government
has ratified. Instead of being permitted to accept reproductive rights violations as
inevitable, irreparable, customary, or necessary, the Central and State governments
of India must be held accountable for enabling such violations to continue.
Moreover, women who experience rights violations must be guaranteed tangible
legal remedies.

This paper reports and shades light on the potential and pitfalls of
addressing rights violations through government equivocal policies, relating to
reproductive rights, including sexual harassment, coercive population policy, child
marriage, and unsafe sterilization practices. The paper further concentrates on
some social and religious barriers in the promotion of reproductive rights and at
last compares the international standards against current efforts around
Reproduction rights in India. The discrepancies suggest means by which domestic
law can be amended.

1. Indian approach towards Reproductive Rights

The inevitability of the enforcement of the reproductive rights has been
recognized worldwide to attain the goal of women empowerment. India being a
signatory to the ICPD Programme of Action, has implemented legislations which
aim towards the achievement of these rights.5 Fundamental rights available under
the Constitution of India affirm reproductive rights6. India has accepted and
followed the guidelines and values given under Universal Declaration of Human
Rights7 and has ratified International covenant on Civil and Political Rights8 and
International Covenant on Economic, Social and Cultural Rights.9 Abortion has
been made legal in India under the Medical Termination of Pregnancy (MTP) Act,
1972. The Pre Conception and Pre Natal Diagnostic Techniques (Prohibition of Sex
Selection- PC &PNDT) Act, 1994 prohibits sex selection, before or after conception.
India is also a signatory to the Convention on the Elimination of all forms of
Discrimination against Woman (1978).10 The right to make free and informed

5 ICPD programme of Action, Supra, note 1.
6 Under Article14,15,19,21,23,24 of the Constitution of India, 1950.
7 Universal Declaration of Human Rights, adopted Dec. 10, 1948, G.A. Res. 217A (III),

U.N. Doc. A/810 (1948) [hereinafter UDHR].
8 International Covenant on Civil and Political Rights, adopted Dec. 16, 1966, G.A. Res.

2200A (XXI), UN GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966), 999
U.N.T.S. 171 (entered into force Mar. 23, 1976) [hereinafter ICCPR].

9 International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16, 1966,
G.A. Res. 2200A (XXI) UN GOAR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (1966),
993 U.N.T.S. 3 (entered into force Jan. 3, 1976) [hereinafter ICESCR].

10 Convention on the Elimination of All Forms of Discrimination against Women. United
Nations Division for the Advancement of Women, adopted by the United Nations General
Assembly at new York on December 18, 1979 [hereinafter CEDAW].



decisions about health care and medical treatment, including decisions about
one’s own fertility and sexuality, is enshrined in Articles 12 and 16 of the CEDAW.

Under current International law, Reproduction rights can be precariously
grounded in pre-existing human rights treaties. However, it is expected that
Reproduction will be explicitly addressed in future international legal documents.
Some advocates are adamant that Reproduction rights are obviously implied in
existing human rights law, while others openly purport to extend human rights
protection in extraordinary ways and should be specifically placed in Municipal
Laws of States.

2. Challenges to Enforcement of Reproductive Laws

2.1 Religious and Social Barriers

A series of UN Documents, regional treaties and domestic legislations
have given explicit recognition to reproductive rights. Society and religion hamper
their effective implementation. Customs infringing these basic rights are still
practiced in spite of their abolishment. Religious, patriarchy and society curtail
woman’s ability to make free choices. Since ancient times, women have been
portrayed as fragile and self-sacrificing. When every petty decision of her life is
subject to the consent of her husband and family, how will she exercise control
over the foetus inside her womb? Her preferences are immaterial when it comes to
marital and reproductive choices. Men decide if his wife should use contraception,
if she should get an abortion. He can forcibly have sex with her, abandon her if she
gives birth to a girl child and get remarried if she is infertile.

Women are discriminated and denied equal decision making rights.
CEDAW11 instructs states to “eliminate discrimination against women in all
matters relating to marriage and family relations”. ICCPR12 obligates states to
take affirmative measures to ensure equality in marital relationships. Patriarchal
norms have also penetrated in governmental policies. Majority of the population
control policies are directed towards the promotion of sterilization among women.
Apart from patriarchal norms and traditions, religion also dominates the reproductive
choices of women in various countries. Abortion and contraception are opposed
by a number of religious groups. Non-adherence is treated as a sin. Pro-life groups
believe that abortion is equivalent to murder.

2.1.1 Christians

The church believes that decision on contraception should be shared by
husband, wife and God.13 Less liberal churches permit the use of contraception by
married couples. More conservative churches approve the use only in cases where
the married couple wants to regulate the size of the family. Use of artificial methods
of contraception is forbidden by the Roman Catholic Church. It only allows ‘natural’
birth control i.e. having sex during the infertile period of a woman’s monthly cycle.
The Church of England shares the Roman Catholic view that abortion is ‘gravely

11 Id., Art. 12(1) .

12 ICCPR, Supra, note 10.

13 Available at: http://www.bbc.co.uk/ethics/contraception/.

Recognition of Reproductive Rights of Indian Women 189



190 CPJ Law Journal [Vol. IV July 2014]

contrary to the moral law.’14 It is permitted in serious fetal disabilities. Buddhism
prohibits the use of birth control for sexual pleasure. Use of contraception is not
acceptable if it stops the development of a fertilized egg. Traditional Buddhism
norms reject abortion because it involves killing of a life.

2.1.2 Jewish

Judaism permits use of contraception as long as it does not damage the
sperm or stop it from reaching its intended destination. Jewish laws forbid wastage
of seed i.e. to emit semen but preventing conception. Therefore, even though
female birth control pills are allowed in certain cases, male birth control measures
are unacceptable as they lead to wastage of seed. Condoms are seen as interference
in the natural purpose of intercourse. The modern orthodox Jewish laws permit the
use of contraception in cases of medical necessities and to limit the number of
children. Use for the selfish reason of avoiding children is forbidden. Two parts of
the Bible are often quoted to show God’s disapproval of birth control. First, God
commanded his people to “Be fruitful and multiply,” and contraception is seen as
specifically flouting this instruction. Second, Onan was killed by God for “spilling
his seed”. Different interpretations are given to the above passages. Pro-choice
groups advocate that The Bible gives human beings the power to decide when a
new life should begin.

2.1.3 Islam

Children are regarded as gifts from God in Islamic culture. Different Islamic
groups have different views and attitudes towards the use of contraception.
Conservative Islamists prohibit the use of contraception as birth control measures.
There is no explicit reference against it in The Qur’an. Certain groups often quote
the Qur’an to justify the imposition of ban on contraception – “You should not kill
your children for fear of want” (17:31, 6:151). Abortion is Haram under Islamic law
but permitted in certain cases.

2.1.4 Sikhism

Abortion in Sikhism is termed as interference in the creative work of God.
They believe that life begins after conception and destroying a foetus after
conception is a sin.15

2.1.5 Hinduism

Classical Hindu texts also consider abortion as a sin. It is equivalent to
killing a priest or one’s own parents. It believed to act as a hindrance to a soul’s
progress towards God and the process of spiritual evolution. A hymn in the Rig
Veda (9.36.9, R.V, P, 2469) begs for protection of fetuses. The Kaushitaki Upanishad
(3.1 UpR, 774) draws a parallel between abortion and the killing of one’s parents.
The Atharva Veda (6.113.2 HE, 43) remarks that the fetus slayer, or brunaghni, is
among the greatest of sinners (6.113.2). “When you kill a living entity, even an ant,
you are interfering with its spiritual evolution, its progress. That living entity must

14 Available at: http://www.churchofengland.org/media/45673/abortion.pfd.

15 Guru Granth Sahib, at 74.



again take on that same life form to complete its designated life term in that body.
And the killer must return to pay for damages.”16 “People do not know how
nature is working. If you kill, you must be killed. If you kill the cow who is your
mother, then in some future lifetime your mother will kill you. Yes. The mother
becomes the child, and the child becomes the mother.”17

In a recent case of Savita Halappanavar, an Indian national was denied
abortion on religious grounds in Ireland which resulted in her death, Even though
the right to abortion has been enshrined under the Irish constitution, the catholic
hospital refused to abort the child when the patient was miscarrying. This incident
questions the sanctity of the religious norms which are capable of taking away
lives of innocent individuals18. Religious and societal norms till date influence
reproductive decision. To avoid taunts and abandonment by the society, women
agree to surrender their rights. Where the husband’s and society’s desires are put
before everything, where patriarchy is deeply rooted within the religious laws and
governmental policies, empowerment of woman will continue to remain an
unreachable goal.

3. India’s failure to prevent Maternal Deaths

The Center for Reproductive Right’s report on Maternal Mortality in India
estimates that around 117,000 maternal deaths occur in India every year (CRR
2008). 19In fact maternal deaths in India make up almost one quarter of the maternal
deaths that occur annually worldwide. Every five minutes an Indian woman dies of
pregnancy-related causes, and for every women that dies, thirty more develop
chronic and debilitating conditions that affect her quality of life. Maternal deaths
are causally linked to poverty, education, and social status. The National Human
Rights Commission (NHRC) reports that merely 30 percent of the population receives
services through the public health system, less than 50 percent of women give
birth with the assistance of a skilled attendant, and only 40 percent of births
happen in a hospital setting. The CRR attributes this to a range of gendered
medical, socio-economic, caste, age-related and health-system-based factors
including inadequate nutrition, early marriage, lack of access to medical care and
family reluctance to seek out medical care for women and girls. Rural clinics and
health centres are often too far and expensive for women to travel to reach. Facilities
often lack proper equipment and lack available blood to be used in emergency
obstetric care, which continues to be a factor in about half of all maternal deaths.
High rates of absentees and unfilled vacancies may mean that upon arrival at a
health centre, there may not be anyone there, or the facility may be closed. There

16 Hayagriva Das, The Hare Krishna Explosion, Palace Press, New Vrindaban WV,(1985)p.
43.

17 A.C. Bhaktivedanra Swamu Prabhupada, Slaughter house Civilization, Back to Godhead,
Los Angeles, Bhaktivedanta Book Trust (1979).

18 Available at: http://www.feministe.us/blog/archives/2012/11/13/woman-dies-after-being-
refused-medically-necessary-abortion/.

19 The statistics in this section are drawn exclusively from the Center for Reproductive
Rights (CRR), the United Nations International Children’s Fund (UNICEF), and the
International Center for Research on Women (ICRW) and the India’s Ministry of Family
Health and Welfare Survey (NFHS-3).
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are too few blood banks and among those existing, many do not have enough
blood in stock. Emergency obstetric care is not always available. Although
ambulances are supposed to be able to carry women from primary and community
health centres to better-equipped district hospitals when there are complications,
the ambulances are either not existent or not functioning. This is sufficient to
conclude that expected reproductive rights are denied to Indian Women which
caused high rate of maternal deaths.

4. Denial of Reproductive Rights

Compounding the problems of poor access to health in rural areas and
extreme poverty, Ladies belonging to Dalits, scheduled castes or others living
below the poverty line may also suffer extreme discrimination within the formal
public health system. While scheduled castes make up only 16 per cent of the
population of India, they represent 25 per cent of maternal deaths. They may be
treated poorly and disrespectfully by hospital staff and even denied essential
treatment such as blood transfusions. Women with HIV/AIDS may also be
discriminated against when seeking reproductive healthcare and treatment. In
particular, there have been documented cases of women not being given blood
transfusion and health workers failing to provide antiretroviral drugs meant to
prevent mother-to-child-transmission.

5. Surrogacy and Reproductive Rights

Reproductive rights are not just about a person’s ability to choose when,
with whom and how many children they can have; it also concerned with the
ability of person to have children and exercise control over their bodies. It covers
within its ambit the right to explore and make use of methods other than the
traditional method of reproducing children. It is estimated that 15 percent of couples
around the world are infertile.20 Technology by way of surrogacy, in vitro
fertilization, intra uterine injections etc enables infertile couple to have generically
related children. According to Blackstone legal Dictionary, surrogacy means the
process of carrying and delivering a child for another person. In this process a
woman intentionally becomes pregnant with a baby that she does not intend to
keep.21 Surrogacy can be altruistic or commercial in nature. Commercial surrogacy
has been banned in a number of countries. A right to have family and generically
related children is a basic human right. Availing assisted reproductive techniques
is the exercise of free choice and reproductive freedom. Ban on commercial
surrogacy in many countries like China can be questioned on grounds of violation
of human rights. Liberal feminists typically characterize surrogacy as a natural
extension of a woman’s reproductive liberty and personal autonomy.22

20 “International estimates of infertility prevalence and treatment-seeking: potential need
and demand for infertility medical care”, in Human Reproduction,(2007) 22 (6). Available
at: 1506-1512. doi: 10.1093/humrep/dem046 First published online: March 21, 2007.

21 In the Matter of Baby M, 537 N.J. 396, 410 (1988).

22 Baiey, Alison, Reconceiving Surrogacy: Toward a Reproductive Justice Account of Surrogacy
Work in India (November 30, 2009), Reconceiving Surrogacy: Toward a Reproductive
Justice Account Indian Surrogacy, Hypatia, Special Feast Issue, Dianet Meyers, Vol. 26,
No. 4, Fall 2011.



Entering into a surrogacy contract cannot be termed as demeaning
motherhood.23 A woman is free to use her body in whichever way she wishes to.
Using it to carry another person’s child is exercising her reproductive rights. The
government can regulate surrogacy by imposing reasonable restrictions but
absolute interference affects the ability of women to make free choices. Rights of
an infertile couple are infringed if they are denied access to facilities of surrogacy.

Equal rights of same sex couples are now recognized in a number of
countries. For gay men who want to parent a generically-related child, surrogacy
may be their only hope.24

Well apart from benefits of adopting surrogacy, in India it has its own
darker shade. Reproductive justice approach to Indian Surrogacy is still indifferent.
A complete account theorizes the position of surrogate workers as agents and
faces the health risks .There is no fixed fee for surrogacy in India, but the costs are
significantly less. The entire surrogacy process in the U.S. costs between $40,000
and $150,000. Surrogate workers receive between $20,000 and $30,000 of this sum25.
Exactly there are no laws regulating surrogacy in India, although the Ministry of
Health and Family Welfare has established a set of guidelines for this practice but
their enforcement is hardly seen by Fertility centre’s and Hospitals. India is well
positioned to lead the world in making commercial gestational surrogacy a viable
industry: labor is cheap, doctors are highly qualified, English is spoken but world
at large is un aware about the fact that in India in disguise of Reproductive Justice,
reproductive oppression takes place that prevent women from having children on
their own terms and at her own will. Reproductive Health and Indian Surrogacy are
also non complimentary to each other as they consider surrogate workers’ health
only in the context of contract pregnancy, her entire life health ,fears and desires is
not concerned by surrogacy contracts. A lifetime health focus is need of moral
concerns. The Reproductive Justice movement, however, has yet to offer an analysis
of surrogacy work not only in India but at global contexts.

6. Conclusion and Suggestions

Though the necessity of enforcement of above rights has been recognized
worldwide to attain the goal of women empowerment but mere legislative provisions
are not enough, there is grave need to take effective measures to ensure the
implementation of Reproductive rights. Majority of population worldwide is unaware
about existence of reproductive laws as HR. Education can play a pivotal role in
this regards. There is need to question cultural norms which adversely affect
reproductive health and free decision making. All this can be achieved by
sensitization of society and judicial system of all countries .Indian parliament and
judiciary is in need to take immediate steps to implement the Right to Health
through proper legislations or pronouncements. The Government shall focus on
goals like public health and shall increase public spending on health to more than
3% of gross domestic product; the removal of bottlenecks in the health system

23 Antoinette S. Lopez, Privacy and the Regulation of the New Reproductive Technologies:
A Decision-Making Approach, 22 FAM. L.Q. 173, 192 (1988).

24 Anne R. Dana, The State of Surrogacy Laws: Determining Legal parentage for Gay
Fathers, 18 DUKE J. GENDER L. & POL’Y, (2011) p. 353, 363.

25 Id., at 33.
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that have led to the underutilization of budgets for maternal health programs; and
measures to effectively address the policy implementation gap. The Central and
State governments must stop passing the buck and take responsibility for ensuring
the right to health and reducing maternal mortality. There are some suggestions;

(1) There is need for advancing legal-advocacy based model designed to
protect women’s access to reproductive health care, and by extension
women’s health while doing surrogacy work.

(2) Since civil liberties do not expressly guarantees reproductive liberties
in India and so vibrant feminist movement, democratic traditions, and
liberal abortion and contraception laws, need to change their focus
from population control to Reproductive Health of Indian woman,

(3) A culture whose preference for sons encourages the abuse of
technologies like ultrasound for sex selection is effectively
inconsistent with women’s autonomy and such families which compels
a lady for pre diagnosis of unborn child sex has to be legislatively
penalized .Infect local bodies like panchayats ,khap shall employ social
boycott to end this evil. Further unrestricted import of sophisticated
ultrasound devices for sex selection shall be regulated through proper
Medico-legal legislations

(4) There is need for a shift from simple woman-controlled contraceptive
technologies (e.g., pills, diaphragms) to clinically controlled methods
(e.g., IUDs, Depo-Provera and Norplant) by government sponsored
family planning projects. Sterilization remains the most popular
contraceptive method but rather than subsidizing woman health, men
shall be made aware about non harmful effect of male sterilization.

(5) Generally evaluating the costs and risks of contraception many women
rely on abortion services. Today illegal abortions outnumber legal
ones, in order to provide woman autonomy in deciding her pregnancy-
inexpensive contraceptives have to be made available at local level
and that shall have to be different from what generally dumped in
third world markets.

(6) Reproductive rights violations carried out in detention and other
custodial settings may amount to torture or CIDT (Cruel, Inhuman, Or
Degrading Treatment) in certain circumstances e.g., in Prison ,mental
asylums, State shelter home or correction centre where in disguise of
any facility, an individual’s movements or ability to make autonomous
decisions are restricted, either because of the presence of State authority
or the impression of such authority,26 and such should be reformed
through appointments of Welfare Officer who should take care of
woman’s sexual and reproductive healthcare in such custodial settings.

(7) Right to adequate nutrition, proper health monitoring during pregnancy
should be recognized as Right to life and need to have proper
implication through State laws.

26 Reproductive Rights Violations As Torture And Cruel, Inhuman, or Degrading Treatment
Or Punishment: A Critical Human Rights Analysis Center For Reproductive Rights,
December 2010.



The Silent Laws of Constitution: Constitutional
Conventions

Vijay Pal Singh*

The constitutional convention is a widely researched topic all over the
world. The constitutional law of a country consist both, legal as well as non Legal
norms. Legal norms are enforced and applied by the courts and if any such norm is
violated, courts can give relief and redress. On the other hand, non-legal norms
arise in course of time as a result of practice followed over and over again. Such
norms are known as conventions, usages, practices of constitution. The convention
plays a very significant role in an unwritten constitution than in a written
constitution but to have a full picture of a country’s constitutional law, reference
needs to be made not only to legal but to non Legal norms as well. Britain is a very
good example of a country where convention plays a very significant role.

A constitutional convention is an informal practice that is followed by
states where Westminster system1 is prevalent and whose political system is
derived from British constitutional law where most government functions are guided
by constitutional conventions rather than by a formal written constitution. Written
rules of the Constitution mandate that they followed in particular and specified
situations, and on the other hand unwritten rules come into play when there is no
given written rule to cover the situation.

Constitution conventions are said to be rules of political practice, which
are regarded as binding by those to whom they apply, but they can’t be called
exact laws, as they are not enforced by courts or by the house of parliament.

The term convention was first time used by A.V. Dicey in his book,
Introduction to the study of the Law of Constitution. He wrote that the work of
ministers and institutions of a country are governed by two set of rules:2

“The one set of rules are in the strictest sense “laws”, since they are
rules which (whether written or unwritten, whether enacted by statute or
derived from the mass of custom, tradition, or judge-made maxims know as
the common law) are enforced by the courts....

* Assistant Professor (Law), Chanderprabhu Jain College of Higher Studies and School of
Law, GGSIPU, Delhi.

1 The Westminster system is a democratic parliamentary system of government, this term
comes from the palace of Westminster, the seat of Parliament of United Kingdom.

2 A.V. Dicey, Introduction to the Study of Law of Constitution, 10th edition, pp 23-23.
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The other set of rules consist of conventions, understandings, habits, or
practices that (they may regulate the conduct of the several members of the
sovereign power, the Ministry, or other officials) are not really laws, since they are
not enforced by the courts. This portion of constitutional law may, for the sake of
distinction, be termed the “conventions of the constitution”, or constitutional
morality.”

Jennings defined conventions as;

 “… thus within the frame work of law there is a room for development
of the rules of practice, rules which may be followed as consistently as the
rules of law which determines the procedure which the men concerned
with government follow.”3

Many times constitutional conventions are more crucial than written
provision of constitution. For example, under the Constitution of India the President
is empowered by constitution to appoint the Prime Minister, but no guidelines
have been provided by constitution as who should be appointed as Prime Minister.
Here conventions play very important role regarding the appointment of the Prime
Minister.

In a nutshell, two different senses in which the term “convention” has
been used:

1. to describe practices;
2. to describe normative rules arising from agreement; practice and

normative.

In addition, several writers see conventions as normative rules, but throw
no light on their origin.4 In keeping with our nominal methodology, this list is not
exhaustive, for one may attach the label “convention” to phenomena quite different
from those noted above. Nevertheless, it captures the main sense in which the
term is employed in the literature.

1. Characteristics of Conventions

Constitutional conventions develop over time and are not outlined in any
document5. Conventions grow out of practices and precedents determine their
existence. Such precedents are not authoritative like the precedents of a court of
law. Every act is a precedent, but not every precedent creates a rule.6

3 W.I. Jennings, Law and the Constitution.

4 S.E. Finer, The Individual Responsibility of Ministers, (1956)pp.393& 394.

5 The written and unwritten constitution, Available at: http://www.canadiana.org/citm/
specific/written_e.pdf(last visited on dec 01, 2013).

6 Jennings, The Law and Constitution, 13(1979) p. 13.



Sir Ivor Jennings suggested that in order to establish a convention three
questions must be asked: firstly, what are the precedents; secondly, did the actors
in the precedents believe that they were bound by a rule; and thirdly, whether
there is a good reason for the rule? A single precedent with a good reason may be
enough to establish the rule. A whole string of precedents without such a reason
will be of no avail, unless the persons concerned regard themselves to be bound
by it7. Some of characteristics of conventions8 are:

1. Conventions are rules that define non-legal rights, powers and
obligations of office-holders in the three branches of government, or
the relations between government and government organs.

2. Conventions in most cases can be stated only in general terms, their
applicability in some circumstances being clear, but in other
circumstances uncertain and debatable.

3. They are distinguished from rules of law, though they may be equally
important, or more important. They may modify the applications or
enforcement of rules of law.

It is largely through Dicey’s influence that the term “convention” has been
accepted to describe a constitutional obligation, obedience to which is secured
despite the absence of the ordinary means of enforcing the obligation in a court of
law. It must be noted that the obligations do not necessarily, or indeed usually,
derive from agreement. It is more likely to originate from customs or practices
arising out of sheer expediency9. Conventions grow out of and are modified by
practice. At any given time it may be difficult to say whether or not a practice has
become a convention.10 Conventions do not come from a certain number of sources,
their origins are amorphous and nobody has the function of deciding whether
conventions exist or not.

2. Constitutional Conventions in Indian Scenario

In India, conventions operate in several areas. The main purpose of the
Constitutional conventions is to ensure that the legal framework of the Constitution
retains its flexibility to operate in tune with the prevailing constitutional values of
the period. Although conventions are not legally enforceable and the sanction
behind them is moral and political, yet some conventions of the constitution which

7 Public law lectures on UK constitution, Available at :http:// www. kcl.ac. uk/depsta/ law/
ugrad/ study/ public_law_lecture_04. pdf ( last visited on oct31, 2013)

8 Geoffrey Marshall: Constitutional Convention, (1984) p.211.

9 M.J. Allen, Cases and Materials on Constitutional and Administrative Law, (1995) p.
225.

10 Supra, note 6 at p. 5.
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set norms of behavior of those in power or which regulate the working of the
various parts of the Constitution and their relations to one another, may be as
important, if not of greater significance, as the written word of the Constitution
itself. This is particularly true of the role of ‘conventions’ in a system of
Parliamentary democracy having a Constitutional distribution of powers between
two or more levels of Government. Often constitutional conventions are more
important than written constitutional provisions. For example

2.1 The appointment of Prime Minister and Chief Ministers

India has the bulkiest Constitution and yet certain aspects are left to
conventions. One of them is the appointment of Prime Minister by the President.11

The position with respect to appointment of Prime Minister in India our
constitutional practices are to a large extent derived from English usages, customs
and practices.12

Article 75(1) of the Indian Constitution gives the President the right to
appoint the Prime Minister. In normal circumstances it is the leader of the majority
in the House of the People (Lok Sabha). But, in circumstances where the Prime
Minister dies in office or resigns, the President will have to exercise his personal
judgment. The party may have no recognized leader, or either of the two parties
may be able to form a government and command the support of the House of the
People. In such circumstances the President may explore the possibility of finding
a person who could form a coalition with the help of two or more parties and
command the support of the Lok Sabha. It was such discretion that President
Reddy exercised in 1979 after the fall of the Janta Ministry in inviting Charan Singh
to form the ministry and also in not inviting Jagjivan Ram to do so after Charan
Singh resigned and advised the dissolution of the House.13

Article75 (1) of the Constitution states that the President shall appoint the
Prime Minister. Clause (3) adds:”75. (3) The Council of Ministers shall be collectively
responsible to the House of the People.”Ergo, the Prime Minister must command a
majority in the House at the time of the vote of confidence. However, in an uncertain
situation, say in the case of hung Lok Sabha, how is the President to determine
which of the party leaders will manage to secure majority support?14

The framers of the Constitution had proposed instruments of instructions
to guide the President and the Governors. Para two of the instructions to the
President enjoined him to “appoint a person who has been found by him most

11 Article 75 of the Constitution of India.

12 U.N.R. Rao v. Indira Gandhi, (1971) 2 SSC 63.

13 M.P. Singh & V.N. Shukla. Constitution of India , (2001)p. 344.

14 A.G. Noorani, Constitutional questions in India, (2000) 69.



likely to command a stable majority in Parliament as the Prime Minister”. This is of
little help except in that it explicitly permits the President to act on probabilities. A
mistaken assessment will invite charges of partisanship.

In a letter dated 17-5-1967 to three former Chief Justices of India, Justices
Mahajan, Sarkar and Gajendragadkar and eminent constitutional experts like M.C.
Setalvad and H.M. Seervai, the then Home Minister Y.B. Chavan mentioned three
views on the appointment of the Chief Minister and sought their legal opinion on
it.15 The three views were:

(i) The leader of the largest party in the legislature should be invited
to form the Government irrespective of whether or not such a party
commands a stable majority.

(ii) If the party in power failed to secure an absolute majority in the
newly- elected legislature, the leader of that party should not be
invited to form the Government because the electoral verdict should
be regarded as, in effect, disqualifying the party from holding office
for another term.

(iii) The Governor should make endeavor to appoint a person who is
most likely to command a majority in the legislature16.

There was complete agreement on the third, an obvious choice but of little
practical value. The Sarkaria Commission’s report did not agree with this and
propounded its own rules17. The subject was also discussed in the report of the
Committee of Governors, 1971, appointed by the President to study and formulate
norms and conventions on the role of the Governors. It rejected the rigid arithmetical
test of the leader of the largest single party.18

Another example is that the President of India, Dr. S.D. Sharma’s decision
to appoint Mr. Vajpayee as the Prime Minister on 15-5-1996. The sole consideration
behind Dr. Sharma’s decision seemed to be the “arithmetic” test that Mr.
Venkataraman talked about in his book, “My Presidential Years”. Such decisions
lower the image of the high office of the President, more so, when the appointed

15 Id., at p.70.

16 Id., at p. 71.

17 Sarkaria Commission Report, Part 1, para 41.10.53—It recommended that the Governor
should invite the parties to form the Government in the following order of preference—
(i) An alliance of parties formed prior to the elections. (ii) The largest single party staking
a claim to form the Government with the support of others, including independents. (iii)
A post-electoral coalition of parties, with some of the parties in the coalition joining the
Government. (iv) A post-electoral alliance of parties, with some of the parties forming a
government and the remaining parties including independents, supporting the Government
from outside.

18 Supra, note 16 at p. 73.
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Prime Minister fails to secure the majority in the House as it happened in the case
of Mr. Vajpayee, whose Government fell within 13 days of its appointment. Yet
another example will be that of the case of Bihar where the Governor decided to ask
Mr. Nitish Kumar to form the Government despite the fact he was not in a position
to command majority in the House, and had to ultimately resign. Such decisions
sully the image of the office of the President and Governors, and also go against
the spirit of democracy.

Being leader of the single largest party does not necessarily mean being
the leader of the majority members of the House. A person need not be the leader
of the single largest party in the House to command the support of the House. The
practice now more or less seems to be settled that the leader of the party who is
able to secure the support of the House should be invited to form the Government.
This again brings us back to the question, when and how does a practice become
a convention? Ivor Jennings’s three-stage test mentioned earlier might be helpful
in deciding whether a practice has crystallized into a convention or not but that is
not a conclusive test for determining the existence of a convention. There has
been demand from several quarters to codify the convention with respect to the
appointment of Prime Minister and Chief Ministers. The reason given is that having
a written Constitution, we should not leave the appointments to these high offices
on conventions19. The controversy invariably surrounding every appointment (in
cases where no one party has absolute majority) of the Prime Minister and Chief
Ministers further strengthens the demand for codification of the rules. One of the
suggestions that have been put forward is the amendment of Article 75 of the
Constitution so as to have the following effect;

“The Prime Minister shall be appointed by the President on the
recommendation of the House of the People which recommendation shall
be binding on the President.”

Thus the onus will be on the legislature to choose the Prime Minister, than
on the President. Such a move is welcome since it will help in avoiding confusion
and controversies in the appointment of the Prime Minister and Chief Ministers.
However, at the same time it must also be kept in mind that a Constitution cannot
contain all and sundry provisions concerning a matter including that for the
appointment of Prime Minister. Moreover, the discretion to appoint the Prime
Minister has been vested in none other than the President who is the head of the
republic. Hence, the presumption that he will act impartially should always weigh
in his favor.

19 “Constitution, President and Prime Minister”, Available at: http://www.lawindiainfo.com/
consitution/cons-PrimeMinister.htm (last visited October 25, 2013).



2.2 Recent Development in Delhi State

In 2013, the Delhi Legislative assembly election was held in December
2013. The Bharatiya Janta Party (BJP) won the highest number of seats but not
a majority. The newly formed AAP got second highest number of seats while the
congress was a mere third largest party. No single party was in a position to form
a government because of no support from either party in the hung assembly. As no
party won a majority in the assembly, and the necessary coalition government
could not be formed, Delhi would be put under President’s rule until a new election
is held within six months. The INC, BJP and AAP had said they would not seek
alliances with each other. As the BJP won 31 seats, while its alliance partner
Shiromani Akali Dal won one seat, they had the first right to form a new
government. However, they declined the offer from Lieutenant Governor to form a
new government citing its inability to obtain majority. The L.G. then invited the
Aam Aadmi Party to form the government. The congress party offered its outside
support. AAP then formed a minority government with outside support from the
INC. In a letter to the Lieutenant Governor, the AAP did not however mention that
it has the support of the INC. Arvind Kejriwal was then sworn in as 7th Chief
Minister of Delhi on 28 December 2013. This government lasted for only 49 days.
The Chief Minister had to resign due to not supporting the passage of a
controversial bill in assembly. The legislative Assembly is under suspension and
President Rule was declared.

2.3 Dissolution of the House

The Lok Sabha and the Vidhan Sabha of each State are dissolved at the end
of their terms, every five years. However, this article only deals with irregular
dissolutions, which occur before the term of a House is over. The theory behind
the right to advise dissolution is that when the Government loses the confidence
of the House, it may, instead of resigning, assert that the House itself has ceased
to reflect the will of the electorate, which constitutes the political sovereign.
Dissolution is thus an appeal to the electorate.20

Two major controversies in the dissolution of the House are first, whether
the advice to dissolve the House should be tendered by the Prime Minister alone
or the Cabinet as a whole and second, whether the President’s discretion with
respect to dissolution can override express advice to the contrary tendered by the
Council of Ministers. The former controversy had been raging among British
jurists particularly in the last century, but has not been of much relevance in India,
so the discussion here will be confined to the Presidential discretion in dissolving
the House.

20 D.D. Basu, Shorter Constitution of India , (1999)p. 153.
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3. Exercise of Discretion by President or Governor

The question has often come up whether it is binding upon the President
to follow the advice tendered by the Prime Minister, regarding dissolution of the
House, when the Prime Minster has lost the confidence of the House. When the
Prime Minister enjoys the support of the House, advice to dissolve the House
would be binding, since no alternative government is possible.

 Article 74(1) provides that the President shall act in accordance with the
advice tendered by the Council of Ministers with the Prime Minister at its head.
However in the case of Samsher Singh v. State of Punjab,21 Krishna Iyer, J. laid
down certain exceptions in which the President was not obligated to act in
accordance with the advice given by the Council of Ministers and was required to
exercise his discretion.

Such instances included situations regarding the dismissal of a government
which had lost its majority in the House, but was refusing to quit office and
requires the dissolution of the House. However, the judgment also stated that
even in cases regarding dissolution, the President should avoid getting involved
in politics and act on the advice of the Prime Minister.

Thus, the limits of the President’s discretion are carefully circumscribed.
However, the President, according to his oath of office, has to preserve, protect
and defend the Constitution22; so the President should not be bound by the
unconstitutional advice of a ministry to dissolve the House. The House represents
the will of the electorate, but the will of the electorate is subject to the
Constitution.23 Hence the President will be bound to reject the advice if such
advice is against the spirit of the Constitution.

In a multi-party system (as prevalent in India) it may be necessary for the
President to refuse dissolution and consult the leaders of the Opposition parties
or call on such persons to form a government. If all possible alternative Prime
Ministers decline the task, then the only course left open is to allow the present
government’s proposal for dissolution.24

4. Conclusion

As per Dicey, conventions are means whereby the discretionary authority
of governmental organs is regulated.25 The main purpose of conventions is to
guide the use of constitutional discretion. Thus, every time there is a general

21 26(1974) 2 SCC 831.

22 Article 60 of the Constitution of India 1950.

23 B.R. Kapur v. State of T.N., (2001) 7 SCC 231.

24 Supra, note 16 at p. 120.

25 Munro C., “Laws and Conventions Distinguished”, 91 LQR 218 (1975) p. 220.



election or a request for dissolution of the House of People, the questions that
start doing rounds are—whom will the President invite to form the next government?
What if the President invites someone to form a government who does not have a
clear majority in the Lok Sabha? Will the President heed to the advice of the
Cabinet to dissolve the House? These are some of the important questions to
which the Constitution provides no answer to.

Some conventions are well-established and may be relied upon absolutely,
while some are vague and may lead to manipulation for political purposes. For
example, appointment of the Prime Minister is to be done by the President and the
prevailing convention is that the person enjoying support of the absolute majority
of the House concerned is appointed to the respective office. The snag lies in
ascertaining that support. The task of the President becomes difficult and open to
criticism, as he has to often follow vague conventions and foreign precedents.

The conventions being vague, the President may go on appointing the
leader of the largest party in the Lok Sabha as the Prime Minister, despite the fact
that the appointed Prime Minister is not in a position to secure majority in the Lok
Sabha. The fractured verdict given by the electorates in the recent past has further
exacerbated the problems of the President in appointing Prime Ministers.

In this background there arises the demand for a codification of conventions
to guide the President and the Governors in the exercise of their constitutional
powers.

As regards the status of such a code, the views of Professor Samford on
the Resolutions adopted at the Australian Constitutional Convention of 1985,
which recognized certain practices as conventions of the Australian Constitution,
are relevant. As per him three approaches are possible. Firstly, the code may be
followed in preference to conventional practice then the codification itself becomes
the source of the rule. This raises the issue of why old sources and rules should
yield to the new codification. Secondly, it may be considered a guiding declaration,
but then the purpose of codification is lost if it does not have any binding value.
Thirdly, it may be considered as evidence of convention. But this is also of little
help because it just makes the code a new source of conventions.26

If the effect of the codification is to give jurisdiction to the courts to
enforce the codified conventions then that might impinge on the doctrine of
separation of powers. Also the flexibility of the conventions will be lost. Moreover,
codified laws cannot cover any and every situation that might arise. Hence, it
makes more sense to leave the conventions un-codified.
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As regards dissolution without the Prime Minister’s advice, such incidents
have occurred in the UK and other Commonwealth countries. But in India, it has
never occurred. As regards refusal to dissolution, such refusal is desirable if
Parliament is still able to do its job and the general elections would adversely
affect the country’s economy and if an alternative Prime Minister can be found to
carry on his government with a working majority.



Homosexuality:
Section 377 of Indian Penal Code, 1860 and

Present Scenario

Purushotam Parashar*

The framers of our Constitution, who drafted part III of it, never elaborated
the components of liberty due to the lack of insight on the same in years to come.
They knew time can blind to us to certain truths and later generations can seek that
laws one thought necessary and proper in fact serve only to oppress. As the
conditions endure persons in every generation can invoke its principles in their
own search for freedom this is exact. It is only the liberty of majority population
that the Constitution prescribes.1 In India and in most of the Asian Countries,
homosexual practices with or without consent is illegal and punishable with life, or
imprisonment upto 10 years and fine. The British drafted the present law under
Section 377, IPC in the Victorian era (1860) when homosexuality was considered as
an aberration that needed to be rectified by the state by criminalizing all forms of
sexual behaviour other than penile-vaginal.2A homosexual person is someone
who is sexually attracted to people of the same sex. Homosexuality has existed in
India since the time of Kamasutra and Manu Samriti.3 In India, there exist sufficient
documentary, archaeological and anthropological evidences to suggest that same
ties especially among men were not only culturally but dignified and revered by
attributing seminal traits to religious deities.4 The homoerotic carving among the
erotic carving on the Hindu temples of Khajuraho (Madhya Pradesh) and Konark
Temple (Orissa) and on the great Buddhist monument ar Borabordur in Indonesia
are well known.5

1. Legislative History of Section 377

1.1 England

The first records of sodomy as a crime at Common Law in England were
chronicled in the Fleta, 1290, and later in the Britton, 1300. Both texts prescribed

* Project Fellow, U.G.C. (M.R.P.) Department of Law, kurukshetra University, Kurukshetra.
Email. Id.: ptmparashar@hotmail.com.

1 Dr. Surinder Mediratta, Crimes Against Women and the Law, (2010) p.306.

2 Ashok Rao, “Should Homosexquality be legalized?”, Times of India, 29th June 2002, p. 6.

3 Chetan Tripathy and Kartikey Majahan, Freedom of Sexual Orientation in India, Criminal
Law Journal, September 2008, Vol. 114, p. 252.

4 K.D.Gaur, Criminal Law: Cases and Materials, (6th Edn.) p.564.

5 Douglas Sunders, ‘A new Imperialism, Is the west forcing lesbian and gay rights on Asia’,
University of British Columbia. There are three general kinds of same-sex relationship:
(a) age stratified (Greece,Melenesia) , (b) gendered (where one partner is an effeminate or
cross-dressing male, or a fmasculine ‘tom’ woman), and (c) egalitarian (the modern
western same-sex relationship).
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that sodomites should be burnt alive. Such offences were dealt with by the
ecclesiastical Courts. The Buggery Act 1533, formally an Act for the punishment of
the vice of Buggerie (25 Hen. 8 c. 6), was an Act of the Parliament of England that
was passed during the reign of Henry VIII. It was the country’s first civil sodomy
law. The Act defined buggery as an unnatural sexual act against the will of God and
man and prescribed capital punishment for commission of the offence. This Act
was later defined by the Courts to include only anal penetration and bestiality. The
Act remained in force until its repeal in 1828. The Buggery Act of 1533 was re-
enacted in 1563 by Queen Elizabeth I, after which it became the charter for the
subsequent criminalization of sodomy in the British Colonies. Oral-genital sexual
acts were removed from the definition of buggery in 1817. The Act was repealed by
Section 1 of the Offences against the Person Act 1828 (9 Geo.4 c.31) and by Section
125 of the Criminal Law (India) Act 1828 (c.74). It was replaced by Section 15 of the
Offences against the Person Act 1828, and section 63 of the Criminal Law (India)
Act 1828, which provided that buggery would continue to be a capital offence.
With the enactment of the Offences against the Person Act 1861 buggery was no
longer a capital offence in England and Wales. It was punished with imprisonment
from 10 years to life.

1.2 India

The offence of sodomy was introduced in India on 25.7.1828 through the
Act for Improving the Administration of Criminal Justice in the East Indies
(9.George.IV). In 1837, a Draft Penal Code was prepared which included: Clauses
361-”Whoever intending to gratify unnatural lust, touches for that purpose any
person or any animal or is by his own consent touched by any person for the
purpose of gratifying unnatural lust, shall be punished with imprisonment of either
description for a term which may extend to fourteen years, and must not be less
than two years”; and Clause 362-”Whoever intending to gratify unnatural lust,
touches for that purpose any person without that person’s free and intelligent
consent, shall be punished with imprisonment of either description for a term
which may extend to life and must not be less than seven years, and shall also be
liable to fine.” The Indian Penal Code along with Section 377 as it exists today was
passed by the Legislative Council and the Governor General assented to it on
6.10.1860. The understating of acts which fall within the ambit of Section 377 has
changed from non-procreative6 to imitative of sexual intercourse7 to sexual
perversity.8 Section 377 of the Indian Penal Code, which deals with unnatural
offences, provides for the punishment of those persons who voluntarily have
carnal intercourse against the order of nature with any man, women or animal.
Consent of the party is immaterial. Consenting party is equal liable as an abettor.9

This Section states that;

“Whoever voluntarily has carnal intercourse against the order of
nature with any man, women or animal, shall be punishment with

6 Khanu v. Emperor,35 Cri LJ 1096.

7 Lohana Vasantlal v. State, AIR 1968 Guj 352.

8 Fazal Rab v. State of Bihar, (1982) 3SCC 9, Mihir v. Orissa, 1991 Cri LJ 488.



imprisonment for life, or with imprisonment or either description for a term
which may extend to ten years, and shall also be liable to fine.

Explanation: Penetration is sufficient to constitute the carnal
intercourse necessary to the offence described in this Section .”10

In Calvin Francis v. Orissa,11 the Orissa High Court outlined a case in
which a man inserted his genital organ into the mouth of a 6 year old girl and
observed:

“In order to attract culpability under Section 377, IPC, it has to be
established that (i) the accused had carnal intercourse with man, woman or
animal, (ii) such intercourse was against the order of nature, (iii) the act by
the accused was done voluntarily; and (iv) there was penetration. Carnal
intercourse against the order of nature is the gist of the offence in Section
377. By virtue of the Explanation to the Section, it is necessary to prove
penetration, however little, to constitute the carnal intercourse.”

2. Sodomy

The word ‘Sodomy’ generally denotes anal intercourse by a man with a
man or with a woman or with an animal. Though there is no statutory definition of
‘sodomy’, Section 377 is comprehensive to engulf any act like the alleged act.
Similar view was expressed in Lohana Vasantlal Devchand v. The State,12 and in
Khandu v. Emperor.13Sodomy may be either homosexual or heterosexual. In case
the parties are of same sex, it will be termed, as homosexual and if the parties are of
opposite sex it will be called as heterosexual. The person affecting the intercourse
is known as the ‘agent’ and the other party as the ‘patient.’14 In Stroud’s Judicial
Dictionary, the word ‘buggery’ is said to be synonymous with sodomy. In K. J.
Ayer’s Manual of Law Terms and Phrases (as Judicially Expounded), the meaning
of the word ‘sodomy’ is stated to be a carnal knowledge committed against the
order of Nature by a man with a man or in the same unnatural manner with a woman,
or by a man or woman in any manner with a beast. This is called buggery. Sodomy
will be a species and unnatural offence will be a generis.15Inserting the penis in the
mouth would not amount to an offence under Section 377 IPC.16

In Norshiwan Irani v. Emepror,17 it was held that the offence made
punishable under Section 377 of Indian Penal Code requires that penetration,
however little, should be proved strictly. Where the accused in order to satisfy his

9 Supra, note 5.

10 Section 377 of Indian Penal Code, 1860.

11 1992 (2) Crimes 455.

12 AIR 1968 Guj 252.

13 AIR 1934 Lah 261.

14 Supra, note 2 at p. 561.

15 Supra, note 7.

16 Govindarajula In re,(1886) 1 Weir 382.

17 1935 Cr.LJ 818 (Ker).
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lust by a carnal intercourse against the order of nature made preparation, but
before he could thrust his organ in, he spent himself, he cannot be held liable for
committing an act under Section 377 IPC.

In the case of State of Kerala v. K Govindan,18 it was held that inserting
the male organ between the thighs of another is carnal intercourse against the
order of nature.

In Khandu v. Emperor,19 carnal intercourse with a bullock through nose
was held an unnatural offence punishable under Section 377, Penal Code. Similar
views were expressed in State v. Bachmiya Musamiya,20 and Orissa High Court in
Mihir alias Bhikari Charan Sahu v. State21. However, from these cases no uniform
test can be culled out to classify acts as “carnal intercourse against the order of
nature.”

Hence it is difficult to prepare a list of acts which would be covered by the
section. Nonetheless in light of the plain meaning and legislative history of the
section, this section would apply irrespective of age and consent. It is relevant to
mention here that the Section 377 IPC does not criminalize a particular people or
identity or orientation. It merely identifies certain acts which if committed would
constitute an offence. Such a prohibition regulates sexual conduct regardless of
gender identity and orientation. It is significant to note that it is, like in rape cases,
not required for a court to seek, as a rule, corroboration for testimony of a victim of
unnatural offences, if it reliable and cogent. The rule regarding non-requirement of
corroboration is equally applicable to a case relating to Section 377 of the IPC.22

3. Constitutionality of Sec. 377 Indian Penal Code

In Naz Foundation v. Government of NCT of Delhi,23 allegations have
been raised that Section 377 of the IPC, 1860, is unconstitutional as it violates the
rights of the homosexuals. The Delhi High Court held that ‘homosexuality’ is no
longer treated as a disease or disorder and now near unanimous medical and
psychiatric expert opinion treat it as just another expression of human sexuality.

The court further declared Section 377 IPC unconstitutional; insofar it
criminalises consensual sexual acts of adults in private, since it is violative of
Articles 21, 14 and 15 of the Constitution.

But the Apex Court in Suresh Kumar Koushal and another v. Naz
Foundation and others,24 overruled the Delhi High Court Judgment and observed;

18 1969 Cri. LJ 818 (Ker).

19 Supra note 12.

20 1999 (3) Guj LR 2456.

21 1992 Cri LJ 488.

22 State of Kerala v. Kurissum Moottil Antony, (2007) I SCC 627.

23 (2010), Cr. LJ 94 (Del)

24 Civil Appeal No.10972 of 2013 decided on 11.12.2013.



“…that those who indulge in carnal intercourse in the ordinary course
and those who indulge in carnal intercourse against the order of nature
constitute different classes and the people falling in the later category and
cannot claim that Section 377 suffers from the vice of arbitrariness and
irrational classification. What Section 377 does is merely to define the
particular offence and prescribe punishment for the same which can be
awarded if in the trial conducted in accordance with the provisions of the
Code of Criminal Procedure and other statutes of the same family the person
is found guilty. Therefore, the High Court was not right in declaring Section
377 IPC ultra vires Articles 14 and 15 of the Constitution.”

Section 377 of IPC is not ultra vires Articles 14 and 15 of the Constitution.
It also observed that;25

“the Court merely pronounced on the correctness of the view taken
by the Delhi High Court on the constitutionality of Section 377 IPC and
found that the said Section does not suffer from any constitutional
infirmity.”

In its anxiety to protect the so-called rights of LGBT persons and to declare
that Section 377 of IPC violates the right to privacy, autonomy and dignity, the
High Court has extensively relied upon the judgments of other jurisdictions. Though
these judgments shed considerable light on various aspects of this right and are
informative in relation to the plight of sexual minorities, that they cannot be applied
blindfolded for deciding the constitutionality of the law enacted by the Indian
legislature.Further it is also observed by Supreme Court that; Section 377 of IPC
on the ground that the same has been used to perpetrate harassment, blackmail
and torture on certain persons, especially those belonging to the LGBT
community.26 This treatment is neither mandated by the section nor condoned by
it and the mere fact that the section is misused by police authorities and others is
not a reflection of the vires of the section. It might be a relevant factor for the
Legislature to consider while judging the desirability of amending Section 377 IPC.
The law in this regard has been discussed and clarified succinctly in Sushil Kumar
Sharma v. Union of India and Ors., as follows;27

“It is well settled that mere possibility of abuse of a provision of law
does not per se invalidate legislation. It must be presumed, unless contrary
is proved, that administration and application of a particular law would be
done “not with an evil eye and unequal hand.”28

In Mafatlal Industries Ltd. and Ors. v. Union of India and Ors.,29 a Bench
of 9 Judges observed that mere possibility of abuse of a provision by those in
charge of administering it cannot be a ground for holding a provision procedurally

25 Ibid.

26 Id., para 51.

27 (2005) 6 SCC 281.

28 See, A. Thangal Kunju Musaliar v. M. Venkatachalam Potti, Authorised Official and
Income-Tax Officer and Anr.;(1956) 29 ITR 349 (SC).

29 1997(89)ELT247(SC).
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or substantively unreasonable. From the decided cases in India as well as in
United States of America, the principle appears to be well settled that if a statutory
provision is otherwise intra-vires, constitutional and valid, mere possibility of
abuse of power in a given case would not make it objectionable, ultra-vires or
unconstitutional. In such cases, “action” and not the “section” may be vulnerable.
If it is so, the court by upholding the provision of law, may still set aside the action,
order or decision and grant appropriate relief to the person aggrieved.

4. Conclusion

Homosexuality is a social vice and the state has the power to contain it.
Decriminalising homosexuality may create a breach of peace. If it is allowed then
evil of AIDS and HIV would further spread and harm the people. It would lead to a
big health hazard and degrade moral values of society. In the name of freedom,
unnatural sexual practices will gain popularity. The risk factor of people with
homosexual and bisexual tendencies exploiting a natural partner into unnatural
behaviour will increase. As it is a proved fact that people exhibiting homosexual
behaviour are prone to AIDS, keeping Section 377 valid will help reduce that risk.
Section 377 of the IPC does not criminalize a particular group. It is against certain
acts which if committed would be termed as an offence. Regardless of gender
identity and orientation30, such a law helps in keeping in proper, unethical and
unnatural sexual conduct under control. When natural measures are repressed,
they gave birth to unnatural measures. Promoting unnatural means would by no
way make it natural; at most it will make it popular. By doing away with Section 377,
marriage as an institution will be on the rocks. If criminalizing the behaviour makes
the Lesbian, Gay, Bisexual and Transgender (LGBT) community hesitate to
communicate with anti-AIDS authorities, decriminalizing it would by and large
contribute to encouraging the disease, causing behaviour. Just because some
Section of media chooses to stand by the homosexual minority, it cannot become
a socially acceptable or respectable cause. In the larger interest of a healthy society,
the recent Supreme Court judgment should be respected and allowed to stand. It is
the prime responsibility of a nation to help steer its intelligence by making it aware
of the prevalent desirable and undesirable human traits, by giving a direction to
the behavioural patterns of a critical mass, by helping it reduce it not eliminate
undesirable traits over several generation, for the propagation of the most evolved
species on earth—the humans.

30 The Hon’ble Apex Court in National Legal Service Authority v. Union of India and
Others, Writ Peetition (Civil) No 604 (2013), the Supreme Court on created the “third
gender” status for hijras or transgenders. Earlier, they were forced to write male or female
against their gender. The SC asked the Centre to treat transgender as socially and
economically backward. The apex court said that “Transgenders are also citizens of India.
The spirit of the Constitution is to provide equal opportunity to every citizen to grow and
attain their potential, irrespective of caste, religion or religion.”

This is for the first time that the third gender has got a formal recognition. The SC said
they will be given educational and employment reservation as OBCs. The apex court also
said states and the Centre will devise social welfare schemes for third gender community
and run a public awareness campaign to erase social stigma. The SC also added that if a
person surgically changes his/her sex, then he or she is entitled to her changed sex and
cannot be discriminated.



Court Notes

E-Litigation System in India

Dr. Jaswant Saini*

Information Technology revolution is definitely catching up every corner
of India. Keeping in tune with modern technology is of paramount importance to
facilitate and improve court administration and to have an efficient and effective
judicial system. Therefore it is the duty of the government to take appropriate
action to modernize our judiciary by providing with modern technology courts
and e-litigation system to suit the twenty first century. The concept E-Litigation
System is relatively new, there is no specific and effective framework to transform
our Court System to a paperless e-litigation system that allows court documents to
be prepared and filed electronically. We should develop infrastructure facilities
that support paperless e-litigation system which allows lawyers to prepare, file,
extract, serve and receive documents electronically. Copies of e-documents can be
easily inspected and extracts thereof made available to lawyers in the comfort in
their own offices. Unlimited number of electronic documents could be stored in a
very little space relieving paper handling problems. The benefits of this system
are:

1. Improved efficiency & productivity
2. Provides an automated case tracking and monitoring system
3. Pro-active role in case management
4. Provides an integrated information system
5. Facilitates faster document filing and recovery
6. Less manpower
7. No paper handling problems
8. Minimizes corruption
9. Improved confidentiality and security of case records

10. Large storage facility for case records available.

1. Audio-Visual Technology

In all/latest technologies courts should have the latest audio-visual
technology which facilitates the presentation of evidence and greater efficiency in
the hearing process. Video – conferencing facilities should also be made available
for the testimony of vulnerable witnesses who are unable to be physically present
in court. The proceedings should be recorded in digital audio form in all trials in
the Court which are considered as official records. Transcriptions of recordings
are done at the same time so that the parties and their counsel could have their
transcriptions to suit their litigation needs.

* Assistant Professor, Department of Law, M.D.U-Rohtak. Email:
onscorporate@rediffmail.com.
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2. The Electronic Queue Management System (EQMS)

The Electronic Queue Management System (EQMS) should be made
functioning in all Courts. This will provide an efficient and equitable system for
managing queues. This serves on a first come-first served basis and notifies lawyers
of when their case is going to be taken up through display screens located at
various places in the building. Lawyers and the parties may also opt to be notified
by SMS on their mobile phones. This system effectively prevents the wastage of
valuable time of the lawyers and the litigants in courts.

3. Electronic Filing System (EFS)

The Electronic Filing System should function very efficiently in the Supreme
Court and Subordinate Courts, which offers the following services in civil litigation.

1. Electronic Filing Service,
2. Electronic Extract Service,
3. Electronic Service of Documents ,
4. Electronic Information Service.

4. Work by National Informatics Centre (NIC)

Ever since National Informatics Centre took up computerization in Supreme
Court in 1990, many applications have been computerized which have impact on
masses i.e. litigants. Following are some of the applications which have been
successfully implemented at Supreme Court and eighteen High Courts out of
twenty four High Courts and these applications have either direct or indirect
impact on the masses.

4.1 Supreme Court of India

(a) List of Business Information System (LOBIS)

It is about scheduling of cases to be heard by the courts on the following
day. It enabled the Registries of Supreme Court and High Courts in eliminating
manual process of Cause List generation thus any manipulation by vested interests.
These databases contain details of fresh cases, disposed and pending cases. It is
the backbone application of every Court. Its impact is as follows:

(i) Cases are listed strictly in chronological order of date of filing;
eliminated irregularities

(ii) All cases having the same law point(s) to be decided by the courts
are bunched/ grouped and posted before one bench. This has
helped the courts in faster disposal of cases.

(iii) It has become simpler to recall dismissed cases when review
petitions are filed.

(iv) On the spot reliable and instantaneous statistical reports are
generated.



(b) Filing Counter Computerization

 In the Supreme Court of India and all High Courts fresh cases are filed only
before the computerized Filing Counters. As the advocates stand in queue for
Filing cases before the counters, the data entry Operator enters preliminary details
required for Registration such as Party names, advocate details, etc. The computer
terminal at the query counter is used to attend to the quarries of the litigants on the
spot. The defects, if any, are listed out and handed over to the litigants/advocates
for rectification. Time limitation is also checked by the system automatically. Its
impact is as follows:

(i) The filing process is made easy
(ii) The advocates/litigants need not wait for a long time in the queue
(iii) The amount collected towards Court fee in a day is automatically

calculated thus saving the time of court official’s time
(iv) Query counter avoids the litigants go around the sections to find

out the Filing status
(v) Filing process is orderly
(vi) Saves time and efforts of advocates and court officials

(c) COURT NIC

This is about providing Supreme Courts’ pending case status information
to litigants/advocates on any node of NICNET. COURTNIC answers about three
hundred queries of litigants/advocates per day all over the country on the status
of their pending cases. It is available on nominal charges. Primarily Courtnic
information is available in all NIC-High Court Computer Cells and in some District
Court. The response to the Courtnic from the public is over-whelming, as pending
cases information is available at his/her District headquarters. It avoids the litigants
to come all over to Delhi from their place. The litigants need not find the status of
their pending cases on phone as is the usual practice. Probably this facility is first
of its kind in the world. NIC has brought out Judgement Information System
(JUDIS) consisting of complete text of all reported judgement of Supreme Court of
India since 1950 to till Date.

(d) Supreme Court’s Pending Cases on IVR

Interested litigants and advocates can find out the status of their cases
pending in Supreme Court on telephone by making use of Interactive Voice.
Response System (IVR) free of charge.

(e) Cause Lists On Internet

Cause lists are scheduling of cases to be heard by the courts on the following
day. The Cause lists of Supreme Court and many other High Courts are available
on NIC Web Servers. As the Supreme Court of India and all the 18 High Courts and
their 10 Benches are fully computerised, all these courts generate Daily and Weekly
Causelists from the computer servers installed by NIC. The Causelist application
is the backbone of all courts as no court can function without that day’s Causelist.
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In earlier days, immediately after generation of the Causelist most of the
courts cyclostyle the stencils cut from the printers attached to the servers for
generating thousands of copies running into a few lakhs of pages every day. Due
to this reason the courts take a lot of time for generation and supply of the Causelists
to the advocates at their offices or residences. Usually the advocates receive the
cyclostyled copies of a day’s Cause List not before 8 PM. Some High Courts send
the Causelists data on floppy to the Printers for printing thousands of copies. This
process costs each High Courts lakhs of Rupees every year. By making the
Causelists available on Internet, no High Court is incurring any expenditure as
they are using the already available infrastructure and the Software of NIC. The
features are:

It is available on Internet.
Causelists of all High Courts can be accessed at URL.
Advocates can generate their own Causelist consisting of his/her
own cases.
Retrieval through the name of either petitioner or respondent.
Court wise list can be generated.
Judge wise list can be prepared.
Entire Causelist can be printed, if required.
Case no. wise access is possible.

Its impact on administration of Justice is:

Advocates are able to receive the Cause lists almost immediately
after courts hours
Advocate can generate their own casuists which will contain only
their cases, thus avoiding them to go through hundreds of pages to
locate their cases.
As the application is available on Internet, the litigant public can
easily find out whether their cases are coming for hearing or not,
without bothering the advocates.
Some courts are considering to reduce the generation of copies of
Causelists, as most of the advocates are dependent on the Internet
version of Cause lists, thus the courts can save good amount money
on annual basis,

4.2 High Courts Computerisation

NIC took up computerisation of all 18 High Courts and 9 Benches on the
lines of Apex Court’s Computerisation. NIC implemented the List of Business
Information (LOBIS) in all High Court Courts. Some of the High Courts’ Cause List
are also available on Internet. Many possible applications in all High Courts have
been computerised. Most of the High Courts have opened query counters along
with Filing Counters for providing pending cases information to the litigants and
advocates. Facilities provided are:

Cause lists are generated automatically
Bunching/Grouping is done



Computer based Filing Counters are opened
Query counters are available
All HCs are connected on NICNET/Internet
Day to day Judgements and Orders are stored on computers

4.3 District Courts Computerisation

In 1997, NIC took up the computerisation of all 430 District Courts in the
country on the lines of High Courts Computerisation Project. The basic objectives
of the project are:

to provide transparency of information to the litigants and advocates
to help the judicial administration in streamlining its activities
to provide judicial and legal databases to the District Judges

NIC provided three level training programs to the District Court officials.
The three levels are:

Computer Awareness Programs for the District Judges. These
training programs were chaired by either the Hon’ble Chief Justice
or one of the Hon’ble Judges of the concerned High Court.
Supervisory level training at NIC State Centres. These supervisory
level officials were identified and sent to NIC State Centres by the
District Courts for training on day to day maintenance of the
computers and its peripherals.
In-house hands on training to the District Court officials working
on the computer terminals. The District Informatics Officers of NIC
posted at the District Magistrates’ Office imparted this training.

All officials have been trained on ‘District Court Information System’ (DCIS).
The DCIS Software is a huge general purpose Software package developed for the
computerisation of District Courts. This software takes care of all aspects of District
Court needs.

5. Conclusion

The evolution of technology directly affects the way the criminal justice
system operates at fundamental levels. A wide range of technologies are employed
in support of the justice system, including telephony, database management
software, computers, automobiles, and weapons. The adoption and implementation
of technology also directly shapes the policies and practices of the justice system.
For example, the development of modern communications and transportation
technologies in the early 1900s increased the response capability of police and
changed citizen calls for service. Computers and cellular technologies have increased
the capacity of data processing, information sharing, and communications within
and across agencies. The increasing societal dependence on the Internet and
computer-mediated communications have led law enforcement to develop tools to
investigate offenses online. Thus, technology plays a pivotal role in the justice
system, though a majority of researchers focus on the implementation and effect
of technologies in law enforcement agencies.
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