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FOUNDER’S MESSAGE

Knowledge is power. Information is liberating. 
Education is the premise of progress, in every 
society, in every family. - Kofi Annan

It gives me immense pleasure to present our 
July, 2018 issue of ‘CPJ Law Journal’. The 
CPJ Law Journal has successfully completed 
its 8th Anniversary serving the Law Fraternity 
and continues to thrive as an astute contributor 
to the vast area of law. We seek to accomplish 
several milestones in this journey of defining 
and redefining paradigms in order to achieve 
excellence in the area of legal research. We shall 
rely on honesty, integrity, strength and ability of our contributors to place ‘CPJ 
Law Journal’ among the mightiest. The Editorial Board is dynamic; and shall 
offer a platform to the contributors to address the evolution and several aspects of 
new areas in law. We endeavor to attract and publish high quality papers which 
are aimed essentially and substantially towards bridging the gaps between the 
legal loop holes of the society while delivering enlightenment too.

I take pride in congratulating all contributors of this issue & give my heartiest 
thanks to all the members of editorial board of this Journal. We shall strive to 
encourage the passion of finding knowledge which is the path towards evolution 
and progress.

“We are drowning in information but starved for knowledge.” - John Naisbitt

Further we would like to hear from you about your views, suggestions and 
feedbacks for our journal in order to improvise and understand our readers’ mind.

As quoted by Sir Winston Churchill “Criticism may not be agreeable, but it 
is necessary. It fulfills the same function as pain in the human body. It calls 
attention to an unhealthy state of things.”

Please feel free to drop us mail at lawjournal.cpj@gmail.com

For courses, events, updates and other information, visit our Online Portal www. 
cpj.edu.in 

With Regards,

Shri Subhash Chand Jain
Founder 
Chanderprabhu Jain College of Higher Studies & School of Law
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Education is not just about going to school and 
getting a doctorate degree. It’s about widening 
your knowledge and absorbing the truth about 
life. - Shakuntala Devi

The initiative of Chanderprabhu Jain College 
of Higher Studies & School of Law in regularly 
publishing CPJ Law Journal containing insightful 
research papers is praise worthy attempt by the 
Editorial Team in spreading legal awareness and 
knowledge.

The goal of education is not to increase the 
amount of knowledge but to create the possibilities for a child to invent and 
discover, to create men who are capable of doing new things. - Jean Piaget

Change is the law of nature. Nothing remains static and therefore we should 
always strive for the best and adapt ourselves to the changing times, technology 
and the needs of the developing society. This is well exhibited by the editorial 
team in the forthcoming law journal.

Quality legal research and standard publications constitute one of the important 
mandates of a leading law school like Chanderprabhu Jain College of Higher 
Studies & School of Law and I am confident that readers will find the present 
issue of the CPJ Law Journal interesting and thought-provoking School of law 
solicits valuable suggestions from all our learned readers for making the journal 
more useful, relevant and dynamic.

May Knowledge Conquer all!

Dr. Abhishek Jain 

General Secretary

Chanderprabhu Jain College of Higher Studies & School of Law



EDITORIAL NOTE

It is the supreme art of the teacher to awaken joy 
in creative expression and knowledge. - Albert 
Einstein

We present to you June, 2018 Issue of CPJ Law 
Journal. Our aim behind introducing this journal 
is to create a new forum for exchange of ideas 
on all aspects of legal studies and we assure to 
keep you updated with recent developments in 
the legal world. Future scope of journal is open to 
your suggestions. You are invited to contribute for the Journal; your submissions 
should include original research articles, criticism and commentaries on legal 
aspects. The CPJ Law Journal is a peer reviewed journal which is published 
annually. The journal publishes scholarly articles and commentaries on various 
aspects of law contributed by jurists, practitioners, law professors and students. 

The primary aim of this journal is to provide close insights into the various 
contemporary and current issues of law to the readers. Contributing to this journal 
provides an opportunity for the authors to take an in-depth study in specific areas 
of the law and enhances their skills in legal research writings and analysis. 

Talking about this Journal, it is great to be part of such an initiative which 
provides all possible insights and services to legal fraternity. Since it is not just 
confined to being a paper collection activity, it aims at providing vision for all 
round development of law students, professionals and all others in this field. Also, 
being from law background we feel that it is our prime duty to contribute for 
development of the society and we have taken great initiatives in this regard by 
organizing various events of social relevance as well. 

I hope you find this issue of journal informative and interesting. The success of 
this enterprise depends upon your response. We would appreciate your valued 
feedback. You can also submit/ contribute your articles/ commentaries on www.
cpj.edu.in

Dr. Neeta Beri
Editor
Principal, School of Law
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MARITAL RAPE EXEMPTION: THE NEED FOR 
LAW REFORM

                     

Prof. (Dr.) Subhash Chandra Singh1

ABSTRACT

Rape is one of the most brutal forms of violence against women. In the 
wake of increasing rapes in the country, the rape laws were amended from 
time to time. However, one of the biggest lacunae that exist in the criminal 
law of India is the non-criminalization of marital rape. Marital rape is not 
criminalized as it is believed that in a marriage, there is implied consent. 
But, rape is still rape even though the parties are in the intimate relationship 
as husband and wife. Many countries have done away with the exception 
of marital rape in their penal statutes. This has been recommended in 
India as well by the Law Commission and the Justice Verma Committee, 
but no concrete action has been taken. It is high time that marital rape be 
recognized as a criminal offence, as it is a violation of women’s rights. 
                     

INTRODUCTION

Sexual abuse whether in marriage or outside it, has been recognized as 
a serious violation of women’s dignity. In India, UK and in over forty 
jurisdictions of the United States there is a ‘spousal exception clause’ 
in rape laws. The exclusion of married women raped by their husbands 
reflects the law’s view of a wife as being her husband’s private property 
rather than an autonomous self-determining person, and consequently 
husbands are provided with a license to impose themselves on their wives 
whenever they choose, irrespective of the recipient’s wishes.2 It is clear 
from the exception to section 375, IPC that a man cannot be guilty of rape 
on his own wife unless the wife is less than fifteen years, on account of 
the matrimonial consent she has given which she cannot retract unless the 
parties are judicially separated or unless the court has issued an injunction 
forbidding the husband to interfere with his wife. The purpose of this paper 
is to briefly summaries what we know about rape in marriage and what 
arguments are given for and against the retention of spousal exception 
clause in rape laws.

Women who are raped by their husbands are likely to be raped many 

1 Former Professor & Dean, School of Legal Studies, Assam University, Silchar, India. E-mail: 
solmgkvp@yahoo.co.in, Ph: 0941561736; 09401962020

2 See, Box, S, Power, Crime and Mystification, 122 (London: Tavistock Publications, 1983).
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times. They experience not only vaginal rape, but also oral and anal rape. 
Husbands often rape their wives when they are asleep, or use coercion, 
verbal threats, physical violence, or weapons to force their wives to have 
sex. Marital rape is a serious problem that millions of women suffer from 
such abuse. It is difficult to obtain accurate data on rape and violence 
against women within the family, in part because victims are reluctant 
to report incidents, as women raped by their husbands may hesitate to 
report because of family loyalty, fear of their abuser’s retribution, inability 
to leave the relationship, or they may not know that rape in marriage is 
against the law. Despite underreporting, marital rape unquestionably has 
an enormous impact on the lives of women who experience it. By way 
of comparison, the best available statistics on marital rape in the United 
States suggest that one out of every seven or eight married women has been 
subjected to rape or attempted rape by her husband.3 According to another 
estimate, approximately 10% to 14% of married women experience rape 
in marriage.4 Studies using clinical samples of battered women reveal 
that between one third and one half of battered women are raped by their 
partners at least once. Marital rape is preferably the worst kind of rape, 
because it is someone a woman knows, trust and love. That is what makes 
the betrayal all the worse and all the more hard to deal with.

Historical Account of Marital Rape

Throughout the history of most societies, it has been acceptable for men 
to force their wives to have sex against their will. Historically, a man 
could not be prosecuted for raping his wife.5 This inability to prosecute 
was based on the common law definition of rape itself,6 which exempted 
husbands from criminal liability.7 The traditional definition of rape in most 
countries was “sexual intercourse with a female not his wife without her 
consent.” This provided husbands with an exemption from prosecution for 
raping their wives-a ‘license to rape’. The foundation of this exemption 
can be traced back to statements made by Sir Matthew Hale, Chief Justice 
in 17th Century England. Lord Hale wrote that ‘the husband cannot be 

3 See, Has day, J.E., Context and Consent: A Legal History of Marital Rape, 88 California Law 
Review, 1496, 1491-1505 (2000).

4 See, Russell, D.E.H, and Rape in Marriage (New York: Macmillan Press, 1990).
5 David Finkel or & Kersti Yllo, License to Rape: Sexual Abuse of Wives, 1 (Henry Holt & Co., 

1985).
6 Common law rape was defined as “the carnal knowledge of a woman forcibly and against her 

will.”
7 See Susan Brownmiller, Against Our Will, 380 (1975). The exemption of husbands from rape 

prosecutions can be traced to our biblical forefather’s interpretation of the definition of rape. 
Any carnal knowledge outside the marriage contract was deemed unlawful, while any carnal 
knowledge within the marriage contract was considered lawful. Ibid.
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guilty of a rape committed by himself upon his lawful wife, for by their 
mutual matrimonial consent and contract the wife hath given herself up 
in this kind unto her husband which she cannot retract’.8 This established 
the notion that once married; a woman does not have the right to refuse 
sex with her husband. Due to the construction of sex as a woman’s duty 
within marriage, there is always a presumption of her consent. For more 
than two centuries this statement has been the justification for the marital 
rape exemption, as well as serving as the backbone for judicial recognition 
of spousal immunity in many countries.

Hales’ lack of authority for the marital exemption was first criticized by 
the English Justice Field as early as 1888, when he stated “[t]he authority 
of Hale C.J. on such matter is undoubtedly as high as any can be but no 
other authority is cited by him for this proposition and I should hesitate 
before I adopt it.”9 Hale’s lack of authority has led many courts to criticize 
his statement and to rule that the marital exemption is not implicit in the 
common law. Despite these rulings, and the fact that Hale was known as a 
“rabid woman-hater”, Hale’s statement has traditionally been accepted as 
the foundation for spousal immunity. Indeed, several additional theories 
for the marital rape exemption have evolved from this unsupported 
statement.

Although Hale cited no authority for his statement it was relied on by 
international communities, which, enacted rape statutes with a marital 
exemption. This rationale remained largely unchallenged until 1970s when 
women’s movement throughout the world argued for the elimination of 
the spousal exemption clause from rape laws because it failed to provide 
equal protection to all women.10 
   
The common law rationale for the marital rape exemption was that, upon 
marriage, the wife’s identity merged into the existence of her husband. 
In 1765, Blackstone stated “[b]y marriage, the husband and wife 
are one person in law: that is, the very being or legal existence of the 
woman is suspended during the marriage, or at least is incorporated and 
consolidated into that of the husband; under whose wing, protection and 
cover, she performs everything ....”11 This became known as the marital 
unities doctrine, which provided that a woman could not own property, 

8 See, Hale, Sir M, History of the Pleas of the Crown, Vol. I 629 (1736).
9 See Regina v. Clarence, 22 Q.B.D. 23, 57 (Cr. Cas. Res. 1888) (Field, J. dissenting).
10 See, Bidwell, L., & White, P., The Family Context of Marital Rape, The Journal of Family 

Violence, 1, 277-287 (1986).
11  William Blackstone, Commentaries on English Law, 430 (1844).
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make contracts, or take part in litigation.12 This doctrine made the rape of 
a woman by her husband a legal impossibility since a man could not rape 
him.13 

Another common law origin which was a building-block in the foundation 
for the marital rape exemption was the idea that a husband owned his 
wife as chattel. Since a husband could not take what he already owned, 
a husband was no more capable of raping his wife than an owner was of 
stealing his own property.14 Since women were regarded as property, the 
common law treated rape not as a crime against women, but rather as a 
violation of a man’s property interest.15 The rape laws were concerned 
with protecting a husband’s property interest in his wife’s fidelity, and a 
father’s interest in his daughter’s virginity.16 

The spousal exemption is generally expressed in terms of contract law and 
implied consent. Such legal fictions which deprived women of their equal 
status under the law have largely been abolished. Since most modern laws 
reflect changes in women’s social status, it is difficult to understand why 
the law regarding marital rape has remained unchanged. The principal 
concern seems to be that abolition of the husband’s immunity would lead 
to serious abuses of the law (e.g., false rape charges). There is also a basic 
uncertainty among many individuals as to the need for change.   

Traditional Justifications for the Marital Exemption

Lord Hale’s notion of an irrevocable implied consent by a married woman 
to sexual intercourse has been cited most frequently in support of the 
marital exemption. The US case of  People v. Liberta17 is widely cited for its 

12 Abigail A. Tierney, Comment, Spousal Sexual Assault, Pennsylvania’s Place on the Sliding 
Scale of Protection from Marital Rape, 90 Dickinson Law Review 777, 781 (1986).

13 See, Tiemey, id. at 781
14 Charlotte L. Mitra, “...For She Has no Right or Power to Refuse Her Consent”, 1979 Criminal 

Law Review 558, 560.
15 Note, To Have and to Hold: The Marital Rape Exemption and the Fourteenth Amendment, 99 

Harvard Law Review 1255, 1256 (1986).
16 Ibid. Rape of an unmarried woman decreased her value to a future husband, and rape of a married 

woman brought embarrassment and disgrace to her husband. Ibid.
17 64 N.Y. 2d 152, 485 N.Y.S. 2d 207 (1984). The defendant in this case, was convicted for forcibly 

raping his wife. At the time of the rape, the defendant and his wife were separated, and he was 
under court order to stay away from her. Although the New York rape statute codified the marital 
exemption, the statute treated the defendant as an unmarried man since he was living apart from 
his wife pursuant to a court order. The defendant argued that the rape statute violated the equal 
protection clause because it burdened “some, but not all males (all but those within the ‘marital 
exemption’)”. The New York Court of Appeals agreed that the marital exemption constituted a 
violation of equal protection.
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concise summary of the policies offered to support the marital exemption 
and its reason for finding those policies irrational. Any argument based on 
a supposed consent, however, is untenable. Rape is not simply a sexual 
act to which one party does not consent. Rather, it is a degrading, violent 
act which violates the bodily integrity of the victim and frequently causes 
severe, long lasting physical harm. To ever imply consent to such an act is 
irrational and absurd. Certainly, a marriage license should not be viewed as 
a license for a husband to forcibly rape his wife with impunity. A married 
woman has the same right to control her own body as does an unmarried 
woman. If the husband feels ‘aggrieved’ by his wife’ refusal to engage in 
sexual intercourse, he should seek relief in the courts governing domestic 
relations, not in violent or forceful self-help’.18  

The other traditional justifications for the marital exemption were the 
common-law doctrines that a woman was the property of her husband and 
that the legal existence of the woman was ‘incorporated and consolidated 
into that of the husband’.19 Because the traditional justifications for the 
marital exemption no longer have any validity; other arguments have 
been advanced in its defense. Marital exemption protects marriage 
partners from governmental intrusion into marital privacy and promotes 
reconciliation of the spouses, and thus the elimination of the exemption 
would be disruptive to marriages. While protecting marital privacy and 
encouraging reconciliation are legitimate state interests, there is no 
rational relation between allowing a husband to forcibly rape his wife 
and these interests. The marital exemption simply does not further marital 
privacy because this right of privacy protects consensual acts, not violent 
sexual assaults. Just as a husband cannot invoke a right of marital privacy 
to escape liability for beating his wife, he cannot justifiably rape his wife 
under the guise of right to privacy.20  

Similarly, it is not tenable to argue that elimination of the marital exemption 
would disrupt marriages because it would discourage reconciliation. 
Clearly, it is the violent act of rape and not the subsequent attempt of 
the wife to seek protection through the criminal justice system which 
‘disrupts’ a marriage. Moreover, if the marriage has already reached the 

18 ibid.
19 The philosophy in Lord Hale’s statement meant that sexual intercourse is an incident of the 

status of being a married woman. Therefore, a married woman was really a part of her husband’s 
property, so that forced sexual intercourse was merely a way; the husband was making use of 
his property. Blackstone puts it clearly by saying that the very being of the woman is suspended 
during the marriage, or at least is incorporated and consolidated into that of her husband, under 
whose wing, protection and cover she performs everything. See, Blackstone, I., Commentaries 
on English Law, 442 (1844).

20 People v. Liberta, 64 N.Y. 2d 152, 485 N.Y.S. 2d 207 (1984).
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point where intercourse is accomplished by violent assault it is doubtful 
that there is anything left to reconciliation. This, of course, is particularly 
true if the wife is willing to bring criminal charges against her husband 
which would result in a lengthy jail sentence.21 

Another rationale sometimes advanced in support of Lord Hale’s notion is 
that marital rape would be a difficult crime to prove in the court. A related 
argument is that allowing such prosecutions could lead to fabricated 
complaints by ‘vindictive’ wives. The difficultly of proof argument is 
based on the problem of showing lack of consent. Proving lack of consent, 
however, is often the most difficult part of any rape prosecution, particularly 
where the rapist and the victim had a prior relationship. Similarly, the 
possibility that married women will fabricate complaints would seem 
to be no greater than the possibility of unmarried women doing so. The 
criminal justice system, with all of its built-in safeguards, is presumed to 
be capable of handling any false complaints. Indeed, if the possibility of 
fabricated complaints were a basis for not criminalizing behavior which 
would otherwise be sanctioned, virtually all crimes other than homicides 
would go unpunished.22 

Presently, like many other countries, India retains some form of marital 
exemption for rape. While the marital exemption is subject to challenge on 
the ground of individual freedom, dignity and privacy rights, it classified 
unmarried men differently than married men. The Constitution and equal 
protection clause does not prohibit a state from making classifications, 
provided the statute does not arbitrarily burden a particular group of 
individuals. Where a statute draws a distinction based upon marital status, 
the classification must be reasonable and must be based upon ‘some 
ground of difference that rationally explains the different treatment’.

The final argument in defense of the marital exemption is that marital rape 
is not as serious an offence as other rape and is thus adequately dealt with 
by the possibility of prosecution under criminal statutes, such as assault 
statutes, which provide for less severe punishment. The fact that rape 
statutes exist, however, is a recognition that the harm caused by a forcible 
rape is different, and more severe, than the harm caused by an ordinary 
assault… Moreover, there is no evidence to support the argument that 
marital rape has less severe consequences than other rape. On the contrary, 
numerous studies have shown that marital rape is frequently quite violent 

21 ibid.
22 In the civil law, the wife may refuse sexual intercourse, when, e.g., her health would be 

endangered and may get a relief from civil court. It would be strange if criminal law were out of 
line on frivolous ground.
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and generally has more severe, traumatic effects on the victim than other 
rape.23

Marital Rape under International Human Rights Law

Marital rape is a crime under international law according to the UN 
General Assembly. Marital rape was specifically mentioned in the Beijing 
Declaration and Platform for Action. The Convention on the Elimination 
of All Forms of Discrimination Against Women (CEDAW), adopted in 
1979 by the UN General Assembly, is often described as an international 
bill of rights for women. Consisting of a preamble and 30 articles, it 
defines what constitute discrimination against women and sets up an 
agenda for national action to end such discrimination. The Convention 
defines discrimination against women as: 

“…any discrimination, exclusion or restriction made on the basis of sex 
which has the effect or purpose of impairing or nullifying the recognition, 
enjoyment or exercise by women, irrespective of their marital status, on 
a basis of equality of men and women, of human rights and fundamental 
freedoms in the political, economic, social, cultural, civil or any other 
field”. 

As the legal status of women has changed the concept of a married 
men’s marital right to sexual intercourse has become less widely held. 
In December 1993, the United Nations High Commissioner for Human 
Rights published the Declaration on the Elimination of Violence against 
Women. This established marital rape as a human rights violation.  
However, this is not fully recognized by all UN member states. Article 2 
of the Declaration reads as follows:

Violence against women shall be understood to encompass, but not be 
limited to, the following: physical, sexual and psychological violence 
occurring within the general community, including rape, sexual abuse 
of female children in the household, dowry-related violence, marital 
rape, female genital mutilation and other traditional practices harmful to 
women, non-spousal violence and violence related to cohabitation. 

Marital Rape in the United States Law

The American states and courts have thus far taken a traditional approach 
toward the marital rape exemption. Presently, over forty states in the 

23 People v. Liberta, 64 N.Y. 2d 152, 485 N.Y. S. 2d 207 (1984).
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United States retain some form of marital exemption for rape. The first 
American case to recognize the marital exemption was decided in 1857 by 
the Supreme Judicial Court of Massachusetts, which stated in dictum that 
it would always be a defense to rape to show marriage to the victim.24 The 
court clearly relied on the assumption that a husband could not be charged 
with the rape of his wife. Decisions to the same effect by other courts 
followed, usually with no rationale or authority cited other than Hale’s 
implied consent view. In New York, a 1922 decision noted the marital 
exemption in the Penal Law and stated that it existed “on account of the 
matrimonial consent which the wife has given, and which she cannot 
retract”25  

In the most significant recent case which dealt with the issue, State v. 
Smith,26  the court upheld the common law rule, although the decision 
attacked its underlying rationale. In State v. Rideout27, the defendant-
husband was acquitted of the charge of marital rape. This was the first case of 
marital rape tried under Oregon’s revised law allowing such prosecutions. 
Legislative response to the problem has been one of reluctance and 
indifference. Possible legislative compromises include abolition of the 
immunity when spouses are living apart and providing different penalties 
for the sexual assault depending upon the type of force used and the extent 
of injuries. The need for some type of reform is apparent.

While the marital exemption is subject to an equal protection challenge, 
because it classifies unmarried men differently than married men, the equal 
protection clause does not prohibit a state from making classifications, 
provided the statute does not arbitrarily burden a particular group of 
individuals. Where a Statute draws a distinction based upon marital status, 
the classification must be reasonable and must be based upon “some 
ground of difference that rationally explains the different treatment”.28 We 
find that there is no rational basis for distinguishing between marital rape 
and non-marital rape. The various rationales which have been asserted 
in defense of the exemption are either based upon archaic notions about 
the consent and property rights incident to marriage or are simply unable 
to withstand even the slightest scrutiny. We therefore declare the marital 
exemption for rape in the New York Statute to be unconstitutional.

Among the recent decisions in the United States addressing the marital 

24 Commonwealth v. Fogerty, 74 Mass. 489 (1857).
25 People v. Meli, 193 N.Y.S. 365, 366 (Sup. Ct., 1922).
26 148 N.J. Super. 219, 372 A.2d 386 (1977).
27 No. 108, 866 (Marion County Cir. Ct., Or. Dec. 17, 1978 (Unreported).
28 Eisenstadt v. baird, 405 U.S. 437, 447 (1972).
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exemption, only one court has concluded that there is a rational basis for 
it.29 We agree with the other courts which have analyzed the exemption, 
which have been unable to find any present justification for it… [T]he 
marital exemption… lacks a rational basis, and therefore violates the equal 
protection clause of both the federal and state constitutions.30 Now the 
question is whether the distinction between marital and non-marital rape 
is wholly archaic. Can one argue that the psychological shock and loss 
of faith that accompany marital rape make it at least as harmful as, if not 
more harmful than, non-marital rape? On the other hand, should the same 
standards be imposed for non-consent in the context of an ongoing marital 
relationship? Should marital rape be conditioned on sexual intercourse 
plus the absence of an affirmative manifestation of consent? On sexual 
intercourse with a person the defendant knows to be asleep or intoxicated 
or psychologically or mentally impaired? Professor Robin West argues 
that the marital rape exemption is unconstitutional under several theories 
of equal protection: It effectively, if not literally, discriminates against 
women as a group; it implicates the state in reinforcing subordination for 
women; and it denies married women “equal protection” in the pure sense 
of the term—i.e., it denies them equal access to the organs of state law 
enforcement to protect them from criminal violence.31  

Position of Marital Rape in the United Kingdom

For many years, the common law held that a husband could not be convicted 
of the rape of his wife. The origin of this marital rape exemption seemed 
to lie in the notion that the wife was husband’s property, or at least Lord 
Hale’s view that a wife gave irrevocable consent to sexual intercourse, but 
it has been defended in modern times on the basis that such cases raise 
essentially family matters, better suited to examination in a non-criminal 
court, and the Criminal Law Revision Committee supported the marital 
immunity.32 The law does not, however, leave the wife defenseless against 
violence by her husband.

Until late 1994 the statutory definition of rape included the element that 
the intercourse was ‘unlawful’. The sexual intercourse was unlawful if it 
took place outside marriage.33 In Miller,34 Lynskey J. held that though the 

29 See People v. Brown, 632 P.2d 1025 [Colo].
30 U.S. Const., 14th Amend.
31 See Equality Theory, Marital Rape and the Promise of the Fourteenth Amendment, 42   45, 70-

71 (1990).
32 The Criminal Law Revision Committee’s Fifteenth Report Sexual Offences, Cmnd 9213, 1984.
33 See, Chapman (1959) 1QB 100 (CA).
34 (1954) 2 QB 282.
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husband had the right to sexual intercourse, he was not entitled to use force 
or violence in order to exercise that right. If he does so, he may himself 
liable to the criminal law, not for the offence of rape, but for whatever other 
offence the facts of the particular case warrant. In O’Brien,35 the Court of 
Appeal held that the husband was guilty of rape when there was a decree 
nisi of divorce. In Steele,36 the husband was guilty when the husband had 
given undertaking not to molest his wife. In Roberts,37 the husband was 
guilty where there was a formal separation order. However, the Court of 
Appeal in R38 thought it repugnant and illogical that a husband could be 
punished for violence against the wife in course of sexual intercourse to 
which she did not consent but could not be guilty of rape itself, especially 
when rape can be seen as a heinous form of violence. In all situations there 
may be fear of sexually transmitted disease or pregnancy. The Court also 
said that the law should not be based on fictions. It was a fiction that by 
marrying her husband the wife had consented to intercourse whenever he 
wanted it. That fiction was ‘anachronistic and offensive’.39 It is a fiction to 
say that at the wedding ceremony the wife surrenders her right to choose 
when and with whom to have sexual intercourse. Moreover, a woman who 
is cohabiting without marriage receives the protection of the law. Why 
should it make any difference that she is married?40 
 
The traditional common law principle has been gradually eroded by the 
courts in cases where there has been a separation order, a decree nisi for 
divorce, a non-molestation order, or a separation agreement between the 
parties. Eventually, the common law rule was challenged in R41 where the 
House of Lords abolished the marital exemption rule. The main reason 
for the decision was that social conditions and expectations had changed, 
and that in modern times any reasonable person must regard Lord Hale’s 
view as unacceptable.  The majority view in R was that both sexes should 
be entitled to choose with whom they wished to have sexual intercourse. 
The Law Commission in its 1990 Working Paper, Rape Within Marriage, 
disagreed with the opinion of the Criminal Law Revision Committee 
that non-consensual intercourse within marriage was not as heinous as 
such intercourse not within marriage. The Law Commission proposed to 
abolish the marital immunity. It thought that rape within marriage could 

35 (1974) 3 All ER 663.
36 (1976) 65 Cr. App R 22 (CA).
37 (1986) Crim LR 188 (CA).
38 (1991) 2 All ER 257.
39 It should not matter who the victim of the rape is: ‘a rapist remains a rapist… irrespective of his 

relationship with the victim’. (As per Lord Lane CJ in R in the Court of Appeal). A husband can 
frighten and humiliate his wife just as much as a stranger can do to the same woman.

40 See, Jefferson, M., Criminal Law, 570 (London: Longman, 2001).
41 (1992) 1 AC 599.
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not be more difficult to prove than rape between non-married. Shortly, 
after the decision in R the Law Commission in England recommended 
that the abolition of the marital rape exemption be placed on a statutory 
footing, and the 1994 Act accomplished this to some extent by omitting 
the word ‘unlawful’. The Law Commission made its case on the basis that 
modern marriage is a partnership of equals and rape is non-consensual 
intercourse, and women are entitled to refuse to have sexual intercourse 
on any particular occasion.

Situation in India

Marital rape is not a criminal offence in India. If a woman’s husband has 
sexual intercourse with her without her consent, he cannot be prosecuted 
for rape. It is clear from exception to section 375, IPC that when the 
woman is married and not less than fifteen years of age, sexual intercourse 
by the husband is not rape.42  Although marital rape is not an offence in 
ordinary parlance, excessive and forcible sex have been considered a form 
of cruelty and may entitle a woman to a divorce or judicial separation. If a 
woman is judicially separated, her husband cannot have sexual intercourse 
with her without her consent. If he does, he can be prosecuted under section 
376-A of the IPC. Thus, section 376-A, IPC does not challenge Lord 
Hale’s assumption that ‘the husband cannot commit rape on his lawful 
wife’. Section 376-A simply recognizes that the act of judicial separation 
revokes this consent. The protection is limited only to judicially separate 
legally married wife. Further, a conviction under section 376-A carries 
a significantly lower penalty than other forms of rape. The mandatory 
minimum sentence in non-custodial rape cases is seven years and ten 
in custodial rapes. The relatively low sentence accorded to judicially 
separated men convicted of raping their wives (two years) clearly shows 
the patriarchal character of criminal law. 

It would be pertinent to mention here that Justice Verma Committee 
Report has recommended that marital rape exemption in the IPC should be 
withdrawn.43 In 172nd Law Commission Report, the Commission found 
the deletion of the exception to Section 375 IPC, unnecessary as it may 
amount to excessive interference with the marital relationship.44 However, 
the Commission recommended that the age limit for the wife be raised 

42 Section 375, IPC, Exception 2: reads as—Sexual intercourse by a man with his own wife, the 
wife not being under fifteen years of age, is not rape.

43 Justice Verma Committee Report, (2013).
44 Law Commission of India—172nd Report on Review of Rape Laws, Ministry of Law and 

Justice, Government of India, (2000), para 3.1.2.1.
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to 16 years from the existing 15 years.45 However, it was recommended 
by Sakshi and other women organizations that the exception be deleted.  
Their reasoning was—where husband causes some physical injury to his 
wife, he is punishable under the appropriate offence and the fact that he is 
the husband of the victim is not an extenuating circumstance recognized 
by law; if so, there is no reason why concession should be made in the 
matter of offence of rape/sexual assault, where wife happens to be above 
15/16 years. 

Legal Position in Other Countries 

Marital rape is considered a criminal offence in many other countries. 
There is no such thing as marital rape in Islamic countries.46 Marital rape 
is not a crime in most South Asian countries. In Pakistan, a woman has 
no recourse if she is raped by her husband. Obviously, the woman has 
agreed to have sex if she has married him. She has no choice whatsoever. 
Both religion and culture say that a wife can never refuse her husband. 
Men consider women and especially their wives as objects to satisfy their 
sexual desire. We really have to thing over this as we claim to be civilized. 
The approach of Pakistan law to sexual violence through the Hudood 
Ordinance makes it clear that there is no legal concept of marital rape.

Marital rape is not a crime under the Indonesian Criminal Code.47 The 
Code defines rape as an act of forced penetration that takes place outside 
of marriage, between a man and a woman who is not his wife.48 Article 
285 states, “Those who…force a woman to have intercourse outside of 
marriage are under threat of imprisonments…because they have committed 
rape. By defining rape as occurring between a man and a woman who is not 
his wife, the Indonesian legislature has not only failed to redress marital 
rape, but it has made it, under the current law a legal impossibility.49 The 
Code criminalizes statutory rape and rape outside of marriage, but if rape 
occurs within a marriage, the state defers to cultural ideologies of male 
dominance, ignoring the possibility that women have an individual right 
to bodily integrity, no matter what the context.50 The lack of individual 

45 Id., para 3.2.
46 The Qur’an refers to the issue of women refusing to have sex with their husbands. One hadith 

states, ‘a woman who refuses her husband may be cursed by an angel until morning.’ Orthodox 
commentators claim that it is a sin for a woman to refuse her husband, while liberal commentators 
argue that a woman has the right to negotiate with her husband.

47 See, Article 287 of the Indonesian Criminal Code.
48 ibid.
49 See, Idrus, N.I., and L.R. Bennett, Presumed Consent: Marital Violence in Bugis Society, in 

Bennett and Mandersson (eds.), Violence against Women in Asian Societies, 45 (2003).
50 ibid.
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rights framework in Indonesia’s Criminal laws also explains the state’s 
failure to criminalize domestic violence in Indonesia.51  

In Cambodia, social codes dictate a woman’s “sexual openness” to her 
husband. For example, the traditional Cambodian women’s code of 
behavior requires a woman to be sexually receptive to her husband. In 
Cambodia, a woman’s sexuality is seen as the manifestation of her family’s 
honor.52 If a man rapes a woman outside of marriage the way to restore her 
honor is for him to marry her.53 Forced marriage, however, is itself a form 
of violence against women, especially where a woman marries someone 
who has sexually assaulted her and may do so again.54 In Bhutan, marital 
rape was criminalized in a 1996 amendment to the Marriage Act.

Marital Rape as a Part of Gender Inequality

Sexual abuse whether in marriage or outside it, has been recognized as 
a part of gender inequality and a serious violation of women’s dignity. 
In America, Andrea Dworkin proclaims that all sexual intercourse 
whatsoever is exploitation and violation of woman’s rights and must 
stop if women are to become equal. Spousal exception clause in rape 
laws reflects the view that women still live in a flatter world of male 
authority characterized by possession, exclusion, diminution, violation, 
marginalization, stigmatization, and foreclose of opportunities on the basis 
of sex packaged in a variety of distracting political and social guides. No 
serious attempt has been made to challenge the deep structure of women’s 
condition nor defines what must be done to change it. 

It is argued that men’s presumption of sexual entitlement within marriage 
both reflects and reinforces cultural constructions of gender inequality.55 
The rights of individual women are secondary to moral and ethical 
concerns of social behavior. The state institutionalizes gender inequality 
in family law, by designating women as dependents on their husbands 
for support and protection. The ideal woman, as constructed by the state, 
fulfills the roles of wife and mother, and her purpose in life is to serve 
her husband and family. The state, however, cannot criminalize marital 
rape without challenging the broader cultural pattern of male authority 
and female subordination that many reformers identify in India. It is time 

51 Id. at 45-46.
52 See, Surtees, R., Rape and Sexual Transgression in Cambodian Society, in Violence Against 

Women in Asian Societies, supra note 48 at 105.
53 Id. at 106.
54 Id. at 106-8.
55 See, Idrus & Bennett, supra note 48 at 41.
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to challenge cultural and religious ideas about men’s sexual entitlement in 
and women’s duties within marriage.
 
Marital Rape as a Form of Domestic Violence

Rape in marriage is a serious form of domestic violence. More than two 
thirds of married women in India aged between 15 to 49 years have been 
beaten, raped or forced to provide sex, according to the U.N. Population 
Fund. It is seen that the majority of women who are raped by their partners 
are also battered. In battering rapes, women experience both physical and 
sexual violence in the relationship. Women who are raped and battered 
by their partners experience the violence in various ways, such as (a) 
the husbands rape and batter their wife—the battering may happen 
concurrently or before or after the sexual assault; (b) sadistic/obsessive 
rape, in which husbands use torture or perverse sexual acts before, during 
and after the sexual acts.

It is argued that rape in marriage is an act of violence—an abuse of power 
by which a husband attempts to establish dominance and control over his 
wife. The violent husbands are often portrayed as jealous, domineering 
individuals who feel a sense of entitlement to have sex with their wives.  
The recognition of domestic violence as a crime provides a positive 
example of change on multiple levels in the national fight for gender 
equality. The women’s organizations have raised the visibility of violence 
against women, which in turn has led to the creation of government-
and-community-run crisis centers. The individual rights framework has 
contributed to a considerable extent to pass legislation on domestic violence 
by publishing marital violence in general. The enactment of domestic 
violence law in India has raised public awareness and acknowledgement 
of women’s individual rights, which in turn paved a way for marital rape 
law, which is necessary in order for women to overcome social stigma 
and pursue legal remedies. It appears that marital rape is most likely to 
occur in relationships characterized by other forms of violence. This has 
led some researchers to argue that marital rape is “just one extension of 
domestic violence”.56 One important theme in violence against women in 
Asian societies is the way rules and norms about women’s place in the 
family and in society contribute to the prevalence of marital violence in 
those societies.57 

Marital rape and other forms of domestic violence have a significant impact 

56 See, Johnson, I., & R. Sigler, Forced Sexual Intercourse in Intimate Relationships, 22 (Brookfield, 
V.T.: Dartmouth/Ashgate, 1997).

57 See, Idrus and Bennett, supra note 48 at 41-42.
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on the mental health of women, who report constant fear, depression, 
and low self-esteem.58 This data is supported by cross-cultural studies in 
which women who have experienced sexual and physical violence within 
marriage report persistent fear and disturbance by violent images. In a 
U.S. study, victims of marital rape suffered from prolonged periods of 
depression, lower self-esteem, frequent flashbacks and nightmares, and 
fear of intimacy.59 Marital rape can be even more traumatic for its victims 
than rape occurring outside the context of marriage, since victims of 
marital rape experience the additional traumas of betrayal, entrapment, 
and isolation.60 The impact of marital rape on women provides a strong 
argument for the criminalization of marital rape based on its occurrence in 
combination with other forms of marital violence, its effect on women’s 
mental health, and its heightened trauma due to its marital context.61  

Individual Rights Approach 

Those who defend marital rape exemptions rely on cultural assumptions 
about men, women, and the marital relationship.62 These assumptions 
ignore the individual interests of women within marriage.63 Supporters of 
the marital exemption argue that it protects the privacy of married couple 
and it promotes marital harmony and reconciliation.64 The assumption 
that no injury can come from the marriage, since husband and wife are 
always in agreement, leads to the view that legal intervention in the form 
of the complete criminalization of marital rape would be an unwanted 
introduction of antagonism into the marriage.65 Supporters of the 
marital rape exemption make the cultural assumptions that marriage is 
always harmonious, that husbands and wives are of one mind within the 
relationship, and that reconciliation is a possibility even after one spouse 
rapes the other.66 

India makes a similar cultural assumption that marriages are harmonious 
because husbands and wives agree at all times. This assumption also leads 
to the denial of women’s individual rights within marriage. The state 
institutionalizes gender inequality in section 9 of the Hindu Marriage 

58 Id. at 52.
59 See, Bergen, R. K., and Wife Rape: Understanding the Response of Survivors and Service 

Providers, 59-60 (Thousand Oaks, C.A.: Sage, 1996).
60 Id. at 59.
61 See, Hasday, supra note 2 at 1496-97.
62 See, Hasday, supra note 2 at 1485-86.
63 ibid.
64 Id. at 1485, 1487.
65 Id. at 1485-87.
66 ibid.
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Act, 1955, by locating husband’s home as a place of matrimonial home 
where the wife is expected to live with her husband. Under the current 
construction of a women’s role, a wife has no sexual rights as an individual 
within marriage.

In contrast, radical feminists use women’s rights approach in their efforts 
to abolish marital rape. It is said that marital rape violates women’s bodily 
integrity. According to this approach states that have marital exemption 
clause in their rape laws violate women’s bodily integrity in marriage. The 
feminist movement using the individual rights perspective could focus on 
the reality of the harm done to women by marital rape. By criminalizing 
marital rape we can make women free from the physical pain of rape, the 
depression and fear associated with rape, and the harm caused by other 
forms of marital violence that frequently accompany marital rape. 

The individual rights perspective would likely to be the most effective 
approach to criminalizing marital rape. It is based on the assumption that 
individuals have right to bodily integrity and that they have the rights to be 
free from physical pain, suffering and fear that are all a part of marital rape. 
The abolition of marital exemption would require a societal recognition 
that marriage can be a source of danger and violence against women, 
and that women have rights as individuals against their husbands.67 An 
individual rights approach gives control to women-it asserts that wives do 
not have a duty to have sex whenever their husbands want to, because they 
have the right to make decisions about their own bodies.68 

For historical and cultural reasons, policymakers and Indian activists 
cannot adopt all the arguments used by western feminists for the complete 
criminalization of marital rape, but should selectively incorporate 
arguments that are more likely to work in the Indian context. For complete 
criminalization, it is necessary that marriage should be recognized as 
antagonistic and dangerous for women, and that they therefore need legal 
rights for protection against the harm caused by acts such as marital rape. 
Modern American feminists argue that women have the right to control 
their sexuality and their pleasure, but that marital rape denies them these 
freedoms. In the Indian context, this would be an ineffective argument, 
given cultural constructions of female sexuality to be innately shameful, 
with the potential to bring shame to the family; therefore, any radical 
change based on women’s rights to sexual pleasure, would be poorly 
received by the policymakers and by the society at large. 

67 Id. at 1499-1500.
68 ibid.
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Conclusion

The continuing exemption of marital rape from the purview of criminal law 
sustains the assumption of the wife as exclusive property of the husband. 
As stated by Katherine O’ Donnovan : “Its immunity from the purview of 
the criminal law is explained on the grounds that the female victim is a 
wife. This justification can be understood in the context of the dominant 
familial ideology and female sexuality which treats a wife as property and 
as having no sexual agency or decision making in sexual activity within 
the marital context”.69   

This paper argued that marital rape should be criminalized in India, as 
this can be achieved by applying an individual rights approach to violence 
against women. Indian women’s organizations have succeeded to achieve 
public awareness and to pass legislation on domestic violence, but marital 
rape has not been fully criminalized by abolishing discrimination between 
marital rape and stranger rapes. It is said, marital rape will neither be 
criminalized nor punished, until legislators and the public acknowledge 
women’s individual rights within marriage. 

Ideas about women’s sexuality, and therefore ideas about non-marital 
and marital rape in Indian society, originate in concept of gender, shame, 
and family honor, rather than women’s rights and individual autonomy. 
It is asserted, if reformers see rape as a crime against a woman and her 
humanity, then marital rape and its punishment would be a legal possibility. 
To bring a change in the existing policy, we may use an individual rights 
rhetorical approach in working towards criminalizing marital rape in India, 
because marital rape will not be a state concern until the community and 
legislators understand women to have individual rights within marriage. 
In western countries, activists have operated within individual rights 
framework in seeking to challenge cultural assumptions about the marital 
relationship. The individual rights paradigm may have a similar role in 
India, where cultural assumptions prevent communities and even women’s 
organizations from talking about the problem of marital rape.

As noted earlier, marital rape is not fully criminalized in India. It is 
clearly a serious form of violence against women and worthy of public 
attention. The studies to date indicate that women who are raped by their 
husbands are likely to experience multiple assaults and often suffer severe 
long-term physical and emotional consequences. In this context, marital 
rape may be even more traumatic than rape by a stranger because a wife 

69 See, Katherine O’ Donnovan, Family Law Matters, 1 (London: Pluto Press, 1993).
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lives with her assailant and she may live in constant terror of another 
assault whether she is awake or asleep. Given the serious effects, there 
is clearly a need for criminalization of marital rape. India is moving in 
the direction of positive legal change for women in general, but further 
steps are necessary to ensure both legal and social change, which would 
culminate in criminalizing marital rape and changing underlying cultural 
assumptions about women in marriage. Although most Indian women feel 
protected under the domestic violence act, there are many loopholes as the 
act does not openly speak against marital rape, However, the enactment 
of specific legislation on domestic violence has opened the door for 
legislation criminalizing marital rape because it would signal a shift in the 
state’s approach of non-intervention in family life.

Marriage is now a partnership, and the wife is no longer a chattel. In the 
light of these changes, the idea that a woman had to have sexual intercourse 
with her husband, no matter how she feels or how her health is, is 
unacceptable. Accordingly, there is no justification for marital exemption. 
It is true that criminalization will not end the problem of marital rape in 
India, but it is an important step toward changing women’s experience of 
sexual violence in marriage. Rape is rape no matter who the people are.

*****

             



INTERNATIONAL PEACE AND SECURITY, 
NUCLEAR HAZARD AND SURVIVAL OF 
MANKIND IN THE CHANGING WORLD

                     
Dr. V. K. Singh1

ABSTRACT

One of the biggest questions that has emerged for the mankind is how to 
protect human from the nuclear or other types of regional or international 
threat. It is not limited to a particular region but concerns almost all 
over the world due to imbalance situation i.e. military/ nuclear   power. 
It is felt that there is a wide gap between North and South or otherwise. 
Recently such situation has arisen between North Korea and United States 
of America and likewise in other regions also. The Preamble of the United 
Nations Charter states that the purpose of the United Nations is to save the 
succeeding generations from the scourge of war.  All Members shall settle 
their international disputes by peaceful means. All Members shall refrain 
in their international relations from the threat or use of force against the 
territorial integrity or political independence of any State, or in any other 
manner inconsistent with the Purposes of the United Nations and therefore 
keeping in view to maintain international  peace and security, the United 
Nations  from time to time  plays major role   by way of adopting  various 
resolutions  in this direction .Regional centers  have also  contributed a lot  
to carry out  peace keeping tasks.  Besides the other actions under United 
Nations Charter, United Nations peacekeeping is a dynamic instrument 
developed by Organization in this direction.  Considering the various 
developments in the field of protective and destructive   technology, the 
paper analyses the possibilities for the survival of mankind. The author 
also suggests respecting human dignity, maintaining peace, freedom and 
equality. He elaborates the fact that peace is precious. 
                    
A world of potentially terminal danger

The coordination efforts of the international community have paid off over 
the last few years. At present, the profound impact of the international 
crisis still persists and the foundation is still not yet solid for the world 
peace and human dignity. 

The intrinsic problems relating to peace are yet to be solved at source 

1 LL.M Ph. D, Director (SoL), CPJ College of Higher Studies & School of Law, Delhi. The views 
expressed in this article are personal views of the author and do not necessarily reflect those of 
the College.   
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and the efforts should be made to restore world peace. Otherwise world 
would be full of uncertainties resulting sharp growth of destabilizing 
factors. At this critical juncture, we should all the more get united, follow 
the principle of openness, cooperation and mutual benefit, strengthen 
coordination and work together to secure the momentum of world peace. 
We should also to take a serious look at the root cause of the crisis and the 
underlying problems in various part of the world. We should speed up the 
transformation of economic development patterns, take effective steps to 
address the fundamental and structural problems in economic development 
and lay a solid foundation for sound and fast economic growth.

Imbalance Situation 

The root cause of the world peace imbalance is the yawning development 
gap between the North and the South. Developing members can become 
an important force in propelling the full recovery and long-term growth 
of the world economy. The international community, developed members 
in particular, should view peace issues in a broader and longer-term 
perspective. Global challenges require global responses. Recently it 
has been noticed that the leaders from various countries have gathered 
together more frequently to discuss ways to address various issues relating 
to maintenance of peace and human dignity. Therefore, it is apparently 
visualized that the international community has come to recognize that 
the world peace is one of the basic fiber for the existence of the mankind 
and to prevent from the world obliteration.  In the words of Kofi Annan- 
In some ways, the challenges are even more daunting than they were at 
the peak of the cold war. Not only do we continue to face grave nuclear 
threats, but those threats are being compounded by new weapons 
developments, new violence within States and new challenges to the rule 
of law. We have different cultures, various traditions at different levels 
but on this particular issue, we must think that our basic goal should be to 
maintain peace and world order. Therefore, integration of peace is of great 
and practical significance to the present situation. We should enhance 
connectivity in infrastructure economies and other areas particularly in 
the field of trade, telecommunication and transportation networks among 
States and make the flow of trade, investment and personnel easier, faster, 
and safer so that States could come together and enhance the brotherhood.  
The diversity should not be regarded as a basic problem rather bearing in 
mind the diversity in different regions and different levels of economic and 
social development among States.  There must be strong efforts to open up 
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new avenues of regional/international cooperation based on the principles 
of voluntarism, consensus-building and incremental progress. What is 
important today we need - is an international development environment 
featuring peace, stability, harmony and cooperation. Therefore, counties 
would make joint efforts to continue to deepen pragmatic cooperation in 
all fields, stimulate economic growth, and realize a win –win situation for 
all.

Over the past few years, the survival of   human existence has been under   
great threat due to thoughtless considerations against the human values 
those are brought about enormous changes. The experiences gained during 
the world wars and for maintaining world peace and protection of human 
rights the States had come together so that mankind should not suffer from 
the scourge of war  in future. Therefore the Charter of the United Nations 
was signed on 26th June 1945, in  San Francisco  at the conclusion of the 
United Nations Conference on International Organization, and came into 
force on 24 October 1945. The United Nations was founded to prevent 
war: to enlarge the scope of freedom, freedom from oppression and 
freedom from want. Accordingly, our respective governments have agreed 
to the present Charter of the United Nations and do hereby establish 
an international organization to be known as the United Nations. The 
purposes of the UN are set out within the ambit of Article 1 of the Charter. 
The purposes inter- alia is: 

1. To maintain international peace and security, and to that end: to 
take effective collective measures for the preservation and removal 
of threats to the peace, and for the suppress of acts of aggression or 
other breaches of peace, and to bring about by peaceful means, and 
in conformity with the principles of justice and international law, 
adjustment or settlement of international disputes or situations which 
might lead to a breach of the peace.

2. To develop friendly relations among nations based on respect for the 
principle of equal right and self –determination of peoples, and to take 
other appropriate measures to strengthen universal peace.

Article 2 of the Charter says that the Members are required to settle their 
international disputes by peaceful means in such a manner that international 
peace, security, and justice, are not in endangered. The Members are 
further required to “refrain from in their international relations from threat 
or use of force against the territorial integrity or political independence of 
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any State, or in any manner inconsistent with the purposes of the United 
Nations”.

UN instruments for promotion of peace and security-Maintaining 
international peace and security

As noted earlier, the United Nations Organization describes its prime 
purpose in Article 1 of its Charter. It works as a collective security system; 
the UN pursued this ambitious aim from the.......

Outset. The UN today understands security to mean far more than simply 
the absence of conflicts and armed force. Development, human rights 
and protection from environmental risks are important preconditions 
for security and lasting peace. Accordingly, the maintenance of peace 
today has many different faces. It consists of both civilian and military 
components. 

The countries providing the UN with their personnel and funds needs to 
maintain and promote peace in the world. The UN has a range of methods 
at its disposal to pursue peace and security.

1. The Secretary-General of the UN can take initiatives himself. 

2. The Security Council establishes peace-keeping or peace-supporting 
missions. 

3. Representatives or envoys of the Secretary General visit trouble spots 
to try to find solutions to conflicts, if possible before violence breaks 
out. 

4. The UN can also impose economic sanctions if negotiation and 
mediation fail. 

5. If a conflict threatens world peace and international security, the 
Security Council can as a last resort approve military intervention 
(chapter 7 of the UN Charter).

United Nations Peace building Commission

The Commission (PBC) was established on 20 December 2005 through 
two parallel resolutions adopted by the General Assembly and the 
Security Council. The Commission is part of a new architecture for 
peace consolidation encompassing the Peace building Support Office and 
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the Peace building Fund. The establishment of this Commission is the 
expression of international determination to strengthen the effectiveness 
of the UN in its peace building mandate. The Commission fills an 
institutional gap by proposing a coordinated approach to peace building 
and by favoring the dialogue between key actors in the search for lasting 
peace. It organizes its work in the form of plenary meetings and of country 
specific meetings which figure on its agenda. At the moment, its role is 
limited to four countries: Burundi, Guinea Bissau, the Central African 
Republic and Sierra Leone. The States have come forward and participated 
in peace building process. We may cite an example of Switzerland. 
Since 1 July 2009, Switzerland has been actively involved in the Peace 
building Commission. To perform this task successfully, Switzerland can 
rely on the long experience of the Federal Department of Foreign Affairs 
in its dealings with Burundi. The country has been active in the Great 
Lakes region since the 1960s. The Swiss Agency for Development and 
Cooperation (SDC) and a peace building advisor attached to the Swiss 
embassy in Nairobi which is at present in Burundi.

The country aims to promote positive synergies between the Commission 
and international institutions. It helped to establish the Geneva Platform 
for Peace building. Located in the Centre for Security Policy in Geneva 
(GCSP), this platform’s priority is to promote communication between 
New York, where the Commission and the Peace building Support Office 
are based, and peace building actors, most of who operate from Geneva.

Mandate of the Peace building Commission 
In the enabling resolutions establishing the Peace building Commission, 
resolution 60/180 and resolution 1645 (2005) of 20 December 2005, the 
United Nations General Assembly and the Security Council mandated it, 
inter alia, 

To bring together all relevant actors to marshal resources and to advise 
on the proposed integrated strategies for post conflict peace building and 
recover:

1. To help ensure predictable financing for early recovery activities and 
sustained financial investment over the medium to long-term.

2. To develop best practices on issues in collaboration with political, 
security, humanitarian and development actors. 

International Peace and Security, Nuclear Hazard and Survival of Mankind in the 
Changing World



24 CPJ Law Journal [Vol. VIII, July 2018]

The resolutions also identify the need for the Commission to extend the 
period of international attention on post-conflict countries and where 
necessary, highlight any gaps which threaten to undermine peace building. 

United Nations peacekeeping force
United Nations peacekeeping is a unique and dynamic instrument 
developed by the Organization as a way to help countries torn by conflict, 
and to create the conditions for lasting peace. The first UN peacekeeping 
mission was established in 1948, when the Security Council authorized 
the deployment of UN military observers to the Middle East to monitor 
the Armistice Agreement between Israel and its Arab neighbors. Since 
then, there have been a total of 63 UN peacekeeping operations around the 
world. United Nations Charter does not contain   the term “peacekeeping”. 
Dag Hammarskjöld, the second UN Secretary-General, referred to it as 
belonging to “Chapter Six and a Half” of the Charter, placing it between 
traditional methods of resolving disputes peacefully, such as negotiation 
and mediation under Chapter VI, and more forceful action as authorized 
under Chapter VII. The peace keeping forces have almost become a 
permanent part of the United Nations machinery. Over the years, UN 
peacekeeping has evolved to meet the demands of different conflicts 
and a changing political landscape. Born at the time when the Cold War 
rivalries frequently paralyzed the Security Council, UN peacekeeping 
goals were primarily limited to maintaining ceasefires and stabilizing 
situations on the ground, so that efforts could be made at the political 
level to resolve the conflict by peaceful means.  Those missions consisted 
of military observers and lightly armed troops with monitoring, reporting 
and confidence-building roles in support of ceasefires and limited peace 
agreements.

With the end of the Cold War, the strategic context for UN peacekeeping 
dramatically changed, prompting the Organization to shift and expand 
its field operations from “traditional” missions involving strictly military 
tasks, to complex “multidimensional” enterprises designed to ensure the 
implementation of comprehensive peace agreements and assist in laying 
the foundations for sustainable peace. Today’s peacekeepers undertake 
a wide variety of complex tasks, from helping to build sustainable 
institutions of governance, to human rights monitoring, to security sector 
reform, to the disarmament, demobilization and reintegration of former 
combatants.   
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The nature of conflicts has also changed over the years. Originally developed 
as a means of dealing with inter-State conflict, UN peacekeeping has been 
increasingly applied to intra-State conflicts and civil wars. Although the 
military remain the backbone of most peacekeeping operations, the many 
faces of peacekeeping now include administrators and economists, police 
officers and legal experts, de-miners and electoral observers, human rights 
monitors and specialists in civil affairs and governance, humanitarian 
workers and experts in communications and public information.

UN peacekeeping continues to evolve, both conceptually and operationally, 
to meet new challenges and political realities. Faced with the rising 
demand for increasingly complex peace operations, the United Nations 
in the past few years has been overstretched and challenged as never 
before. The Organization has worked vigorously to strengthen its capacity 
to manage and sustain field operations and, thus, contribute to the most 
important function of the United Nations – maintaining international peace 
and security. It is essential for the States to increase their contributions to 
peacekeeping operations and other international programs for assistance 
and development. 

Security Council Resolution 
In 2000, the UN Security Council adopted its landmark Resolution 
1325 on Women, Peace and Security.  For the first time in an omnibus 
resolution, the Security Council recognized that women bear the brunt of 
armed conflicts and should have a commensurate role in their prevention 
and resolution. The resolution stressed the importance of women’s equal 
participation and full involvement in all efforts for the maintenance and 
promotion of peace and security.  Among its many recommendations, the 
resolution called for an expansion of the role and contribution of women 
in United Nations peacekeeping operations, including in military, police, 
and civilian roles, as well as in positions of leadership. 

Peacekeeping has evolved from its traditional role of monitoring ceasefire 
agreements and borders between sovereign States to carrying out large 
scale multi-dimensional peacekeeping operations often addressing civil 
wars. These newer missions are mandated to facilitate political processes 
through the promotion of national dialogue and reconciliation; protect 
civilians; assist in the disarmament, demobilization, reintegration of 
combatants; support the organization of elections; protect and promote 
human rights; promote reform of the domestic security sector and assist in 
restoring the rule of law.

International Peace and Security, Nuclear Hazard and Survival of Mankind in the 
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These expanded responsibilities make the need for more women 
peacekeepers more pressing than ever. In all of these fields, women 
peacekeepers have proven that they can perform the same roles, to 
the same standards and under the same difficult conditions, as their 
male counterparts. In many cases, women are better-placed to carry 
out peacekeeping tasks, including interviewing victims of sexual and 
gender-based violence, working in women’s prisons, assisting female 
ex-combatants during the process of demobilizing and reintegration into 
civilian life, and mentoring female cadets at police academy. 

 Today, world has seen many challenges to international peace and security 
lie in a few Countries e.g.  Africa. Nine of nineteen UN peacekeeping 
operations and numerous other types of UN missions and offices are 
established in Africa. About 70 % of UN peacekeepers and 73 % of the 
UN peacekeeping budget goes to Africa. Just from these basic facts, it 
is obvious that it is essential for the UN to have established and further 
develop effective partnerships and co-operation with such type of countries. 

The Right of Self- Defense 

We have to protect the sovereignty and integrity of a state by peaceful 
method keeping in view of international responsibilities. As a rule, all 
States are under mutual duty to respect one another’s sovereignty and 
are bound not to violate one another’s independence. Exceptionally, 
however, a state may in certain situations violate another state’s territory. 
War is not always solution for every kind of dispute. The United Nations 
Charter provides right of self-defense. The concept of Self-Defense has 
been an important doctrine of International Law which has again gained 
importance in the light of growing acts of illegal use of force threatening 
world peace and security. 

No State is obliged by customary international law to remain passive when 
another state take action inimical to its legally protected interests, where 
this happens, the state affected may be entitled to take counter measures.  
These may take a form not involving the use of force; counter measures 
involving the use of force are now normally unlawful, because of Article 
2 of the United Nations Charter 

Article 2(4) of the UN Charter states:- 

“All Members shall refrain in their international relations from the threat 



27

or use of force against the territorial integrity or political independence 
of any state, or in any other manner inconsistent with the purposes of the 
United Nations.”

Article 51 of the Charter provides that:-

“Nothing in the present Charter shall impair the inherent right of 
individual or collective Self-Defence if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken 
the measures necessary to maintain international peace and security. 
Measures taken by members in the exercise of this right of self-defense 
shall be immediately reported to the Security Council and shall not in any 
way affect the authority and responsibility of the Security Council under 
the present Charter to take at any time such action as it deems necessary 
in order to maintain or restore international peace and security.”

The use of force or the threat of it, by a state is no longer a legitimate means 
of dealing with a dispute with another state. Despite this, one thing which 
was clear that the States determination and competence to repel attacks by 
the use of force for this purpose, the existing Right of Self-Defense was 
codified and set out in Article 51 (Chapter VII) of the UN Charter, in the 
form of the “Right of Individual and Collective Self Defense”. Thus, it is 
creating an exception to the general rule for prohibiting the use of force. 

Now days, self-defense has become the preferred excuse for States to 
justify their action for use of force. The events of 11 September and the 
subsequent adoption by the United States of a doctrine of ‘pre-emptive’, or 
even preventive, self-defense as part of its national security strategy, and its 
partial reliance upon that doctrine to justify the recent war against Iraq, has 
caused a great deal of controversy at both the diplomatic level and among 
international legal scholars relating to the permissibility of anticipatory 
or preventive self-defense in advance of an armed attack. While much 
legal opinion seems to be in broad agreement that self-defense would be 
permissible in response to an immediate and manifest threat of an attack, 
opinion diverges sharply on whether self -defense would be permissible 
in response to potential threats of an attack and, more especially, whether 
the notion of an immediate threat needs to be re-examined in the light 
of changed circumstances, such as terrorist threats and the possible use 
of weapons of mass destruction by terrorist organizations and so-called 
rogue regimes.

International Peace and Security, Nuclear Hazard and Survival of Mankind in the 
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Nations is to save the succeeding generations from the scourge of war.  All 
Members shall settle their international disputes by peaceful means.

All Members shall refrain in their international relations from the threat 
or use of force against the territorial integrity or political independence 
of any State, or in any other manner inconsistent with the Purposes of 
the United Nations. To that end, the UN Charter sought to limit when 
States could implement self-defense against other nation states. Article 
51 authorizes self-defense only if armed attack ‘occurs.’ The law of self-
international defense supports the American use of force to Afghanistan.

 After the devastating attacks of September 11, the United States had the 
right to defend itself against continuing terrorist attack mounted from 
Afghan territory. The United States has no right, however, to invade 
another state because of speculative concerns about that state’s possible 
future actions. The current international order does not support a special 
status for the United States or a singular right to exempt itself from the law.  
To maintain a legal order that restrains other states and to uphold the rule 
of law, the Big powers like United States should continue its conservative 
commitment to limits on the unilateral use of force and reject a reckless 
doctrine of preemptive self-defense.

UN Security Council- Article 24(1) of the UN Charter states that in order 
to ensure prompt and effective action by the United Nations, its Members 
confer on the Security Council primary responsibility for the maintenance 
of international peace and security, and agree that in carrying out its duties 
under this responsibility the Security Council acts on their behalf.

Article 26 of the Charter provides that in order to promote the 
establishment and maintenance of international peace and security with 
the least diversion for armaments of the world’s human and economic 
resources, the Security Council shall be responsible for formulating, 
with the assistance of the Military Staff Committee referred to in Article 
47, plans to be submitted to the members of the United Nations for the 
establishment of a system for the regulation of armaments.   Chapter VI of 
the Charter relates to pacific Settlement of Disputes and Chapter VII deals 
with action with respect to threats to the peace, breaches of the peace, 
and acts of aggression. The steps taken by the United Nations through its 
Organs are welcoming step. However, it is essential for the big powers 
such as China, Britain, France, the United Kingdom and United States of 
America    to take more international responsibilities   in order to maintain 
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peace and harmony in the world.   Even the big powers may face the same 
challenges in future and similar problems concerning international peace 
and security.  Therefore, we have a shared interest in promoting a clean 
peace strategy. All permanent member of the UN Security Council   can 
and should contribute more to safeguard for the world peace.  

Effectiveness of the United Nations Charter and possibility of 
Diplomatic Framework – Big Powers generally play big games by 
referring the various international instruments due to their dominate 
position. They retain their supremacy in the use of force, and later 
refinements translate ‘action’ to coercive force as opposed to its use by 
consent thus allowing General Assembly to make recommendations in 
the field. The major factors are economic power and contribution to the 
United Nations. No doubt, the UNO has played major role in the changing 
world. However, at the same time it could not effectively protect the rights 
and interest of the States as well as human dignity and values.

United Nations proved to be an effective instrument to maintain 
international peace and harmony by virtue of political will of the States. 
With political will, the untapped moral resources of nations can emerge 
to transform civilizations so that, finally, they learn to treasure life and 
promote peace. At the same, time it is important to note here that the 
regional conventions and cooperation or regional efforts are proved to be 
more effective in protecting the rights of the mankind. 

But peace does not rest in the charters and covenants alone. It lies in 
the hearts and minds of all people. So, let us not rest all our hopes on 
parchment and on paper, let us strive to build peace, a desire for peace, 
a willingness to work for peace in the hearts and minds of all of our 
people. I believe that we can. I believe the problems of human destiny 
are not beyond the reach of human beings. The striking feature or the 
performance of the United Nations during the past many years cannot 
be ignored. In any case it appears that the United Nations functions in a 
divided world, a world marked by nuclear confrontation, by economic 
disparities, by seemingly unbridgeable distrust. The biggest threat to 
mankind is posed by the division of the world into military blocs. It is a 
negative of the philosophical vision of the United Nations Charter whose 
essence is peaceful coexistence.

One may gauge the divergence between the promise of the United Nations 
Charter and its achievement. One should compare the program of the 
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Charter with the situation de lege lata   immediately preceding it. “It 
always lies within the power of a state,” the American Charles Chenes 
Hyde wrote in1922, even after the formation of the League of Nations”…. 
To gain political or other advantages over another, not merely by the 
employment of force, but also by direct recourse to war”.

The United Nations organization was designed to secure a minimal world 
public order. The mechanism for controlling violence or protecting human 
values or dignity has become dysfunctional. However, the Organization 
has evolved as a highly useful diplomatic facility. Under this mechanism, 
the United Nations can play a vital role in contributing to international 
peace, to resolving disputes and reducing tensions. - It is possible only by 
the diplomacy and not by any compulsive or collective security process.

Regional Balance

In an effort to maintain the peace and realize the balance in this sphere, 
regional efforts can not be ignored2 Regional efforts have been appreciated 
from time to time but problems arise when big powers are at one roof 
and small on the other.  It is imperative or a Stats to develop relations 
with neighboring States to do so, will require realizing mutual security, 
prosperity and development through regional integration, while carrying 
out the diplomatic policy of fostering an amicable, secure and prosperous 
neighborly environment.  At the same time it is also important   for the 
underdeveloped    countries to develop relation with major world powers. 
This requires maintaining strategic dialogues. Therefore, the States must 
strengthen their economic policies, educational and cultural activities with 
each other on reciprocal basis. As it is rightly said that:-We will not build 
a peaceful world by following a negative path. It is not enough to say 
we must not wage war. It is necessary to love peace and sacrifice for it. 
We must concentrate not merely on the negative expulsion of war but 
on the positive affirmation of peace. We must see that peace represents a 
sweeter music, a cosmic melody that is far superior to the discords of war. 
Somehow, we must transform the dynamics of the world power struggle 
from the negative nuclear arms race, which no one can win, to a positive 
contest to harness humanity’s creative genius for the purpose of making 

2 The European Union is proud to be building one of such strategic partnerships with the 
United Nations in many fields, including in the area of international peace and security, the 
maintenance of which, under the UN Charter, is the primary responsibility of the Security 
Council. Today, the EU and the UN increasingly develop together thematic, strategic responses 
and operations.
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peace and prosperity a reality for all the nations of the world. In short, 
we must shift the arms race into a peace race. If we have a will - and 
determination - to mount such a peace offensive, we will unlock hitherto 
tightly sealed doors of hope and transform our imminent cosmic elegy into 
a psalm of creative fulfillment. 

The United Nations Regional Centers for Peace and Disarmaments also 
plays an important role in the Africa, Asia and the Pacific, Latin America 
and the Caribbean regions. The United Nations co-operation with regional, 
sub-regional and other international organizations, under Chapter VIII of 
the UN Charter, has (for a number of years now) been in the spotlight of 
the Security Council. This has been duly reflected in several decisions of 
the Security Council. 

Dynamic Balance                                                                                

Whereas regional balance plays an important role, at the same time 
dynamic balance fulfill the immediate needs of the countries under this 
head. States should continue to maintain coordination among them. I.e. 
with one another and advance side by side. in other words, within a certain 
period, adjustment can be made to satisfy the special need of one demand. 

Disarmament and non-proliferation 

Nuclear disarmament and non-proliferation like two wheels of a chariot 
and the persons who drive it are going to a land of peace where they can 
sit together with responsibility. This responsibility of disarmament and 
strengthening the non- proliferation regime ensures nuclear security. At 
present time spreading of nuclear technology is growing in a number 
of countries for their energy demands. Mostly the states which enrich 
uranium and reprocess spent fuel can easily acquire the capability to make 
nuclear weapons. Therefore, a regulatory system is urgently needed to 
govern these technologies so that mushroom growth of rogue states can be 
controlled. The latest State is North Korea, would like to develop nuclear 
weapons where there is great threat to Japan and South Korea.

Martin Rees (President of the Royal Society) and Des Browne (British 
Labour M.P. and  Former Defense Secretary) written an article on scientists 
role in eliminating nuclear weapons in this way “we would argue that since 
scientists helped to create nuclear weapons, the scientific community today 
has a profound responsibility  to help reduce and ultimately disarm them. 
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Governmental cooperation with scientists is essential if we are to ensure 
that  the spread in nuclear expertise does not introduce new dangers and  
instabilities that could undermine nuclear disarmament . At this relatively 
early stage on the road to nuclear disarmament, the most effective way for 
scientists to fulfill this responsibly is to ensure that their advice is heard 
by policy makers”

The question lies that whether the scientists advise is respected by the 
policy makers? In these days of business principles, a scientist has 
sold the enrichment of uranium processing to various States is a well-
known fact and an open question. Therefore, such scientists’ antecedents 
and responsibilities   are doubted.   It is   a responsibility for   every 
county to contribute towards disarmament efforts, strengthening the 
nonproliferation regime and ensuring our nuclear security. There are twin 
responsibilities for the international security which is disarmament and 
international cooperation. There cannot be any disarmament agreement 
without the cooperation of big powers.  The international life depends 
upon the discussions of the problems of disarmament step by step and 
begins by partially and finally to that of complete disarmament. The 
visionaries of the disarmament translate their minds in to the language of 
international law to actively intrude into the minds of the big powers.  Of 
course, there is no limitation of time and speed for its completion.  If at 
all there is a conclusion to bring to peaceful disarmament, it should be an 
effective and binding multilateral treaty on disarmament. It depends on 
the obligation of the participating States to work out and conclude such 
a treaty on disarmament. This type of obligation is a main feature of the 
principles of the disarmament for present and future.

It would not be out of place to mention here that a revised Nuclear Posture 
Review crafted by the then US President Mr. Obama takes a moderate 
position saying that nuclear weapons will not be used against non-nuclear 
States, even if the United States is attacked by them with bio chemical 
weapons.

It was also pledged that the US will not develop any new nuclear weapons 
but the Pentagon will continue with its plans for the modernize   US 
nuclear weapons infrastructure, sustain the science, technology etc. and 
extend the life of warheads currently   in the nuclear arsenal. However, it 
is clear that the US assurance of no use of nukes will not apply to countries 
that leak nuclear secrets as   Pakistan has been accused of doing. 
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International Day of Peace

In 1981 the UN General Assembly established the International Day of 
Peace for “commemorating and strengthening the ideals of peace within 
and among all nations and people.” To strengthen the ideas the General 
Assembly decided that 21 September would be observed annually as a 
“day of global ceasefire and non-violence” and invited all Member States, 
organizations and individuals to commemorate the day, including through 
education and public awareness, and to cooperate with the United Nations 
in the establishment of a global ceasefire.  On 13 June 2009, Secretary-
General Ban Ki-moon launched a multiplatform campaign under the 
slogan WMD – ‘We Must Disarm’ to mark the 100-day countdown which 
leads to the International Day of Peace on 21 September. 

The day is a global call for ceasefire and non-violence.  For further 
dissemination, the United Nations continue to raise awareness of the 
dangers and costs of nuclear weapons and on why nuclear disarmament 
and non-proliferation are so crucial.  On   18 March 2010, Secretary-
General said in Address to Moscow Institute: “We must sustain the current 
positive momentum for nuclear disarmament and non-proliferation. We 
must also get the multilateral disarmament machinery working efficiently 
again.” Thus, we have to make   a positive contribution to in this direction.

It is pointed out that an estimated 48% of the federal discretionary budget 
goes to military endeavors. Since 2001, New Hampshire taxpayers have 
spent $2.5 Billion for war making.  Imagine how that money could be 
spent in New Hampshire as our state’s fiscal crisis worsens.  Let us take 
advantage of Tax Day to remind people what the war is costing them, and 
people all over the world. 

Vanishing point of human civilization 

If there is any civilization, civilized people and a civilized State, it should 
not be vanished. If at all the civilization vanished, this brings the meaning 
that there was no civilized man , society and state .Therefore  disarmament 
agreements  are   not for vanishing but saving the succeeding generation 
from the scourge of war . 

The hot topic in the world today is how to maintain peace and avoid 
conflict with other counties. This is surely a great undertaking bearing 
on the future of mankind. It will bring about significant changes in the 

International Peace and Security, Nuclear Hazard and Survival of Mankind in the 
Changing World
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relationship between humanity nature and the tremendous progress 
in human dignity and civilization. If civilized world not in a position 
to maintain world peace, then it would be a vanishing point of human 
civilization Every splendid journey should come to an end and the time 
has come to restructure the world into reality so that our human value and 
dignity could be protected. 

Conclusion

Thus, desire for peace and disarmament is to be found all over in the Charter. 
However, the toughest task before the United Nations is to reconcile 
conflicting interests of West- East and North-South which appears to be 
not very easy for the United Nations.  Despite various provisions of the 
UN Charter, a lot of efforts   being carried out by the United Nations and 
its various bodies but race for armament is on with great acceleration. So 
long as there is no general and complete disarmament, peace will continue 
to remain a captive and development of the world to the desired extent will 
be in abeyance. Modernization in the form of nuclear power is a common 
pursuit of all countries. It may be a fundamental mission but such a 
mission must not be at the cost of negative development.  If it is at the cost 
of peace, then we must be ready to sacrifice our positive development. 

In 1994, a special ceremony marked the fortieth anniversary of the 
Japanese Peace Bell occurred. During the occasion, Secretary-General 
Boutros Boutros-Ghali reiterated that

“Whenever it has sounded, this Japanese Peace Bell has sent a clear 
message. The message is addressed to all humanity. Peace is precious. 
It is not enough to yearn for peace. Peace requires work -- long, hard, 
difficult work.” 

Political mechanism can play a useful channel for it by which world can 
attain peace and harmony.  We must consider ourselves as a powerful 
force for peace, a force in checking war. In above circumstances, the 
question posed before us as follows -Should we meekly accept the fact of 
the world’s divisions, dangers and injustice?  Let us rededicate to peace. 
Let us resolve to fight against the shame of starvation in a world of plenty. 
Let us respect human dignity, maintain peace, freedom and equality. 

******



BOAT PEOPLE STRUGGLING FOR ROOF OVER 
THEIR HEAD: SORRY TALE OF ROHINGYA 

REFUGEES
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Abstract

The Article focuses on the condition of so called world’s least wanted 
community i.e. Rohingya. How they are denied their basic human 
rights in their own country Myanmar and in search of a better life or 
at least a life they are roaming from one country to another? None is 
ready to provide them shelter. India finds itself in a dwindling position 
that whether they should be helped or not, the divergent views of 
judiciary and central government has been examined in the paper along 
with international community’s reaction against the crisis. The debate 
needs to be decoded as it will have a great impact on national security 
of India, the life of Rohingya’s and the International image of India.
                     
Introduction

The word “Rohingya” simply means “inhabitant of Rohang”, the early 
Muslim name of Arakan. Currently, Rohingya community is seen as the 
most persecuted community of the world and “amongst the least wanted 
communities”. Rohingya’s are people from Rakhine State of Myanmar. 
In the current scenario, these people are stateless, as the country which 
they claim they hail from, does not recognize them as their nationals. In 
Myanmar, they are not provided with the citizenship; rather they are termed 
as “illegal” Bangladeshi or Bengali immigrants, or the pejorative “kalar”, 
as they speak Bengali language.  According to the 1982 Citizenship Law 
of Myanmar, Rohingya’s are referred as “non-nationals” or “foreign 
residents”. They are not recognized as the nationals of the Myanmar as 
they do not belong to the eight recognized “national races” and 135 ethnic 
minorities officially recognized in the country.

Rohingya’s are not provided with voting rights; therefore, they do not have 
any say in the politics of the country. Rohingya’s face discrimination in 
every facet of their lives in Myanmar, namely in education, health facilities, 
employment, housing religious activities, and even in family life. Not only 
this, but for their marriages, Rohingya’s have to make request for right to 

1 Student, 7th Semester, Amity Law School, Delhi
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marry to the Government and also, the rule of two-child per Rohingya’s 
household is imposed on them, which is mandatory for them follow. This 
community is subjected to forced labour, arbitrary land seizures, they are 
denied right to travel freely and also are imposed with excessive taxes.

According to Human Rights Watch, the 1982 laws “effectively deny to 
the Rohingya the possibility of acquiring a nationality”. Rohingya’s are 
even termed as “terrorists” by their own country. This persecution of the 
Rohingya community is given various names such as “ethnic cleansing”, 
“crime against humanity”, “genocide”, “21st century concentration 
camps”, “humanitarian catastrophe” and what not. 

Military Crackdowns on Rohingya
There has been historical tension between the Rohingya’s and the 
Rakhine’s. Rohingya’s are persecuted since 1970’s in the Myanmar by 
their Government and nationalist Buddhists. According to reports of 
Amnesty International, the Rohingya’s have suffered from human rights 
violations under past military dictatorships which can be dated back to 
1978, and many Rohingya have fled to Bangladesh as a result of such 
atrocities. In 1962, a hardline Buddhist nationalist named General Ne Win 
took power in a military coup and began scape goating the Rohingya. In 
2005, the United Nations High Commissioner for Refugees had assisted 
with the repatriation of Rohingya’s from Bangladesh, but allegations of 
human rights abuses in the refugee camps threatened this effort.

The military crackdowns are not just limited to shooing away of the 
community from the region but are a brutal facet of humans. In the 
name of ethnic clearance, the Rohingya community is encountering 
rapes, torture, arson, and every possible extent of inhumanity. Army is 
setting houses on firs of Rohingya’s. And not only this, they are pushing 
families into the burning houses or setting the houses on fire in which 
people are dwelling. Schools, Madarsas, markets, mosques, and every 
other place of Rohingya’s are a target of the army there. People are also 
getting a prey to random shooting, beheading and people are also beaten 
till death. The tensions between the Rohingya’s and nationalist Buddhists 
turned into bloody riots in the year 2012.  In 2012, this persecution saw 
an exemplary rise as Rakhine State saw a series of clashes and conflicts 
between Rohingya Muslims and the ethnic Rakhines, who are in majority 
in the region. These conflicts occurred after a woman, who was a 
Buddhist Rakhine, was gang raped by Rohingya Muslims. This also led 
to the fear amongst the Buddhist Rakhines that they will soon become 
minority in their ancestral State. According to the Burmese authorities, 
due to the violence between ethnic Rakhine Buddhists and Rohingya’s 
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in 2012, 78 people lost their lives, 87 were injured, and up to 1,40,000 
people displaced. The Government, to control the situation in the region, 
imposed curfew and deployed troops. On 10th June, 2012, emergency 
was decaled in Rakhine and military was allowed to participate in the 
administration of the region. After the violence of 2012 itself, 1, 40,000 
Rohingya’s were displaced, 1, 20,000 livings as refugees. More than 10, 
00,000 Rohingya’s of the country are not granted citizenship. According 
to Human Rights Watch Report of 2013, 1, 25,000 Rohingya’s were forced 
to flee from their homelands.  In 2014, a human rights advocacy group 
based in Southeast Asia – Fortify Rights published its report saying “this 
report provides evidence that protracted human rights violations against 
Rohingya result from official state policies and could amount to the crime 
against humanity of persecution. The documents obtained by Fortify 
Rights detail restrictions on movement, marriage, childbirth, home repairs 
and construction of houses of worship, and other aspects of everyday life.”

In a 2015 report by US Holocaust Memorial Museum’s Simon-Skjodt 
Centre for the Prevention of Genocide, they published “We saw first-hand 
the Rohingya’s  physical segregation, which has resulted in a modern 
form of apartheid, and the devastating impact that official policies of 
persecution are having on them, we left Burma deeply concerned that so 
many preconditions for genocide are already in place. “In 2015, nearly 
1, 40,000 Rohingya’s remain in camps after communal riots in 2012. In 
October 2016, the Rohingya militant group “Harakah-al-Yakin” attacked 
and killed nine Myanmar’s border guards after which 74,000 Rohingya’s 
had to flee over the border, to the neighboring country, Bangladesh. 

In the recent conflicts, the main reason was that on August 25 of 2017, the 
Arakan Rohingya Salvation Army, in the region of Rakhine attacked 24 
camps of police with weapons by 150 people. In this attack of 25August, 
71 people lost their lives.  The Arakan Rohingya Salvation Army is headed 
by Attaullah, who hails from Pakistan and have terrorist connections. Apart 
from the physical torture, people are suffering from mental traumas as 
well, especially those small kids who saw the horrifying sights of killings 
of their own family members.

The nationalist Buddhists of the country support the approach taken by the 
military against Rohingyas, while the Aung San SuuKyi Government has 
no say on this matter.  Buddhist nationalists rallied in cities of Myanmar 
to urge stronger actions taken by the Government and military against 
the insurgents after the attacks were made on the police. Currently, more 
than 4 lakh Rohingya have fled from their country and this counting is not 
stopping any day.

Boat People Struggling for Roof Over Their Head: Sorry Tale of Rohingya Refugees
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International Response To The Crisis

There is an indiscriminate violence conducted by the military of Myanmar 
against the Rohingya’s. This is being termed as “ethnic clearance” in 
the State of Myanmar. The displacement of Rohingya’s is seen as one 
of the biggest displacement of a community from their homeland. There 
are reports that military has laid down mines to ensure fleeing of the 
Rohingya’s and that they do not return back to their land. According to 
the report of Myanmar Government, 30 percent of Rohingya villages are 
empty now. 

All the international agencies including the United Nations have failed to 
provide peace to this situation of dire violence continuing in Myanmar. The 
Aung San SuuKyi Government is being heavily criticized in international 
domain. The stand of the Myanmar Government in regards of the citizenship 
of this community is that they need to show any document which can be 
traced back to 1823 or before, to prove that they are living in this land 
for a long time back. The State is denying the fact that any atrocities are 
being conducted against this community. The head of Myanmar Military, 
General Min Aung Hliang said, “the Rohingya’s demanded recognition as 
nationalists, which have never been an ethnic group in Myanmar.”

The United Nations High Commissioner for Human Rights, ZeidRa’ad 
al-Hussein says “the Rohingya crisis as a textbook example of ethnic 
cleansing. “On 27th August 2017, the United Nations Secretary General 
Antonio Guterres remarked that “Kyi will have a chance to reverse the 
situation, if she does not reverse the situation now, the tragedy will be 
absolutely horrible.” 

The United States holds Myanmar military responsible for this situation 
of Rohingya’s in the country. The United States Secretary of State, Rex 
Tillerson, on 14th September 2017 said that “the violence must stop, this 
persecution must stop. It’s been characterized as ethnic cleansing. That 
must stop.” In response to the Rohingya crisis, the United States have 
withdrawn its assistance from Myanmar. Heather Nauert, State department 
spokeswoman while announcing the punitive action against Myanmar 
said, “We express our gravest concern with recent events in Rakhine state 
and the violent, traumatic abuses Rohingya and other communities have 
endured. It is imperative that any individuals or entities responsible for 
atrocities, including non-state actors and vigilantes, be held accountable.”

Many reporters and media agencies claim that they are blacking out media 
from that region. For shelter over their heads, Rohingya’s approached to 
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various countries. As and when Rohingya’s headed out of their home 
land, they took shelters in various countries as refugees. They first took 
shelter in their neighboring country Bangladesh. Bangladesh provided 
the refugees with all the help they could, but in 2012, due to increasing 
number of refugees entering in the country, the State decided to stop giving 
assistance to the refugees.

Subsequent to this decision of Bangladesh, Rohingya’s headed to 
Thailand, where they were provided with food, medicines, and other 
necessary objects but were not allowed take refuge in the country. Same 
was the view of Malaysia and Indonesia for these people. Indonesia even 
blocked all entry points in the country so that Rohingya’s cannot enter 
their territory. Subsequent to such responses by different countries, they 
turned to India. Currently, 40,000 Rohingya’s are provided with the space 
to live in the country. Many countries are viewing this humanitarian crisis 
as communal and therefore, not offering any shelter to the displaced.  

Response of India to the Crisis

The conflict between human rights and national security of India lead to 
a debate regarding deportation of Rohingya’s from India. A government 
report states that there is more than 40,000 Rohingya’s living inside Indian 
Territory. According to the UNHRC Report, 14,000 Rohingya are spread 
across six locations in India — Jammu, Nuh in Haryana’s Mewat district, 
Delhi, Hyderabad, Jaipur and Chennai. It has given Refugee Status 
certificates to approximately 11,000 Rohingya’s in India; the remaining 
3,000 are “asylum seekers”. But more importantly, the Indian government 
has given Long Term Visas to 500 Rohingya’s, which will help those open 
bank accounts and secure admission in schools.3 Government termed 
Rohingya’s in India ‘Illegal’. The affairs of internal security are of prime 
importance for any nation and on the grounds of threat to internal security 
the Indian Government wants to deport Rohingya’s. The debate is legit 
but the need is to create a balance between human rights of Rohingya’s 
and internal security of the nation. During the proceedings of the case 
in Supreme Court the government submitted an affidavit and requested 
the court that the decision regarding deportation of Rohingya’s should be 
best left with Executive. Md. Salimulaah, a Rohingyas refugee through 
advocate Prashant Bhushan challenged the government’s decision of 
deporting back Rohingya’s to Myanmar in Supreme Court. Later on, senior 

3 The Most Unwanted: A gripping account of Rohingya refugees living in India, available at: 
http://www.unhcr.org.in/index.php?option=com_news&view=detail&id=50&Itemid=117, 
(Visited on Dec 17, 2017).
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advocates like Fali S. Nariman, Kapil Sibbal, Rajiv Dhawan along with 
Prashant Bhushan decided to advocate the rights of Rohingya’s refugees 
in the court of law. Md. Salimulaah claimed on behalf of all Rohingya’s 
refugees residing in India that if they are sent back to Myanmar they will 
be murdered for sure within the boundaries of their own country. The apex 
court adjourned the matter time and again for further dates and currently 
the matter is listed for hearing on 31st January 2018. 

On hearing of case of  Mohammad Salimullah & Anr. V. Union 
Of India & Ors.4 on 13th October 2017 the Supreme Court in its oral 
observation directed the government not to deport any Rohingyas till the 
matter is being heard by the court. CJI asked the center to look the issue on 
humanitarian grounds. Also Referring to the Centre’s stand that the matter 
was not justifiable as it was a policy matter, the CJI told the ASG that “our 
constitutional ethos makes us lean sympathetically towards humanitarian 
issue”. 

It must be noted that India was the last resort to Rohingya’s for their 
residence after several countries shut all the doors for them. Those 
countries include Bangladesh (which eventually has maximum number 
of Rohingya’s refugees, Thailand, Malaysia and Indonesia. However due 
to the various diversities present in India welcomed them and Rohingya’s 
somehow found a place to hide their heads in India. And consequently, 
a tussle between judiciary and executive erupted, where Government is 
straight away refusing to let them have a place in India and contrarily 
the judiciary is having a lenient approach towards them on humanitarian 
grounds. Rohingya’s are currently the ‘Most unwanted’ community in the 
world.

Operation Insaniyat

This was a relief campaign organized by Ministry of External Affairs 
India, in response to the humanitarian crisis being faced on account of the 
large influx of refugees into Bangladesh. The ministry sent relief material 
which consisted of items like rice, ready-to-eat noodles pulses, sugar salt, 
cooking oil, tea, biscuits and mosquito nets. In total, 7000 metric tons of 
relief aid will be moved through the operation, Indian high commission in 
Bangladesh said.

In response to this aid and shelter, incidents of communal violence amongst 
people of Haryana and Rohingyas came in light

4  Still  pending before the Hon’ble Supreme Court of India for disposal.
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Principle of Non- Refoulement

Non-refoulement is a fundamental principle of international law which 
stops a country from deporting back a person at a place where he would 
be in likely danger of persecution based on “race, religion, nationality, 
membership of a particular social group or political opinion”.

India is a signatory to New York Declaration for Refugees and Migrants 
(passed on October 3, 2016). Para 5 of the Introduction of the said 
declaration reads “We reaffirm and will fully protect the human rights 
of all refugees and migrants, regardless of status; all are rights holders. 
Our response will demonstrate full respect for international law and 
international human rights law and, where applicable, international refugee 
law and international humanitarian law.5” Various other provisions of this 
declaration tend to make the signatory countries support the refugees. 

Can India Ignore the Rohingyas Crisis?

We all know that India is largest democracy in the world and India has 
always been the welcoming nation for refugees. The history of India finds 
the traces of India’s act of kindness where a number of refugees were 
welcomed by us. During 1980-90s India welcomed thousands of refugees 
from Myanmar itself. India is also a home for 120,000 Tibetan refugees. 
Due to such friendly gestures India is known by the name of ‘benevolent 
of refugees.’

However, there are various factors that need to be considered before 
deciding the question of deportation of Rohingya’s refugees. The 
constitutional mandate in terms of Article 14 and Article 21, the economic 
factors in terms of economic relation with Myanmar and Bangladesh, the 
terrorist links of these refugees with various organizations etc. all such 
factors need to be studied before it is too late in taking a decision on the 
issue.

Constitutional mandate in terms of Article 146  and 21.7

The basic question that arises here is whether the fundamental rights 
guaranteed by these two articles available to Rohingyas refugees?

5 New York Declaration for Refugees and Migrants 2016, available at: http://www.un.org/en/
development/desa/population/migration/generalassembly/docs/globalcompact/A_RES_71_1.
pdf (Visited on Dec 23, 2017).

6 The Constitution of India 1950.
7 The Constitution of India 1950.
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The language of both the articles uses the word ‘PERSON’ rather than 
the word ‘CITIZEN’. The intention of constitution maker is clear that 
they wanted these fundamental rights to remain available with the citizens 
as well as non-citizens of the country. But those non-citizens should not 
include someone entering into the territory of India illegally without valid 
documents. Rohingyas nowhere took the legal route to enter India but 
they entered Indian Territory just to save themselves from being murdered 
in their own country. The term “non-citizens” would necessarily mean 
persons, who are not citizens of India, are in India, on a valid travel 
document.”

The only ground that Rohingyas can claim for their survival in India is 
based on Humanitarian ground. Nowhere India is legally bound to protect 
them. But at the same time India is signatory to New York Declaration for 
Refugees and Migrants which makes India bound to support the refugees. 
Initially, Indian government did try to accommodate some Rohingyas, 
resettling a part of them in Jammu. But this was immediately protested by 
locals of the region. The local people fear that Rohingyas might be easy 
prey to Pakistan’s Inter-Services Intelligence and international jihadist 
outfits such as al-Qaeda among others. The fear is genuine, and in case the 
fear turns out to be true the loss would be irreparable as India is already 
fighting with various other terrorist organizations.  

India’s dwindling position…

India is in dilemma actually about how should it react to Rohingya’s crisis. 
India has friendly relation with Myanmar while Rohingya’s are also threat 
to security of nation. Also, India cannot ignore the humanitarian aspect of 
the victims of crisis. One, Myanmar helps India tackle insurgency threats 
in the latter’s north-eastern states. Two, Myanmar is key to the success of 
India’s Act East policy. Three, a public condemnation of Myanmar will 
only push it closer to China. Myanmar is anyway dependent on Beijing’s 
veto in the UN Security Council should the Rohingya’s issue reach there. 
Four, India is also has genuine concern of the possible role of several 
Pakistan-based terror groups like Lashkar-e-Tobias in the 25 August 
terrorist attacks by ARSA. There have been some reports suggesting that 
both India and Bangladesh had appraised Myanmar of possible terror 
strikes coinciding with the release of the Kofi Annan-led Rakhine Advisory 
Commission report on fostering reconciliation between Rohingya’s and 
other ethnic groups in the western state of Myanmar.8

8 The Rohingya challenge to India’s diplomacy, India, available athttps://www.livemint.com/
Opinion/UkWoSr2mnHU4sZGXc0DhEO/The-Rohingyas-challenge-to-Indias-diplomacy.html 
(Last Published: Wed, Sep 13 2017).
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Home is Home

For Rohingya’s Community there is no place called home because their own 
country is not able to guarantee them protection of life. It is evident that the 
Myanmar government failed miserably in their administration. Even after 
70 years of Independence the government is not able to integrate many 
of the tribes living in that country, specially the Rohingya’s. Should India 
pay the price for Myanmar’s Government failure? Home of Rohingya’s is 
Myanmar only and they have a right to live there. The question is should 
the unwanted children of Myanmar be made the moral burden of India 
when their fate has become tragic due to a ruthless military which has run 
amok.

Final Ray of Hope

Finally, the Myanmar government is considering taking back Rohingya’s 
in the state. The authorities are building camps to facilitate Rohingya’s. 
The act of ignorance from Myanmar government towards Rohingya’s was 
criticized by every international organization. Ultimately there seems a 
sigh of relief for the most unwanted community. However 

the difference between what is being done and what ought to be done will 
attract a huge debate.

Conclusion

Giving Rohingya’s a permanent citizenship of India is nowhere a solution 
to the problem. Temporarily on humanitarian grounds India can provide 
them assistance on interim basis. Not only India but Bangladesh also can 
indeed give shelter to some refugees, but it will result in clear constraints 
that both the countries will have to face in the form of the resulting burden 
on their economies, alteration in the demography and potential impact on 
national security. India will have to opt for a tightrope walk by taking double 
step. The first step is to keep Myanmar engaged in counter-terrorism while 
simultaneously working to contain the flow of refugees and then creating 
the ground conditions for repatriation of refugees already in Bangladesh 
and India. While the second step is to keep Bangladesh reassured through 
the process and does so by making public statements.

Indian population is already way more than the resources available to 
accommodate them, the political, and economic and defense arena of the 
country is going through major changes on day to day basis. The unrest 
in Kashmir and Chhattisgarh due to various reasons is already a headache 
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for Indian government. The ceasefire violation from Pakistan on a regular 
basis has already created unrest in the defense, in such a situation it is 
really difficult for Indian government to accommodate a particular ethnic 
community in country which actually possess potential threat to the national 
security. The permanent solution to the crisis can be possibly best provided 
by their home country only. Even if any other country let the Rohingya’s 
stay in their land they will still be considered ‘immigrants’ legal or illegal 
that depends on the framework of that particular country. The government 
of Myanmar needs to understand that Rohingya’s are people of their own 
land of Myanmar. The very first responsibility of guarantying protection 
of life to Rohingya’s community lies on the government of Myanmar only 
and they cannot turn a deaf ear towards the issue.

However, in the latest move, the announcement from Myanmar government 
that they will be allowing Rohingya’s to settle back in Myanmar seems a 
sigh of relief for them. But how effective this announcement turns out to be 
is ambiguous and the steps taken needs to be immediate as the community 
should not be ignored anymore, as they are already being deprived of 
basic human rights. Several measures can be taken to help them out rather 
than turning deaf ear towards the issue. India can also opt for sending 
occasional relief as it first did with operation Insaniyat.  Deportation of 
Rohingya’s back to Myanmar will make human rights practitioners see 
red, but a policy of convenience, for better and worse, will continue to 
trump a petition of conscience. It will be what-should-happen versus 
what-will-happen debate.

*****



REGULATION OF CYBER-CRIME IN INDIA: 
CONTEMPORARY ISSUES AND CHALLENGES
                     

 Richa Shrivastava1

Abstract

The evolution of Information Technology has given birth to the cyber space 
wherein internet provides equal opportunities to all the people to access 
any information, data storage, analysis   etc. with the use of advanced 
technology. The misuse of technology in the cyberspace gave birth to 
cybercrimes at domestic as well as at international levels. Cybercrimes 
may be defined as crime through computer, smart phones or any other 
smart networking device.  Cybercrime is a crime in which a processing 
device generally a computer is the object of the crime (hacking, phishing, 
spamming, stalking, bullying etc) or is used as a tool to commit an offence 
(child pornography, hate crimes, E-Mail Spoofing, defamation, cheating 
and fraud). The leads in technology have been closely followed by the 
development of misuse of technology and this paved way for the birth 
of statutory laws to regulate the activities in the cyber world and to 
protect technological advancements. Realizing the need, the Parliament 
of India took initiatives such as enactment of IT Act, 2000 to deal with 
the technological misadventures in the field of e-commerce, e-governance, 
e-banking, security of strategic assets etc. and protection as well as 
security of masses by defining penalties as well as punishments in the field 
of cybercrimes.

The executive as well as judiciary also played important role in 
meaningful implementation of act enacted by parliament. However, the 
implementation is getting more refined by constant contemplation and 
review by judiciary. One of the prominent examples of such case is Shreya 
Singhal vs. Union of India, in which the Supreme Court examined the 
validity of various provisions in Information Technology Act, 2000. With 
the advent of concepts like Internet of things and complexities related 
to territorial jurisdiction has made application of IT and other related 
acts very challenging. This requires constant update and amendments in 
the acts to deal keep pace with newly emerging challenges.  This paper 

1 Assistant Professor, Vivekananda Institute of Professional Studies.
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attempts to discuss recent regulatory issues and challenges with respect to 
cybercrime with special reference to landmark cases.
                     
Introduction

“Everybody should want to make sure that we have the cyber tools 
necessary to investigate cybercrimes and to be prepared to defend 
against them and to bring the people to justice who commit it. ”2

In the era of cyber world as the usage of computers became more popular, 
there was expansion in the growth of technology, and the term ‘Cyber’ 
became more familiar to the people. The evolution of Information 
Technology (IT) gave birth to the cyber space wherein internet provides 
equal opportunities to all the people to access any information, data and 
its analysis etc. Due to increase in number of users and uses, misuse of 
technology in the cyberspace also grew manifold which gave birth to 
cybercrimes at the domestic as well as international levels.

The word ‘Crime’ carries its general meaning as “a legal wrong that can 
be followed by criminal proceedings which may result into punishment” 
whereas Cyber Crime may be understood as “unlawful acts wherein the 
computer is either a tool or target or both”. With expansion of internet, 
threats of cybercrime increased. This led Indian Parliament to pass its 
“INFORMATION TECHNOLOGY ACT, 2000” to have exhaustive 
laws to deal with the misadventure of technology in the field of e-commerce, 
e-governance, e-banking as well as in the field of cybercrimes.

The Home Ministry website was reportedly hacked in February 2017, 
prompting authorities to temporarily take it down. While officials denied 
claims of hacking, ministry data shows that in January and February 2017 
alone, 39 government websites were hacked, which led the government 
to set up an expert group to combat cybercrime. These weren’t the first 
instance of government websites being hit by cyber criminals.

According to the Ministry of Electronics and Information Technology, 
the number of central and state government websites that were hacked 
has been steadily rising—from 155 in 2014 to 164 in 2015 and 199 in 
2016. In all, the National Crime Records Bureau (NCRB) said in its 2016 
report (for 2015), 11,592 cases of cybercrime were registered in India, 

2 Janet Reno
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leading to 8,121 arrests. While Uttar Pradesh recorded the highest number 
of cybercrimes at 2,208, Maharashtra followed closely with 2,195.3 India 
is working for bilateral cooperation with around 15 countries for exchange 
information on cybercrime. The Indian Computer Emergency Response 
Team (CERT-In) also issues alert against the latest cyber threats and 
countermeasures on a regular basis.4

Impact of Information Technology on Our Life 

Information Technology (IT) is one of the critical sectors that rides on and 
resides in cyberspace. It has emerged as one of the most significant growth 
catalysts for the Indian economy. In addition to fueling India’s economy, 
this sector is also positively influencing the lives of its people through direct 
and indirect contribution to the various socio-economic parameters such as 
employment, standard of living and diversity among others. The sector has 
played a significant role in transforming India’s image to that of a global 
player in providing world-class technology solutions and IT business 
services. The government has been a key driver for increased adoption of 
IT-based products and IT enabled services in Public services (Government 
to citizen services, citizen identification, and public distribution systems), 
Healthcare (telemedicine, remote consultation, mobile clinics), Education 
(eLearning, virtual classrooms, etc.) and Financial services (mobile 
banking / payment gateways), etc. Such initiatives have enabled increased 
IT adoption in the country through sect oral reforms and National 
programmes which have led to creation of large scale IT infrastructure 
with corporate / private participation. In the light of the growth of IT sector 
in the country, ambitious plans for rapid social transformation & inclusive 
growth and India’s prominent role in the IT global market, providing right 
kind of focus for creating secure computing environment and adequate 
trust & confidence in electronic transactions, software, services, devices 
and networks, has become one of the compelling priorities for the country. 
Such a focus enables creation of a suitable cyber security eco-system in the 
country, in tune with globally networked environment.5

Cyberspace is vulnerable to a wide variety of incidents, whether intentional 

3 http://www.livemint.com/Politics/ayV9OMPCiNs60cRD0Jv75I/11592-cases-of-cyber-crime-
registered-in-India-in-2015-NCR.html  (last accessed on 20/07/2017)

4 ibid.
5 National Cyber Security Policy-2013, India, available at: http://meity.gov.in/sites/upload_files/

dit/files/National%20Cyber%20Security%20Policy%20%281%29.pdf (last accessed on 
18/03/2018).
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or accidental, manmade or natural, and the data exchanged in the 
cyberspace can be exploited for nefarious purposes by both nation- states 
and non-state actors. A cyber related incident of national significance may 
take any form; an organized cyber-attack, an uncontrolled exploit such 
as computer virus or worms or any malicious software code, a national 
disaster with significant cyber consequences or other related incidents 
capable of causing extensive damage to the information infrastructure or 
key assets. Large-scale cyber incidents may overwhelm the government, 
public and private sector resources and services by disrupting functioning 
of critical information systems. Complications from disruptions of such 
a magnitude may threaten lives, economy and national security. Some of 
the examples of cyber threats to individuals, businesses and government 
are identity theft, phishing, social engineering, activism, cyber terrorism, 
compound threats targeting mobile devices and smart phone, compromised 
digital certificates, advanced persistent threats, denial of service, bots, 
nets, supply chain attacks, data leakage, etc.6

Thus, there are different ways of cybercrime, which have different 
targets as well as different modus operandi. This makes it very complex 
to regulate these crimes and also to develop procedures in jurisprudence 
to effectively deal with them. The classification of cybercrimes is given 
below to highlight the diversity and challenges of cybercrime, which 
makes it such a potential threat for country and all its citizens.

Classification of Cyber Crime

Cybercrimes can be classified under different categories which are as 
follows:

Cyber Crimes against Persons

These are certain offences which affect the individuals and can 
be defined as:

a. Harassment via E-Mails: It is very common type of harassment 
through sending letters, attachments of files & folders i.e. via e-mails. 
Very common usage of social sites i.e. Face book, Twitter etc. 
increasing day by day.

6 ibid.
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b. Cyber-Stalking7: It means expressed or implied physical threat that 
creates fear through the use to computer technology such as internet, 
e-mail, phones, text messages, webcam, websites or videos. If a man 
(meaning a male human being of any age (section 10 of IPC) illegally 
monitors a woman’s use of the Internet, e-mail or any other form of 
electronic communication, it amounts to stalking.8 

c. Dissemination of Obscene Material: It includes Indecent exposure/ 
Pornography (basically child pornography), hosting of web site 
containing these prohibited materials. 

d. Defamation: Every person has a right to reputation, which is available 
against the whole world. Publication of a false, defamatory statement 
about a person is violative of his right to reputation. A defamatory 
statement is one that “tends to lower a person in the estimation of right 
thinking members of the society generally or which tends to make 
them shun or avoid that person” (Sim v. Stretch)9. 

e. Hacking: It means unauthorized control/access over computer system 
and act of hacking completely destroys the whole data as well as 
computer programmes. Hackers10 usually hacks telecommunication 
and mobile network.

f. Cracking: It is amongst the gravest cybercrimes known till date. It is a 
dreadful feeling to know that a stranger has broken into your computer 
systems without your knowledge and consent and has tampered with 
precious confidential data and information.

g. SMS Spoofing: Spoofing is a blocking through spam which means 
the unwanted uninvited messages. Here an offender steals identity of 

7 Cyber stalking is a form of cyber-harassment. According to the Oxford dictionary stalking means 
“pursuing stealthily”. Stalking in the real world involves repetitive harassing or threatening or 
obsessive behavior. The offender often follows the victim, appears at the victim’s home or work 
place, makes repeated phone calls, leaves written messages or objects, or vandalizes property 
etc. Generally, stalking is accompanied by express or implied threats to use violence against the 
victim or the victim’s family.

8 A cyber stalker follows the victim’s movements across the Internet. Cyber stalking may involve 
persistently sending e-mails/text messages to the victim, posting messages (which may be 
threatening or offensive or obscene) on the victim’s profile on social networking sites or bulletin 
boards that the victim frequents, or entering the chat-rooms that the victim frequents, etc. Like 
stalking in the real world, cyber stalking may also be a prelude to commission of other crimes.

9 Sim v Stretch [1936] 2 All ER 1237
10 Hacker (hacking). A hacker is someone who is able to manipulate the inner workings of 

computers, information, and technology. Consider Arthur C. Clark’s Third Law: “Any sufficiently 
advanced technology is indistinguishable from magic”. Since normal people have no clue as to 
how computers work, they often view hackers with suspicion and awe (as magicians, sorcerers, 
witches, and warlocks). This suspicion leads to the word “hacker” having the connotation of 
someone up to no good.
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another in the form of mobile phone number and sending SMS via 
internet and receiver gets the SMS from the mobile phone number 
of the victim. 

Crimes against Person’s Property

There are certain offences which affects person’s properties which are as 
follows:
1. Intellectual Property Right (IPR) Crimes: Intellectual property 

consists of a bundle of rights. The common form of IPR violation may 
be said to be software piracy, infringement of copyright, trademark, 
patents, designs and service mark violation, theft of computer source 
code, etc.

2. Cyber Squatting: It means where two persons claim for the same 
Domain Name either by claiming that they had registered the name 
first on by right of using it before the other or using something similar 
to that previously. For example, two similar names i.e. www.yahoo.
com and www.yaahoo.com.

3. Cyber Vandalism: cyber vandalism means destroying or damaging 
the data when a network service is stopped or disrupted. These acts 
may take the form of the theft of a computer, some part of a computer 
or a peripheral attached to the computer.

4. Transmitting Virus: Viruses are programs that attach themselves to 
a computer or a file and then circulate themselves to other files and 
to other computers on a network. They usually affect the data on a 
computer, either by altering or deleting it. Worm attacks plays major 
role in affecting the computerize system of the individuals.

Cybercrimes against Government
There are certain offences done by group of persons intending to threaten 
the sovereign governments by using internet facilities. These activities 
endanger the sovereignty and integrity of the nation. It includes:

1. Cyber Terrorism: The common form of these terrorist attacks on 
the Internet is in form of distributed denial of service attacks, hate 
websites and hate e-mails, attacks on sensitive computer networks etc.

2. Cyber Warfare: It refers to politically motivated hacking to conduct 



51

sabotage and espionage. It is a form of information warfare.

3. Possession of Unauthorized Information: It is very easy to access 
any information by the terrorists with the aid of internet and to misuse 
that information for political, religious, social, ideological objectives.

Cybercrimes against Society at large:

An unlawful act done with the intention to cause harm to the people at 
large and to affect conscience of society. These offences include:

1. Child Pornography:  Child sexual abuse with the misuse of 
information and communication technologies, which includes child 
pornography, has become an unfortunate global reality. Section 67B 
of the IT Act addresses this abominable problem. Child here means a 
person less than 18 years of age.11 Although the ambit of the offence 
under section 67B of the IT Act appears to be wider, the punishment 
provided is the same as for pornography viz. “imprisonment up to five 
years and fine up to ten lakh rupees on first conviction”. In case of “a 
second or subsequent conviction, the imprisonment may be up to seven 
years and fine up to ten lakh rupees”12. It may be noted that accessing 
sexually explicit material online is not specifically made punishable 
under sections 67, 67A of the IT Act but when it comes to child 
pornography, section 67B expressly states that collecting, promoting, 
exchanging or distributing child pornography is punishable.

2. Cyber Trafficking: Vulnerable victims, mostly young women and 
children are lured online and tricked into the trade. Trafficking in the 
cyberspace is also a gravest crime.

3. Online Gambling: Online fraud and cheating is one of the most 
lucrative businesses that are growing today in the cyber space. 
There are many cases that have come to light are those pertaining 
to credit card crimes, contractual crimes, offering jobs, etc. 

4. Financial Crimes: This type of offence is common as there is 
rapid growth in the banking and financial sector getting online. 
Many users tend to fell prey to online fraudsters and make huge 

11 The Information Technology Act, 2000 (Act 21 of 2000), section 67 B, explanation
12 The Information Technology Act, 2000 (Act 21 of 2000), section 67 B, explanation
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financial losses. Ex: Using credit cards by obtaining password 
illegally. 

Need of Cyber Law

In the modern era cybercrimes is one of the most challenging problems in 
front of law makers due to its multi dimensionality of occurrence, diverse 
perpetrators and anonymity of operation. New communication systems 
and digital technology have made dramatic changes in the way we live. 
A revolution is occurring in the way people transact business. Businesses 
and consumers are increasingly using computers to create, transmit and 
store information in the electronic form. The computer is used in each 
and every sector wherein cyberspace provides equal opportunities to all 
for economic growth and human development. As the user of cyberspace 
grows increasingly diverse and the range of online interaction expands, 
there is expansion in the cybercrimes i.e. breach of online contracts, 
perpetration of online torts and crimes etc. Due to these consequences 
there was need to adopt a strict law by the cyber space authority to regulate 
criminal activities relating to cyber and to provide better administration of 
justice to the victim of cybercrime. In the modern cyber technology world, 
it is very much necessary to regulate cybercrimes and most importantly 
cyber law should be made stricter in the case of cyber terrorism and 
hackers. To counter the menace of cybercrime the Parliament enacted The 
Information Technology Act, 2000. Chapter XI of IT Act, 2000 provides 
for offences under this act.

Contemporary challenges to Cyber law

There are many challenges which need to be met while framing the cyber 
law which are as follows: 

1. Balance between Regulation of cyber activities and fundamental 
rights: The major challenge with the cyber regulation laws is to 
maintain delicate balance between regulating acts and fundamental 
rights. In a similar situation of IT Act, 2000, Supreme court in Shreya 
Singhal v Union of India struck down Section 66A of the Information 
Technology Act, 2000 in its entirety being violative of Article 19(1)(a) 
and was not saved under Article 19(2). 

2. Keep pace with rapid scientific developments: Science is making 
progress at an unprecedented pace.  Internet & Computer technologies 
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are changing very fast and so it is need of the hour to develop a dynamic 
regulatory framework which also has provisions of periodical reviews 
to keep pace with the latest developments in science and technology.

3. Progressive and proactive laws: It is required that the laws made 
to counter cybercrimes should be progressive and proactive. For 
example, a new concept is originating with development of internet 
technology in form of “Internet of Things”. This envisages that all 
the devices will be connected through internet and could be operated 
from far of places using power of internet. Like turning ON of air 
conditioner while travelling from office to home. This implies new 
challenges in front of law makers as such technological advancement 
will lead to more dependence on technology, will also raise privacy 
concerns. This will also make people more vulnerable for cyber-
attacks as any device could then be used to gain entry to any one’s 
personal network. Therefore, there is need to be ready and proactive 
in framing legislatures to counter future challenges. 

4. Including cyber security awareness and human resource 
development: Such a massive deployment of computer devices 
and wide-scale access of technology has made all the people stake 
holders in cyber space. No regulation will be effective without active 
participation and awareness of users. Therefore, it is a challenge for 
government to include human resource development and awareness 
programs in the ambit of regulatory framework of cyber laws owing 
to huge resource requirements. The importance of awareness and 
human resource development was very well captured in the Lucknow 
bench of Allahabad High court case of Amitabh Thakur v Union of 
India 2009, where court directed the government to implement the 
Rules under IT Act, 2000 in letter and spirit which mandated display 
to disclose the name and contact details of grievance officer.

Conclusion

At present, The Information Technology Act is sole dedicated special act 
to combat cybercrime in India. The Act was sharpened by the Amendment 
Act of 2008, yet the Act is still in its budding stage. There are practical 
difficulties in collecting, storing and appreciating Digital Evidence. The 
solution to this complex situation lies in moving towards a dynamic legal 
framework with inbuilt mechanisms of its periodic reviews to address 
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the cyber security challenges arising out of technological developments 
in cyber space (such as cloud computing, mobile computing, encrypted 
services and social media) and its harmonization with international 
frameworks including those related to Internet governance. To enable, 
educate and facilitate awareness of the regulatory framework.13 Thus, the 
Act has miles to go to keep promises to the victim of cybercrimes.

********

13 National Cyber Security Policy-2013, India, available at: http://meity.gov.in/sites/upload_files/
dit/files/National%20Cyber%20Security%20Policy%20%281%29.pdf (last modified 02 July 
2013).
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Abstract

What are Human rights?

Human Rights were defined first by Scottish philosopher John Locke 
(1632-1704) as absolute moral claims or entitlements to life, liberty, and 
property. The Virginia Declaration of Rights  in 1776 defines Human 
Rights2 as “All men are by nature equally free and independent and have 
certain inherent rights, of which, when they enter a state of society, they 
cannot, by any compact, deprive or divest their posterity.” Called also 
fundamental rights. They are the basic rights, which may be defined as the 
right and freedom that every person on earth is entitled to enjoy life with 
liberty, equality and dignity without any discrimination based on race, 
color, caste, creed, religion, property, sex, place of birth or other status. 
Human rights are Inalienable Rights: one cannot stop being human, no 
matter how badly one behaves or how brutally one is treated. These are 
Universal Rights which means all homo sapiens are the holder of human 
rights.
                     
What are reproductive rights?

“Reproductive rights” are the rights of individuals to decide whether to 
reproduce and have reproductive health. This may include an individual’s 
right to plan a family, terminate a pregnancy, use contraceptives, learn 
about sex education in public schools, and gain access to reproductive 
health services. The supreme court of India has observed that the right to 
privacy protects matters involving “procreation, motherhood and child-
bearing”3, under article 21 of the Indian constitution.4

1 Faculty, Delhi Metropolitan Education, Noida, Uttar Pradesh, E-mail: navjotsuri@gmail.com 
and n.suri@dme.ac.in

2 http://www.history.org/almanack/life/politics/varights.cfm last visited on 5th January ,2018 at 
11:00 am.

3 R. Rajagopal v. State of T.N (1994 SCC (6) 632)
4 Article 21- Protection of life and personal liberty No person shall be deprived of his life or 

personal liberty except according to procedure established by law.



56 CPJ Law Journal [Vol. VIII, July 2018]

Women’s sexual and reproductive health is related to multiple human 
rights, including the right to life, the right to be free from torture, the right 
to health, the right to privacy, the right to education, and the prohibition 
of discrimination. Human rights and public health have common agenda 
of promoting and protecting the well-being of every individuals. They 
are recognized in various National and International Instruments viz. 
Article 255  of Universal Declaration of Human rights 1948,6 Preamble  of 
World Health Organization and Article 17 of  United Nations International 
Covenant on Economic, social and cultural rights. These have made 
abundantly clear that every human being (woman, man, youth, and 
child) has equal right to attain the highest standard of physical as well as 
mental health without any discrimination. India, being signatory to these 
Covenants/ Declarations is under obligation to adopt all statutory and 
administrative measures in order to promote effective medical assistance 
for ensuring highest health standards. This article focuses on various 
provisions under the constitution of India, legislations, government 
policies and role of NGO’s in protecting the reproductive rights of women 
in India as regarding these rights as basic human rights. The article also 
focuses on the process of their effective implementation.
Legal Protection in India to Protect Reproductive Health of Women

Indian constitution in articles 21,14,15,39,41,47 and 51A, caste a huge 
duty on state machinery to bestow dynamic concern for ensuring the 
health of all its citizens, especially women and children and other sections 
of the society.

5 Article 25-(1) Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and medical care and 
necessary social services, and the right to security in the event of unemployment, sickness, 
disability, widowhood, old age or other lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and assistance. All children, whether 
born in or out of wedlock, shall enjoy the same social protection.

6 http://www.who.int/governance/eb/who_constitution_en.pdf last visited on 23rd January, 2018 at 
4:00pm.

7 Article 1 - 1. All peoples have the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural development.

        2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without 
prejudice to any obligations arising out of international economic co-operation, based upon the 
principle of mutual benefit, and international law. In no case may a people be deprived of its 
own means of subsistence.

     3. The States Parties to the present Covenant, including those having responsibility for the 
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the 
right of self-determination, and shall respect that right, in conformity with the provisions of the 
Charter of the United Nations.
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Article 21 states that “No person shall be deprived of his or her life or 
personal liberty except according to procedure established by law.” The 
Supreme Court of India issued that Article 21includes the right to health, to 
be free from torture and inhuman treatment, Coercive female sterilization, 
forced abortion, shelter to Homeless pregnant and lactating women, the 
right to privacy and to dignity.

Article 14 states “equality before the law or the equal protection of the 
laws within the territory of India.” Which makes it clear that women also 
have as much right to access the law and its protections as anyone else in 
the country.

Article 15 states that Discrimination cannot be done against any citizen on 
basis of “religion, race, caste, sex, place of birth, or any of them” which 
guarantees equal status to women.

Article 398 imposes a duty on the state to treat women equally and clause 
(e) specifically talks about protecting the health of women and also 
prohibits women abuse and directs the state to see that citizens are not 
forced by economic necessity to enter avocations unsuited to their age or 
strength.

Article 419 and Article 4710 directs the state to guarantee right to health to 
each citizen by taking various measures. Article 51A imposes fundamental 
duties on the citizens of India to respect the dignity of women in all spheres 
of society.

8 Article -39. The State shall, in particular, direct its policy towards securing
(a) that the citizens, men and women equally, have the right to an adequate means to livelihood.
(b) that the ownership and control of the material resources of the community are so distributed 

as best to sub serve the common good.
(c) that the operation of the economic system does not result in the concentration of wealth and 

means of production to the common detriment.
(d) that there is equal pay for equal work for both men and women.
(e) that the health and strength of workers, men and women, and the tender age of children 

are not abused and that citizens are not forced by economic necessity to enter avocations 
unsuited to their age or strength.

(f) that children are given opportunities and facilities to develop in a healthy manner and in 
conditions of freedom and dignity and that childhood and youth are protected against 
exploitation and against moral and material abandonment.

9 Article 41 - Right to work, to education and to public assistance in certain cases. The State 
shall, within the limits of its economic capacity and development, make effective provision for 
securing the right to work, to education and to public assistance in cases of unemployment, old 
age, sickness and disablement, and in other cases of undeserved want.

10 Article 47- Duty of the State to raise the level of nutrition and the standard of living and to 
improve public health. The State shall regard the raising of the level of nutrition and the standard 
of living of its people and the improvement of public health as among its primary duties and, 
in particular, the State shall endeavor to bring about prohibition of the consumption except for 
medicinal purposes of intoxicating drinks and of drugs which are injurious to health.

Legal Status of Reproductive Rights of Women in India - A Human Rights Perspective
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Legislation

In pursuance to the above Constitutional provisions, Indian parliament 
has enacted various other legislations. Some of them are the Medical 
Termination of Pregnancy Act,1994, Pre-Natal Diagnostic Technique 
(Prohibition of Sex Selection) Act, 1994 and Maternity Benefit 
(Amendment) Act,2017.

Medical Termination of Pregnancy Act (1971)

Woman has right to medical termination of abortion up to 12 weeks (1 
doctor) and 20 weeks (2 doctors) if giving birth would be cause unjust 
physical or mental harm to the women or the child would be born with 
severe defects.

Pre-Natal Diagnostic Technique (Prohibition of Sex Selection) 
Act, 1994

The act aims at keeping a check on female feticide and prohibits 
determination and disclosure of the sex of fetus. It also prescribes 
punishment for its contravention. Recently, PNDT Act and Rules have 
been amended keeping in view the emerging technologies for selection 
of sex before and after conception and problems faced in the working of 
implementation of the ACT and certain directions of Hon’ble Supreme 
Court after a PIL was filed in May, 2000 by CEHAT and Ors, an NGO on 
slow implementation of the Act.

Maternity Benefit (Amendment) Act, 2017

The recent amendment guarantees increase in the duration of paid maternity 
leave available for women employees from the existing 12 weeks to 26 
weeks. The Act extends certain benefits to adoptive mothers as well and 
provides that every woman who adopts a child shall be entitled to 12 
weeks of maternity leave, from the date of adoption. It has also introduced 
an enabling provision relating to “work from home” for women, which 
may be exercised after the expiry of the 26 weeks’ leave period. It makes 
the crèche facility mandatory for every establishment employing 50 or 
more employees. The act makes it mandatory for employers to educate 
women about the maternity benefits available to them at the time of their 
appointment.

All these enactments have a common agenda to provide easy access 
to basic health care facilities to every person. But even after enacting 
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so many laws, basic awareness of legal procedural formalities among 
practicing doctors and women is still lacking. Some of the major reasons 
of unawareness are poverty, illiteracy, and inadequate availability of latest 
resources and technology in health care services of the country.

Major influence of biological, environmental and socio-economic 
factors can easily be seen on the women health status. Keeping in view 
of biological difference and child bearing capacity, the Right to Health 
becomes more important in reference to women. In India, women enjoy 
preferential rights related to health like right to reproduction, right to 
surrogacy, easy access to essential drugs, access to appropriate medical 
facilities relating to pregnancy, child health facilities etc. The reproductive 
health of a women gets affected by the broader context of people’s lives, 
including their economic conditions, education, employment, family 
environment, social and gender relationships.

Governmental Schemes

The development of the any state lies in the decline rate of the maternal 
mortality and morbidity. There are three-fold focuses of safe- motherhood: 
A) To strengthen community based maternal health services) to organize 
referral facilities for the treatment of complicated deliveries, and C) to 
provide best transportation facility and effective treatment in case of 
emergency. For this purpose, India government, has recently introduce 
various schemes as follows:

National Rural Health Mission (NHRM)

National Rural Health Mission (NHRM) was launched in12th April 2005. 
It had made significant contribution in reduction of maternal mortality 
rate, Infant mortality rate, total fertility rate and other indicators. The 
highlights of this scheme are as follows: -

• It focuses on pregnant women and ensures their proper medical care, 
nutrition, regular health check-ups,

• It provides counselling for institutional deliveries, referring to 
specialist if require and

• It ensures delivery of new natal care facilities.

Janani Suraksha Yojana (JSY)

Legal Status of Reproductive Rights of Women in India - A Human Rights Perspective
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The Janani Suraksha Yojana is a safe motherhood scheme was launched 
in 2011. It has further strengthened maternal health initiative by providing 
free delivery and transportation services to every pregnant woman at 
government facility. The Highlights of this schemes are as follows:

• It has also ensured the free treatment for the new born babies. It is 
a centrally sponsored scheme which identified the Accredited Social 
Heath Activist (ASHA) as effective link between government and 
poor pregnant women.

• ASHA usually works under Auxiliary Nurse Midwife (ANM) and 
their work is expected to be supervised by a medical officer (MO).

• Major role of health workers is to identify the pregnant women, make 
necessary documentation, provide for medical check-ups, take care of 
mother and child for some time after delivery.

Pradhan Mantri Surakshit Matritva Abhiyan (PMSMA)

Last year, “The Pradhan Mantri Surakshit Matritva Abhiyan” was launched 
by health ministry. The highlights of this scheme are as follows:

• The main agenda of this scheme is to provide free health examinations 
to pregnant women at government health centres and hospitals. It is a 
fixed day strategy in every month across India.

• Under this scheme, a minimum package of antenatal services is to 
be provided. It ensures that every woman must receive at least one 
check-up in 2nd/3rdrimester of pregnancy.

• This scheme also invites private sector to provide free ante natal 
services on a voluntary basis to pregnant women’s, especially to those 
living in semi-urban, poor and rural areas.

• Antyodaya Anna Yojana (AAY)

• Antyodaya Anna Yojana was launched by NDA Government on 25 
December 2000. It was initially implemented in the Indian state of 
Rajasthan. On 28th November 2001 supreme court issued directions 
to the states and UTs to complete the process for identification 
of beneficiaries and distribution of grains. The main objective of 
Antyodaya Anna Yojana (AAY) is to provide rations up to 35kgs 
which includes grains and other nutritional supplements at highly 
subsidence rate. Beneficiaries of this scheme include poor in tribal 
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areas, pregnant women, lactating mother etc.
• Pregnancy Aid Scheme

Under this scheme, Prime minister in 2017 has announced benefit for 
women who are pregnant and living below poverty line. Government 
provides financial aid of Rs.6000 to the pregnant women for their 
proper nourishment, medicine and food on installment basis. This 
initiative is divided into three installments and first installment is 
Rs. 3000 and other two are of Rs. 1500 each. This scheme will help 
women for enhancing their nutrition level before and after delivery.

Role played by NGO’s in protecting the reproductive rights of 
women

State, under the constitutional provisions, has the obligation to implement 
these various schemes to promote social justice and safe motherhood. But 
despite of so many laws national schemes and policies in India regarding 
women’s right to health, the effective and proper implementation of these 
laws is still a severe problem. The maternal mortality ratio is defined as 
the number of maternal deaths during a given period per 100,000 live 
births during same period. Recently, World Bank Data puts the MMR 
for India reported in 2015 at 174 per 100, 000 live births, which is a 
significant decline from the 215 figure that was reported in 2010.Nearly 
45,000 mothers die due to cause related to childbirth every year that’s 
account for 17% of such death globally.11 But still above five women die 
every hour in India from complications developed during childbirth. Such 
high number of death causes huge losses of human life and social welfare. 
Major factors that prevent women from receiving or seeking care during 
pregnancy includes poverty, lack of skilled health workers, poor medical 
infrastructure, Inadequate services, huge distance, cultural practices etc.12 
Knowledge and awareness about complications of pregnancy is very low 
at country level.13 Due to the lack of information on part on men and 
women, many women fail to seek care from life threatening complications 
of pregnancy and childbirth.

Therefore, reducing MMR is the prime concern of every state. Major 
cause for the maternal mortality is obstetric complications of pregnancy 
stage, heavy blood loss (post-partum hemorrhage), infection, high blood 
pressure (pre-eclampsia), unsafe abortion, incorrect treatment, past 

11  https://data.worldbank.org/indicator/SH.STA.MMRT last visited on 5th February ,2018 at 
4:00pm.

12 http://www.who.int/mediacentre/factsheets/fs348/en/ last visited on 6th February ,2018 at 
3:00pm.

13 ibid.
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diseases, hemorrhage, delay in decision making, poor transportation 
facilities, lack of medical professionals etc.14 

To improve maternal health, barriers that limit the access to quality of 
health services must need to be identified and addressed at all the level of 
health system. Therefore, the role of NGO’s, civil society and awakened 
individuals is of utmost importance. In Recent Years, NGO’s are 
continuously making efforts in reaching the poor’s and reducing maternal 
mortality and morbidity.

The early of 1970 a new operational organization, NGO’s, was emerging. 
Apart from legislature and judiciary they tool the challenge of translating 
the concept of equity, socioeconomic justice and integrated development. 
They have the potential to regulate various reproductive and child health 
care programmes. It is because of their targeted community-based service 
programmes, NGO’s become more successful in providing effective 
alternative health care models to adolescent and uneducated mothers in 
various remote areas of the country.

With the passage of time NGO’s built up a practice of identifying the 
vulnerable sections in the community and involve them in the process 
of development. Through various national and international events and 
public awareness programme NGO’s demonstrated that women are not 
only part of health and family planning programmes but also a major 
resource for growth and progress of a nation. The successful contribution 
of NGO’s in reducing morbidity and mortality rate has increased their 
credibility and interaction with the policy makers.

In recent years, it is clearly manifest that NGO’s are important linkage 
between people at grass root levels, community, civil society and state. 
Hence, they play leading role in formulation of national and state policies. 
NGO’s as experimenters and innovators have the responsibility to form 
new strategies for making reproductive health facilities more effective 
for women and children’s. Recently NGO’s has begun to focus women 
empowerment and reproductive right for improving reproductive health. 
They strongly believe that the views of women, which have been ignored 
so far, must be incorporated in the policy and programmes that are designed 
for them. Women must have sole authority to make her reproductive health 
decisions.15

In relation to the government policies or schemes, NGO’S have recruited 

14 Say L, Chou D, GemmillA, “et al”, Global Causes of Maternal Death: A WHO Systematic 
Analysis,2(6) LANCET GLOBAL HEALTH. (2014).

15 Saroj Pachauri, NGO Efforts to Prevent Maternal and Infant Mortality in India, 25 CENTRE 
FOR WOMEN’S DEVELOPMENT STUDIES, 112 (1996).
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field workers and personals who deliver health services to the un served. 
They are making especial efforts to provide effective training to their 
workers. To implement maternal and child health care services, NGO’s 
have also introduced a potent community-based surveillance system 
for estimating the workloads, enable planning schedules for workers, to 
provide maximum coverage and utilization. They have high motivation 
and commitment, but their impact limited and scattered. They suffer 
from the problem of poor management, inadequate resource, financial 
insecurity, isolation, limited professional interaction etc.

Conclusion and Suggestions

Despite some legislative protection of reproductive rights in India, 
reproductive self-determination is not yet a reality for many Indian women. 
Low levels of access to contraception and lack of control over reproductive 
choices and health decision-making often mean that Indian women give 
birth too early in life and too frequently. Exacerbating this is poor nutrition, 
low levels of education, poverty, unhygienic living conditions and a public 
health system that fails to provide adequate antenatal care, access to safe 
abortion, emergency obstetric care or post-natal care.

With the advancement in scientific knowledge and clinical interventions, 
the reproductive ill health of the women could be prevented. Following are 
the recommendations for the government actions to remove the women 
health issues in India.

• Promote a right based approach to reproductive health care throughout 
India. They will respond to violence against women and will also 
ensure Universal Access for all women to a full range of High quality 
and affordable health care, including sexual and reproductive.

• Allocate adequate budgetary, human and administrative resources. 
They should encourage dialogue and collaboration between women 
right’s organisations, health groups, lawyers, NGO’s, judges to utilise 
the legal system more effectively.16

• Involve more number of Gynaecologists, Neonatologist, paediatrician, 
physicians, Obstetrician, midwife and paramedical staff for regular 
free check-ups.

• Pregnant women should have knowledge about their blood group, RH 
factor, haemoglobin level, nutrition level, UTI’s etc. Regular medical 

16 Supra note 2 at 6
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check-ups will ensure best possible treatment for any complication 
raised during the stages of pregnancy

• Encourage more participation of Indian Medical associations, 
government and non-government organisations, for producing 
“Know Your Rights “material to increase the level of information 
and awareness among Indian women and their partners about family 
planning and other reproductive health issues.

• Conduct regular educational workshops and training seminars for 
social Activists to build their capacity and capability.

• Organise various awareness campaign for men and women, national 
and international events, social media campaign, meeting and 
workshop and public awareness programme to promote Reproductive 
rights issues, such as “Mera Haq (My Rights): Surviving Pregnancy 
with Dignity photographic exhibition held in delhi,21-28 May 2010.

• Ensure removal of all barriers to women’s access to health services, 
education and information, including in the areas of sexually and 
reproductive health. It must also allocate resources for programme 
directed at adolescent for the prevention and treatment of sexually 
transmitted diseases, including HIV/AIDS.

• Place a gender perspective at centre which initiating policies and 
programmes affecting women’s health and should engage in the 
planning, monitoring and implementation of such policies and 
programmes.

• Prioritize the prevention of unwanted pregnancy through family 
planning and sex education. when possible, legislation criminalization 
abortion could be amended to an extent to remove punitive provision 
imposed on women who undergo abrogation.

*****



BANKING FRAUD IN INDIA WITH THE USE OF 
TECHNOLOGY

                     

 Astha Bhatnagar1  

Abstract
The children are the most vulnerable group of human beings on earth 
and In the recent years, banking fraud in India have often been treated 
as business after liberalization the frequency of bank fraud are increased 
in number this issue are very concern nature. Reserve Bank of India give 
guidelines to all the other regulatory banks of India and define fraud 
under A deliberate act of omission or commission by any person, carried 
out in the course of a banking transaction or in the books of accounts 
maintained manually or under computer system in banks, resulting into 
wrongful gain to any person for a temporary period or otherwise, with or 
without any monetary loss to the bank.
                     

Introduction 

In the recent case Punjab National Bank (PNB)2 scam is the active role 
of employees of the Public-Sector Banks (PSBs) in multiple frauds over 
the years. TOI has accessed Reserve bank of India data that reveals the 
number of cases involving staff across various states and the Amount of 
loss reported. Overall, data from April 2013 to June 2016 shows that a 
total of Rs 2,450 crore was lost to 1,232 frauds of Rs 1 lakh and more 
where employees were involved. RBI is yet to classify state-wise data for 
subsequent quarters. 

Of these, southern states, including Maharashtra, have 49% (609) of all 
cases, but account for just 19% (Rs 462 crore) of the total money lost to 
such crimes. In comparison, Rajasthan, which has just 3% (38) of cases 
with employee involvement, accounts for 44% (Rs 1,096 crore) of money 
involved. Tamil Nadu, Andhra Pradesh, Karnataka and Maharashtra have 
the most cases of staff involvement in frauds (in the same order) in the 
country while Rajasthan, Chandigarh, Delhi and West Bengal lost the 
most money, collectively accounting for 70% of all the money lost (in the 
same order). 

1 Assistant Professor, Chanderprabhu Jain College of Higher Studies & School of Law affiliated 
to Guru Gobind Singh Indraprastha University.

2 Chethan Kumari, Public sector banks lost Rs 2,450 crore to frauds involving staff: RBI data, 
TNN, ( Mar 2, 2018, 17:56 IST)
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The RBI mandates that “Cases of fraud involving Rs 1 lakh and above, 
committed by outsiders on their own and/or with the connivance of bank 
staff/officers must also be reported.” But these cases do not account for 
smaller cases of employee fraud, which experts say also run into crores 
of rupees. 

One bank manager who did not wished to be named, said: “One of the 
reasons you see more number of such cases in the South could be because 
there are more bank branches in these states which have more number 
of urban centers. However, that is no excuse to have high crime rate, 
especially involving staff.” 

Analyzing the data, one expert said that it is most likely that frauds in 
Rajasthan and other states that lost the most money could all be related to 
advances, while those from the Southern states could be related to deposits. 
“When money is being lent as loan, the exposure is generally higher, as 
opposed to deposit-related frauds which generally do not involve large 
amounts of money,3” he explained. Multiple experts argue that lack of 
good practices, including allowing employees to work at the same section 
and branch for long periods, have been hurting PSBs.

The RBI says “that banks should follow the guidelines for reporting 
frauds such as unauthorized credit facilities extended by the lender for 
illegal gratification, negligence and cash shortages, cheating, forgery, et 
al to the state police authorities. “As far as fraud is concerned, there is 
no such division as south, north, east and west. All fraudsters find unity 
in diversity-in diverting public money into their own pockets. Babu 
Rajendran Chandran so many people doing fraud and many people are 
involved in this.

Fraud
Fraud is any dishonest act and behavior by which one-person gains or 
intends to gain advantage over another person. Fraud causes loss to the 
victim directly or indirectly. Fraud has not been described or discussed 
clearly in The Indian Penal Code but sections dealing with cheating. 
Concealment, forgery counterfeiting and breach of trust has been discussing 
which leads to the act of fraud. In Contractual term as described in the 
Indian Contract Act, Sec 17 suggests that a fraud means and includes any 
of the acts by a party to a contract or with his connivance or by his agents 
with the intention to deceive another party or his agent or to induce him to 
enter in to a contract. Banking Frauds constitute a considerable percentage 
of white-collar offences being probed by the police. Unlike ordinary thefts 

3 https://rbi.org.in/scripts/BS_SpeechesView.aspx?Id=826
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and robberies, the amount misappropriated in these crimes runs into lakhs 
and cores of rupees. Bank fraud is a federal crime in many countries, 
defined as planning to obtain property or money from any federally insured 
financial institution.4 It is sometimes considered a white-collar crime. The 
number of bank frauds in India is substantial. It in increasing with the 
passage of time. All the major operational areas in banking represent a 
good opportunity for fraudsters with growing incidence being reported 
under deposit, loan and inter-branch accounting transactions, including 
remittances.

Bank fraud is a big business in today’s world. With more educational 
qualifications, banking becoming impersonal and increase in banking 
sector have gave rise to this white-collar crime. In a survey made till 1997 
bank frauds in nationalized banks was of Rs.497.60 crore.5

This banking fraud can be classified as:
• Fraud by insider
• Fraud by others

Illustration

A classic case is the recent loan racket busted by the Up-pal police in State 
Bank of India (SBI)’s Chikkadpally branch. The modus operandi adopted 
by the racketeers was interesting. A gang of four members approached 
owner of a newly-constructed apartment building saying they were 
interested in buying the flats.

The gang took Xerox copies of the building documents after entering into 
an oral agreement of sale with the builder by paying Rs. 2 lakhs as an 
advance. Later, they created forged documents in the name of building’s 
owner establishing that the latter had sold five flats to five defense 
employees.

Incidentally, the salary slips and other documents submitted by the loan 
seekers were found to be genuine. “This was made possible because the 
gang paid money to the defense employees to utilize their documents,” 
says an investigator. The gang hired an impostor who executed the sale 
deed posing as the original building owner.6

4 Source: RBI Website, https://rbi.org.in/scripts/NotificationUser.aspx?Id=9713&Mode
5 IMF Financial Sector Assessment Program Review: Further adaptation to the post-crisis era, 

IMF Policy Papers
6 Tung, Ko-yung (2002) “The World Banks’ Institutional framework for combating fraud and 

corruption”, Seminar on Monetary and Financial Law, May 8, 2002.
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“We could not establish criminal negligence on the part of the bank 
manager and hence he was not arrested,” say the detectives. The police 
learnt that the main lapse in the system is that the banks never asked for 
the original documents at any stage except for the sale deed for execution 
of which the offenders planted an impostor.

Kinds of banks fraud
Fraudulent loans

One way to remove money from a bank is to take out a loan, a practice 
banker would be more than willing to encourage if they know that the 
money will be repaid in full with interest. A fraudulent loan, however, is 
one in which the borrower is a business entity controlled by a dishonest 
bank officer or an accomplice; the “borrower” then declares bankruptcy or 
vanishes and the money is gone. The borrower may even be a non-existent 
entity and the loan merely an artifice to conceal a theft of a large sum of 
money from the bank.

Wire fraud

Wire transfer networks such as the international, interbank fund transfer 
system are tempting as targets as a transfer, once made, is difficult or 
impossible to reverse. As these networks are used by banks to settle 
accounts with each other, rapid or overnight wire transfer of large amounts 
of money are commonplace; while banks have put checks and balances in 
place, there is the risk that insiders may attempt to use fraudulent or forged 
documents which claim to request a bank depositor’s money be wired to 
another bank, often an offshore account in some distant foreign country.7

Forged or fraudulent documents

Forged documents are often used to conceal other thefts; banks tend to 
count their money meticulously so every penny must be accounted for. A 
document claiming that a sum of money 

has been borrowed as a loan, withdrawn by an individual depositor or 
transferred or invested can therefore be valuable to a thief who wishes to 
conceal the minor detail that the bank’s money has in fact been stolen and 
is now gone.

Demand draft fraud
DD fraud is usually done by one or more dishonest bank employees that is 

7 Bank Frauds prevention and detention By B. R. Sharma
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the Bunko Banker. They remove few DD leaves or DD books from stock 
and write them like a regular DD. Since they are insiders, they know the 
coding, punching of a demand draft. These Demand drafts will be issued 
payable at distant town/city without debiting an account. Then it will be 
cashed at the payable branch. For the paying branch it is just another DD. 
This kind of fraud will be discovered only when the head office does the 
branch-wise reconciliation, which normally will take 6 months. By that 
time the money is unrecoverable.8 

Fraud by Others other kind of frauds are also involve like cheque fraud 
and online transaction etc. banks are basically work for people transaction

How to solve the problem of banking fraud

Separate duties in some areas

It is the absolutely basic principle of auditing a single person should not 
have the control of the books of accounts and the physical asset. Because 
this is the scenario which tempts the employee to commit the fraud.9 Hence 
it becomes essential to see that no one employee should be able to initiate 
and complete a critical transaction without involving someone else.

1. Need to review password security: The incidences of hacking and 
cracking the Phishing have problem the Indian Private Sector banks 
and institution to a great extent. In addition to this most of the Indian 
banks are running behind the ATM and credit cards to challenges with 
each other but have conveniently forgone the fact that ATM cards and 
the credit cards and other net banking are the best tools available in 
the hands of the corrupt people Inappropriate system access makes it 
possible to thieve large amounts of money very easily and in faster 
mode and, in many cases, without detection. Hence the review and 
the enforcement of the security policy is going to be a crucial stage.

2. Screening and monitoring Borrowers: Bad borrowers cause the 
biggest failure to the banks. What are they work?  Who they represent 
own self to be? Look at them ownership, clients, references, right and 
case history. In many cases the potential fraudsters have history of 
defaulting in some other bank or Financial bank and other institution

3. Role the tone of Ethics at the heading: The lower management 
have the tendency to follow their superiors’ management When the 

8 Marri Ramu, “Bank Fraud”, Article on Times of India.
9 Regulation (EU) # 806/2014 of July 15, 2014.
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signals are passed on to the middle management about the unethical 
behaviour of the top management the fear of punishment gets reduced 
and the tendency of following the superior power.10 Fear vanishes 
when the tendency of “If I have to suicide I’ll take along the superior 
and suicide” tendency rises.

4. Making more laws: that reserve bank has to make more banking 
fraud laws and protect the interest of investor and give security to 
them and give more punishable offences those persons cheat with the 
public

*****

10 Financial Stability Board (2011).



THE ROLE OF THE WELFARE STATE IN A 
GLOBALIZED WORLD

                     

    Lavanya Bhagra1

Abstract

There are many examples of political globalization, like the European 
Union, where political integration joins multiple nations together to 
make decisions and establish policies. Because the nations of the world 
have become much more connected, there is a growing prevalence of 
intergovernmental agencies, like the International Monetary Fund, 
World Trade Organization and the United Nations. Political activity has 
transcended the old barriers of national divisions, where global agencies, 
international organizations and worldwide political movements have 
become much more common.
                     
Introduction

“The need to supply collective public goods, to manage externalities and 
to provide for minority needs will persist even in a world of expanded 
globalization.”- Kofi Annan.

Globalization is a multi-faceted process, which does not belong to a 
particular discipline but includes a political, social, economic and cultural 
aspect. It includes multiple key players and the concept of fact and reality. 
It is a technical phrase that people use to describe a series of ongoing 
processes. There are two aspects of globalization. The first covers the things 
that bring people closer together in some way, such as trade, investment, 
technology, cross-border production systems, flows of information and 
communication. The second aspect of globalization covers issues that 
deal with policies at both the national and international level. These 
include trade and capital market liberalization, international standards for 
labour, corporate behavior and agreements on intellectual property rights.2  
Policies choices help determine the extent of globalization, because 
globalization is a trend based on policy. This paper delves into the aspect 
of political globalization vis-a-vis welfare state. Political globalization 
can be defined as governmental action taking place on a global level, 

1 Assistant Professor, Chanderprabhu Jain College of Higher Studies & School of Law affiliated 
to Guru Gobind Singh Indraprastha University.

2 A. Alesina and R. Wacziarg, “Openness, country size and government” 69 Journal of Public 
Economics at 305-321(1998).
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where responsibilities, such as the welfare of citizens and economic 
growth, are acted upon by political bodies.3 

In the past, governments typically served the citizens of their own nations, 
but now, the world is much more globally connected, which means politics 
often times take place in a globally connected setting. The advancement of 
globalized politics is one aspect of how the world is becoming increasingly 
interconnected. This is happening in the midst of numerous other advances 
in technology, communication and transportation. The rise in the Internet 
is another occurrence that has lead to the governments of the world 
becoming increasingly interconnected.4 Globalization is a significant topic 
as the nations of the world increasingly trade and invest in one another, 
and the new challenges of global warming, social inequality and terrorism 
are further indicators of how globalized politics may be integral to the 
shaping of future international policies.

In this paper I will first evaluate the concept of political globalization and 
then organize the role of the welfare state in the two aspects of globalization 
i.e., civilizing and the destructive interpretation.

The Role of  Welfare State in the Civilizing Aspect of  Globalization
Reactions to processes contributing to globalization have varied widely 
with a history as long as extraterritorial contact and trade. Philosophical 
differences regarding the costs and benefits of such processes give rise to a 
broad-range of ideologies and social movements. Proponents of economic 
growth, expansion and development, in general, view globalizing 
processes as desirable or necessary to the well-being of human society. 
Employment, better educational opportunities, judicial reforms, new 
rules and principles, human rights are some of the civilizing effects of 
globalization.5 The role of the welfare state in this aspect is to act as a 
facilitator, to create such platforms, where these global opportunities are 
available to the citizens of a nation. This aspect of political globalization 
can be understood through the three organs of the state machinery.

The Judiciary
Globalization has widened the interpretation of laws, principles, and rules 
and given such dimensions to the existing laws that encompass a more 
liberal approach. The state acts as a facilitator accommodating such varied 

3 V. Navarro, J. Schmitt J, et. al.,“Is globalization undermining the welfare state?” 28 Cambridge 
Journal of Economics at 133-152 (2014).

4 D. Rodrik, “Why do more open economies have bigger governments?” 106 The Journal of 
Political Economy at 997-1032 (1990).

5 Barry Jones, The World Turned Upside Down? Globalization and the Future of the State, at 34-
56 (St. Martin’s Press, New York, 2010).
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interpretations through the informal mode of amendments to their laws i.e. 
the judicial reforms.

In 2001, Philippines Chief Justice Hilario G Davide Jr. promulgated a 
five-year Action Program for Judicial Reform (2001-2006), under the 
banner of the so-called ‘Davide Watch’. The mission is to make a judiciary 
that is independent, effective and efficient, and worthy of public trust and 
confidence; and a legal profession that provides quality, ethical, accessible 
and cost-effective legal service to our people and is willing and able to 
answer the call to public service. This Action Program could only be 
facilitated by the loans and grants provided by the World Bank. 
Problems such as delay, congestion longstanding problems of clogged 
court lists, slow processing of cases and consequent lack of confidence in 
the court system to resolve disputes are being discussed at the global level. 
Under the ‘green beret’ approach to law reform, a concept being discussed 
at the global platform, where disputes can be resolved by Alternative 
Dispute Resolutions including, arbitration, conciliation, negotiation, and 
mediation. The World Bank has encouraged and supported the developing 
countries on a number of occasions to bring about judicial reforms. The 
concept of ‘judicial impact assessment’ is part of the global judicial 
reforms. It is an approach being adopted by a number of nations to study 
the impact of new laws and reforms on within its domestic boundaries.

Thus, the welfare state acts as the mediator between the policies and 
reforms being discussed at the global platform and the citizens of a nation. 
To incorporate such changes within the state machinery for the betterment 
of the society at large. 
The Legislature The economic liberalism, free trade and the flow of 
immigrants have resulted in major legislative reforms. Where the domestic 
laws only consisted of laws to govern the internal functioning of a nation 
are now influenced by the customs, treaties and principles of International 
Law. 
Article 253 of the Indian Constitution6 empowers the Parliament to makes 
legislation for implementing any treaty, agreement or convention with 
any other country or countries or any decision made at any international 
conference, association or other body, facilitating globalization. In the 
contemporary world laws are influenced by the globalizing activities 
around the world. Nations incorporate these changes to keep up with this 
transitional phase and to rise to the stature of good governance.

6 The Constitution of India, 1950.
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Efforts to avoid competitive distortions and enhance the protection of 
fundamental rights of workers necessitated international labour standards. 
The resulting movement led to the creation of the ILO in 1919. The laws 
and principles laid down by ILO must be incorporated within the domestic 
labour laws of a nation. In recent years, the many facets and importance 
of the complex interplay of human rights and globalization are reflected in 
the multiple studies conducted on aspects of globalization by the human 
rights organs of the United Nations (U.N.) 

The Universal Declaration of Human Rights (Universal Declaration), 
adapted to itself as “a common standard of achievement for all peoples and 
all nations, to the end that every individual, and every organ of society” 
shall strive to promote respect for, and observance of, the rights. Finally, 
it is noteworthy that human rights law not only potentially imposes 
duties on state actors; it guarantees rights essential for the furtherance 
of globalization. It protects the right to property, including intellectual 
property, freedom of expression and communications across boundaries, 
due process for contractual or other business disputes, and a remedy 
before an independent tribunal when rights are violated. Furthermore, the 
rule of law is an essential prerequisite to the long-term conduct of trade 
and investment.7 

All these principles discussed at the global level must be incorporated by 
the legislature of any particular state to provide its citizens with the right 
opportunities at the right time.

The Executive

A state can only be part of the global movement when all these ideas are 
converted into reality. Globalization is an ‘idea- reality’ concept, the idea 
of globalization creates reality, and the occurrence contributes to reality. 
This concept of globalization is given way only by the efforts of the state. 
Whereby, the idea of globalization is implemented and brought to reality 
by the state. The welfare state plays an important role in facilitating the 
idea of globalization. 

The ‘right to information’ advocated on a global platform empowers the 
governor and the governed. Where one aspect of ‘right to information’ is 
to make information freely available to the citizens, the other to increase 
the level of transparency in the government functioning. 

In 2000, the Beijing conference while reviewing progress made since 

7 J.  Fox, Globalization and the World 55 ( Icon Books, London, 2001).
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the 1995 UN Conference on Women,8 notes that globalization presents 
opportunities to women and facilitates to the concept of women 
empowerment. The welfare state plays an important role to condemn 
gender discrimination and to provide equal opportunities to women as its 
men.

On the social aspect globalization has made its presence felt through the 
heated debates on homosexuality, abortion, live in relations, multiple 
partners and so on. The Bali Youth Forum Declaration convened by the 
U.N.O to facilitate the deliberations on the autonomy of young people 
over their own bodies, pleasures and desires. The International guidelines 
on ‘Sexual Education’ envisage the right to speech and expression as a tool 
to educate young minds. These issues being discussed, on an international 
platform imposes a duty on the welfare state to deliberate and incorporate 
the same within its municipal laws. Even in South Africa, whose Centre-
left government has pursued policies of privatization and deregulation 
since the late nineties, there have been significant developments in the 
field of social welfare. This is exemplified not only by the introduction 
of child support grants (to provide millions of poor children with income 
support), but also by the introduction of free health care for certain 
categories of people around the globe.9 The economic globalization has 
popularized concepts such as ‘basic needs’ and ‘human development’ 
which have become parameters of economic development of a nation.  
National governments have played a pivotal role in allowing greater 
interdependence and economic integration of specific activities through 
the elaboration and adoption of market-oriented policies and regulations, 
at both the international and local levels. Increased global integration in 
a number of economic areas began to intensify in the 1980s when many 
governments supported economic liberalization. 

Globalization has opened the doors towards free trade and unrestricted 
trade opportunities with the emergence of GATT, 1947 and GATT 1994, 
TRIPS 1994, TRIMS and GATS there has been efficient transfer of 
goods, services, intellectual property, foreign direct investment and even 
technology. States have made efforts to uphold free trade and to encourage 
the reduction of trade barriers; this resulted in the establishment of a 
multilateral trading system – the World Trade Organization (WTO). Under 

8 United Nations Conference on Trade and Development, Tenth session, Bangkok Declaration,
        Global Dialogue and Dynamic Engagement (2000),

9 Commission on Global Governance Report, Our Global Neighborhood (Oxford University 
Press, Oxford 1995).
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globalization, therefore, welfare state policies not only remain significant 
but are better facilitated. Economic globalization is, in other words, the 
result of policy decisions made by individual countries that allow global 
market forces to operate.10 

The Role of Welfare State in the Destructive Aspect of 
Globalization
“Where globalization means, as it so often does, that the rich and powerful 
now have new means to further enrich and empower themselves at the cost 
of the poorer and weaker, we have a responsibility to protest in the name 
of universal freedom”-Nelson Mandela.
It may be argued that globalization is a fragmented, incomplete, 
discontinuous, contingent, and in many ways contradictory and puzzling 
process. In a globalizing world the welfare state becomes the key player 
to deal with the destructive aspect of globalization. Since its inception, the 
nation-State has guaranteed internal and external security; underpinned 
the law; funded national welfare systems; provided the structures for 
popular representation; instituted public accountability; and built the 
framework for economic and social activities.11 During the last century, 
the responsibilities of the State have expanded in all these areas under the 
garb of globalization.

1. Sovereignty: Greater economic and social interdependence seems to 
affect national decision-making processes in two fundamental ways. 
It calls for a transfer of decisions to the international level and, due 
to an increase in the demand for participation it also requires many 
decisions to be transferred to local levels of government. This implies 
that “public policies are undertaken at different levels “Thereby, 
globalization entails complex decision-making processes, which take 
place at different levels, namely sub-national, national and global, 
paving the way to a growing multi-layered system of governance.12  
Despite the many concerns about the loss of sovereignty, the State 
remains the key factor in the domestic as well as international 
arenas. In the international arena, closer cooperation and concerted 
action among States represent an exercise of State sovereignty. Such 
concerted action does not necessarily weaken States; rather, it can 
strengthen them by creating a more stable international environment 
and by giving them greater scope to expand their exchanges in a 
variety of fields.

10 Supra note at 12.
11 ibid.
12 Supra note at 8.
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2. Social Equality and Economic Efficiency the Balancing Act: 
According to some observers economic globalization leads to a “race 
to the bottom” characterized “by the progressive movement of capital 
and technology from countries with relatively high levels of wages, 
taxation and regulation to countries with relatively lower levels.” 
There are inequalities generated by the free market. One of the root 
causes of increases in inequality in wage and earnings inequality is 
that new technologies have rewarded more educated workers and 
destroyed the high-paying jobs for the low-skilled workers. The semi-
skilled jobs that were once done by a factory worker in a unionized, 
secure environment, like working for Ford or General Motors, are now 
done by university graduates, programmed robots, and numerically 
controlled machines.13 So the technological factors have played a very 
major role in the United States and presumably are also having an 
effect in the rest of the world. The Welfare State has a significant role 
to play in a globalizing economy. 

3. Promoting Social Solidarity: Growing flexibilities within the 
workforce (a by-product of globalisation), referring to the spread 
of part-time and casual workers and the decline of guaranteed 
employment, has resulted in a new role for national governments 
to play in reconciling the citizen with the state. While national 
governments have accepted the realities of the global economy, they 
have taken measures that not only offer greater social protection for 
those in part-time and casual employment, but also encourage more 
people to enter the labour market and take on flexible work, thereby 
boosting economic productivity.14 In Britain under New Labour Laws, 
the introduction of childcare centres and working and child tax credits 
demonstrates a commitment by government to tackle social exclusion 
within the confines of the global economy. 

4. Power Imbalance: The real issue is which countries set the rules, 
which do they favour and how the least powerful can also influence 
policy-making in the international arena and do it in ways that will 
benefit them. Some countries do not have as much leverage as others 
in setting the international economic and political agenda, due to 
significant power imbalances among nations that are reflected in 
international institutions.15 As a consequence, the present form of 
globalization is largely shaped by the rules advanced by one part 

13 Second White Paper on International Development, “Eliminating World Poverty: Making 
Globalization Work for the Poor” United Kingdom (2000).

14 International Labour Organization, 89th Session, Report VI, 5-21 June, 2013.
15 A.  Giddens, On the Edge: Living with global capitalism at 67 (Vintage Press, London, 2000).
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of the world – namely the most influential – and these rules do not 
necessarily favour developing countries and countries in transition. 
For example, the European Union has lifted barriers on import of 
raw materials from Africa, but not on refined products, which would 
compete with local European products. The welfare state thus, plays 
a pivotal role to decide and deliberate upon policies which are best 
suited for its citizens.16 

5. Decrease Environmental Integrity: Globalization has the potential 
to decrease the environmental integrity as polluting corporations from 
well developed countries can take advantage of developing nations 
weak regulatory rules. The welfare state must develop stringent 
policies to protect the degradation of environment. 

6. Limits Cultural Expressions: Globalization imposes threat to mass 
media being controlled by huge corporations. This could limit the 
cultural expressions. This means that mass media can be used by 
handful corporations to pose risks in the cultural heritage of both well 
developed and developing nations.17 

The role of ‘welfare state’ has been redefined in the global era. In order to 
ensure that society at large benefits from globalization, and to minimize its 
negative effects, countries need to: 

a Reinforce democratic state institutions and promote, when 
needed, decentralization; 

b Strengthen social policies, in particular social safety nets; 

c Reinforce social capital; 

d Promote an efficient public administration; 

e Promote an effective strategy of resource mobilization and 
improve tax administration systems; and 

f Build capacity in the public sector to support the creation 
and application of knowledge, innovation and technology for 
development.18 

16 Paul Krugman, “Competitiveness: A dangerous obsession”, 73 Foreign Affairs New York 2 
(March 2004).

17 Anthony Giddens, The Third Way and its Critics (Polity Press, Cambridge, UK, 2001).
18 Amartya Sen, “If It’s Fair, It’s Good: 10 Truths about Globalization”, Los Angeles Times 

Syndicate, July 14-15, 2008.
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All in all, I reckon that the nation-state continues to play a key role 
under globalization, not only in maintaining social stability through 
improvements in worker’s rights and the creation of generous welfare 
schemes, but also in creating the conditions that have enabled the global 
economy to prosper in the first place. While the welfare state has played 
an integral role in reducing socio-economic inequalities and protecting 
people from various forms of hardship (such as unemployment and 
ill health), it has also proven to be an important catalyst for economic 
prosperity

Conclusion

“To survive and thrive, a global economy must have a more solid 
foundation in shared values and institutional practice which are advanced 
by the Welfare State.”-Oscar de la Renta,

The image of a borderless world in which the nation-state has little or no 
relevance is in many ways misleading. As a matter of fact, two realities 
co-exist. One is the so called borderless virtual world where geography 
does not count, and communication and business transactions can occur 
in a matter of seconds. The other world is that of the everyday life of 
people in which borders still count, local realities are still complex and 
very different among themselves, and most fundamentally where social 
and economic problems still need to be addressed by the welfare state. 

As, discussed in the beginning the concept of globalization has two aspects 
the civilizing and the destructive, in both these aspects the role of the 
welfare state cannot be undermined. Globalization is a global economic 
trend that is here to stay. It has advantages and disadvantages, and these 
things will not disappear. People just need to know how to reap its benefits 
and reduce its risks. People must understand its impact globally and 
work altogether to remedy the problems that may arise in the future. All 
countries in the Global North and Global South must work altogether to 
spread its benefits.

I believe that good governance is a key element in the development 
process of any country, and in ensuring that globalization benefits in a 
society. The State, in partnership with civil society and the private sector, 
has a major role to play in the quest for peace, greater freedom, social 
equity and sustainable development, improving and reforming public 
administration and governance systems is critical in addressing a number 
of issues, including making globalization work for all; alleviating poverty 
and income inequality; advancing human rights and democracy protecting 
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the environment and promoting sustainable development; and managing 
violent conflict and combating international crime. States can either 
guarantee people’ freedom and a measure of social justice or can hold 
back development. How the public sector is structured, administered and 
operated, as well as what policies are pursued, has therefore a great impact 
on people’s well-being. Thus, Globalization is a multi-faceted process 
where the role of the “Welfare State” has been redefined. 

*****



MONEY LAUNDERING AND THE INDIAN 
INITIATIVE

                     
 Dr. Sachin Rastogi1

Abstract
Money laundering is a modern-day crime. It is a global phenomenon 
that affects all countries in varying degrees. It has social, political and 
economic implications. It is the process by which the proceeds from a 
criminal activity are disguised to conceal their illicit origins. Literally, 
laundering means washing or cleaning dirty clothes. Likewise, the term 
Money Laundering is used for cleaning dirty money. It basically involves 
the process of converting ‘dirty’ money to ‘clean’ money. It is a process that 
employs financial, accounting, legal and other instruments in conjunction 
with an object that has either been used in, or derived from, unlawful 
activity.2 The primary purpose of the process is to create a veil of legal 
cleanliness around the object.
                     
Introduction
According to Blacks’ Law dictionary, ‘Money laundering is the term used to 
describe investment or other transfer of money flowing from racketeering, 
drug transactions and other legal sources into legitimate channels so that 
its origin cannot be traced.’ Where a criminal activity generates substantial 
profits, the individual or group involved must find a way to control the 
funds without attracting attention to the underline activity or the person 
involved. Criminals do this by disguising the sources, changing the 
form, or moving the funds to a place where they are less likely to attract 
attention.3 By its very nature it is a hidden activity and therefore, the scale 
of the problem and the amount of criminal money being generated either 
locally or globally each year is impossible to measure accurately. 

Process of Money Laundering4 
The process of money laundering involves three stages, first is the 

1 Associate Professor, Amity Institute of Advanced Legal Studies, Amity University Uttar Pradesh, 
Email: - srastogi@amity.edu, Mob: - 08130810940

2 Kris Hinter seer, Criminal Finance: The Political Economy of Money Laundering in a 
Comparative Legal Context, Kluwer Law International, The Hague, Netherlands, 2002

3 Financial Action Task Force on Money Laundering, Policy Brief (1989) available at: https://
en.wikipedia.org/wiki/Financial_Action_Task_Force_on_Money_Laundering (visited on 
March15, 2018)

4 Economic and Commercial Laws, The Institute of Company Secretaries of India, Lesson 9, pg 
434
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Placement stage, where the launderer introduces his illegal profits into the 
financial system by breaking up large amounts of cash into less conspicuous 
smaller sums that are then deposited directly into a bank account, or by 
purchasing a series of monetary instruments that are later collected and 
deposited into accounts at other location. After the funds are entered 
into the financial system, layering takes place. The launderer engages 
in a series of conversions or movements of the funds to distance them 
from their source. The funds might be channeled through the purchase 
and sale of investment instruments or the launderer might simply wire the 
funds through a series of accounts at various banks across the globe. After 
successful processing of criminal profits through placement and layering 
stages, the launderer moves them to integration. In this stage the funds 
re-enter the legitimate economy. The launderer might choose to invest the 
funds into real estate, luxury assets, or business ventures.

Impact on Economy

Money laundering poses a serious threat to financial system integrity. It 
may emerge as a parallel economic system, within a nation, controlled 
by a few. It can play a havoc with the national economy by bringing in 
unhealthy competition. With huge resources at their disposal, the organized 
group may indulge into price cutting, under charging, intimidation and 
corruption. This will drive out the less equipped competitor giving way to 
formation of monopoly. Economies with growing or developing financial 
centers, but inadequate controls are particularly vulnerable to money 
laundering, as against the established financial centers which implement 
comprehensive anti-money laundering regime. The gaps in a national anti-
money laundering system are exploited by launderers, who tend to move 
their networks to countries with weak or ineffective counter measures. 
This produces a dampening effect on the foreign direct investment. If left 
unchecked, money laundering can erode a nation’s economy by changing 
the demand for cash, making interest and exchange rates more volatile, and 
by causing high inflation in countries where criminal elements are doing 
business.5 The economic and political influence of criminal organizations 
can weaken the social fabric, collective ethical standards and ultimately 
the democratic institutions of society. In countries transitioning to 
democratic systems, this criminal influence can undermine the transition. 
Most fundamentally money laundering is inextricably linked to underlying 
criminal activity that generated it. Laundering enables criminal activity to 
continue.

5 Money Laundering in India: An Offshoot of Drug Trafficking available at: http://shodhganga.
inflibnet.ac.in:8080/jspui/bitstream/10603/18155/10/10_chapter4.pdf (Visited on March 10, 
2018)
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Criminalization of Money Laundering

The objective of the criminalization of money laundering is to take the 
profit out of crime. The rationale for the creation of the offence is that it is 
wrong for individuals and organizations to assist criminals to benefit from 
the proceeds of their criminal activity or to facilitate the commission of 
such crimes by providing financial services to them.

Money laundering offences have similar characteristics globally. There 
are two key elements to a money laundering offence:

i. The necessary act of laundering itself i.e. the provision of financial 
services; and

ii. A requisite degree of knowledge or suspicion (either subjective or 
objective) relating to the source of the funds or the conduct of a 
client.

The act of laundering is committed in circumstances where a person is 
engaged in an arrangement (i.e. by providing a service or product) and 
that arrangement involves the proceeds of crime. These arrangements 
include a wide variety of business relationships e.g. banking, fiduciary 
and investment management. In some cases, the offence may also be 
committed where a person knows or suspects that the person with whom 
he or she is dealing is engaged in or has benefited from criminal conduct.6 

Some recent transactions/ payments which have been found susceptible 
are:7

i. Prepaid Value Cards: The increasing role of non-banks in offering 
prepaid value cards, electronic purses, mobile payments, internet 
payment services and digital precious metals.

ii. Online Payment Systems: Money launderers make illicit cash 
disappear in a maze of online accounts. The locations of the operators 
and websites are often unknown or they are located in jurisdictions 
which will not render assistance to a criminal investigation.

iii. Gatekeepers to establish Sophisticated Trusts: These professional 

6 https://www.int-comp.org/careers/a-career-in-aml/what-is-money-laundering/ (visited on March 
7, 2018)

7 Aseem Chawla, ‘Prevention of Money Laundering: A Global Panorama’, 
available at: http://www.mondaq.com/india/x/591688/Money+Laundering/
Prevention+of+Money+Laundering+A+Global+Panorama (visited on March 7, 2018)
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accountants, lawyers, and company service providers engage in both 
self-laundering and third-party laundering. FATF considers Politically 
Exposed Persons (PEPs) as gatekeepers because they have access 
to funds and systems in their country which they can manipulate 
to personal advantage, and because they have the power to change 
financial legislation or rules for their own benefit. Such actors often 
engage in self-laundering of state funds which they have extracted for 
themselves.

Indian Initiative

Various initiatives have been taken at the International level to deal with 
the problem. The major international agreements addressing money 
laundering include the UN Convention against illicit trafficking in Drugs 
and Psychotropic Substances (also known as the Vienna Convention) 
and Council of Europe Convention on Laundering, Search, Seizure and 
Confiscation of the proceeds of Crime. The Vienna Convention, laid 
down the groundwork for efforts to combat money laundering by obliging 
the member states to criminalize the laundering of money from drug 
trafficking. The convention also establishes the principle that domestic 
bank secrecy provisions should not interfere with international criminal 
investigations.8 Another major step was the establishment of Fast Action 
Task Force (FATF) as a policy making body in 1989 by the members of the 
G-7 Summit held in Paris. The objectives of the FATF are to set standards 
and promote effective implementation of legal, regulatory and operational 
measures for combating money laundering, terrorist financing and other 
related threats to the integrity of the international financial system. 

India has consistently maintained a robust Anti-Money Laundering 
(AML) system. Historically, the country’s strict foreign-exchange 
laws and transaction reporting requirements, together with the banking 
industry’s Know Your Customer (KYC) policy, made it difficult for 
criminals to use banks or other financial institutions to launder money. 
Large portions of illegal proceeds are accordingly laundered through 
the alternative remittance system called “hawala” which facilitates the 
conversion of black money to white money. This mechanism does not 
leave any paper trail and this is a nightmare for the investigative agencies. 
Under the hawala system, individuals transfer value from one location to 
another, often without the actual movement of currency. The problem of 
money laundering was addressed by various statutes such as The Income 

8 United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 
1988 available at: http://www.unodc.org/pdf/convention_1988_en.pdf (visited on March 10, 
2018)
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Tax Act, 1961, The Conservation of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974 (COFEPOSA), The Smugglers and 
Foreign Exchange Manipulators Act, 1976 (SAFEMA), The Narcotic 
Drugs and Psychotropic Substances Act, 1985 (NDPSA), The Benami 
Transactions (Prohibition) Act, 1988, The Prevention of Illicit Traffic 
in Narcotic Drugs and Psychotropic Substances Act, 1988, The Foreign 
Exchange Management Act, 2000, (FEMA).

The Prevention of Money Laundering Act, 2002

In India, The Prevention of Money Laundering Act, 2002 (PMLA) was 
created as a principal weapon against money laundering. It forms the core 
of the legal framework to combat money laundering and was initially 
focused on banking companies, financial institutions and intermediaries by 
administering KYC and other reporting requirements such as suspicious 
transactions reporting, etc. Later it was amended to cover NGOs also. Under 
the PMLA, the Financial Intelligence Unit (FIU) scrutinizes the records 
to spot suspicious transactions and then the Enforcement Directorate 
(ED) goes ahead with investigation and prosecution. India’s Prevention of 
Money Laundering Act of 2002 requires financial institutions to develop 
training programs to combat money laundering and terrorist financing 
activities within the country. Section 3 of the Act,9 defines the offence of 
money laundering and lays down that ‘whosoever directly or indirectly 
attempts to indulge or knowingly assists or knowingly is a party or is 
actually involved in any process or activity connected with the proceeds 
of crime including its concealment, possession, acquisition or use and 
projecting or claiming it as untainted property shall be guilty of offence of 
money laundering.’

Proceed of crime referred above means any property derived or obtained 
directly or indirectly, by any person as a result of criminal activity relating 
to a scheduled offence or the value of any such property.10 The act provides 
for rigorous imprisonment for a term which shall not be less than 3 (three) 
years and which may extend to 7 (seven) years and in case of offence 
specified under paragraph 2 of Part A of the Schedule, may extend to 10 
(ten) years. The offender shall also be liable for a monetary fine.11 The Act 
further makes provision for the attachment, adjudication and confiscation 
of the proceeds of crime. The said property can be attached for a period not 
exceeding 180 days if the authority has reason to believe that the offense 
of money laundering has taken place. The Act confers power upon the 

9 The Prevention of Money-Laundering (Amendment) Act, 2012, (Act 2 of 2013)
10 Section 2 (u), The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
11 Section 4, The Prevention of Money-Laundering (Amendment) Act, 2012, (Act 2 of 2013)
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Director to call for records of transactions or any additional information 
that may be required for the purposes of investigation. The Director may 
also make inquiries for non-compliance of the obligations of the reporting 
entities. The Director or any other officer who provisionally attaches any 
property shall, within period of thirty days from such attachment, file a 
complaint stating the facts of such attachment before the Adjudicating 
Authority established under this Act.12 

Section 8 details the procedure of adjudication. After the official forwards 
the report to the Adjudication authority, the Authority should send a show 
cause notice to the concerned persons within 30 days. After considering the 
reply and all related information, the Authority may finalize the attachment 
order and order for confiscation.13 After an order of confiscation has been 
made, all the rights and title in that property shall vest absolutely in the 
Central Government free from all encumbrances.14 Where an order has 
been under this act for the attachment or confiscation of a property and the 
said property is suspected to be in a contracting State, the Special Court 
may issue a letter of request to the court or an authority in the contracting 
State for execution of such order.15

Any person aggrieved by the order of the Adjudicating Authority may prefer 
an appeal within a period of 45 days to the Appellate Tribunal established 
by the Central Government under this act16 and a further appeal may be 
preferred to the High Court within 60 days from the communication of 
the order of the Appellate Tribunal.17 The Act provides for the process of 
transfer of cases of the Scheduled offences pending in a court which had 
taken cognizance of the offence to the Special Court for trial. In addition, 
on receiving such cases, the Special Court shall proceed to deal with it 
from the stage at which it was committed.18 The Act declares that the 
offences are to be cognizable and non-bailable.19 The burden of proof will 
be on the accused to prove that he is not guilty of an offence under this 
act.20 

The act also lists modalities of disclosure by financial institutions regarding 
reportable transactions, confiscation of the proceeds of crime, declaring 

12 Section 5, The Prevention of Money-Laundering (Amendment) Act, 2012, (Act 2 of 2013)
13 The Prevention of Money-Laundering (Amendment) Act, 2012, (Act 2 of 2013)
14 Section 9, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
15 Section 60, The Prevention of Money-Laundering (Amendment) Act, 2012, (Act 2 of 2013)
16 Section 26, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
17 Section 42, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
18 Section 43, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
19 Section 45, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
20 Section 24, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
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money laundering as an extraditable offence and promoting international 
cooperation in investigation of money laundering. Co-operative banks, 
non-banking financial companies, chit funds and housing financial 
institutions come under its ambit. The act also makes it mandatory for 
banking companies, financial institutions and intermediaries to maintain a 
record of all transactions of a prescribed value and to furnish information 
whenever sought within a prescribed time period.21

The Act further makes provision for reciprocal arrangements with other 
countries. The Central government may enter into an agreement with the 
government of any country outside India for enforcing the provisions of 
this act and for exchanging of information for the prevention of any offence 
under this act or under the corresponding law in force in that country or for 
investigation of cases relating to any offence under this act.22

Judicial Initiative

Union of India vs. Hassan Ali Khan & Anr23

The accused was charged for having committed an offence punishable 
under Section 4 of the Prevention of Money Laundering Act, 2002. 
Show-cause notices were issued to the accused for alleged violation of 
Sections 3A and 4 of FEMA for dealing in and acquiring and holding 
foreign exchange to the extent of Rs.36, 000 crores approximately in 
Indian currency, in his account with the Union Bank of Switzerland. 
Inquiries also revealed that Shri Hassan Ali Khan had obtained at least 
three Passports in his name by submitting false documents, making false 
statements and by suppressing the fact that he already had a Passport. 
Based on the aforesaid material, the Directorate of Enforcement arrested 
the accused and produced him before the Special Judge, PMLA but the 
accused was released on bail. The Supreme Court set aside the order of the 
Special Judge, PMLA and directed that the accused be taken into custody. 
The Supreme Court observed that the offence of money laundering is an 
offence of a grave nature and a person indulged in it cannot escape from 
the hands of the law. 

Hari Narayan Rai vs. The Union of India24

In this case the court observed that though Section 45 of PMLA gives a 
provision to grant bail if the Court is satisfied that the accused is not likely 

21 Section 12, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
22 Section 56, The Prevention of Money-Laundering Act, 2002, (Act 15 of 2003)
23 (2011) 12 SCC 685  
24 2010 SCC Online Jhar 475
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to commit any act in furtherance of the offence, but it can be rejected 
looking into the seriousness of the offence and the material collected 
against the offender during investigation. The High Court held that it was 
clear that the offence under the said Act would continue till the accused 
continues to hold proceeds of crime and got himself involved in the 
process and activity connected with the proceeds of crime projecting the 
same as untainted property and in the present case, the accused had been 
attempting to convert and project the proceeds of crime in the aforesaid 
manner. Further, sufficient material had been collected during investigation 
to prove the guilt of petitioner. Since the allegations against the petitioner 
were very serious and sufficient material had come up against him, his 
prayer for bail was rejected.

Arun Kumar Mishra vs. Directorate of Enforcement25

Five employees of Punjab National Bank and other persons were charged 
for misappropriating the funds of PNB and also causing a pecuniary gain to 
themselves or any other persons and correspondingly pecuniary loss to the 
PNB. Section 3 of the PMLA specifically mandates that the act of money 
laundering should be intentional; therefore, it has to be traced to the point 
of time when the actual transaction took place. The question involved was 
whether the provisions of law can have retrospective effect? It is settled 
principle of law that the provisions of law cannot be retrospectively applied, 
as Article 20(1) of the Constitution bars the ex-post facto penal laws and 
no person can be prosecuted for an alleged offence which occurred earlier, 
by applying the provisions of law which have come into force after the 
alleged offence. Thus, the court disposed -off the case stating that if the 
offence of money laundering is established against the petitioner in this 
case, then the Enforcement Directorate shall be at liberty to initiate fresh 
proceedings against the petitioner in accordance with law, thereafter. 

Conclusion

The real challenge of money laundering is more than something which 
is country specific. It involves the professional service providers like 
accountants, lawyers and similar professionals, who operate not only 
in non-cooperative jurisdiction, but also in some FATF countries. Such 
service providers set up and manage entities with corporate status, thereby 
giving the apparatus of money laundering considerable sophistication and 
a gloss of respectability. The increasing significance of international co-
operation and cross-border dependence has given powers to international 

25 CRL. M.C. 5508/2014, High Court of Delhi
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organizations to suggest measures and practically apply them for the 
causes of money laundering and other illicit manifestations of it. The 
solution therefore pragmatically rests more in the actual implementation 
of the policy-making by the Governments and international organizations, 
and therefore can be resolved effectively through efficient monitoring and 
inherent discipline by the administrative authorities and decision makers. 
There is still a further need to increase the enforcement and take more 
strict actions against the persons violating them.

*****
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JUDICIAL ACTIVISM: A TOOL TO PROTECT 
AND WIDEN THE SCOPE OF CIVIL LIBERTIES 

PROVIDED UNDER INDIAN CONSTITUTION
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Abstract

The responsibilities that a court carries in a country with a written 
constitution are very onerous–much more onerous than the responsibilities 
of a court without a written constitution. The edifice of any democratic 
government rests on three pillars – the Executive, Legislature and 
Judiciary. In playing its assigned role, the judiciary keeps a check on 
working of the Executive and the Legislature. Through judicial activism, 
the higher judiciary plays the role of an activist, in performing the tasks 
assigned to it by the Constitution of India. This paper delves into the depth 
regarding how courts participate in judicial activism and how judicial 
activism is a crucial tool in ensuring the goals that were envisioned by the 
founding fathers of the Constitution. Whether it is by wide interpretation 
of Constitutional provisions or by overriding judicial precedents, this 
paper highlights how courts employ dynamic and innovative approaches 
to tackle the contemporary problems related to a progressing society.
                     
Introduction
The traditional role of a judge in a court of law has been to be an arbiter 
and settle the debate in front of it and adjudicate upon the matter at hand 
impartially. The Executive, Legislature and the Judiciary are the three 
organs of the government, with their respective functions and powers 
clearly demarcated. The Legislature makes the law; the Executive executes 
the law; the Judiciary enforces the law . These organs are endowed with 
their powers and functions by the Constitution of India, which is the 
supreme law of our Motherland. The Judiciary in India performs various 
important functions, which are not restricted to traditional Civil and 
Criminal matters. Some of such functions are as follows:

• Prevention of violation of law
• Making of new law 

1 Assistant Professor, School of Law, The North Cap University, Gurugram, Haryana
2 Assistant Professor (Sel. Grade), School of Law, The North Cap University, Gurugram, Haryana
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• Deciding on constitutional questions
• Interpreting the Constitution and other statutes 
• Protection of fundamental rights 

The Courts, thus, act as the absolute interpreter and guardian of the 
supremacy of the Constitution - by keeping the organs of the government 
within the specified legal bounds. The judiciary acts as the watchdog and 
keeps a check on the governmental actions. The most recent example 
seen was ban on sale of crackers in Delhi NCR, as a measure to curb the 
menace that the pollution has lately become. The ban was declared by 
the Apex Court after no effective preventive measures were taken by the 
Executive to prevent the post-Diwali polluted menace that happened in 
2016. It goes without saying that the Judiciary has an obligation to ensure 
basic civil liberties and also make certain that fundamental rights aren’t 
unjustifiably encroached. 

Lately, however, it has become fashionable for Judges to jump into the 
fray and actively participate in the debate by supporting one side or the 
other and this process masquerades under the felicitous name “judicial 
activism”.3 The question arises - what exactly one means by the term 
‘judicial activism’? In past few decades, the usage of the term has become 
quite common and ordinary. The Indian Judiciary has come across several 
cases where it was in the interest of justice to go beyond reasonable 
interpretation of law. In certain cases, it was out of sheer necessity for the 
Courts, to go beyond their neutral character and take the responsibility of 
framing laws. Relaxation of rule of locus standi is one such example of 
extension of judicial powers to also include judicial legislation. Black’s 
Law Dictionary defines Locus Standi as a place of standing; standing in 
court, a right of appearance in a court of justice, or before a legislative 
body, on a given question.4 This development in judicial delivery system 
brought a new dimension and is considered as a silent “legal revolution” 
and it has cast away all the shackles of technical rules of procedure and 
encouraged the litigation from public spirited person. Bhagwati, P. N. J., in 
S. P. Gupta v. Union of India5, articulated the concept of PIL as follows -  

“Where a legal wrong or a legal injury is caused to a person or to a 
determinate class of persons by reason of violation of any constitutional or 

3 Upendra Baxi, The Avatars of Indian Judicial Activism, Explorations in the Geographies of 
Injustice, in Fifty Years of the Supreme Court of India: It’s Grasp and Reach (S.K. Verma & 
Kusum, Eds., 2000) at pp. 156-207.

4 Black’s Law Dictionary Revised, p.1090 (West Publishing Co., St. Paul, 4th Edn, 1968)
5 AIR 1982 SC 149
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legal right or any burden is imposed in contravention of any constitutional 
or legal provision or without authority of law or any such legal wrong or 
legal injury or illegal burden is threatened and such person or determinate 
class of persons by reasons of poverty, helplessness or disability or socially 
or economically disadvantaged position to approach the court for relief, 
any member of public can maintain an application for an appropriate 
direction, order or writ in the High Court under Article 226 and in case 
any breach of fundamental rights of such persons or determinate class 
of persons, in this court under Article 32 seeking judicial redress for the 
legal wrong or legal injury caused to such person or determinate class of 
persons.”

Black’s Law Dictionary defines judicial activism as “a philosophy of 
judicial decision-making whereby judges allow their personal views about 
public policy, among other factors, to guide their decisions, usually with 
the suggestion that adherents of this philosophy tend to find constitutional 
violations and are willing to ignore precedent.” 

Role of Judicial Activism in ensuring individual liberties

The crucial goal of the Indian Constitution, as enunciated by its Preamble, 
is to secure to all the citizens “Justice — Social, Economic and Political; 
Liberty of Thought, Expression, Belief, Faith and Worship; (and) Equality 
of Status and [of] Opportunity.” In order to achieve the said goal, it 
becomes essential that all three organs of the state work efficiently and in 
harmony. This is where the doctrine of separation of powers comes into 
play. One must say that the Parliament and various State Legislatures have 
enacted several laws, regulating activities in the social, economic and 
political realms. The laws of the land also kept a special focus on weak 
and vulnerable sections of the society, to ensure that they are provided with 
adequate opportunities to break the vicious cycle of oppression they have 
been subjected to, owing the caste-based system that has being followed 
since time immemorial in the Indian society. Of course, one cannot deny 
that there have been areas where the Legislature has failed to fulfill its 
duties, where laws were made to protect the interests of the State, but 
overall, it can be safely said that the Legislature has managed to fulfill its 
share of duties.

What good does a law bring if its effective and efficient enforcement is 
not ensured? As mentioned above, the Executive is the organ of the state 
which is entrusted with the duty of enforcement of the law. However, it 
is a matter of common knowledge that the Executive has grossly failed in 
implementation of the laws made by the Legislature – in letter as well as 
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in spirit. This is an aspect of Indian governance that has been criticized by 
several philosophers and economists, both national as well as international. 
Gunnar Myrdal, Scandinavian scholar, famously called (in the 1970s) it 
a ‘soft state,’ precisely because it does not have the will and the requisite 
discipline to implement the laws made by it.6  

In such scenario, when a case is made before a court (usually a High 
Court or the Supreme Court), the Court cannot refuse to comment on 
the situation, stating that it is the duty of the administrators to ensure 
implementation of the law. The higher courts in the Indian judiciary have 
been entrusted to maintain the sanctity of the Constitutional provisions, 
specifically laid down in the Preamble and Part III i.e. the Fundamental 
Rights. In such a case, an extension of powers of the judiciary is termed 
as ‘judicial activism’. The general usage of the term is in a negative sense. 

The instances of judicial activism can be seen in following ways:

a. Overturning any law as unconstitutional (as seen in the scrapping of 
National Judicial Appointments Commission Act, 2014)

b. Overturning judicial precedents (the precedent set in A. K. Gopalan’s 
case was overruled in Maneka Gandhi’s case ) 

c. Interpretation of the Constitution (Article 21 of the Constitution has 
been given widest possible interpretation and has been declared to 
include Right to live with dignity, Right to livelihood, Right to live 
in clean environment etc. within its ambit)

Lord Denning, in his lecture, said:7

“No one can suppose that the executive will never be guilty of the sins 
that are common to all of us. You may be sure that they will sometimes 
do things which they ought not to do and will not do things that they 
ought to do. But if and when wrongs are thereby suffered by any of us, 
what is the remedy? Our procedure for securing our personal freedom 
is efficient, but our procedure for preventing the abuse of power is not. 
Just as the pick and shovel is no longer suitable for the winning of coal, 
so also the procedure of mandamus, certiorari, and actions on the case 
are not suitable for the winning of freedom in the new age. They must be 
replaced by new and up to date machinery, by declarations, injunctions, 
and actions for negligence and, in judicial matters, by compulsory powers 

6 Editorial, “Judicial Activism: A Perspective”, The Hindu, April 30, 2008
7 Lord Alfred Denning, “Freedom under the Law. The Hamlyn Lectures. First Series”, p. 126 

(Stevens & Sons, Ltd., 1949)
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to order a case stated. This is not a task for Parliament. This does not 
mean that the courts will interfere with a public authority which exercises 
its powers genuinely in the public interest. It is not the use of powers, but 
the misuse of them, which the courts will intervene to prevent.”

Courts have an obligation to fulfill the aspirations of the subjects of the state 
and are bound to respond to the aspirations of the citizens. As mentioned 
in preceding sections, judicial activism implies administering justice 
whereby judges include their personal opinion and ignore the existing 
judicial precedents. Thus, a judge can deter from the set path of neutrality 
and include his own personal views on public policy in the judgment. 
Judicial activism can be described as progressive judicial thinking, which 
in turn, gives wider meanings to letters of law. As society progresses, 
it faces contemporary set of challenges. In such a case, new judicial 
interpretations provide the necessary tools for handling constructively 
the contemporary problems of the society. It is a creative thought process 
through which the court displays vigor, enterprise, and initiative, pulsating 
with the urge of the creating new and refined principles of law. It is a sort 
of judicial creativity.8  

A study of the notable cases of the Supreme Court speak of the fact that the 
Indian judiciary has adopted strong sentiments in favor of Public Interest 
Litigation and the functioning of judiciary reveals that it has exercised its 
powers in the most creative manner and devised new strategies to ensure 
the protection of Human Rights to the people. In our country more than 
80 percent of people are socially suppressed, economically depressed 
and educationally backward and are subjected to discrimination as a rule. 
In such an explosive situation causing adverse effect on society, when 
the executive and the legislature are apathetic and fail to discharge their 
constitutional duties and deliver the goods, the apex court which is the 
custodian of citizens’ rights and liberties has no other choice but to step in 
and direct these constitutional functionaries to discharge their obligations. 
In Nilabati Behera vs Union of India9, the Supreme Court held that the 
real threat to rule of law came from the growing lawlessness of the state 
functionaries, particularly the police, and wherever there was contravention 
of human rights and fundamental rights, there was an enforceable right to 
compensation. In the cases known as Bhagalpur Blinding Cases: Khatri 
II v. State of Bihar10, and Khatri IV v. State of Bihar11, it was declared 
that the court is not helpless to grant relief in a case of violation of the right 

8  Ramanathaiyer’s Advanced Law Lexicon (2005 Edition) Book III, p. 2513
9 AIR 1993 SC 1960
10  (1981)1 SCC 627
11 AIR 1981 SC 1068
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to life and personal liberty and it should be prepared “to forge new tools 
and devise new remedies” for the purpose of vindicating these precious 
fundamental rights. In Peoples’ Union for Civil Liberties v. Union of 
India12, it was observed that fundamental rights themselves have no fixed 
content; most of them are empty vessels into which each generation must 
pour its content in the light of its experience. The attempt of the court 
should be to expand the reach and ambit of the fundamental rights by 
process of judicial interpretation. The Constitution is required to be kept 
young, energetic and alive. In Union Carbide Corporation v. Union of 
India13, it was observed that:

“We have to develop our own law and if we find that it is necessary to 
construct a new principle of liability to deal with an unusual situation 
which has arisen and which is likely to arise in future… there is no reason 
why we should hesitate to evolve such principle of liability.”

There are numerous other cases wherein the Supreme Court and different 
High Courts have shown a lot of judicial awareness towards protection 
of individual rights and liberties. Maneka Gandhi’s case saw a wide 
interpretation of Article 21, with a wide meaning given to ‘life, liberty and 
procedure established by law.’ Some instances of judicial legislation are: 

a. Guidelines for inter-county adoption in Laxmi Kant Pandey v. Union 
of India14, wherein the Court asserted that, every application from 
a foreigner desiring to adopt a child must be sponsored by social or 
child welfare agency recognized or licensed by the government of 
the country in which the foreigner is a resident. Any application by a 
foreigner for taking a child in adoption cannot be entertained directly 
by any social welfare agency in India working in the area of Inter-
Country.

b. Guidelines for sexual harassment of working women at the workplace 
as laid down in Vaisakha v. State of Rajasthan.15 The judgment was 
unprecedented because the Apex Court relied on International treaties 
that have not been transformed into municipal laws. The court dealt 
with statutory vacuum creatively, by considering the route of ‘judicial 
legislation’. The judgment went on to declare that right to safe working 
environment is a fundamental right of a working woman under Art. 21 
of the Constitution.

12 AIR 2003 SC 2363
13 (1991) 4 SCC 584
14 AIR 1987 SC 232
15 AIR 1997 SC 3011
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c. Abolition of child labor in M. C. Mehta v. State of Tamil Nadu16. 
The Supreme Court considered the constitutional perspectives of the 
abolition of the child labour in the notorious Sivakasi Match industries. 
The Court, then, issued detailed directions to eradicate the practice 
of employing children below the age of 14 years in this hazardous 
industry. It was further emphasized that abolition of child labour is 
definitely a matter of great public concern and significance.

d. Recognition of transgender as third gender in National Legal Service 
Authority v. Union of India17. The Apex court held that binary gender 
identity was violating transgender community’s Right to freedom of 
speech and expression under Art 19(1)(a). Right to freedom of speech 
and expression includes the right to expression of one’s self-identified 
gender. Expression of oneself according to his self-recognized gender 
is an aspect of personal autonomy protected under Article 21.

e. Guidelines for rights of prisoners in confinement in Sunil Batra v. 
Delhi Administration18. The Apex Court made an effort to humanize 
jail conditions. The Supreme Court held that there is no total deprivation 
of a prisoner’s rights of life and liberty. The Supreme Court held that 
there is no total deprivation of a prisoner’s rights of life and liberty. 
The judgment crystallized the legally enforceable rights of a prisoner. 

f. Recognition of right to reject in Peoples’ Union for Civil Liberties v. 
Union of India19. This was the case which brought about the option 
of “None of the above” in the General elections of 2014 and many 
state elections that have been held since the passing of this judgment. 
The voters will have a “None of the above” option if they don’t feel 
that the candidates deserve a vote. The Court said, “Democracy is 
all about choice. This choice can be better expressed by giving the 
voters an opportunity to verbalize themselves unreservedly and by 
imposing least restrictions on their ability to make such a choice. By 
providing NOTA button in the EVMs, it will accelerate the effective 
political participation in the present state of democratic system and 
the voters in fact will be empowered. We are of the considered view 
that in bringing out this right to cast negative vote at a time when 
electioneering is in full swing, it will foster the purity of the electoral 
process and also fulfil one of its objectives, namely, wide participation 
of people.”

16 AIR 1997 SC 699
17 (2014)5 SCC 438
18 1980 AIR 1579
19 Writ Petition (Civil) No. 161 of 2004
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g. Prohibition on sale of acid in Laxmi v. Union of India20. Sellers can 
now only sell the chemical after the buyer showed a government issued 
photo identity card and after specifying the purpose of purchase. The 
seller should submit the details of sale to the local police within three 
days of the transaction. An order was also passed, directing the State 
authorities to pay compensation to the victims. Such obligation of 
compensating was made mandatory in nature and that mandate cannot 
be disobeyed. 

h. Doctrine of basic structure laid down in Keshavanand Bharti vs state 
of Kerala21. The landmark judgment overruled the judgment given 
in Golak Nath’s case and held that basic structure of the Constitution 
cannot be amended. The power to check validity of the Constitution 
was retained by the court. Many basic features were chosen including 
federal character of the Constitution, fundamental freedoms, and 
mandate to build a welfare state and egalitarian society, and any of the 
fundamental rights. 

i. Expansion of ambit of Art 21 to include right to livelihood and right 
to live with dignity. The Supreme Court in Olga Tellis v. Bombay 
Municipal Corporation22 adjudicated that right to life also includes 
right to livelihood. The Supreme Court held that right to livelihood is 
an equally important facet of the right to life because, “no person can 
live without the means of living, that is, the means of livelihood. If the 
right to livelihood is not treated as a part of the constitutional right to 
life, the easiest way of depriving a person his right to life would be 
to deprive him of his means of livelihood to the point of abrogation.”

Need of Judicial Activism
Critics of judicial activism argue that judicial activism violates the doctrine 
of separation of powers. According to the doctrine of separation of powers, 
all the three constitutional functionaries – executive, legislature and 
judiciary are allotted three different functions. There have been allegations 
that judiciary has jumped into the other two fences by indulging both in 
policy making and policy execution, that such an over-activist approach 
on the part of the judiciary is unconstitutional. The question arises that 
what is judiciary doing to violate the doctrine of separation of powers? 

According to Prof. Upendra Baxi:23

20 (2014)4 SCC 431
21 AIR 1962 SC 933
22 1986 AIR 180
23 Quoted in Manika, “Judicial Activism: A means for Attaining Good Governance”, Nyaya Deep, 

NALSA, Vol. VII, Issue 3, July 2006, pp. 117- 132, p. 12
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“Judicial activism is an inscriptive term. It means different things to 
different people. While some may exalt the term by describing it as judicial 
creativity, dynamism of the judges, bringing a revolution in the field of 
human rights and social welfare through enforcement of public duties etc. 
Others have criticized the term by describing it as judicial extremism, 
judicial terrorism, and judicial transgression into the domains of the other 
two organs of the state negating the constitutional spirit.”

Conclusion

It cannot be ignored that this socio-economic movement of court has 
increased the hope of people for justice. This is necessary for democratic 
set-up and establishment of rule of law. Wide interpretations of Art 19 
and Art 21 have expanded the horizon of fundamental rights in India. 
Such an expansion would not have been possible had judiciary adopted a 
laid back approach towards state of affairs. There were many laws which 
were insufficient to cater to the contemporary problems of the society. 
Inclusion of transgender as the third gender is a perfect example for this. 
Hence for this particular reason, there must be the existence of judicial 
activism in the country; to have a good grip on the issues raised by the 
citizens. Judicial activism is an essential aspect of the dynamics of the 
constitutional court. It must work for the benefit of citizens but within the 
boundary or within the limits of judicial process. This activism should be 
accompanied with honesty and should win confidence and inspire faith in 
the minds of public. 

It is quite true that on some occasions, the courts might have overstepped 
their limits. For example, orders directing the construction of roads or 
bridges, orders seeking to lay a timetable for the running of trains, orders 
directing beautification of a railway station and so on. But these again are 
mere aberrations. To repeat, one must look at the generality of the picture 
and not draw conclusions from a few wrong examples. 

*****
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Abstract
Media is one of the strongest pillar of democracy particularly in India 
as it is uncontrollable wing of the democracy. Even the three organs of 
the government are under constant surveillance through the system of 
Checks and Balances but the Freedom of Media is unregulated.  Media 
which originated with the basic purpose of disseminating information 
has outcast its role and has gone to an extend of playing the function 
of Judiciary. The Media by passing verdict not only infringes with the 
right of the accused of fair trial but also interferes with the independency 
of Judiciary. From various judgments it is crystal clear that Media Trial 
amounts to Contempt of Court and there is an urgent need to regulate the 
working of Media and make them accountable for their functioning.
                     
INTRODUCTION

Media is one of the strongest Pillar of Democracy particularly in India as 
it is uncontrollable wing of the Democracy. Even the three organs of the 
government are under constant surveillance through the system of Checks 
and Balances but the Freedom of Media is unregulated.  As beautifully 
quoted by the first Prime Minister of Independent India Pandit Jawaharlal 
Nehru - “I would rather have a completely free press with all the dangers 
involved in the wrong use of that freedom than a suppressed or regulated 
press.” But that enlighten soul could not foresee the consequences which 
would flow from the unrestricted freedom of press and the current scenario 
rightly justifies the statement “Absolute Power corrupts Absolutely” and 
so the statement holds correct in the context of absolute freedom of media. 

Media which originated with the basic purpose of disseminating 
information has outcast its role and has gone to an extend of playing the 
function of Judiciary. The present-day media has no hesitance to declare 
a mere accused as a convict. The Media Studios have tuned into a Court 
Rooms and the Journalists have assumed themselves to be the judges. 
Thus, a parallel system of judiciary is ruling our country today which 

1 Assistant Professor, Vivekananda Institute of Professional Studies, VIPS, GSSIP University
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has the power to mould public opinion. Media by interfering with the 
functioning of judiciary is not only violating the most sacrament concept 
of Independence of Judiciary but is also undermining the trust of people in 
the justice delivery system of the country.  

The makers of the Constitution never intended to grant special status to 
Freedom of Press as it is nowhere mentioned in Part III of the constitution 
infract it is judiciary which has recognized that freedom of speech and 
expression also includes freedom of press. The institution of Press which 
originated with a noble cause of spreading information and awareness has 
turned into a profit-making business with no sense of social responsibility 
and with the only concern of increasing TRP’s. They believe in broadcasting 
news which will fetch them with more TRP and are least concerned with 
the news of social importance.

Balancing of the Two Rights: Right of Freedom of Speech and 
Expression and Right of Fair Trial

Freedom of the Media to which our Founding Fathers were greatly 
attached finds no mention in Part III of our Constitution which guarantees 
certain fundamental rights. There is no specific guarantee of Freedom of 
the Media as in the Constitutions of other countries. Speaking on behalf 
of the Committee, Dr. B.R. Ambedkar expressed that, “the media has no 
special rights which are not to be given or which are not to be exercised 
by the citizen in his individual capacity. Thus, the Fundamental Freedom 
of speech and expression bestowed upon media is the result of Judicial 
Activism. Right from Ramesh Thappar v. State of Madras2, in which the 
court held that the freedom of speech and of the press lay at the foundation 
of all democratic organizations. Thereafter, the freedom of the press 
had begun to be widely enforced and acknowledged. In Prabhu Dutt v. 
Union of India3, the Supreme Court held that the right to know news and 
information regarding administration of the government is included in the 
freedom of press. This right is not absolute and hence, restrictions can be 
imposed on it in the interest of the society, and the individual from whom 
the press obtains the information.

It is beyond one’s doubt that the Fundamental Right of Freedom of Speech 
and Expression guaranteed under Article 19(1)(a) of the Constitution is the 
heart and soul of the various Fundamental Rights provided under Part III 
of the Constitution. Further, it is also known that the Fundamental Rights 
are not absolute in its nature. Exercising the right under Article 19 (1)(a) of 

2 AIR 1950 SC 124
3 AIR 1982 SC 6
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the constitution to such an extent that it results in violation of the right of 
the accused of fair trial is not permissible. If the democracy enables citizen 
freedom of speech and expression then on the other hand it also entitles the 
right of fair trial. The authorities on various occasions have emphasized 
on the importance of fair trial.  Parties have a constitutional right to have 
a fait trial in the court of law, by an impartial tribunal, uninfluenced by 
newspaper dictation or popular clamor.4

The Court also in Sushil Sharma v. The State (Delhi Administration) 
and Ors5 it was held by the Delhi High Court that: “Conviction, if any, 
would be based not on media’s report but what facts are placed on record. 
Judge dealing. with the case is supposed to be neutral. Now if what 
petitioner contends regarding denial of fair trial because of these news 
items is accepted it would cause aspiration on the Judge being not neutral. 
Press report or no reports, the charge to be framed has to be based on the 
basis of the material available on record. Thus, Fair Trial constitutes the 
foundation on which the destiny or fate of the accused is based.

Unbalancing of the two Rights i.e. Right to Speech and Expression and 
Right to Fair Trial may lead to irreparable injury to the accused as has 
been witnessed in infamous Arushi Murder case.

In Zahira Habibullah Sheikh v. State of Gujarat6, the Supreme Court 
explained that a “fair trial obviously would mean a trial before an impartial 
Judge, a fair prosecutor and atmosphere of judicial calm. Fair trial means 
a trial in which bias or prejudice for or against the accused, the witnesses, 
or the cause which is being tried is eliminated.” How can one expect a fair 
trial by an impartial judge when on several occasions the media passes 
its verdict even before the judge passes the judgment? How can a judge 
remain immune from the investigation results, verdict of the media?

The Media by passing verdict not only infringes with the right of the 
accused of fair trial but also interferes with the independency of judiciary 
by interfering in its functioning. Adjudicating the matters is the sole 
prerogative of the judiciary and the media in the guise of its exercising its 
fundamental right of freedom of speech and expression cannot encroach 
upon the area specifically entrusted to the judiciary. Independence of 
Judiciary is one of the basic structure of the constitution which Media 
tends to encroach upon by assuming to itself the task vested upon judiciary.

4 Cooper v. People (1889) 6 Lawyers Report Annotated 430(B).
5 1996 Cri LJ 3944
6 (2005) 2 SCC (Jour) 75
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Evolution of Media: Journey from Knowledge to Commercialization

Do we really need to believe what’s on Television? The media originated 
with the very noble cause of dissemination of information but soon landed 
in the trap of commercialization. Today, the Commercialization of Media 
is to such an extend that dissemination of information which was once 
conceived as a moral and social responsibility of media is now treated as 
“saleable commodity”. As has been rightly remarked by Al Franken “The 
biases the media has are much bigger than conservative or liberal. They’re 
about getting ratings, about making money, about doing stories that are 
easy to cover.” 

How many times has the Media succeeded in providing its viewers the 
most required and the relevant information? Most of its news items are 
concerned with the news which will help in fetching in more TRP’s. The 
only and the only goal now-a-days of the Media industry is to earn more 
TRP’s with no sense of social responsibility. To achieve their goal, they 
have even assumed the role of the “Judge” from “Journalist” and have 
turned their “Studios” to “Court Rooms.”

According to the old notion, the newspaper was responsible advisor to the 
public. Its first duty was to provide the news, “uncolored by any motive”. 
Its second duty was to present “a certain view of public policy” which 
it believed to be for the good of the state and community. This made 
Wickman Steed to say that “the printing and the selling of news is a social 
service”.

Today the Media is considered as the Fourth Pillar of democracy and acts 
as a catalyst of social change, thus such is the importance it has assumed, 
and therefore it is necessary that it must be made accountable as even the 
three organs of the state are accountable in its functioning.

Does Media Trial Amounts to Contempt of Court?

Trial by Media is Contempt of Court and needs to be punished. The 
Contempt of Court Act defines contempt by identifying it as civil7 and 
criminal.8

Criminal contempt has further been divided into three types:

1. Scandalizing

7 Section 2(b).
8 Section 2 (a)
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2. Prejudicing trial, and

3. Hindering the administration of justice.

Prejudice or interference with the judicial process

Giving the verdict even before the Court of law passes its judgment 
amounts not only to interference with the judicial work but also assuming 
to itself the role entrusted to other organ of the State. There are multiple 
ways in which attempts are made to prejudice trial. Contempt of court 
has been introduced in order to prevent such unjust and unfair trials. No 
publication, which is calculated to poison the minds of jurors, intimidate 
witnesses or parties or to create an atmosphere in which the administration 
of justice would be difficult or impossible, amounts to contempt.9 

Explanation below sec 3, provides so far as criminal contempt is concerned, 
the ‘pre-trial’ period has not been given the required importance under the 
Court of Contempt’s Act, 1971.‘Pendency’ under the Explanation to sec 
3 starts, in a criminal case, only from the time when the charge sheet or 
challan is filed or summon or warrant is issued by the criminal Court and 
not even from date of arrest, Certain acts like publications in the media at 
the pre-trial stage, can affect the rights of the accused for a fair trial.  Such 
publications may relate to previous convictions of the accused, or about 
his general character or about his alleged confessions to the police etc. 
even though from the time of arrest, a person comes within the protection 
of the Court for he has to be brought before a Court within 24 hours under 
Art 22(2) of the Constitution of India. Thus, there prevails a serious lacuna 
wherein protection has been provided to Mass Media in the matters of pre-
trial investigation.

The law as to interference with the due course of justice has been well 
stated by the chief Justice Gopal Rao Ekkbote of Andhra Pradesh High 
Court in the case of  Y.V. Hanumantha Rao v. K.R. Pattabhiram and 
Anr.,10 where in it was observed by the learned judge that:

“ …… When litigation is pending before a Court, no one shall comment on 
it in such a way there is a real and substantial danger of prejudice to the 
trial of the action, as for instance by influence on the Judge, the witnesses 
or by prejudicing mankind in general against a party to the cause. Even if 
the person making the comment honestly believes it to be true, still it is a 
contempt of Court if he prejudices the truth before it is ascertained in the 

9 Sheppard v Maxwell 346 F.2d 707 (1965)
10 AIR1975 AP 30

Judicial Activism Vis-À-Vis Media Activisim: A Crtical Analysis of Media Trial



104 CPJ Law Journal [Vol. VIII, July 2018]

proceedings. To this general rule of fair trial, one may add a further rule 
and that is that none shall, by misrepresentation or otherwise, bring unfair 
pressure to bear on one of the parties to a cause so as to force him to drop 
his complaint or defense. It is always regarded as of the first importance 
that the law which we have just stated should be maintained in its full 
integrity. But in so stating the law we must bear in mind that there must 
appear to be ‘a real and substantial danger of prejudice.”

Thus, from various judgments it is crystal clear that Media Trial amounts 
to Contempt of Court and there is an urgent need to regulate the working 
of Media and make them accountable for their functioning. Further, by 
sensationalizing the cases it creates pressures upon the minds of the judges 
which may at times lead to taking of the wrong decisions by them.

Law Commission of India 200th Report on Trial by Media:  
A Significant Piece of Legal Work

With the coming into being of the television and cable-channels, the 
amount of publicity which any crime or suspect or accused gets in the 
media has reached alarming proportions. Innocents may be condemned 
for no reason or those who are guilty may not get a fair trial or may get 
a higher sentence after trial than they deserved. There appears to be very 
little restraint in the media in so far as the administration of criminal 
justice is concerned.

We are aware that in a democratic country like ours, freedom of expression 
is an important right but such aright is not absolute in as much as the 
Constitution itself, while it grants the freedom under Article 19(1)(a), 
permitted the legislature to impose reasonable restriction on the right, in 
the interests of various matters, one of which is the fair administration of 
justice as protected by the Contempt of Courts Act, 1971. 

If media exercises an unrestricted or rather unregulated freedom in 
publishing information about a criminal case and prejudices the mind of 
the public and those who are to adjudicate on the guilt of the accused and 
if it projects a suspect or an accused as if he has already been adjudged 
guilty well before the trial in court, there can be serious prejudice to the 
accused. In fact, even if ultimately the person is acquitted after the due 
process in courts, such an acquittal may not help the accused to rebuild his 
lost image in society.

Suspects and accused apart, even victims and witnesses suffer from 
excessive publicity and invasion of their privacy rights. Police are 
presented in poor light by the media and their morale too suffers. The day 
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after the report of crime is published; media says ‘Police have no cue’. 
Then, whatever gossip the media gathers about the line of investigation by 
the official agencies, it gives such publicity in respect of the information 
that the person who has indeed committed the crime, can move away to 
safer places. The pressure on the police from media day by day builds 
up and reaches a stage where police feel compelled to say something or 
the other in public to protect their reputation. Sometimes when, under 
such pressure, police come forward with a story that they have nabbed 
a suspect and that he has confessed, the ‘Breaking News’ items start and 
few in the media appear to know that under the law, confession to police 
is not admissible in a criminal trial. Once the confession is published by 
both the police and the media, the suspect’s future is finished. When he 
retracts from the confession before the Magistrate, the public imagine that 
the person is a liar. The whole procedure of due process is thus getting 
distorted and confused.

Press Council of India: Norms of Journalistic Conduct

The mandate of the Press Council of India, as well as similar bodies across 
the world is to specifically promote the standards of the media by building 
up for it a code of conduct. The sanction behind code of ethics is moral; the 
source of their motive-force is within the conscience of the media person 
concerned.  The pronouncement and directions of the Council activate that 
conscience, and the principles articulated by it, act as lights that lead and 
guide the journalist along the path of ethical rectitude. The Press Council 
of India Norms are framed with the objective to self-regulate the journalist 
and maintains certain standards of professionalism.

The 2010 edition of “Norms of Journalistic Conduct” updates the norms 
evolved since 1996 on the basis of adjudications and other pronouncements 
and covers to a large extent almost every aspect of compulsions and 
compunctions in journalistic practice. 
The objective with which journalism was evolved was to serve the 
people with news, views, comments and information on matters of public 
interest in a fair, accurate, unbiased, sober and decent manner. To this 
end, the Press is expected to conduct itself in keeping with certain norms 
of professionalism, universally recognized. Some of the norms include:  
Accuracy and Fairness, Pre-publication verification, Caution against 
defamatory statements, to maintain right to privacy. The norms enunciated 
therein convey the message that they regulate …. But indeed, it is necessary 
to have a reality check. Almost everyday we come across at the news item 
which is defamatory in its character. Don’t we see the news items which 
infringe the right of privacy of the accused person? In 2010, the media 
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reported that Sunanda Pushkar, a close friend of the Minister of State for 
External Affairs, Shashi Tharoor, holds a significant holding in the IPL 
Kochi team. The media exposure led to the exit of Shashi Tharoor from 
the government. While the media’s questioning of Pushkar’s holdings was 
legitimate, the media’s reporting on her past relationships and how she 
dressed had no bearing on public interest or accountability.11 

Further, Section 228A of the Indian Penal Code makes disclosure of the 
identity of a rape victim punishable. In the recent Aarushi Talwar murder 
case and the rape of an international student studying at the Tata Institute 
of Social Sciences (TISS) the media frenzy compromised the privacy of 
the TISS victim and besmirched the character of the dead person.12 In 
the TISS case, the media did not reveal the name of the girl but revealed 
the name of the university and the course she was pursuing, which is in 
violation of the PCI norms. In addition to revealing names of individuals, 
the PCI norms expressly states that visual representation in moments of 
personal grief should be avoided. In the Aarushi murder case, the media 
repeatedly violated this norm. 

In addition, to the Cable Television Networks Act and the PCI norms, 
the News Broadcasting Standard Authority (NBSA) was set up in 
2008 as a self-regulatory body by News Broadcasters Association. The 
primary objective of the NBSA is to receive complaints on broadcasts. 
The NBSA has drafted a Code of Ethics and Broadcasting Standards 
governing broadcasters and television journalists. The Code of Ethics 
provides guiding principles relating to privacy and sting operations that 
broadcasters should follow.
Thus, it is crystal clear that we do not have any dearth of rules and 
regulations to regulate the media but the fact of the matter remains that 
media is still unregulated in our country and holds no social responsibility 
and accountability. The primary reason for it is lack of legal sanction 
behind these rules. The sanctions provided are primarily moral in its 
nature. At the most, the authorities may order the offenders to publish 
apologies for their conduct which most of the times goes unnoticed and 
the very objective remains unachievable. Therefore, there is an urgent 
need to regulate the Media and stop it from exercising unfettered powers.

11 Sunanda Pushkar, 23/04/2010 Available at http://articles.timesofindia.indiatimes.com/2010-04-
23/india/28149154

12 Kumar, Vinod, “Raped American student’s drink not spiked in our bar,” 16.04.09 Available at 
http://www.mid-day.com/news/2009/apr/160409-Mumbai-News-Raped-American-student-
date-drug-CafeXO-Tata-Institute-of-Social-Sciences.htm, Anon, “Party pics boomerang 
on TISS rape victim”, 04 .05.09, Available at http://www.mumbaimirror.com/index.
aspx?page=article§id=15&contentid=2009050420090504031227495d8b4e80f [Last Accessed 
April 20,2011].
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Suggestions and Conclusions

Though media act as a watchdog and act as a platform to bring people 
voice to the notice of society and legislatures. Particularly, its work on the 
most sensational cases like Priyadarshini Mattoo case, Jessica Lal case, 
Nitish Katara murder case and Bijal Joshi rape case. Are commendable as 
the accused in these cases might have gone unpunished but intervention 
of media has helped in the delivery of justice. But, it has done more harm 
than good. Therefore, there is dire need to regulate media and stop it from 
reincarnating itself as the parallel court. 

The most suitable way to regulate the media will be to exercise the 
contempt jurisdiction of the court to punish those who violate the basic 
code of conduct. Though, it has been done by the Supreme Court in 
number of cases but there is a need to do this more frequently. The Media 
cannot be allowed to exercise its Freedom of speech and expression at the 
cost of interfering with the administration of justice. 

Further, there is a need to amend Contempt of court act to bring pre-trial 
within the ambit. The Contempt of Courts Act, 1971 can therefore be 
validly amended to say that such prejudicial publication made even after 
arrest and before filing of charge sheet/challan will also amount to undue 
interference with administration of justice and hence would be contempt 
and such a restriction is ‘reasonable’ and proportionate to the object, 
protection of rights of the arrested person and the administration of justice.

Thus, it is an ideal time for the Media to realize and revive the noble object 
with which it was established and remain accountable to the public as it is 
demand of democratic setup of our country.

*****
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ENVIRONMENT AND PUBLIC HEALTH
                     

 Aradhana Kataria1

Abstract

Public health refers to the management and prevention of disease 
within a population by promoting healthy behaviors and environments 
in an effort to create a higher standard of living. In this comprehensive 
volume, editor James W. Holsinger Jr. and an esteemed group of scholars 
and practitioners offer a concise overview of this burgeoning field, 
emphasizing that the need for effective services has never been greater. 
Designed as a supplemental text for introductory courses in public health 
practice at the undergraduate and graduate levels, Contemporary Public 
Health provides historical background that contextualizes the current 
state of the field and explores the major issues practitioners face today. It 
addresses essential topics such as the social and ecological determinants 
of health and their impact on practice, marginalized populations, the 
role of community-oriented primary care, the importance of services 
and systems research, accreditation, and the organizational landscape 
of the American public health system. Finally, it examines international 
public health and explores the potential of systems based on multilevel 
partnerships of government, academic, and nonprofit organizations. With 
fresh historical and methodological analyses conducted by an impressive 
group of distinguished authors, this text is an essential resource for 
practitioners, health advocates, and students.
                     
Introduction

Environmental health is the branch of public health that is concerned 
with all aspects of the natural and built environment that may affect 
human health. Other terms referring to or concerning environmental 
health are environmental public health and public health protection/ 
environmental health protection. Environmental health and 
environmental protection are very much related. Environmental health is 
focused on the natural and built environments for the benefit of human 
health, whereas environmental protection is concerned with protecting the 
natural environment for the benefit of human health and the ecosystem.2 
Environmental health has been defined in a 1999 document by the World 

1 Assistant Professor, Chandraprabhu Jain College of Higher Studies & School of Law, Guru 
Gobind Singh IP University, Delhi

2 S. Santha kumar, Introduction to Environmental Law (Central Law Agency,2nd   Edition, 2005)
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Health Organization (WHO) as: Those aspects of the human health and 
disease that are determined by factors in the environment. It also refers 
to the theory and practice of assessing and controlling factors in the 
environment that can potentially affect health. Environmental health as 
used by the WHO Regional Office for Europe, includes both the direct 
pathological effects of chemicals, radiation and some biological agents, 
and the effects (often indirect) on health and wellbeing of the broad 
physical, psychological, social and cultural environment, which includes 
housing, urban development, land use and transport.3

As of 2016 the WHO website on environmental health states 
“Environmental health addresses all the physical, chemical, and biological 
factors external to a person, and all the related factors impacting behaviors. 
It encompasses the assessment and control of those environmental factors 
that can potentially affect health. It is targeted towards preventing disease 
and creating health-supportive environments. This definition excludes 
behavior not related to environment, as well as behavior related to the 
social and cultural environment, as well as genetics. The WHO has 
also defined environmental health services as “those services which 
implement environmental health policies through monitoring and control 
activities. They also carry out that role by promoting the improvement of 
environmental parameters and by encouraging the use of environmentally 
friendly and healthy technologies and behaviors. They also have a leading 
role in developing and suggesting new policy areas.”

The term environment medicine may be seen as a medical specialty, 
or branch of the broader field of environmental health. Terminology 
is not fully established, and in many European countries they are used 
interchangeably. The field of public health entails prevention and education 
of the general public to help improve the overall health and reduce risks to 
a population, as opposed to the provision of individual medical treatment 
to one patient at a time. In other words, people who work in public health 
do not diagnose or treat patients on an individual basis like doctors and 
nurses do in a clinical setting.

Section 2(a) of The Environment (Protection) Act, 1986 states that 
“Environment” includes water, air, and land and the interrelationship 
which exists among and between water, air and land and human beings, 
other living creatures, plants, microorganism and property. “Environmental 
Pollutant” means any solid, liquid or gaseous substance present in such 
concentration as may be or tend to be injurious to environment.4

3 Dr. Sukanta K., Environmental Law (Central Law Publications, Allahabad, 4th Edition, 2015)
4 Dr. S.C Tripathi, Environmental Law (Central Law Agency,2nd Edition, 2005)
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Public Health Meaning and Concept

Public health refers to “the science and art of preventing disease, prolonging 
life and promoting human health through organized efforts and informed 
choices of society, organizations, public and private, communities and 
individuals.” It is concerned with threats to health based on population 
health analysis. The population in question can be as small as a handful 
of people, or as large as all the inhabitants of several continents (for 
instance, in the case of a pandemic). The dimensions of health can 
encompass “a state of complete physical, mental and social well-being 
and not merely the absence of disease or infirmity,” as defined by the 
United Nations’ World Health Organization Public health incorporates 
the interdisciplinary approaches of epidemiology, biostatistics and health 
services. Environmental health, community health, behavioral health, 
health economics, public policy, insurance medicine, mental health and 
occupational safety and health are other important subfields.

The focus of public health intervention is to improve health and quality 
of life through prevention and treatment of disease and other physical and 
mental health conditions. This is done through surveillance of cases and 
health indicators, and through promotion of healthy behaviors. Examples 
of common public health measures include promotion of hand washing, 
breastfeeding, delivery of vaccinations, suicide prevention and distribution 
of condoms to control the spread of sexually transmitted diseases.

Public health refers to the management and prevention of disease within a 
population by promoting healthy behaviors and environments in an effort 
to create a higher standard of living. 

Modern public health practice requires multidisciplinary teams of public 
health workers and professionals including the following: physicians 
specializing in public health, community medicine, or infectious disease; 
psychologists; epidemiologists; biostatisticians; medical assistants or 
Assistant Medical Officers; public health nurses; midwives; medical 
microbiologists; environmental health officers or public health inspectors; 
pharmacies dentists; dietitians and nutritionists; veterinarians; public 
health engineers; public health lawyers; sociologists; community 
development workers.5

There is a great disparity in access to health care and public health 
initiatives between developed nations and developing nations. In the 
developing world, public health infrastructures are still forming.

5 Public Health Laws, available at: https://www.slideshare.net/INDRAMANIMISHRA/public-
health-laws-46522670 (Published on Apr 1, 2015).
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Most governments recognize the importance of public health programs 
in reducing the incidence of disease, disability, and the effects of aging 
and other physical and mental health conditions, although public health 
generally receives significantly less government funding compared with 
medicine. Public health programs providing vaccinations have made 
strides in promoting health, including the eradication of smallpox, a 
disease that plagued humanity for thousands of years.

The World Health Organization (WHO) identifies core functions of public 
health programs including:

• Providing leadership on matters critical to health and engaging in 
partnerships where joint action is needed;

• Shaping a research agenda and stimulating the generation, translation 
and dissemination of valuable knowledge;

• Setting norms and standards and promoting and monitoring their 
implementation;

• Articulating ethical and evidence-based policy options;

• Monitoring the health situation and assessing health trends.

• In particular, public health surveillance programs can-

• Serve as an early warning system for impending public health 
emergencies;

• Document the impact of an intervention, or track progress towards 
specified goals; and

• Monitor and clarify the epidemiology of health problems, allow 
priorities to be set, and inform health policy and strategies.

• Diagnose, investigate, and monitor health problems and health hazards 
of the community

Public health surveillance has led to the identification and prioritization of 
many public health issues facing the world today, including HIV/AIDS, 
diabetes, waterborne diseases, zoometric diseases, and antibiotic resistance 
leading to the reemergence of infectious diseases such as tuberculosis. 
Antibiotic resistance, also known as drug resistance, was the theme of 
World Health Day 2011. Although the prioritization of pressing public 
health issues is important, Laurie Garrett argues that there are following 
consequences. When foreign aid is funneled into disease-specific 
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programs, the importance of public health in general is disregarded. This 
public health problem of stove piping is thought to create a lack of funds 
to combat other existing diseases in a given country.

For example, the WHO reports that at least 220 million people worldwide 
suffer from diabetes. Its incidence is increasing rapidly, and it is projected 
that the number of diabetes deaths will double by the year 2030. In a 
June 2010 editorial in the medical journal The Lancet, the authors opined 
that “The fact that type 2 diabetes, a largely preventable disorder, has 
reached epidemic proportion is a public health humiliation.”The risk of 
type 2 diabetes is closely linked with the growing problem of obesity. 
The WHO’s latest estimates highlighted that globally approximately 1.5 
billion adults were overweight in 2008, and nearly 43 million children 
under the age of five were overweight in 2010.The United States is the 
leading country with 30.6% of its population being obese. Mexico follows 
behind with 24.2% and the United Kingdom with 23%. Once considered 
a problem in high-income countries, it is now on the rise in low-income 
countries, especially in urban settings. Many public health programs are 
increasingly dedicating attention and resources to the issue of obesity, 
with objectives to address the underlying causes including healthy diet 
and physical exercise.6

Some programs and policies associated with public health promotion and 
prevention can be controversial. One such example is programs focusing 
on the prevention of HIV transmission through safe sex campaigns and 
needle-exchange programmes. Another is the control of tobacco smoking. 
Changing smoking behavior requires long-term strategies, unlike the fight 
against communicable diseases which usually takes a shorter period for 
effects to be observed. Many nations have implemented major initiatives 
to cut smoking, such as increased taxation and bans on smoking in some or 
all public places. Proponents argue by presenting evidence that smoking 
is one of the major killers, and that therefore governments have a duty to 
reduce the death rate, both through limiting passive (second-hand) smoking 
and by providing fewer opportunities for people to smoke. Opponents say 
that this undermines individual freedom and personal responsibility and 
worry that the state may be emboldened to remove more and more choice 
in the name of better population health overall.

Simultaneously, while communicable diseases have historically ranged 
uppermost as a global health priority, non-communicable diseases and the 
underlying behavior-related risk factors have been at the bottom. This is 

6 WHO Constitution, John Paxton (Ed.), The Statesman’s book
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changing however, as illustrated by the United Nations hosting its first 
General Assembly Special Summit on the issue of non-communicable 
diseases in September 2011.

Many health problems are due to maladaptive personal behaviors. From 
an evolutionary psychology perspective, over consumption of novel 
substances that are harmful is due to the activation of an evolved reward 
system for substances such as drugs, tobacco, alcohol, refined salt, fat, 
and carbohydrates. New technologies such as modern transportation also 
cause reduced physical activity. Research has found that behavior is more 
effectively changed by taking evolutionary motivations into consideration 
instead of only presenting information about health effects. Thus, the 
increased use of soap and hand-washing to prevent diarrhea is much more 
effectively promoted if its lack of use is associated with the emotion of 
disgust. Disgust is an evolved system for avoiding contact with substances 
that spread infectious diseases. Examples might include films that show 
how fecal matter contaminates food.7 The marketing industry has long 
known the importance of associating products with high status and 
attractiveness to others. Conversely, it has been argued that emphasizing 
the harmful and undesirable effects of tobacco smoking on other persons 
and imposing smoking bans in public places have been particularly 
effective in reducing tobacco smoking.

Access to Public Health; Comparative Study

There is a great disparity in access to health care and public health initiatives 
between developed nations and developing nations. In the developing 
world, public health infrastructures are still forming. There may not be 
enough trained health workers or monetary resources to provide even a 
basic level of medical care and disease prevention. As a result, a large 
majority of disease and mortality in the developing world results from and 
contributes to extreme poverty. For example, many African governments 
spend less than US$10 per person per year on health care, while, in the 
United States, the federal government spent approximately US$4,500 
per capita in 2000. However, expenditures on health care should not be 
confused with spending on public health. Public health measures may 
not generally be considered “health care” in the strictest sense. For 
example, mandating the use of seat belts in cars can save countless lives 
and contribute to the health of a population, but typically money spent 
enforcing this rule would not count as money spent on health care.

7 Dr. S.C Tripathi, Environmental Law (Central Law Agency,2nd Edition, 2005)
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Large parts of the developing world remained plagued by largely 
preventable or treatable infectious diseases and poor maternal and child 
health, exacerbated by malnutrition and poverty. The WHO reports 
that a lack of exclusive breastfeeding during the first six months of life 
contributes to over a million avoidable child deaths each year.8 Intermittent 
preventive therapy aimed at treating and preventing malaria episodes 
among pregnant women and young children is one public health measure 
in endemic countries.

Each day brings new front-page headlines about public health: emerging 
infectious diseases such as SARS, rapidly making its way from China 
(see Public health in China) to Canada, the United States and other 
geographically distant countries; reducing inequities in health care access 
through publicly funded health insurance programs; the HIV/AIDS 
pandemic and its spread from certain high-risk groups to the general 
population in many countries, such as in South Africa; the increase of 
childhood obesity and the concomitant increase in type II diabetes among 
children; the social, economic and health effects of adolescent pregnancy; 
and the public health challenges related to natural disasters such as the 
2004 Indian Ocean tsunami, 2005’s Hurricane Katrina in the United States 
and the 2010 Haiti earthquake.

Since the 1980s, the growing field of population health has broadened 
the focus of public health from individual behaviors and risk factors 
to population-level issues such as inequality, poverty, and education. 
Modern public health is often concerned with addressing determinants 
of health across a population. There is a recognition that our health is 
affected by many factors including where we live, genetics, our income, 
our educational status and our social relationships; these are known as 
“social determinants of health.” A social gradient in health runs through 
society. The poorest generally suffer the worst health, but even the middle 
classes will generally have worse health outcomes than those of a higher 
social stratum. The new public health advocates for population-based 
policies that improve health in an equitable manner.

Sustainable Development Goals

To address current and future challenges in addressing health issues in the 
world, the United Nations have developed the Sustainable Development 
Goals 2015 building off of the Millennium Development Goals of 2000 to 
be completed by 2030. These goals in their entirety encompass the entire 

8 Janet Hilowitz, Labelling Child welfare Products, A Preliminary Study, p. 15
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spectrum of development across nations, however Goals 1-6 directly 
address health disparities, primarily in developing countries. These six 
goals address key issues in global public health: Poverty, Hunger and food 
security, Health, Education, Gender equality and women’s empowerment, 
and water and sanitation. Public health officials can use these goals to 
set their own agenda and plan for smaller scale initiatives for their 
organizations. These goals hope to lessen the burden of disease and 
inequality faced by developing countries and lead to a healthier future.9

The links between the various sustainable development goals and public 
health are numerous and well established:

• Living below the poverty line is attributed to poorer health outcomes 
and can be even worse for persons living in developing countries 
where extreme poverty is more common. A child born into poverty is 
twice as likely to die before the age of five compared to a child from 
a wealthier family.

• The detrimental effects of hunger and malnutrition that can arise from 
systemic challenges with food security are enormous. The World 
Health Organization estimates that 12.9 percent of the population in 
developing countries is undernourished.

• Health challenges in the developing world are enormous, with “only 
half of the women in developing nations receiving the recommended 
amount of healthcare they need.

• Educational equity has yet to be reached in the world. Public health 
efforts are impeded by this, as a lack of education can lead to poorer 
health outcomes. This is shown by children of mothers who have no 
education having a lower survival rate compared to children born to 
mothers with primary or greater levels of education. Cultural differences 
in the role of women vary by country, many gender inequalities are 
found in developing nations. Combating these inequalities has shown 
to also lead to better public health outcome.

• In studies done by the World Bank on populations in developing 
countries, it was found that when women had more control over 
household resources, the children benefit through better access to 
food, healthcare, and education.

9 Sustainable Development, available at:  https://en.wikipedia.org/wiki/Sustainable_development 
(Last Modified March 19, 2017).
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• Basic sanitation resources and access to clean sources of water are a 
basic human right. However, 1.8 billion people globally use a source 
of drinking water that is focally contaminated, and 2.4 billion people 
lack access to basic sanitation facilities like toilets or pit latrines. A 
lack of these resources is what causes approximately 1000 children 
a day to die from diarrheal diseases that could have been prevented 
from better water and sanitation infrastructure.

Conclusion & Suggestions

Disease trends keep changing with time. Many years back, people were 
more worried about infectious diseases like polio and mumps. Back then, 
health care providers focused more on vaccines and isolation as ways of 
controlling the diseases. Today, people are more worried about lifestyle 
and age-related diseases. In the very way, the delivery of health care 
services has also changed. Disease trends, therefore, influence the delivery 
of health care services.

One will ask what determines disease trends. Factors like globalization and 
industrialization are major determinants of disease trends. Globalization 
has increased the degree at which people from different parts of the world 
interact. People keep travelling from one country to another, and along 
the way, they are likely to acquire or spread diseases that they otherwise, 
would not contract had they remained in their home countries.10

Industrialization, on its end, has increased the need to have a modernized 
society. Modernization comes with an increased demand for manufactured 
goods, and services, and very busy lives. People are not eating healthy 
foods as they did in the past. Due to the busy schedules, many people do not 
have the time to exercise their bodies. Poor eating habits and insufficient 
exercise have led to lifestyle-related diseases and complications such as 
obesity, and diabetes. These diseases are now a major concern for health 
care services providers.

Disease trends and population demographics determine the delivery of 
health care services. Age, a demographic factor, increases the need for 
health care services. This explains why more nursing homes and homes 
for the elderly are being established every day. These establishments are 
set up to ensure that the aged get all medical attention that they need. As 
for the lifestyle related diseases, health care providers have now adopted 
a preventive approach to the delivery of health care services. People can 

10 Dr. J. J. R. Upadhyay, Environmental Law (Central Law Agency, 3rd Edition, 2012)
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prevent lifestyle-related diseases by checking on their eating habits, and 
regular exercising.

In conclusion, the current trend of diseases determines the approach 
that health care providers use to deliver health care services. As things 
are presently, age and lifestyle-related diseases/complications are major 
causes of concern. This explains why there is a lot of health awareness 
about healthy eating and general lifestyles. The disease trend is expected 
to change as time goes, and so will the delivery of health care services.

*****
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MEDIA TRIAL IN CONFLICT WITH FAIR TRIAL: 
AN ENCROACHMENT ON ADMINISTRATION OF 

JUSTICE
                     

 Jaishree Mehta1

Abstract
The judiciary and the media share a common bond and play a 
complimentary role to each other: man is the center of their universe. 
Both the judiciary and the media are engaged in the same task: to discover 
the truth, to uphold the democratic values and to deal with social, political 
and economic problems. Media, as referred to by many as the “eyes and 
ears of the general public”. This actually calls for the existence of a 
responsible media. Media on account of excessive coverage goes beyond 
its domain and publishes and covers interviews of witness or relative of 
a victim and prejudges the issue of conviction of the accused while the 
matter is pending adjudication in a court of law. This has a tendency to 
prejudice the mind of Court, prosecutor and general public at large. The 
rights of individuals are protected from actions of the media through libel 
law, invasion of privacy law, and guarantees of a fair trial. There is often 
a conflict between an individual’s right to a fair trial and the media’s right 
to cover that trial. The Supreme Court of the United States of America has 
generally ruled that the judge, not the press, is responsible for guaranteeing 
the defendant a fair trial. The Court has also ruled that protection of the 
right to a fair trial should require as few limits on the freedom of the press 
as possible. This can be done by imposing gag orders, sequestering the 
jury, postponing or changing the venue of a trial, or ordering a new trial. 
Since 1977, courts in the United States have been experimenting with 
allowing cameras in the courtroom. Proponents of such a policy argue 
that televising trials allows the public to better understand how the justice 
system works; thereby instigating the opponents to argue that cameras are 
intrusive and turn trials into media circuses. Trial by media made famous 
or infamous by the Simpson case has arrived in full regalia in India with 
a virtual retrial in Jessica Lal case, where intense outpour of protest 
after a not guilty verdict had forced the hands of Government to order 
a retrial. Quite similar trend has been observed in other recent cases, 
viz, the Nitish Katara murder case, the rape cum murder of Priyadarshini 
Mattoo and most importantly the Nirbhaya rape case which evoked great 
sympathy and outrage from the Indian masses. Though the role played 

1 Assistant Professor, Chanderprabhu Jain College of Higher Studies & School of Law affiliated 
to Guru Gobind Singh Indraprastha University.
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by media in bringing the accused of these heinous crimes to justice is 
certainly commendable, the question remains that how far the doctrines 
of free speech can be stretched to subvert free and fair trial. The question 
becomes even more volatile as due to years of judicial backlog our country 
men seem to rely more on instant media justice than the reasoned verdict 
by law court.
                     
Introduction

Media has been considered as the 4th pillar of democracy, as it has always 
played an important role in dispensing all its duties, whether keeping 
the society informed about the working of the government or about any 
changing view point evolved in the society. The freedom has been given to 
the media under Art. 19(1)(a) of the Indian Constitution. This power has not 
been provided explicitly under the same but has been many times decided 
by the Apex court that Freedom of Speech is a facet of Freedom of Speech 
and Expression. It provides for the right to express one’s own convictions 
and opinions freely by words of mouth, writing, printing, pictures media 
etc. Freedom of expression helps an individual to attain self-fulfillment, 
assists in the discovery of truth, strengthens the capacity of an individual 
to participate in decision making, and provides a mechanism by which it 
would be possible to establish a reasonable balance between stability and 
social change. However, the freedom is not broad and absolute as it is 
bound or restricted by sub clause (2) Article 19 and does not embrace the 
freedom to commit Contempt of Court.

With the increased role and importance attached to media, the need for 
its accountability and professionalism in reportage cannot be emphasized 
enough. In a civil society no right to freedom can be considered absolute, 
unlimited or unqualified in all circumstances. With great power comes great 
responsibility. Similarly, the freedom under Art. 19(1)(a) is correlative 
with duty not to violate any law. Every institution is liable to be abused 
and every liberty if left unbridled has the tendency to become a license 
which would lead to disorder and anarchy. This threshold on which we are 
standing today, television channels in a bid to increase their TRP ratings are 
resorting to sensationalized journalism with a view to earn a competitive 
edge over the others. In such a way a practice which has become more 
of a daily occurrence now is that of Media Trials. Something which was 
started to show to the public at large the truth about cases has now become 
a practice interfering dangerously with the justice delivery system. This 
is the tool frequented by media and has high lightened enormous need of 
what is called responsible journalism.

Media Trial in Conflict with Fair Trial: An Encroachment on Administration of Justice
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Freedom of Speech vs. Fair Trial

According to criminal jurisprudence, a suspect is entitled to a fair trial and 
is presumed to be innocent till proven guilty by the court of law. No one 
can be allowed to prejudice his case till the completion of trial. However, 
media on account of excessive coverage goes beyond its domain and 
publishes or prejudges the issues of conviction of the accused while the 
matter is pending adjudication in a court of law. This has a tendency to 
prejudice the mind of court and general public. Publication coverage 
which interferes with the administration of justice amounts to Contempt 
of Court.2 There have been many cases or instances when media has been 
accused of conducting the trial of the accused and passing the verdict even 
before the court passes its judgment. The best example of this is the trial 
of Jessica Lal murder case.

Media Trial
Trial by media is a phrase popular in the late 20th century and early 21st 

century to describe the impact or result of television or electronic media’s 
coverage on person’s reputation by creating prejudiced perception of guilt 
or inconvenience before the verdict of court.3 Basically Media Trial is 
nothing but trying cases in the court of public opinion using the electronic 
media to influence the public opinion to get support for one side or the 
other for a court case. This results in prejudicing the general public or 
the administrator of justice i.e. the judges about the case and such pre-
judication even sometimes leads to wrong decisions just because of public 
opinion or media pressure.
Media Trial is a situation in which a person undergoing legal proceeding 
is portrayed by the media in a way that damages his reputation regardless 
of the verdict reached in the court. Trial by media is definitely an undue 
interference in the process of justice delivery. During high publicity court 
cases the media creates an atmosphere or environment of psychological 
disorder which makes the fair trial impossible and makes accused life 
miserable as he will not be able to live the rest of their life and built the 
lost reputation again.

Trial by media as a term refers to the role of media acting as a judge 
overriding the official ‘justice delivery system’ thereby distorting, 
prejudicing, sensationalizing, instigating the public and ultimately 
derailing the justice delivery process and streamlining the right to fair trial 

2 Section 2, The Contempt of Courts Act 1971
3 Trial by Media – Available At: - Https: Ed.M. Wikipedia.Org>Wiki>Trial_By_Media (Last 

Visited On 28th Feb 2016)
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to the accused. It may be more commonly understood by the expressions 
covering all the occasions where the media provokes public hysteria akin 
to a lynch mob which makes a fair trial impossible as well as affects the 
reputation of a person regardless the result of the trial.4 

The conflict between the freedom of Speech and Media trial raises question 
marks that are painstakingly unanswerable. The Supreme Court in M.P. 
Lohia v. West Bengal,5 had even held that a trial by press, electronic media 
or by way of public agitation is the very antithesis of rule of law and can 
lead to miscarriage of justice. Further in State v. Mohd. Afzal and others,  
6the Supreme Court had cautioned the media for publication of issue which 
was prejudiced. In State of Maharashtra v. Jalgaon Municipal Council,7  
the Apex court held that the press has right to publish court proceedings 
but this right is not absolute one and is subject to two limitations. Firstly, 
it should not amount to contempt of court and secondly it should not 
prejudice the accused. The Punjab High Court stated that liberty of the 
press is subordinate to the administration of justice. The plain duty of a 
journalist is the reporting and not the adjudication of cases.8 

Positive aspects of Media Trial

All the big scams were busted by the Press. The law enforcers merely 
followed them up. The poorly paid journalist must be credited for 
extracting the commendable information which looked inaccessible for the 
top vigilance teams of the country. That is how HDW (Howaldowerske) 
Marine case and Bofors hits the headlines. The media did us proud at 
every instance of our political juncture. There is increasing and intense 
public focus on courts and the cases filed therein. A positive by-product 
of changes spurred by the media and addressed by the courts is that more 
Indians are aware of their constitutional rights than ever before. The media 
strongly resents this sub-judice rule complains that courts during the course 
of heading tend to interpret the sub- judice rule quite strictly to prohibit 
any discussion of the issues before the court even if they are engaging 
public attention. In their opinion such a restriction could be applied more 
legitimately to situations where a jury of lay people is involved. But after 
the jury system has been abolished, and when decisions are made by 

4 Neerja Gurnani, “Media Trial: Freedom of Speech v. Fair Trial”, 2003 VII. AD Delhi, 107(2005) 
DLT385

5 Air 2005 SC 79
6 Neerja Gurnani, “Media Trial: Freedom of Speech v. Fair Trial”, 2003 VII. AD Delhi, 107(2005) 

DLT385
7 Neerja Gurnani, “Media Trial: Freedom of Speech v. Fair Trial”, 2003(71) DRJ 178,2003(3) 

JCL1669
8 Rao Harnarain v. Gumori Ram Air 195 Punjab 273
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professional judges who are trained not to be influenced by happenings 
outside the court, there is less for a justification for a strict application of 
the rule. There is therefore an urgent need to liberalize the sub-judice rule 
invoking it only in cases of an obvious intent to influence the trial and not 
to any act that might have the remote possibility of influencing it.9

Negative aspects of Media Trail
The media has overlooked the golden principles of criminal jurisprudence 
i.e. presumption of innocence until proven guilty and guilt beyond 
reasonable doubt. In England, the House of Lords in the case of Attorney 
General v. British Broadcasting Corporations,10 has agreed that media 
trials affect the judges despite the claim of judicial superiority over human 
frailty and it was observed that a man may not be able to put that which 
he has seen, heard or read entirely out of his mind and that he may be 
subconsciously affected by it. 

The media is there to report facts or news and raise public issues; it is 
not there to pass judgments. Conflicts arise when media transgresses its 
domain and tries to usurp the power of judiciary and make judgmental 
comments on pending trials. The Hon’ble Supreme Court in the case of 
Rajendra Sail v. Madhya Pradesh High Court Bar Association and 
others,11 observed that for the rule of law and orderly society, a free 
responsible press and an independent judiciary are both indispensable and 
both have to be therefore, protected. The aim and duty of both is to bring 
out the truth. And it is well known that the truth is often found in shades 
of grey. Therefore, the role of both cannot be but emphasized enough, 
especially in a new India, where the public is becoming more aware and 
sensitive to its surroundings than ever before. The only way of functioning 
orderly is to maintain the delicate balance between the two. The country 
cannot function without two of the pillars it’s people trust the most.

Comparative Approach 
In a democracy, the right of free press and right of fair trial must peacefully 
co-exist. USA, England and India are torch bearers of democracy. Our 
constitution whether written or unwritten proclaim, protect and promote 
the same set of fundamental right. Starting with USA, the American 
Supreme court began with protecting the rights of the accused but slowly 
shifted protecting the rights of the media. In Shephard v. Maxwell,12 the 

9 IOSR Journal of Humanities and Social Science, Volume 20, Issue 5, Version IV, Pg. No. 88-94
10 [1981]AC303 (CA)
11 (2005) 6 SCC 109: AIR 2005 SC 2473
12 16L Ed 2d 600:384 US 333 (1965)
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Supreme Court of United States was asked to consider whether Sheppard 
was deprived of a fair trial in his State conviction for the second-degree 
murder of his wife because of the trial judge failure to protect Sheppard 
sufficiently from the massive, pervasive and prejudicial publicity that 
attended his prosecution. Justice Clark concluded that Sheppard did 
not receive a fair trial consistent with the due process clause of the 14th 

Amendment and therefore reversed the judgment. The court laid down the 
test of reasonable likelihood of prejudicial news prior to the trial preventing 
a fair trial. If such reasonable likelihood exists, then the conviction should 
be overturned. The court hence shifted from the test of presumed prejudice 
to the test of reasonable likelihood. Moreover, in Moyola v. Albama,13 
the court opined that one seeking to have his conviction nullified on the 
ground that he was denied fair trial by an impartial jury due to adverse pre-
trial publicity ordinarily must demonstrate an actual identifiable prejudice 
attributable to that publicity on the part of members of his jury. Hence, 
the accused has to prove that the newspaper coverage so saturated and 
tainted the country popular populace that any subsequent proceeding in 
that country would have been unavoidably poisoned by it. 

While the American courts favored the press over the accused the British 
have favored vice-versa. The English courts recognize the potential threat 
to justice posed by unrestrained publicity. Certain information especially 
details of defendant’s prior convictions is considered inherently prejudicial. 
Courts tend to halt prosecutions when detrimental publicity interferes with 
criminal trial. If the rules of evidence preclude the production of particular 
facts during trial and members of the jury are exposed to those same facts. 
British courts simply assume that justice has been compromised.14 Thus 
the English courts have followed the test of presumed prejudice to hold 
that pre-trial publicity has violated the right to fair trial. In Attorney O 
General v. Guardian Newspapers Ltd.,15 Collins J. observed that assessing 
whether there has been a violation, courts must determine whether the risk 
of prejudice from the publication is both immediate and serious. The court 
must consider the nature of the published material and its presentation the 
timing of the publication. The likely impact on the jury and the ability of 
the jury to abide by any judicial directions which seek to neutralize any 
prejudice.

While the American and the English courts have grappled with this 
problem the Indian Courts have gingerly touched the issue. The reason is 
not far to seek: the trial by media a recent phenomenon. We find irregular 

13 623 F2d 992 (5th Cri 1980)
14 Justice R.S Chauhan , “ Trial By Media : An International Perspective,” (2011) PL October S-38
15 [1992] 3 All ER 38
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opinion but no concrete ratio decidendi. But the court did caution that 
public interest demands that there circumvented by public agitation or 
publications. In State of Maharashtra v. Rajendra Jawanmal Gandhi,16 
while dealing with a case of alleged attempt to rape a minor the Apex 
court observed, ‘a trial by press, electronic media or public agitation is 
the very antithesis of the rule of law. It can well lead to miscarriage of 
justice. A judge has to guard himself against any such pressure and he is 
to be guided strictly by the Rule of law.’ Recently in Manu Sharma v. 
State (NCT of Delhi),17 the Apex court has extensively observed about 
the danger of trial by media, it is opined that there is danger of serious 
risk of prejudice if the media exercise an unrestricted and unregulated 
freedom such that it publishes photographs of the suspects or the accused 
before the identification parade are constituted or if the media publishes 
statements which out rightly hold the suspect or the accused guilty even 
before such an order has been passed by the court.

Effects of Media Trial

(i) Influence on accused

If media portrays any person as an accused as if he has been held guilty 
by the court, these can be serious prejudice to the accused. And by any 
chance such person is acquitted by the court, such acquittal would not 
be of any help as he would not be able to rebuild his lost image in the 
society. Excessive publicity in the media characterizing him as a person 
who indeed committed the crime, it amounts to undue interference with 
the ‘administration of justice’, calling for proceeding for contempt of 
court against the media.

(ii) Influence on witness

Due to disclosure of the identity of witness there is danger of witness 
coming under pressure both from the accused or his associates as well 
as from the police. This leads to the question about the admissibility 
of hostile witness evidence and whether the law should be amended to 
prevent witnesses changing their statements.

(iii) Influence on Judges and court

A media publication can ‘unconsciously’ influence judges or juris. Judges 
are human beings and could not be restrained from indirect influences 

16 1997 SC (6) 386
17 (2010) 6 SCC 1
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by media. When public is ill-informed or informed completely without 
foundation then there may be chances that people could lose confidence 
in judiciary and the judgment given by the judges. Thus, Lord Denning 
stated in the Court of Appeal that judges will not be influenced by the 
Media publicity, a view which was not accepted in the House of Lords.18

Contempt of Court and Media Trial

On the Freedom of Speech and Expression, the law of contempt imposes 
a significant limitation by prohibiting publication of any matter which 
prejudices a fair trial and a careless and scandalous attack against a judge 
imputing indirect motive amounts to criminal contempt of court. The law 
of contempt aims to prevent interference with the administration of justice. 
The powers of contempt conferred on the Supreme Court and High Courts 
by Articles 129 & 215 are constitutional powers. In addition, section 15(1) 
of the Contempt of Courts Act, 1971 provides that power of a court of 
record to punish for contempt of itself. Article 19(2) can be used to impose 
restriction for the purpose of Contempt of Courts Act and it indicates that 
the Contempt of Courts Act 1971, section 2 and 3 respectively take care 
of the protection of the administration of justice and discourse of justice.

Conclusion

The problem does not lie in media’s exposing the lacuna of a bad 
investigation by police or mal performance of the duties ordained by 
the civil servants but eye brows start to raise when the media ultra vires 
its legitimate jurisdiction and does what it must not do. Media has now 
reincarnated itself into a public court (janta-adalat). It is very clear that the 
trial by media has a more negative influence rather than a positive impact. 
The media cannot be granted a free hand in the court proceeding as they are 
not some supporting event. The most suitable way to regulate media trial 
will be to exercise the contempt jurisdiction of the court to punish those 
who violate the basic code of conduct. The use of contempt powers against 
the media channels and newspapers by court have been approved by the 
Supreme Court in a number of cases as has been pointed out earlier. The 
media cannot be allowed freedom of speech and expression to an extent as 
to prejudice the trial itself. The media should play the role of a facilitator 
rather than the scales in favor of one or the other party. It is the need of 
the hour that the courts should give appropriate directions with regard to 
reporting of matters which are sub-judice in courts. It is recommended 

18 Devika Singh & Shashank Singh, “Media Trial: Freedom of Speech v. Fair Trial”, Vol 20, 88 
IOSP-JHSS 94 (2015)
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that there shall be ban on media reports of committal proceedings.19 The 
Irish law reforms commission has recommended stricter provisions of a 
ban on reporting of preliminary proceedings of indictable offence such as 
committal proceedings.20 

In Bridges v. California,21  the American Supreme Court prescribed 
certain methods for controlling the pre-trial publicity:

i. Control the presence of the press at the judicial proceedings,

ii. The court should protect and isolate the witness during the trial,

iii. Reporters who wrote or broad cast prejudicial stories could have been 
warned as to the impropriety of publishing material not introduced in 
the proceedings,

iv. If publicity during the proceedings threatens the fairness of the trial, a 
new trial should be ordered.

The Press Council of India prescribes that the press shall eschew 
publications of inaccurate, baseless, graceless, misleading or distorted 
material; only case issue or subject should be reported; the tone and tenor 
of the report and its language should be sober, decent and dignified and 
not needlessly offensive, barbed, decisive especially while commenting 
on the version of the person whose alleged activity or misconduct is being 
investigated22; no reporter should conduct the proceedings and pronounce 
his verdict of guilt or innocence against the person who alleged criminal 
acts and conduct were investigated in a manner as if he were a court trying 
the accused; the media should be cautious in criticizing judicial acts and 
anything regarding the personal character of the accused standing trial on 
a charge of committing a crime should not be published.

The most reckoning research on the negative and positive aspects of media 
trial has been elaborated in 200th report of the Law Commission entitled 
Trial by Media: Free Speech vs. Free Trial under Criminal Procedure 
(Amendments to the Contempt of Court Act, 1971) that has made 
recommendations to address the detrimental impact of sensationalized 
media coverage on the administration of justice. The commission has 
restricted publication of any prejudicial material immediately after the 
time of arrest and not from the time of filling the charge sheet as is the 

19 35thAustralian Law Reform Commission Report 1987
20 47th Irish Law Reform Commission, Contempt of Court
21 (1965) 16L Ed 2d 600: 384 US 333
22 Norms of Journalistic Conduct (2010 Education Press Council of India)



127

present position u/s 3(2) of the Contempt of Court Act.23 

Thus, it can be concluded that the media should be given power to 
collect and convey information to the public and to comment on the 
administration of justice, including cases before, during and after trial but 
without violating the presumption of innocence.24 

*****

23 200th  Law Commission of India Report
24 Universal and Compendium Reports of The Law Commission Of India Vol 17th
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CONTINUAL COMPLIANCE OF TAKEOVER 
CODE AND DISCLOSURES AS A MEASURE 

PROTECTION
                     

 Shikha Gangwar1

Abstract
Since the economic liberalization of the country the society is facing a 
certain situation or outcome likely or possible to provide more economic 
freedom and less protection. As the economic development of a country is 
largely dependent on the existence of proper and efficiently functioning 
market structure for takeovers, the existence of an orderly and properly 
administered set of Takeover regulations stands as a main component 
for a strong corporate governance regime in any country. These set of 
regulations on takeovers stipulates the transparent, upright and impartial 
operation of takeover markets. 

Before 1992, by incorporating the Listing agreement which governed 
substantial acquisition of shares India took its first attempt to regulate 
takeovers. Later, in 1992 Securities and Exchange Board of India was 
established and in 1994 a formal code for takeovers were notified by 
SEBI. Under the chairmanship of Justice P.N. Bhagwati a committee was 
constituted to review the takeover code, 1994 which gave its reports and 
recommendations, these recommendations were brought into consideration 
and a revamped Takeover Code of 1997 was notified by SEBI. Due to the 
existence of deficiencies and to strengthen the regulations, 1997 code was 
again reviewed by the reconstituted committee of Justice P.N. Bhagwati 
and based on its reports further amendments were brought forth in the 
code. 

There was a steady increase in corporate restructuring by the companies 
in India in order to adapt to the growing competitive landscape. This was 
clearly witnessed from the number of Takeovers of listed companies which 
took place during the period of 1997 to 2010 and it was felt necessary 
to review and provide necessary amendments to the 1997 regulations 
which led to the constitution of Takeover Regulations Advisory Committee 
(TRAC) chaired by Shri C. Achuthan. After the recommendations of 
the committee Substantial Acquisition of Shares and Takeovers (SEBI) 
Regulations, 2011 was notified by SEBI. 

1 Assistant Professor, Chanderprabhu Jain College of Higher Studies & School of Law affiliated 
to Guru Gobind Singh Indraprastha University.
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In the present corporate scenario, Takeover code 2011 regulates the 
corporate action where an acquirer takes over the control or management 
of the target company. This code has brought in three major changes- it 
has increased the open offer threshold from 15% to 25% of shareholding 
or voting rights in the company; it has prohibited the payment of separate 
non-competing fees to the promoters in acquired company; increase in 
minimum offer size from 20% to 26% by the acquirer to public shareholders 
of target company.2

Takeover and Its Kinds

A takeover takes place when any acquiring company in an effort to assume 
control of a target company, makes a bid generally by the purchase of a 
majority stake of the target company and with completion of the process 
of takeover all the other responsibilities like company’s holdings, debts 
and its operations also passes to the acquirer company. Takeover and 
acquisition are in practical sense same but the only difference existing is 
that in Takeovers has negative implications as here the targeted company 
does not wish to be acquired.  

The Takeover code 2011 regulates the corporate action where an acquirer 
takes over the control or management of the target company. The 
fundamental objective of the code is to ensure that a transparent legal 
framework is provided for facilitating Takeovers, that the affairs of target 
company are conducted in ordinary course of business, fair and accurate 
disclosure of all material information are made in order to maintain 
competition among the acquirers and it is ensured that only those acquirers 
who are capable of actually fulfilling the obligations under the Takeover 
Regulations make the open offers.3

Takeover can be divided in two different heads which are legal head and 
business head. The business head is further divided into three types as:4

a. Horizontal takeover: where the takeover takes place in the same 
industry by one company of another company. 

b. Vertical takeover: where the customers or the suppliers of the 
company are taken over by the company itself.

c. Conglomerate Takeover: where a company functioning in the 
different industries are taken over by one company. 

2 Anil & P.K. prablat, “The new Takeover Code: Poised to take off” file:///C:/Users/H%20P/
Downloads/AnilSurajPKPrabhatTheNewT.pdf

3 C.A. Srinivasan Anand G. “laws relating to the new Takeover Code 2011”
4 http://www.takeovercode.com/kinds_of_takeover.php (business)
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The legal head is also divided into three heads as:5

a. Friendly takeover: where takeover of one company by change in 
its management & control through negotiations between the existing 
promoters and prospective investor takes place in a friendly manner. 

b. Hostile takeover: “a takeover where one company unilaterally 
acquires the shares of another company without being into the 
knowledge of and against the approval of that other company”.6

c. Bail-out Takeover: a takeover where a financially weak company is 
taken over by a financially strong company under the Sick Industrial 
Company (special Provisions) Act, 1985 in order to bail out the 
company from the losses incurred on it.

Obligations Under the Takeover Code, 2011:

When an acquirer acquires the shares into the target company, the acquirer 
company is said to have taken over the target company. The principle that 
guides the Takeover Code is the protection of the interests of the public 
shareholders of a company.7 When a takeover takes place, there are certain 
general obligations which need to be adhered by the directors of the 
target company, by the acquirer company and by the targeted company 
which are listed in the chapter IV under other Obligations of Securities 
and Exchange Board of India (Substantial Acquisition of Shares and 
Takeovers) Regulations, 2011. 

Obligation of Directors of the target company:8

The obligations of the director of the target company under 24(1) of 
takeover code 2011 are such that while the offer period persists no person 
who represents the acquirer shall be appointed as director of the target 
company, not even as an additional director or in any case of vacancy.9 And 
notwithstanding anything contained in the regulations and regardless to 
the size deposited in the escrow account, when an open offer is conditional 
upon the minimum level of acceptances then during the offer period, the 
acquirer and the persons acting in concert shall not be entitled to appoint 

5  http://www.takeovercode.com/kinds_of_takeover.php(legal)
6 “The Hostile takeover bid”, http://www.investopedia.com/terms/h/hostile-takeover-bid.asp 
7 by Nishith Desai Associates, “Public M&As in India: Takeover Code Dissected” file:///C:/

Users/H%20P/Downloads/Takeover%20Code%20Dissected.pdf
8 Regulation 24 of SEBI Regulations, 2011
9 Regulation 24(1)
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any director on the board of directors of the target company.10 “Also, 
notwithstanding anything contained in the regulations and regardless to 
the size deposited in the escrow account, by any acquirer or by the persons 
acting in concert with him and while the competing of the competing offers 
no induction of any new director to the board of directors of the target 
company shall be made”.11 And where an acquirer or any person who acts 
in concert with the acquirer and who has been already represented by a 
director of the target company, he shall not participate in any deliberations 
of the board of directors or vote on any matter in relation to open offer.12

Obligation of the Acquirer:13

The takeover Code, 2011 also makes a mention of obligations which needs 
to be abided by the acquirer which are that before the public announcement 
of the open offer regarding the acquiring of shares are made the acquirer 
should make sure that for abiding by the payment obligations under the 
open offer all the firm financial arrangements have been made. Subjecting 
to any statutory approvals for open offers that are necessary the acquirer 
is able to implement the open offer.14 And when he has not declared any 
intention in the detailed public statement and letter of offer to alienate any 
material assets of the company targeted, where he has acquired control 
over the target company, he shall be debarred from causing such alienation 
for a period of two years after the offer period.15 The acquirer and the 
person acting in concert shall be held responsible jointly and severally 
for the fulfillment of applicable obligations of the regulations16 and they 
shall not sell shares of the target company which are held by them during 
the offer period.17 The acquirer shall make sure that contents of the public 
announcement are true fair and adequate in all material aspects and are 
based on reliable sources and are not misleading in any manner.18

Obligation of the Target company:19

The obligation of the target company is such that the board of directors 

10 Regulation 24 (2)
11 Regulation 24 (3)
12 Regulation 24 (4)
13 Regulation 25 of Securities and Exchange Board of India (Substantial Acquisition of Shares and 

Takeovers) Regulations, 2011
14 Regulation 25(1)
15 Regulation 25 (2)
16 Regulation 25 (5)
17 Regulation 25(6)
18 Regulation 25(3)
19 Regulation 26 of Securities and Exchange Board of India (Substantial Acquisition of Shares and 

Takeovers) Regulations, 2011
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should ensure that the business of the target company should be carried 
out in the ordinary course which are consistent with the past practices 
upon the public announcement of an open offer for acquiring shares of 
target company are made.20 The board of director of either the target 
company of any of its subsidies shall not alienate any material asset or 
effect any material borrowing outside the course of the business or issue or 
allot any authorized but unissued securities entitling the holder to voting 
rights during the offer period.21 A committee of independent directors 
shall be constituted to provide for reasoned recommendations on any open 
offer and the target company shall publish such recommendations.22 Any 
information or co-operation provided to any acquirer who has made a 
competing offer shall be provided by the board of directors23 and shall 
also facilitate the acquirer in verification of shares in acceptance of the 
open offer.24 On fulfillment on the conditions by the acquirer making the 
offers the board of director of the targeting company shall without any 
delay register the transfer of shares acquired pursuant to the open offer.25

Caselaw:

In Technip S.A. vs. SMS Holding (Private) Limited

It was argued that public announcement made by the Technip (French 
company) for acquiring shares of SEAMEC (Indian company) violated of 
Regulations of the Takeover Regulation, 1997 was not made on the date 
of acquirement i.e. in 2000 but in 2001. Supreme Court held that domicile 
of acquirer was French and thus law of such country would be governing 
the question of discharge of obligation.26

Disclosure of Shareholding and Control Under Takeover Code, 2011: 

When the acquirer company takes over the target company it takes up all the 
shares, liabilities, debts, responsibilities of the target company, the intent 
that lies behind is that the target company is not taken up in any surprise 
rather while the transaction is processed all the disclosures regarding the 
company are made. Chapter V of the Securities and Exchange Board of 

20 Regulation 26(1)
21 Regulation 26(2)
22 Regulation 26(6)
23 Regulation 26(9)
24 Regulation 26(8)
25 Regulation 26(10)
26 2005 INDLAW SC 494; Iti Jain & Sudhanshu Roy, “Obligation of public company in case of 

takeover” http://caclubindia.s3.amazonaws.com/cdn/forum/files/22_obligations_of_public_ltd_
co_in_case_of_takeover.pdf
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India (Substantial Acquisition of Shares and Takeovers) Regulations, 
2011 contains provisions regarding the disclosure of the shareholding and 
the control. The new code has brought in different changes which has 
defined the benefits of controlling the shares and of ordinary shareholders 
which has aligned the corporate practices regarding the takeover in India. 
The regulation has widened up the scope of disclosures when compared 
to 1997 code making it really difficult for the promoters to sidestep the 
norms provided under the takeover code 2011.The mandatory norms for 
shareholders or promoters or person acting in concert with them for the 
disclosure of shares is one of the major changes observed between the two 
codes. 

Disclosure-related provisions:

Regulation 28(1) stipulates that disclosures shall be of aggregated 
shareholding and voting rights of the acquirer or promoter of the target 
company, for the purpose of chapter V of Takeover code 2011 the 
acquisition and holding of any convertible security shall also be regarded 
as shares, and disclosures of same should also be accorded,27 a pledge, 
lien, or any such transaction shall be termed as “encumbrance”28 and the 
stock exchange shall forthwith disseminate the information so received 
when the receipt of disclosures are required.29

Disclosure of acquisition and disposal:

For the purpose of regulation under chapter V shares taken and released 
by way of encumbrance shall be considered as acquisition and disposal 
respectively,30 and the disclosure of any aggregate shareholding and 
voting rights shall be made by the acquirer when the shares or voting rights 
acquired by him are taken together and are aggregate to five percent or 
more of the shares of Target Company in any form as may be specified31. 

“Any acquirer, who together with persons acting in concert with him, 
holds shares or voting rights entitling them to five per cent or more of the 
shares or voting rights in a target company, shall disclose the number of 
shares or voting rights held and change in shareholding or voting rights, 
even if such change results in shareholding falling below five per cent, 

27 Regulation 28 (2) of Securities and Exchange Board of India (Substantial Acquisition of Shares 
and Takeovers) Regulations, 2011

28 Regulation 28(3)
29 Regulation 28(4)
30 Regulation 29(4)
31 Regulation 29(1)
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if there has been change in such holdings from the last disclosure made 
under sub-regulation (1) or under this sub-regulation; and such change 
exceeds two per cent of total shareholding or voting rights in the target 
company, in such form as may be specified.”32

Continual disclosures:33

When compared to the takeover code 1997, the threshold of continual 
disclosure has been increased in Takeover code 2011 from 15% to 25% 
where every person holding the share or voting right entitling him to 
entitling him to exercise 25% of voting right and the promoter of target 
company shall be under a duty to disclose by 31st march their aggregate 
shareholding and voting rights in the target company. The disclosures 
should be made within 7 working days from the end of each financial 
year to the registered office of the targeted company and to every stock 
exchange where the shares of the target company are listed.

Disclosure of encumbered shares:34

In cases of encumbrances on shares of target company, the promoters 
are requiring to disclose all the details of their shares encumbered by 
them in the targeted company and details of any invocation or release of 
such encumbrances of share. These disclosures should be made within 7 
working days from the creation or invocation or release of encumbrance, to 
the registered office of the targeted company and to every stock exchange 
where the shares of the target company are listed.

Caselaws:

Nimish kantilal unadkat v. Adjudicating Officer, SEBI35

The issue of whether a ‘director’ of a listed company is a promoter was 
raised and it was held that merely because he is in on such position he is 
regarded as being in control and being a director of the company, he was 
a promoter and thus was considered liable to make continual disclosures 
under Regulation 8(3) of 1997 code (29(2) of the 2011 code).

Milan Mahendra Securities (P) Ltd v. SEBI36

32 Regulation 29(2) (shall disclose.... specified came vide amendment dated march 26, 2013)
33 Regulation 30 of SEBI (substantial acquisition of shares and takeover) Regulations 2011
34 Regulation 31 of SEBI (substantial acquisition of shares and takeover) Regulations 2011
35 (SEBI 2010 98 SCL 133); C.A. Srinivasan Anand G, “laws relating to the new Takeover Code 

2011”
36 SEBI 2007 76 SCL 365
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Issue raised was that Shares of target company were acquired by stock 
broker registered under SEBI transferred to his propriety account whether 
would be considered the shares acquired are within meaning of the 
regulations. As observed that “the purpose of the disclosure is to bring 
about transparency in transactions and to assist the regulators to effectively 
monitor the transaction in the market. Therefore, the stockbroker for all 
purpose had become the shareholder of the target company when the 
aforesaid shares were transferred to its proprietary account”

Sandip Save vs. Chairman SEBI37 
Issue raised was that the promoter acting in concert acquired shares of the 
target company of about 15.68% without making any disclosure about the 
same and non-awareness of the disclosure clause was given as a reason 
for noncompliance of the regulation. The argument was therefore rejected 
and the promoters were held liable for penalty under SEBI (substantial 
acquisition of shares and takeovers) regulations. 

Conclusion:
In the modern corporate era, the takeovers by companies have become an 
unacknowledged reality. To dominate the competition faced by the foreign 
and Indian company’s ‘takeover’ has become the most effective weapon 
in the arsenal of entrepreneurs. The 2011 Takeover code was brought by 
the SEBI as a reaction to the bogging down of the targeted companies 
and minority shareholders due to the existence of set of ambiguities and 
uncertainties faced in the interpretation previous regulations.

Therefore, the Takeover 2011 regulations in order to shield the rights 
and interest of the acquirer and shareholders have proved to be a very 
significant creation by SEBI. “In case of substantial change in the 
shareholding patterns the exit opportunity envisaged in the Code for the 
public to dilute their shareholding in the Target Company”.38 From the 
above discussion of provisions of obligations and disclosures, it may be 
concluded that the purpose that lies behind in the Regulations are the 
safeguards of the investor’s interest, minority shareholders interest and to 
regulate the takeover activities in a fair, transparent and efficient manner. 

So, to conclude, in totality it is observed that the changes brought in the 
new regulation have majorly shifted the balance from the acquirer to the 
benefit of shareholders.

*****

37 SEBI (2003) 41 SCL 47 (SAT)
38 Payel Jain Vinod Kothari & Company, “Decoding the “Takeover Code”  http://vinodkothari.

com/wp-content/uploads/2014/01/Decoding-the-Takeover-Code.pdf 
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TRANS PACIFIC PARTNERSHIP AND ITS 
IMPACT ON INTELLECTUAL PROPERTY
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Abstract
The Trans-Pacific Partnership (TPP) will endeavor to rewrite the rules for 
global trade- It would impact export, import and trading.2 But apart from 
this TPP also has an IPR Chapter that would include new requirements 
for the signatory countries. This multilateral trade agreement entered 
into by the United States of America aims to strengthen and hone ties 
between the Asia-Pacific regions. The United States is negotiating the 
TPP with countries like, Canada, Chile, Japan, Malaysia, Australia, 
Brunei Darussalam, Mexico, Peru, Singapore, New Zealand and Vietnam, 
that have a shared vision of a commitment to changing the face of world 
trade as we know it today and to expanding the same to include additional 
countries throughout the Asia-Pacific region.3 

The TPP is not only an agreement on trade related issues like tariff 
liberalization and Multi Fiber Agreements (MFAs) but also extend to issues 
such environment regulations and intellectual property rights regime (IPR) 
protection.4 India is not a member to this agreement yet but will invariably 
be affected by such an agreement when entered into by major players in 
the market. It is important to understand that there are many channels 
through which the TPP can affect India. Firstly, we can anticipate some 
trade diversion and significant foreign investment reduction or diversion. 
A large proportion of India’s exports are in services. With the anticipated 
reduction in barriers to trade in services among TPP members, there is 
the possibility that some of India’s services exports to those countries will 
be replaced by services trade within the TPP.5 

Keywords: TPP, India, IPR, WTO and patent.
                     
Introduction

The TPP has a special IP policy which aims to provide strong and 

1 Students, B.A. LL. B (H), Nirma University
2 The Trans-Pacific Partnership, United States Trade Representative, (Jan. 4, 2016, 23:16), https://

ustr.gov/tpp/#text.
3 Overview of the Trans Pacific Partnership, United States Trade Representative, (Jan. 4, 2016, 

23:22), https://ustr.gov/tpp/overview-of-the-TPP.
4 Devashish Mitra, Riding the Pacific trade winds, THE INDIAN EXPRESS, February 7, 2015.
5 Id.
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balanced protections with effective enforcement of those protections, 
consistent with existing U.S. law. This will seek to promote high standards 
of protectionism as practiced by developed countries like the USA and 
provide fair and just access to legal systems in the region that currently do 
not employ the same level of protection, to enforce those rights.6 This is at 
odds with the current IP regime in India which is more consumers oriented 
and does not provide stringent IP protection as in the United States.

What is Trans-Pacific Partnership?

The Trans-Pacific Partnership Agreement is essentially a Free Trade 
Agreement (FTA) which is being signed between various countries 
from either side of the pacific. The Trans Pacific Partnership would 
strengthen ties between Asia and the Americas, create a new template for 
the conduct of international trade and investment, and potentially lead to 
a comprehensive free trade area in the Asia-Pacific.7 The Trans-Pacific 
Partnership (TPP) trade negotiations grew out of an earlier preferential 
trade agreement (PTA) now colloquially known as the ‘Pacific 4’ or ‘P4’.8  
New Zealand, Singapore, Brunei Darussalam and Chile originally formed 
a trade bloc known as the Pacific Four (P4) on November 8, 2006, which 
aimed to eliminate all tariffs between the parties to the agreement by 2015. 
This extremely comprehensive agreement covered trade in goods and 
services, intellectual property protection, environmental laws, competition 
policy, government procurement, labor laws, customs valuation etc.9 

It was in early 2008 that the Bush administration and not the Obama 
administration (as is mistakenly assumed by many people) started 
showing some interest in joining this P4 agreement. The P-4 Agreement 
member countries then had just entered into preliminary negotiations with 
the United States of America in the early 2008 that ultimately laid the 
groundwork for the dramatic assent of the United States of America.10  

6 Intellectual Property-The Trans-Pacific Partnership, United States Trade Representative, 
(Jan. 4, 2016, 23:28), https://medium.com/the-trans-pacific-partnership/intellectual-property-
3479efdc7adf#.5m63kurun.

7 Peter A. Petri & Michael G. Plummer, The Trans-Pacific Partnership and Asia-Pacific 
Integration: Policy Implications, PB12-16, P. Ins. For Int. E., 1, 2, (2012).

8 Deborah Elms & C.L. Lim, The Trans-Pacific Partnership Agreement (TPP) Negotiations: 
Overview and Prospects, 232, RSIS W.P., 1, 1, (2012).

9 William Krist, Negotiations for a Trans-Pacific Partnership Agreement, Program on America 
and the Global Economy, 1, 5, (2012).

10 Understanding the TPP—The Path to Expansion, N.Z. Ministry of Foreign Aff. & Trade (Sept. 
14, 2010), http://www.mfat.govt.nz/Trade-and-Economic-Relations/Trade-Relationships-and-
Agreements/Trans-Pacific/index.php#UnderstandingTPP in Meredith Kolsky Lewis, The Trans-
Pacific Partnership: New Paradigm or Wolf in Sheep’s Clothing? 1, Bos. Col. Int. & Com. L. R., 
27, 34, (2011).
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Subsequently other states showed their intention of joining the TPP as it 
later came to known.

The pact is aimed at deepening economic ties between these nations. It 
is expected to substantially reduce tariffs, and even eliminate them in 
some cases, between member countries and help open up trade in goods 
and services. It is also expected to boost investment flows between the 
countries and further boost their economic growth. The member countries 
are also sought to initiate a relationship that transcended to economics 
and politics.11 When successful, it would help global economy and be an 
advantage for all involved.12

Bilateral Trade agreements, usually involve two members who then 
negotiate according to their individual needs. This allows them to pick and 
choose specific policy elements. However, with the multilateral agreement 
in place all member countries would follow a uniform system of policy 
decisions which would ultimately lead to more coherence in trade relations 
and less subjectivity with respect to individual countries. This can be both 
beneficial and harmful as it reduces individual bargaining power but also 
protects weaker countries from being bullied into accepting potentially 
harmful policies at the insistence of the more powerful economies/
countries.

However, this could also mean that several powerful economies come 
together in order to railroad smaller economies into accepting their own 
trade and policy norms for which the former country is not ready. This 
could lead to further disruptions. However, the pertinent question to be 
asked is whether the harm which will be avoided by staying out of such an 
agreement is more than the benefits that will be missed out if a country is 
not part of the said agreement.

The IP Policy of The Trans-Pacific Partnership Agreement

The current policy in place in most of the member countries of the Trans 
Pacific Partnership Agreement follows the provisions of the Agreement 
on the Trade Related Aspects of Intellectual Property Rights (TRIPS). 
The exception to this is the United States of America which along with 
other developed countries has higher standards of protection given to 
intellectual property holders. Thus, it is in their best interest to negotiate 
the trans-pacific partnership agreement in such a way so as to strengthen 

11 TPP: What is it and why does it matter? BBC, (Feb. 8, 2016, 17:04 PM), http://www.bbc.com/
news/business-21782080.

12 Petri, supra note 6.
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intellectual property standards in other countries which still follow 
the TRIPS provisions. These provisions are referred to as TRIPS plus 
provisions. 

While the TRIPS provisions allow for flexibility to individual countries to 
expand their policies after conforming to a basic standard the Trans Pacific 
Partnership Intellectual Property policy aims to remove these flexibilities 
and apply uniform laws to all member countries. This is beneficial to them 
as they are offer more protection to intellectual property right holders and 
suggest harsher punishments for transgressors.

The provisions that the United States aims to include in the TPP Agreement 
are:13

• Give sounds, scents and well-known marks that are not well known 
in the local territory trademark protection while concurrently diluting 
geographical indications protections which were an important 
provision that the TRIPS agreement provided as it allowed flexibilities 
in policy choice.

• Expanding the mandatory international obligations on the length of 
copyright protection, including extension of protection to “temporary” 
storage on the Internet and doubling the mandatory minimum length 
of many copyright terms. TPP Art. 4.1 grants intellectual property 
rights holders the exclusive right to “prohibit all reproduction . . . in 
any manner or form, permanent or temporary (including temporary 
storage in electronic form).”14 

• Require the adoption of a highly controversial form of anti-
circumvention liability that would punish circumvention of digital 
locks regardless of intent. TPP Art. 12.3 mandates that determinations 
of damages for copyright infringement and trademark counterfeiting 
exceed the amount judged to be “adequate to compensate for the 
injury the right holder has suffered.” On top of such compensatory 
damages, the TPP proposal mandates damages equal to “the profits 
of the infringer that are attributable to the infringement.” In addition, 
the provision would require that “judicial authorities shall consider, 
inter alia, the value of the infringed good or service, measured by the 
suggested retail price or other legitimate measure of value submitted 
by the right holder.”15 

13 Sean Flynn, Margot Kaminski, Brook & Jimmy Koo, Public Interest Analysis of the US TPP 
Proposal for an IP Chapter, WCL Res. P., 1, 6, (2012).

14 Id.
15 Id.
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• Expand the international mandatory scope of patentability to include 
monopoly protections for (1) new uses or forms of known products, 
and (2) for plants, animals, and medical procedures. The first set of 
standards is in direct conflict with the anti-ever greening provisions 
recently enacted in India and Philippines. The second set of standards 
is direct conflict with the flexibility in Section 27.3 of TRIPS. TPP 
Art. 8.1 contains a controversial TRIPS-plus provision, most relevant 
to pharmaceutical patents, that the scope of patentability includes 
“any new forms, uses, or methods of using a known product; and a 
new form, use, or method of using a known product . . ., even if such 
invention does not result in the enhancement of the known efficacy of 
that product”.16 

• Alter the international legislative framework on patent applications, 
oppositions, revocation, required disclosure and utility standards to 
make patents easier to obtain, harder to challenge or revoke, and less 
beneficial to technology transfer. TPP-2 Art. 8.6 would require TPP 
members to grant extensions of patent terms beyond the TRIPS 20-
year minimum patent term to compensate both for delays in patenting 
and in granting marketing approval. Patent term extensions delay the 
introduction of generic products into a market, maintaining monopoly 
protections and higher prices during the extension.17 

• Abandon the access to medicines flexibilities of the 2007 New Trade 
Deal and the U.S.-Peru Free Trade Agreement and put in their place a 
set of patent extensions and registration monopolies for branded drugs 
conditioned only on compliance with an “access window” defined 
without regard to affordability. These provisions will predictably lead 
to higher prices and lower availability of pharmaceutical products, 
especially in developing countries.

• Implement the most draconian enforcement provisions of ACTA and 
U.S. law to shift the cost and burden of enforcing private intellectual 
property rights enforcement to the government, internet and other 
intermediaries and consumers, while reducing due process and 
administrative justice rights in their implementation.

• Export a new and controversial set of restrictions on the efficacy of 
price negotiations in pharmaceutical reimbursement programs that 
have never before been proposed for developing countries and that 
are not adhered to in the U.S. itself.18 

16 Id.
17 Id.
18 Flynn, supra note 12.
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The main thrust of the whole policy is quite clearly to bring the other 
member countries up to the standards of Intellectual property rights 
protection that the United States envisions to provides. However, the main 
stumbling block here is not that the other member countries will refuse to 
agree to these terms but to get their own Congress to pass some of these 
policy decisions which as of now do not even exist in the United States 
itself.

The implication also arises that United States might try to force feed 
these policies down the throats of member countries who are not as 
economically powerful as it. The responsibility or burden then falls on 
other major economic powers like India or China, both of whom are not a 
part of the Trans-Pacific Partnership Agreement to make sure that harmful 
policies which do not benefit the major parts of the population do not 
become the norm which all countries would then follow. It falls on them 
to make a strong stand against these hegemonic practices. 

However, another thing to be kept in mind is that a total aversion from 
the Trans-Pacific Partnership Agreement could never be beneficial and 
thus a balance has to be maintained during negotiations. The combined 
trade traffic of the Trans-Pacific Partnership agreement member countries 
would be too significant to be ignored.

TPP IPR Chapter And Its Implications For India. 

As already mentioned TPP is a multilateral free trade agreement that has 
been backed by the USA. TPP makes many tall claims of completely 
changing international trade as we know it. It is hailed as the better version 
of WTO or more colloquially WTO 2.0. But while one can appreciate 
the principle behind a multilateral free trade agreement that resolves to 
remove Non-tariff barriers (NTBs) and Multi fiber agreements (MFAs), it 
must be kept in mind that TPP plans to do more than just that. TPP has an 
IPR chapter that increases the level of protection afforded to intellectual 
property; it introduces the most onerous of provisions.19 The standard 
of the IP protection is speculated to be very similar to the IP provisions 
in the US law.20 The intellectual property obligations proposed for the 
TPPA or TPP exceed the minimum standards of the multilateral World 
Trade Organi¬zation (WTO) Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS).21 While analyzing the impact of TPP 

19 C. Ram Manohar Reddy, Tightening of Global Trade Rules, L (45) ECON. POL. WEEKLY 
(2015).

20 Biswajit Dhar, Trans-Pacific Partnership Agreement, L (24) ECON. POL. WEEKLY (2015).
21 The Trans Pacific Partnership Agreement: Implications for Access to Medicines and Public 

Health, UNITAID WHO (2014).
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on the Indian IP regime, the paper would mainly focus on two aspects. But 
before we get to that it is important to note that one of the main criticisms 
of TPP is that an agreement that is supposed to lead to a more transparent 
and freer trade has had its negotiations mainly behind the closed doors. 
That is to say that there has been no official declaration of the provisions 
of TPP. This is problematic on multiple grounds. Firstly, it has ensured that 
the provisions cannot be critiqued and deliberated upon. Further, it has 
ensured that no other country can actively participate in the discussion and 
dialogue hence actively making sure that they do not get a say. The Trans-
Pacific Partnership negotiations were conducted in secrecy and leave out 
large nations such as China, Brazil and India.22 It also problematic for the 
reason that the countries that do get a say at the TPP negotiation table are 
the United States and 11 other countries – and 40% of the world’s GDP,23  
that is to say that they are all developed countries. So, it is safe to assume 
that in absence of any country representing the voice of developing 
countries the provisions are in the perspective of the developed countries. 
This is especially evident in the IPR chapter of the TPP. Wikileaks in 
2013 leaked the IPR chapter of the said negotiations and it confirms what 
everyone already feared. And then finally a part of the text was released 
in November 2015. This was a highly controversial document considering 
the 7 years’ worth of negotiation shrouded in mystery. Persistent push-
back from public health and open access advocates, internet freedoms 
activists, environmentalists, labor groups and even governments seem to 
have had only a marginal impact on the negotiations as the released text 
more restrictive standards The IPR regime affords more protection to IPR 
and hence extending its monopoly.24 The question that is important for us 
to analyze is whether this new proposed IPR regime disturbs the delicate 
balance that IP regime seeks to establish. Plainly speaking, will the added 
layer of protection guaranteed to the patent holders violate the rights of 
the public in general? And would this in turn make the IP regime more 
unfair and arbitrary? This paper tries to analyze the same from an Indian 
perspective. It would do so on two grounds. It would analyze the effect 
of IPR regime on Sec- 3(d) of the Patents Act, 1970 and the ramifications 
that will follow. Further, it would seek to analyze the effect that the new 
IPR chapter would have on the flexibilities guaranteed in TRIPS and other 
agreements. 

22 J P Singh, Controversial TPP is as much about Trade as about Foreign Policy Goals, THE 
WIRE (12th October, 2015), http://thewire.in/?s=tpp (Last accessed on 8/02/16).

23 Rupali F. Samuel, Drawn Up in Secret, The TPP Text Helps Big Pharma Put Patents Before 
Patients, THE WIRE (16th November, 2015), http://thewire.in/2015/11/16/drawn-up-in-secret-
the-tpps-text-helps-big-pharma-put-patents-over-patients-15571 (Last accessed on 8/02/16).

24 Id.
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Effect of TPP on Sec- 3 of Patent Act, 1970
Sec – 3(d) of the Patents Act was introduced in the 2005 Amendment. This 
section is of paramount importance while trying to maintain the balance 
between the rights of the patent holders and the rest of the public. To 
understand this, it is important to understand the concept of balancing of 
interests. Roscoe Pound in his theory explained that law is that mechanism 
that seeks to balance various interests so as to reduce the quantum of 
conflict. Sec – 3(d) prevents the ever greening of patents. The process 
of ever greening simply means the process of merely tweaking and 
tampering with your existing patent so as to continue with your monopoly 
rights as granted by the Patent Act. If ever greening is allowed the patent 
holder would be able to extend his monopoly over the patent and this 
would severely hamper the rights of the others. Sec 3(d) reads as, “The 
mere discovery of a new form of a known substance which does not result 
in the enhancement of the know efficacy of that substance or the mere 
discovery of any new property or new use for a known substance or mere 
use of a known process, machine or apparatus, unless such known process 
results in a new product or employs at least one new reactant.”25 Patents 
Act clearly elucidates the legislative intent has been to exclude inventions 
that do not actually lead to any value addition,26 the jurisprudence behind 
this is simple that is patents in form of monopoly rights are granted to 
acknowledge a person’s input and hard work in a particular process 
or product, therefore if there is no value addition per se should not be 
incentivized by the Patent Act. The ever-greening if allowed would lead 
to the elimination of entry of generic drugs in the market.27 
The importance of Sec- 3(d) had been aptly illustrated in the landmark 
case of Novartis v Union of India.28  In this case Novartis, a pharmaceutical 
giant challenged the non-grant of patent under sec- 3(d). Novartis argued 
that this was against the obligations undertook by India in the TRIPS 
Agreement, it also raised ancillary arguments like Sec- 3(d) was ultra-vires 
the provisions of the Constitution. The Supreme Court in no ambiguous 
terns reiterated that the scope of patentability under the Patents Act does 
not extend to an invention which is akin to old wine in a new bottle, unless 
there is an enhancement of efficacy.29 

25 § 3(d), The Patents Act, 1970.
26 N. S. Gopalakrishnan, Trips Flexibilities: The Case of India, in Intellectual Property Rights and 

Access to Medicines, in Intellectual Property and Access to Medicines 76 (2010).
27 Abhijit Das, India and the Shadow of the Trans-Pacific Partnership, L (45) ECON. POL. 

WEEKLY (2015).
28 (2013) 6 S.C.C. 1.
29 Jayant Raghu Ram, Crouching Tiger, Hidden Dragon: The TPP’s IPR Chapter - Issues and 

Concerns for India (April 11, 2015), SSRN: http://ssrn.com/abstract=2543449 (Last accessed on 
8/02/16).
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In the negotiations the two principles to govern the Patentability of a 
product that were put forward were “For greater certainty, a Party may 
not deny a patent solely on the basis that the product did not result in 
enhanced efficacy of the known product when the applicant has set forth 
distinguishing features establishing that the invention is new, involves an 
inventive step, and is capable of industrial application” and “patents shall 
be available for any new uses or new methods of using a known product”.  
30Both these propositions severely undermine the provision of Sec- 3(d) 
and also widen the scope of granting patents. What this would essentially 
lead to is that Pharmaceutical companies will be able to keep monopoly 
over their drugs by ever-greening their drugs, this would ensure that the 
generic medicines do not enter the market. The difference between the 
prices of generic medicines and other medicines can mean the difference 
between life and death for many people. Especially, considering that India 
is the largest producer of generic medicines and generic medicines cater 
to the majority of the population in our country. To further elucidate the 
importance of the same one only has to take an example of a situation 
where in Government Medical College a prospective medical student is 
not only taught the best medicine to be administered in a given time but 
also the medicine that is most affordable.  Maybe, the same grim situation 
wouldn’t replicate itself in countries like Denmark or Norway that can 
afford to provide free healthcare to its citizen. Apart from this term for the 
grant of patent is also believed to be changed. That is under the current act 
in India the term of the patents is 20 years from the date of the application.31  
But in Wikileaks document the term of patent granted would also increase, 
hence further disturbing the delicate balance IPR regime should achieve. 
While this is one side of the spectrum there are other provisions that are 
also included in the IPR chapter that was released in November 2015. In 
one of the Articles it affirms its obligations to TRIPS and public health. 
The obligations of this Chapter do not and should not prevent a Party from 
taking measures to protect public health.32 That is to say that this provision 
ensures that in case of an issue of public health the country would have 
the discretion to decide what constitutes an emergency33 and can take all 
measures to ensure that everyone has access to medicines. This ensures 
that the member states have flexibilities to ensure public health and access 
to medicines. Currently there is still speculation about the provisions of 

30 Id.
31  § 53, The Patents Act, 1970.
32 Art 18.6(1)(a), Intellectual Property, TPP Negotiation. This chapter was released on November 

2015 by a member country. See TTP Treaty: Intellectual Property Rights Chapter, Consolidated 
Text (5 October 2015) released by WikiLeaks, available at https://wikileaks.org/tpp-ip3/
WikiLeaks-TPP-IP-Chapter/WikiLeaks-TPP-IP-Chapter-051015.pdf).

33 Id.
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TPP. The document leaked by Wikileaks indeed portrays a very bleak 
picture while the document released in November 2015, is less stringent 
than the previous document leads us to believe. There is still cause to 
proceed with caution as TPP might seem attractive with the Trade benefits 
but in conducive IPR regime can have major impact on the development of 
country and also have a direct effect on the rights available to the citizens. 

Conclusion

In conclusion TPP is very important multilateral free trade agreement 
being negotiated by countries of the Pacific Rim and the USA. They 
constitute about 40% of the total GDP, this itself signifies the importance 
of the same. It cannot be denied that TPP would indeed have a dramatic 
impact on International trading and also on the IPR regimes of various 
countries. But what has to be kept in mind at this juncture is that is India’s 
entry in TPP advisable especially considering the controversial IPR 
regime it is proposing.  While making this decision one has to keep in 
mind the socio-economic and political condition of India and how TPP 
would affect our domestic policy and by extension the effect it would 
have on the people of our country and their lives. Considering that the 
negotiations of TPP were behind the closed doors, this led to the whole 
negotiations being shrouded in mystery and controversy. As per the IPR 
Chapter released by Wikileaks in 2013, joining TPP would have multiple 
problems in the domestic IP legislation as it would ensure that Sec- 3(d) is 
no longer operative and also substantially reduce the flexibilities available 
to the national government. So, while TRIPS guaranteed flexibilities, 
the new regime would conveniently reduce the scope of the same while 
increasing the scope of patentability. This would of course adversely 
affect the developing countries. The reason for this is very simple that 
the socio-economic conditions of these countries do not support a very 
rigid IPR regime. It would also lead to a condition where generic drugs 
would find it very difficult to enter the market. And the impact of that on 
the lives of the people in our country cannot be overstated. But, while this 
bleak picture might very well be true according to the document leaked 
by Wikileaks, it is really the case? According the IPR Chapter released 
by the member country in November 2015, the provisions stipulate that 
the member countries affirm to their pledge of public health and access 
to medicines as made in the TRIPS Agreement. It also allows the State to 
have flexibilities to ensure what constitutes a national emergency again 
as per the provisions of TRIPS; this in turn ensures that a State can allow 
access of medicines based on its social conditions. This Chapter though 
still has restrictive IPR policies; they are not as stringent as the Wikileaks 
documents lead everyone to believe. So, this leads us back to very 
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important question, that is after doing a cost benefit analysis, should India 
join TPP or not, especially with present IPR provisions as envisioned by 
the purported document of November 2015. The authors are of the opinion 
that the Patent regime though not as strict does establish a higher level of 
conformity as opposed to TRIPS, so while entering into the same India 
should be extremely careful. 

*****
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Abstract

“Power corrupts and Absolute Power Corrupts absolutely”

Lord Akton
India is a democratic country and in every democratic country, there 
is a need of good governance and transparency. In every development 
administration experiences indicated that there has always an urgent 
need for improving government. Today in India there is unprecedented 
corruption at all levels. All feel its squeeze but corruption is roaring high. 
The main factor behind the corruption is secrecy, which was taken as a 
tool of accuracy towards government in past era. If we want transparency 
in governance, there is a need to crack the corruption by cracking the 
walls of secrecy. This paper tries to highlight the RTI as a vital tool in the 
reduction of Corruption and some steps for the development of democratic 
governance. In this article the study is based on Secondary sources, 
which includes books, journals, reports, newspapers, internet websites, 
government publications and records.

Keywords: Right to information, Transparency, Corruption, secrecy, 
cracking, reduction

                     

Introduction

Corruption is not only an enemy of development and good governance; it 
is also foe of democracy. The absence of transparency and accountability 
in governance and administration and our people’s sense of helplessness 
weaken our democratic process. A mature democracy must have effective 
checks and balances against abuse of power by public servants for self-
enrichment. Over the past few decades, rampant corruption has bred 

1 Rajiv Gandhi National University of Law, Patiala Punjab E-mail:- pradiprgnul@gmail.com, 
sunit1215@gmail.com, P.no: - 08802437640
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contempt for the law. The failure of the law to catch the corrupt and then 
to deliver deterrent punishment to them has led to widespread cynicism 
among the people. It has also resulted in a decline in moral values 
throughout society. Even Kautaliya way back in 200 B.C. remarked, “Just 
as it is impossible not to taste honey or poison when it is at the tip of the 
tongue, so it is impossible for a government servant not to eat up a bit 
of revenue. And just as it cannot be found out whether a fish swimming 
through water drinks or not, so government servants cannot be found out 
while taking money for themselves.2 Today everyone is accusing the other 
persons/ parties for corruption, but without solution. In India, corruption 
has sufficiently punctured and extremely hampered the process of healthy 
economic growth and development. Starting from political bosses to 
the lowest level of bureaucratic functionary, none seems to be either an 
exception or immune from evil effects. Such an assertion does not denote 
that everyone is corrupt but simply highlights the said prevalent plight of 
affairs. Even a sacrosanct person finds himself sufficiently circumscribed 
to yield under its vociferous pressure and tastes the bitter bite of this panic 
in divergent walks of life.3 

In India today, being a welfare-state, the state has spread its tentacles to 
virtually every aspect of public life. The person on the street is condemned 
to grapple hopelessly with corruption in almost every aspect of daily work 
and living. Information is power, and the executive at all levels attempts 
to withhold information to increase its scope for control, patronage, and 
the arbitrary, corrupt and unaccountable exercise of power. Ultimately the 
most effective systemic check on corruption would be where the citizen 
herself or himself has the right to take the initiative to seek information 
from the state, and thereby to enforce transparency and accountability. It is 
in this context that the movement for right to information is so important. 
The statutory right to information gives a legal right to have access to 
government-held information strengthens democracy by ensuring 
transparency and accountability in the actions of public bodies. It enhances 
the quality of citizen-participation in governance from mere vote-casting, 
to involvement in the decision-making that affects her or his life.4

Objective of the Act

Objective of the Act is to establish “the practical regime of right to 

2 S.L Goel Good Governance- An Integral Approach, New Delhi: Deep & Deep Publications Pvt. 
Ltd. (2007), P-219.

3 S. k. Sharma, Corruption in Indian politics and Bureaucracy, New Delhi: ESS Publications, 
(1991), P- 123.

4 Shalu Nigam, Right to Information Law & Practice, P-4.
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information for citizens to secure access to information under the control 
of public authorities, in order to promote transparency and accountability 
in the working of every public authority, the constitution of a Central 
Information Commission and State Information Commission and for 
matters connected therewith and incidental thereto.5

Meaning of Good Governance

The concept of “governance” is not new. It is as old as human civilization. 
Simply put “governance” means: the process of decision-making and 
the process by which decisions are implemented (or not implemented). 
Governance can be used in several contexts such as corporate governance, 
international governance, national governance and local governance.6 
Good governance is the term that symbolizes the paradigm shift of the role 
of governments.7 

Right to Information and Good Governance

The Right to Information (RTI) is a vital tool for good governance. 
Transparency and accountability are for good governance. If there is no 
transparency, accountability cannot be fixed. There should be maximum 
disclosure and minimum confidentiality.8 ‘Right to Information’ (RTI) 
refers to the right of every citizen to access information held by or under the 
control of public authorities. Information is crucial for good governance 
as it reflects and captures Government activities and processes. It is said 
that information is the oxygen of democracy. If people do not know what 
is happening in their society, if the actions of those who rule them are 
hidden, then they cannot take a meaningful part in the affairs of the society. 
Access to information not only promotes openness, transparency and 
accountability in administration, but also facilitates active participation 
of people in the democratic governance process. The RTI ACT is a tool 
helping to ensure rights already promised in the constitution. Public 
participation in Government, respect for the rule of law, freedom of 
expression and association, transparency and accountability, legitimacy of 
Government, and the like which are the core values of good governance, 
can be realized only if the right to information is implemented in the right 
spirit.9 RTI is perceived as a key to strengthen participatory democracy 

5 The preamble to the RTI Act, 2005 
6 Available at http://www.unescap.org/pdd/prs/ProjectActivities/Ongoing/gg/governance.asp.
7 Holzer Marc & Kim Byong-Joon, Building Good Governance: Reforms in Seoul, National 

Center for Public Productivity, 2002.
8 Former CJI J S Verma at Central Information Commission (CIC) convention
9 The Right to Information Act, 2005, A Guide for Civil Society Organizations 
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and ushering in people-centered governance. With access to information 
on their side, people can function better as an informed and responsible 
citizenry investigating and scrutinizing government actions and reviewing 
the performance of their elected representatives with a view to seriously 
holding them accountable. People can access information on how officials 
are delivering on their commitments, how the bureaucracy is spending 
public money and how representatives are interacting with special 
interest groups. Without good governance, no amount of developmental 
schemes can bring in improvement in the quality of life of the citizen.10 
Good governance has four elements- transparency, accountability, 
predictability and participation and RTI helps in achieving the same. the 
RTI Act provides citizens with a vital tool to inform themselves about a 
government’s record in office. In this way, it empowers ordinary people 
to make more informed electoral decisions, giving them an opportunity to 
participate more effectively in governance and policy formulation.11

Constitutional Development of the Right to Information

It is required to stress at the very threshold that the movement of right to 
information in India was never aimed to merely ensure an access to the 
public information. Rather, the aim is creating such favorable conditions so 
that the right to information can be effectively exercised. It is for sure that 
the Indian Constitution does not contain any specific right to information 
or even right to freedom of the press. The Chapter on Fundamental Rights 
when interpreted broadly 

Guarantees the right to information as a part of freedom of speech and 
expression. As pointed out by H.M. Seervai, “Corruption, nepotism and 
favoritism have led to the gross abuse of power by the Executive, which 
abuse has increasingly come to light partly as a result of investigative 
journalism and partly as a result of litigation in the Courts”.12 It is submitted 
that the provisions of the two constitutions (US and Indian) as to freedom 
of speech and expression are essentially different. The difference being 
accentuated by provisions in our Constitution, for preventive detention 
which have no counterpart in the US Constitution?13 Several decisions 
given by the Supreme Court from time to time have been actually 
responsible for the development of legal position with regard to the right 

10 Government of India, Second Administrative Reform Commission, First Report on Right to 
Information: Master Key to Good Governance, June 2006, para1.1.1, P-1. 

11    S. L. g Good Governance- An Integral Approach, New Delhi: Deep & Deep Publications Pvt. 
Ltd. (2007), P-314

12 H.M. Seervai, Constitutional Law of India, 4th Edn. Vol. 2, P-1096.
13 H.M. Seervai, Constitutional Law India, 4th Edn. Vol. 1, P- 710.
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to information in India. These decisions were not given specifically in the 
context of the right to information, but specifically in the context of the 
Right to Freedom of Speech and Expression. Right to Freedom of Speech 
and Expression has been said to be the opposite or invert side of the Right 
to Know, and it is not possible to exercise one without the other. 

The landmark case in freedom of the press in India was Bennett Coleman 
& Co. vs. Union of India14 in which the court struck down the newsprint 
control order saying that it directly affected the Petitioners right to freely 
publish and circulate their paper. In that, it violated their right to freedom 
of speech and expression. The judges also remarked, “It is indisputable 
that by freedom of the press meant the right of all citizens to speak publish 
and express their views” and “Freedom of speech and expression includes 
within its compass the right of all citizens to read and be informed.” The 
dissenting judgments of Justice K.K. Mathew also noted, “The freedom of 
speech protects two kinds of interests. There is an individual interest, the 
need of men to express their opinion on matters vital to them and a social 
interest in the attainment of truth so that the country may not only accept 
the wisest course but carry it out in the wisest way. Now in the method of 
political government the point of ultimate interest is not in the words of 
the speakers but in the hearts of the hearers”. This principle was even more 
clearly enunciated in a later case15 where the court remarked, “The basic 
purpose of freedom of speech and expression is that all members should be 
able to form their beliefs and communicate them freely to others. In sum, 
the fundamental principle involved here is the people’s right to know.” 
Another development on this front was through a subsequent case16 in 
which it was held that if an official media or channel was made available 
to one party to express its views or criticism, the same should also be 
made available to another contradictory view. The Court held that a state 
instrumentality having monopolistic control over any publication could 
not refuse to publish any views contrary to its own. The right to have 
transparency in criminal justice system and to have it free from any sort of 
arbitrariness has been developed by the courts in the area of civil liberties. 
In Prabha Dutt Vs. Union of India17 the Court held that there excepting 
clear evidence that the prisoners had refused to be interviewed; there could 
be no reason for refusing permission to the media to interview prisoners 
in death row. In State of U.P v. Raj Narain18 the Court said, “While there 
are overwhelming arguments for giving to the executive the power to 

14 AIR 1973 SC 783
15 Indian Express Newspapers (Bombay) Pvt. Ltd. vs Union of India (1985) 1 SCC 641)
16 Manu Bhai D. Shah v. Life insurance Corporation AIR 1981 Guj 15
17 AIR 1982 SC 6
18 AIR 1982 SC 6
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determine what matters may prejudice public security, those arguments 
give no sanction to giving the executive exclusive power to determine 
what matters may prejudice the public interest. Once considerations of 
national security are left out there are few matters of public interest which 
cannot be safely discussed in public”. Justice K. K. Mathew went further 
to say, “In a government of responsibility like ours, where all the agents 
of the public must be responsible for their conduct, there can be but few 
secrets. The people of this country have a right to know every public act, 
everything that is done in a public way, by their public functionaries. They 
are entitled to know the particulars of every public transaction in all its 
bearing. Whenever, one claims secrecy for his public activities which do 
not have any negative effect over the public security, must be cautious of 
the right to know available to the people. It is not in the public interest 
to cover the routine business with the veil of secrecy. Such secrecy can 
seldom be legitimately desired. It is generally desired for the purpose of 
parties and politics or personal self-interest or bureaucratic routine. The 
responsibility of officials to explain or to justify their acts is the chief 
safeguard against oppression and corruption”.19 The expression “freedom 
of speech and expression” in Article 19(1)(a) has been held to include the 
right to acquire information and disseminate the same. It includes the right 
to communicate it through any available media whether print or electronic 
or audio-visual, such as, advertisement, movie, article or speech, etc. This 
freedom includes the freedom to communicate or circulate one’s opinion 
without interference to as large a population in the country, as well as 
abroad, as is possible to reach.20 In People’s Union for Civil Liberties,21 
the Supreme Court dealt with this aspect of the freedom elaborately. The 
right of the citizens to obtain information on matters relating to public acts 
flows from the Fundamental Right enshrined in Article 19(1)(a). The right 
to information in basic part of Article 19(1)(a) as for the promotion of 
freedom of expression it is essential to secure the information related to the 
basic details of the candidate contesting the elections. In Dinesh Trivedi, 
M.P. and Others v. Union of India22 the Supreme Court dealt with the 
right to freedom of information and observed “in modern constitutional 
democracies, it is axiomatic that citizens have a right to know about the 
affairs of the government which, having been elected by them, seek to 
formulate sound policies of governance aimed at their welfare”. It has 
been recognized that the right to know, right to receive and disseminate 
the information is within the right to freedom of speech and expression. 

19 State of U.P. v. Raj Narain AIR 1975 SC 865
20 M.P. JAIN, Indian Constitutional Law, 6th Edn., Vol. 1, P- 1418.
21 People’s Union for Civil Liberties (PUCL) v. Union of India, AIR 2003 SC 2363.
22 4 SCC 306: (1997) 1 SCJ 697.
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Using the best possible means to impart and receive the information has 
been recognized as a fundamental right of the citizen of India. The right to 
know has, however, not yet extended to the extent of invalidating Section 
5 of the Official Secrets Act, 1923 which prohibits disclosure of certain 
official documents.23 Moreover the right to know in a democratic system is 
neither a fundamental right nor a common law right. It is pure and simple 
because it is a statutory right and this right originates from Constitution of 
India in accordance with the Article 19(1)(a) and it was shaped in a statute 
i.e. The Right to Information Act, 2005. Hence it cannot be described as 
pure and simple statutory right. The information which is best facilitated 
meaningful cannot be read as an integral part of any fundamental right. 
The enforcement of the right can create confusion and at initial stage this 
right cannot be placed in the pedestal of the basic or fundamental right but 
when citizen will go to a department or organization then only such right 
will take a crises in many a cases for both citizen seeking information 
and authority supplying it with a rightly sharpened sword over his head at 
the point of heavy penalty and punishment. Hence the whole Act can be 
judged at the point of its implementations and contemporary development 
wherein each citizen is involved in plethora of information and each 
organization is pre-occupied with abundant work burden.24 Here RTI Act 
is concerned with the crystal-clear information which must be furnished 
to each citizens of India who seek this information. It is very important for 
every government to set up effective machinery for the good governance 
of citizens.25

Ratio of Corruption in India

Corruption in India is a major issue that adversely affects its economy. A 
study conducted by Transparency International in year 2005 found that 
more than 62% of Indians had firsthand experience of paying bribes or 
influence peddling to get jobs done in public offices successfully. In its 
study conducted in year 2008, Transparency International reports about 
40% of Indians had firsthand experience of paying bribes or using a 
contact to get a job done in public office. In 2012 India has ranked 94th out 
of 176 countries in Transparency International’s Corruption Perceptions 
Index, tied with Benin, Colombia, Djibouti, Greece, Moldova, Mongolia 
and Senegal.26 In 2013, India was ranked 94th out of 175 countries. In 2014 
India ranked 85th out of 175 countries in Transparency International’s 

23 Mahendra P. Singh, Constitution of India, 11th Edn., P-130.
24 P.K. Das, the Right to Information Act 2005, P-16.
25 J. N. Pandey The Constitutional Law of India, Allahabad Law agency, P-175
26 J.S Rajak. The Right to Information Act: A Vital Tool to Fight against Corruption in India. 
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Corruption Perceptions Index, compared to its neighbors Bhutan (30th), 
Bangladesh (145th), Myanmar (156th), China (100th), Nepal (126th), 
Pakistan (126th) and Sri Lanka (85th).27

Most of the largest sources of corruption in India are entitlement programmes 
and social spending schemes enacted by the Indian government. Examples 
include Mahatma Gandhi National Rural Employment Guarantee Act and 
National Rural Health Mission. Other daily sources of corruption include 
India’s trucking industry which is forced to pay billions in bribes annually 
to numerous regulatory and police stops on its interstate highways.28

Role of Right to Information act in reducing the Corruption in 
India

Information is an inalienable and natural right of every human being. In 
a democratic country each person has the right to freedom of opinion and 
expression. This right includes right of holding public opinion and to seek, 
receive and impart information ideas from the public authorities. They 
have right to know as to what the government is doing and why it is doing. 
It is only if the people know how government is functioning that they can 
fulfill the role which democracy assigns to them and make democracy 
a really effective participatory democracy. The available and appropriate 
information helps citizens to live a dignified life in a civilized society.29 
Moreover there is a close link between Right to Information and Good 
Governance. The Good Governance is only possible when the society 
is very open and Corruption free. In India, corruption has sufficiently 
punctured and extremely hampered the process of healthy economic 
growth and development. Starting from political bosses to the lowest 
level of bureaucratic functionary, none seems to be either an exception or 
immune from evil effects. Such an assertion does not denote that everyone 
is corrupt but simply highlights the said prevalent plight of affairs.30 In the 
following sections of the article, it is discussed how RTI has developed a 
strategy for reduction of Corruption and smooth governance.

1. Promotes transparency: Right to Information enables citizens to see 
how governments, those in public offices, are working. Transparency 
is the corn stone of any good government. RTI act has the potentiality 

27 Available at http://en.wikipedia.org/wiki/Corruption_in_India.
28 Rouf Ahmad Bhat, Right to Information Act: A Great Step to Tackle Corruption, Research on 

Humanities and Social Sciences, ISSN -2224-5766, P-32. Vol.5, No.7, 2015
29 S. K. Borah. Right to Information Act: A Key to Good Governance. International Journal of 

Humanities and Social Science: VOL -2, Issue- 2 P-12.
30 S. k. Sharma, Corruption in Indian politics and Bureaucracy, New Delhi: ESS Publications, 

1991 P 123
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to tackle with this uncontrolled corruption in both at gross root level 
and at power corridors of high and mighty. After enactment of this 
act, many a case of corruption came to light. From the common 
wealth Games to 2G scam, RTI queries have been the starting point of 
exposure in a score recent access to corruption.31

2. Promotes Accountability: Accountability is another requirement 
for reducing Corruption the Right to Information act provides people 
with mechanism to access information, which they can use to hold the 
government accountable or to seek explanation as to why decisions 
have been taken, by whom and with what consequences or outcomes. 
When people are aware about the government decisions

3. Promotes Accessibility: when citizens have access to information 
about service delivery and other government functions, they know 
what they are entitled to and they know how and where to demand 
their right to those services and other benefits.32 

4. Promotes participation: RTI Act facilitated and encouraged the 
participation of common people in the process of governance and 
reduces the imbalance in power relationship, provides a tool to oppose 
injustice and allows collective spirit to make democracy work for 
everyone. Right to Information facilitates citizens in making political 
and economic choices and thus strengthens democracy. 

5. Promotes empowerment: Before enactment of Right to Information 
Act, participation in political and economic processes and the ability to 
make informed choices has been restricted to India. As a consequence, 
commoners remain ignorant of various schemes and are unable to 
resist when their rights become causality. At the same time, people 
remain ignorant in terms of the ways and means through they can 
obtain their entitled rights from the concerned departments legally. 
12 RTI act democratized the information and decentralized the power. 
Power no more remains confined to select few, rather it was made 
available equally to all citizens. So, undoubtedly RTI serves as a great 
tool of empowerment for the common people.33

Conclusion

31 Hazra, N. (2013). RTI- A Right to Good Governance. Yojana Journal: P-56.
32 Chaubey, M. K. Right to information Various Dimensions. Regal Publications: New Delhi. 

P-24.
33 Rouf Ahmad Bhat, Right to Information Act: A Great Step to Tackle Corruption, Research on 

Humanities and Social Sciences, ISSN (Paper) 2224-5766 ISSN (Online) 2225-0484 (Online) 
Vol.5, No.7, 2015
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“Power corrupts and absolute power corrupts absolutely” Lord Akton’s 
above quote is absolutely correct for current Indian democratic 
phenomenon regarding corruption. The supreme court of India also 
stated that the corruption is just like a cancer for Indian democracy. It 
is the biggest challenge for development. The culture of corruption has 
become well in entrenched in the society. The corruption is a main barrier 
for the accountability and effectiveness in Indian democratic, political, 
bureaucratic and social system. Now the time has come to pour the root of 
corruption by the appropriate acid for eradicate it. For this reference Right 
to Information Act is powerful weapon. We may fight against corruption 
by the proper use of Right to Information Act.

RTI Act, if effectively implemented, could change the nature of governance 
in India. It could start a process of transparent and inclusive governance 
that could gradually shift the Indian democracy from being almost totally 
a representative one to a vigorously participatory one. It could bring 
sense of empowerment to the citizens of this country, empowerment that 
is necessary to check rapid downward slide of government performance 
and standards, and the concurrent trend of declining public expectations. 
The people would see for themselves that it is not that the government 
has no money to spend on their welfare, but that much of this money gets 
illegally diverted.

RTI, thus, is an essential and vital tool for Good Governance and Good 
Governance is vital and essential for our country. It is high time that we 
should not blame the colonial rule even after 60 years of independence. 
We are free to bring out changes in our system suited to our country to 
project good governance in theory and practices; as no government can 
hope to survive without strong and effective good governance nor can an 
administrative system exist without the support of those it was established 
to serve.

*****
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Abstract

The object of this paper is to analyze the concept and theories of justice 
given by various scholars and their relevance in the present Indian 
scenario. This paper deals with origin and concept of justice as evolved 
from ancient Greece and coined by various thinkers through the passage of 
time and development of the modern concept of justice and social justice. 
The Rawl’s theory of justice as fairness which gives the concept of justice 
coined by people in original position from behind a veil of ignorance. 
Nozick - theory of entitlement which lays emphasis on rightful possession 
and ownership as fundamental to justice. The theory of Rawls is criticized 
by Amartya Sen. on the ground that concept of original position because 
no such ideal position actually prevails. However, neither of these theories 
alone can explain the concept of justice and the prevailing injustices in 
Indian scenario. Considering the peculiar Indian situation, the democratic 
ideas should be cherished and judicious public opinion generated to 
eliminate injustice in India.
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Introduction

Justice is a concept which is understood by all but hardly defined by 
many. Justice is fairness, reasonableness, equality, liberty, rule against 
arbitrariness, quality of being just. It forms the pedestal of every social, 
political and economic relation. Economic, social, and political relations 
who are not just are arbitrary. However, justice is a subjective and a relative 
concept. What may be just in a given situation may be unjust in the other. 
Justice implies moral rightness based on ethics, rationality, law, natural 
law, religion, or equity. It is the act of being just and fair. However, there 
is no unanimously accepted definition of justice. When we think of justice 

1 Research scholar, faculty of Law, Jamia Milia Islamia. mudassirnazir62@gmail.com
2 Research scholar, faculty of Law, Jamia Milia Islamia
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all the concepts of equality, liberty, fairness, reasonableness, absence 
of arbitrariness etc. come to our mind. However, the concept itself is a 
dynamic concept which is evident from shift of traditional emphasis on 
individual justice to modern emphasis on social justice. Social justice in 
modern world is secured by various international laws and national laws. 
Almost all the constitution secures justice to its citizen. The concept of 
constitutionalism is even based and strives to secure justice. The concept 
of justice has achieved due recognition in every religion. Justice is the 
foundation stone of a peaceful society.

Development

The word ‘justice’ meaning, ‘the exercise of authority in vindication of 
right by assigning reward or punishment’ is over 860 years old (c. 1140 
AD). ‘Justice’ was once ‘Justitia’ an Old French word that descended from 
Latin to mean ‘righteousness and equity’. A similar word from the same 
Latin root was ‘Justus’ meaning ‘upright, and just’. When ‘Justitia’ was 
adopted into Old English it was extremely simplified. From the original 
Old French meanings that included, ‘uprightness, equity, vindication of 
right, court of justice, and judge’, Old English adopted the word only as a 
title for a judicial officer.3 

The origin of justice is as old as civilizations. It can be traced to early Greek 
and Roman civilizations. The idea of city states or ‘polis’ was conceived 
which was considered to be the acme of human civilization bestowing on 
him a good and secured life. With the idea of city state various questions as 
who will participate in governance, why will they participate, what should 
be the mode of preferring one against another aroused. Such conflicts 
were addressed by the idea of justice which was considered fundamental 
to governance. All these questions were to be decided justly. 

Justice was then defined or conceived by poets, philosophers and lawgivers 
alike as the structure of civic bonds which were beneficial to all ( rich, 
poor, powerful and weak) alike rather than an exploitation of one by the 
other. Justice defined the basis for equal citizenship. It was believed that 
justice as a foundation of political belief would enable man to flourish.4 
Socrates conceived justice as good and injustice as evil. He described 
justice as it is just to do good to our friends when they are good and harm 

3 The Origin of the Word Justice, http://edurne-scott.suite101.com/the-origin-of-the-word-justice-
a85518(acessed on 20 Feb 2018)

4 Lane, Melissa, “Ancient Political Philosophy”, The Stanford Encyclopedia of Philosophy (Fall 
2011 Edition), Edward N. Zalta (ed.), URL = <http://plato.stanford.edu/archives/fall2016/
entries/ancient-political/>.
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to our enemies when they are evil.5

According to Aristotle justice will be achieved where every individual 
in the society fulfills his moral obligation towards other fellow members 
in the society According to Plato justice results when every individual in 
society fulfills job assigned to him.  

Modern Concept of Justice

The modern concept of justice unlike traditional concept given by 
Socrates, Plato and Aristotle emphasizes on a just society. It is a shift 
from the traditional concept of just man to a just society or social justice.  
According to T.W Baldwin justice is basically the quality of behavior of 
one man towards another or society. According to C.K Allen justice is the 
concept of harmony or reconciliation of interest. 

According to utilitarian’s like J.S Mill justice is maximum pleasure to 
maximum number. As per Bentham justice is to bring pleasure and avoid 
pain.

William K. Frankana gave the meaning of justice in terms of social justice. 
He said that a society is just when every individual in society receives what 
is due to him. Hence the question arises what is due to him. According 
to Frankana it is nothing but what is due to him according to law and 
morality. He further provided for three principles to decide whether a 
society is just or not. They are:

1. Principle of non-injury
2. Principles of non-interference
3. Principle of non-impoverishment

The principle of non-injury means that the rights of the persons are to 
be protected. The second principle signifies liberty and freedoms of an 
individual. The third principle that is principle of non-impoverishment 
means that no one should be deprived of his goods, benefits, office etc. 
a society in which all these principles exist is said to be a just society by 
Frankana.

Social Justice
The modern concept of justice is basically more inclined to social justice. 
As the civilizations advanced and the State became the foundation of 
every human activity and resort of human security various tasks are 

5 Plato. Five Great Dialogues. Trans. by Benjamin Jowett. Roslyn: Black, 1942.
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distribute such as security to the forces, crops to the farmers. And concept 
of collective wellbeing and balancing of interest came into being. Social 
justice generally means creating a society where equality, solidarity, 
human values and dignity are recognized. All the sections are given equal 
opportunity without discrimination on race, caste, sex, religion, creed, 
and color. The term and modern concept of “social justice” was given by 
the Jesuit Luigi Taparelli in 1840 based on the teachings of St. Thomas 
Aquinas and was further exposed in 1848 by Antonio Rosmini-Serbati. 
Thomas Aquinas says, “Justice is certain rectitude of mind whereby a 
man does what he ought to do in the circumstances confronting him.” He 
believed that justice is a natural duty owed by an individual towards others 
which is not enforced by human laws but by natural law. Immanuel Kant 
believed that actions are morally right or just if they are motivated by duty 
towards others without any regard to personal gains. The concept was 
further elaborated by many scholars including the important contribution 
of John Rawls. It refers to egalitarianism achieved through equality, liberty, 
freedom, non-discrimination, progressive taxation, income distribution, 
property redistribution etc. The concept of social justice is further upheld 
and declared by various international conventions and covenants such as 
Universal Declaration of Human Rights, International Covenant on Civil 
and Political Rights, International Covenant on Economic Social and 
Cultural Rights etc. It was further declared by the national constitutions 
of the countries. 

Is Criminal justice system synonymous with social justice 
system?
The supreme court of India in the case of state of Himachal Pradesh 
vs. Nirmala Devi6 had confronted with this question and answered it in 
negativity. the court observed that being a particular gender (women) is 
not a ground for lesser punishment. in many parts of the world gender 
is not a mitigating factor. therefore, the concept of social justice is not 
synonymous with social justice.

Theories of Justice
Rawls, Nozick and Amartya Sen’s theories of justice is worth mentioning. 
Rawls laid down the theory of justice as fairness. He said justice is 
basic guiding principle in determining the legitimate coercive power of 
a political society and so it becomes necessary to lay down the concept 
of justice. The concept of justice should be embodying two principles. 
First that each person has the same indefeasible claim to a fully adequate 

6 Criminal appeal NO---of 2017, arising out of SLP-(cri)-8983 of 2012 D.O.J 10 April 2017.
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scheme of equal basic liberties, which scheme is compatible with the same 
scheme of liberties for all. Second that Social and economic inequalities 
are to satisfy two conditions, I.e. they are to be attached to offices and 
positions which are open to everyone under conditions of fair equality of 
opportunity and they are to be to the greatest benefit of the least-advantaged 
members of society (the difference principle). The principles given by 
Rawls guarantees certain basic rights and liberties to all people equally. 
These basic rights and liberties include liberty of conscience and freedom 
of association, freedom of speech and liberty of the person, the rights to 
vote, to hold public office, to be treated in accordance with the rule of law, 
and so on. These basic liberties are not to be traded off for other gains. 
However, the equal enjoyment of these liberties can only be compromised 
if it provides greatest benefit to the least advantaged ones. He further says 
that people decide this basis from an original position from behind the 
veil of ignorance where everyone is ignorant about his status, rank and 
position in the society. So, under such a prevailing condition there will be 
no chance of biasness towards oneself and all will unanimously arrive at a 
mutually acceptable standard which will be binding upon all.

Robert Nozick based his theory of justice on entitlement. According to 
him a distribution is just if it has arisen in accordance to the following 
three rules.

1. Principle of just acquisition which deals with initial holding of 
property by a person. I.e. what property a person can hold.

2. Principle of just transfer deals with how a person can acquire property 
from others

3. Principle of rectification of injustice which provides how to deal with 
property unjustly acquired. I.e. to rectify the injustice caused by unjust 
acquisition.

However, Nozick himself didn’t provide details of the principles. He 
follows Locke’s principle that a person has a right to own what he makes, 
and to appropriate anything not already owned, provided he leaves ‘enough 
and as good’ for others - i.e. his appropriation should not adversely affect 
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others.7 The first two principles of Nozick are primary principles and the 
third principle is applicable only when the first two principles are not 
followed. When a property or claim is acquired or transferred unjustly 
such injustice needs to be rectified. Nozick’s idea of entitlement creates 
the concept of private property and free market economy. According to 
Nozick taxation by government is equivalent to forced labor because it 
is unjust on the part of government to take away what one has acquired 
justly.

Amartya Sen in his book ‘The Idea of Justice’ criticizes Rawls concept 
of original position where people decide yardstick of justice from behind 
the veil of ignorance. Sen said that there exists no unanimously accepted 
concept of justice because the concept of original position is itself doubtful; 
there exists no ideal position in reality.

Concept of Justice in India

The concept of justice in India is embedded in its history. In ancient India 
the concept of justice was natural justice or cosmic justice. It was non- 
violation of the principles of nature and continuously striving towards 
spiritual wellbeing. The concept of ‘dharma’ along with the concept of 
kingship laid the foundation of social and political justice. Dharma was 
the system of rules for determining upon right and wrong in the individual 
and social life.8 The king was regarded as the protector of the people. 
People’s wellbeing was his priority which was his ‘raj dharma’.9 However 
the caste differences were evident and penal laws varied according to caste. 
A Brahmin was rarely awarded death penalty. However, with the advent 
of British the concept of Rule of Law was imported. The system was 
based on equality before law but in reality, the Europeans enjoyed special 
privileges, they can only be tried separately in European courts. There was 
another kind of legal inequality the court fees were high and courts located 

7 Justice in acquisition: “Whatsoever then he removes out of the state that nature hath provided, 
and left it in, he hath mixed his labor with, and joined to it something that is his own, and thereby 
makes it his property. It being by him removed from the common state nature hath placed it in, it 
hath by this labor something annexed to it, that excludes the common right of other men: for this 
labor being the unquestionable property of the laborer, no man but he can have a right to what 
that is once joined to, at least where there is enough, and as good, left in common for others.” 
- John Locke, Second Treatise on Government, Ch.5 Sec. 27 Justice in transfer: “Again, if he 
would give his nuts for a piece of metal, pleased with its color; or exchange his sheep for shells, 
or wool for a sparkling pebble or a diamond, and keep those by him all his life he invaded not the 
right of others, he might heap up as much of these durable things as he pleased; the exceeding of 
the bounds of his just property not lying in the largeness of his possession, but the perishing of 
anything uselessly in it.” - John Locke, Second Treatise on Government, Ch.5 Sec. 46

8 PRASAD, M. G ; Social Justice in Ancient India;. Westport, CT: Greenwood Press.1995
9 Chousalkar, B. A. Social & political implications of concepts of justice & dharma.1986
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in far off cities which made justice unreachable to the common man.10 
After the independence the Indian Constitution guaranteed a just society. 

Justice Under Indian Constution

The Preamble of the Constitution grants social, economic and political 
justice. The aim set out in the Preamble is achieved by Art 14. 15, 16, 
17, 18, 19, 20, 21 of the part III of the constitution. Article 14 provides 
equality before law and equal protection of laws, Art 15 provides that 
there shall be no discrimination on the ground of race, caste, sex, religion 
etc. However, it also provides for affirmative action by providing special 
opportunities to the weaker section. Article 19 provides right to freedom 
of speech, expression, movement, assembly, association, residence and 
occupation provided there can be reasonable restriction upon it as provided 
in the article itself. Article 21 provides for right to life and personal liberty. 

The Indian Constitution though enacted as an ideal icon of justice but 
fails to be implemented in practice. The castes, communalism and 
sectarianism are widely prevalent in India. There is oppression of 
lower caste, economically weaker section and minorities even though 
they are protected by the Constitution.  Here we can say that the Indian 
Constitution was framed by the founding fathers from behind the veil of 
ignorance without giving special preference to any class and granting 
basic liberties equally. However, departure from this equality is provided 
only in form of affirmative action to ameliorate the condition of the least 
well off in the society. In this way it is fully in consonance with the Rawls 
theory of justice. But even than injustices prevail in the Indian society. 
Why? Pondering upon this question we find that it is not sufficient to just 
conceive an ideal concept of justice as given by Rawls. Bringing in justice 
by eliminating the injustice prevailing is the need of the hour. As Amartya 
Sen said it is necessary to bring in justice amidst prevailing inequalities 
and injustices. Now the question arises how to eliminate the injustices. 
Amartya Sen relies on agencies like U.N, NGO’s and media to take active 
part in restoring justice. But in reality, such blind faith on any agency 
is perilous because these agencies are even not clean of blemishes. The 
devastating war against Iran to satisfy the ego of powerful nations where 
the U.N remained as a mere spectator or in other words played a doubtful 
role questions the reliability of U.N as an ideal agency to restore justice. 
The media too is not free from controversy it is too accused of paid news 
and other malice’s. The NGO’s are also not stain free, there is accusation 

10 Essay on the Rule of Law During British Regime in India ;www.preservearticles.com; Retrieved 
April 2, 2017
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of acting as agencies of political parties or with ulterior motive. 

So instead of placing unconditional reliance on certain specific agencies 
all the agencies should be administered in such a way so that each of 
them acts as a check upon the other. The most important criteria to bring 
in sustainable justice is that the democratic ideals should be cherished 
and the people who are the pedestal of democracy should be aware and 
vigilant to prevent any usurpation on justice.

Dispensation of Justice a State Function

Dispensation of justice is a sovereign function and should be administered 
by sovereign authority. initially when there was no state the concept of 
private revenge was a rule, as a result might be right was rule. in some 
ancient societies, the natural element like fire, wind, water was considered 
as good and as such were approached by god e.g., if a person against 
whom there was any allegation, could walk through the fire and came out 
unhurt, he was considered to be innocent. Later on, the state comes into 
picture and administration of justice was given to the state. The judiciary 
administers the justice which is considered to be an essential function of 
the state. Broadly speaking, the administration of justice implies three 
things i.e. the state, the law, and securing obedience to law by means of 
the physical force of state.
Conclusion

The theories of justice given by various scholars have different implication. 
Rawls gave an ideal theory of justice whereas Nozick gave historical 
theory of justice and Amartya Sen gave the comparative theory of justice. 
All the theories though alone couldn’t provide a pervasive theory of justice 
yet all have certain utility. Rawls theory provides the basic yardstick of 
justice or what justice should be. Nozick theory provide as to how justice 
is achieved by just entitlement, just transfer and rectification of previous 
injustices. Amartya Sen provides how to bring in justice in unequal and 
unjust society. Any attempt to bring in justice should take into account all 
these aspects.

Just is the function of god, it should be performed by sovereign authority.

“Law and order exist for the purpose of establishing justice and when 
they fail in this purpose they become the dangerously structured dams that 
block the flow of social progress” ……. Martin Luther.

*****



MENACE TO SOCIETY OR VICTIM OF SOCIETY 
ANIMAL CRUELTY LAWS - ROAD UNDER 

CONSTRUCTION
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Abstract

“This Earth was Made for all Human Being not Just Human Being”.

Rightly said the earth was made for all including animals. Nature has 
provided us with immense things to survive and thrive. However, composed 
of various components one being the ANIMALS (mostly neglected) but 
important in maintaining the balance of nature. There have to be balance 
between the humans and plant, animal variety which is very importance 
aspect for creatures and its existence. 

More often they are the only one being constantly tortured, harmed, beaten, 
exploited, and even killed. Do you know for what purpose? The answer is 
mournful i.e. for fun or ‘aise he’. Maneka Gandhi once said that- ‘Animals 
are not ours, yours to eat, wear, use and to experiment upon. Animals 
are nations until themselves nation, have their own system, own life, own 
habitat. They are not there for us, our entertainment or genetic capsules 
or to experiment upon. If you reborn one of them’.

Catastrophe to Public Health

“Compassion should be shown towards stray dogs but ... these animals 
cannot be allowed to become a menace to society. A balance needs to 
be created for dealing with such situation,” a Bench of Justices Dipak 
Mishra and U.U. Lalit observed. The Bench agreed to hear submissions 
on a revised module containing procedures prescribed in the Animal Birth 
Control (Dogs) Rules 2001, framed under the Prevention of Cruelty to 
Animals Act2 (herein after referred as PCA Act), for eradicating the threat 
of rabies and reducing man-dog conflict.3 
An estimated 20,000 people die each year from rabies infections in India, 
accounting for 36% of worldwide rabies deaths. Many local clinics and 
hospitals don’t have rabies vaccine on hand, resulting in a delay while 
people travel to larger hospitals. People who cannot travel to larger 
hospitals turn to ineffective herbs, spices, or local remedies.

1 BBA.LL.B (H), 8th Semester, CPJ-CHS & SOL
2 Prevention of Cruelty to Animals Act, 1960
3 “Stray dogs cannot become a menace to society: Supreme Court” The Hindu, November1, 2016
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Our country has made attempts to solve the problem one being mass 
killing of stray dogs. Even fifty thousand dogs used to be killed in 1 year. 
But it was seen that the danger, cruelty what humans cause to animals is 
more than what animals has caused to men. However, it was stopped by 
coming of the first ever private member Bill by Jawaharlal Nehru was 
accepted - The Prevention of Cruelty to Animals Act, 1960. Securing 
them becomes very crucial for the existence of human life.

Intrinsic Value of Animals Make Them Perfect Victim of Society

Animals are sentient creatures with an intrinsic value. The qualities we 
love in an animal like loyalty, sweetness, smartness make them perfect 
victims of cruelty. One such example of intrinsic value of animals is 
SHAKTIMAN. Animal or rather I will call it as a defense weapon. Thus, 
it is apposite that we must ensure that our laws act as a deterrent for the 
ones who abuses animal. Shaktiman, who was a majestic animal in the 
Dehradun police, was reduced to a whimpering creature fighting for life in 
pain after being attacked by a mob of people. While it is important that we 
bring the guilty to book, it is also important that we take a re-look at the 
animal protection laws in our country.4

Animal Creulty Laws – Effectiveness

Animal protection laws have existed since ancient times. In Indian 
religions, the principle of “Ahimsa” - no harming, including animals - 
became rooted during the 6th century BC.

While certain animals have become symbols of ferocity and courage, 
others have become silent ambassadors of companionship and unyielding 
loyalty. Although in history there is very high mark of respect for animal, 
there is still an inhumane suffering caused to animals across India. It’s not 
only laws that will help to curb it but also the mindset that has made them 
a toy with whom humans can play needs to be changed.

Prevention of Cruelty to Animals Act

i. Rule 3 of the Prevention of Cruelty to Animals Act (herein after 
referred to as PCA Act), Slaughterhouse Rules, 2001 and Chapter 4 of 
Food & Safety Standards Regulations 2011 says “No animal can be 
slaughter except in a slaughter house which is recognized or licensed 
and also no animal which (a) is pregnant (b) has an offspring less 

4 Strengthen animal protection laws, available at  https://www.petaindia.com/blog/strengthen-
indias-animal-protection-laws/ (last modified on July 22, 2016).
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than three months, (c) is under the age of three months (d) has not 
been certified by a veterinary doctor that is in a fit condition to be 
slaughtered, shall be slaughtered.

ii. Wildlife Protection Act, 1972 provides Monkeys cannot be displayed 
or owned.

iii. Animal Sacrifice is illegal but sacrifice for religions purpose is an 
exception in the PCA Act. Over past years, Hindus have become 
concerned regarding the sacrifice. The results can be seen in many (not 
all since people aren’t fully aware) temples where age-old sacrificial 
practice has been either banned or changed to “symbolic bali”(like 
cutting a pumpkin instead of a buffalo calf).

iv. Carrying animals more than or other than the manner prescribed in 
the PCA (Transport of Animals) Rules 2001and Motor Vehicle Act is 
punishable.

Directive Principle Of State Policy

i. Part IV: 48: Organization of Agriculture and Animal Husbandry. Per 
48, the Constitution requires the State to “take steps for preserving 
and improving the breeds, and prohibiting the slaughter, of cows and 
calves in other mulch and draught cattle.”

ii. 48A: Protection and improvement of environment and safeguarding 
of forests and wild life. Per 48A, the Constitution places a duty on the 
State to “endeavour to protect and improve the environment and to 
safeguard the forests and wild life of the country.”

Fundamental Duties

i. Part IVA:, 51A (g) the Constitution places a duty on every citizen to 
“protect and improve the natural environment including forests, lakes, 
rivers and wild life, and to have compassion for living creatures.”

Seventh Schedule, Eleventh Schedule & Twelth Schedule

i. (Article 246), List II: State List and List III: Concurrent List. Per List 
II, the Legislative Assembly is given the authority to make laws on the 
following: “[p]reservation, protection and improvement of stock and 
prevention of animal diseases; veterinary training and practice…”

Menace to Society or Victim of Society Animal Cruelty Laws - Road Under Construction
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ii. (Article 243G) Per the Eleventh Schedule, the Constitution provides 
that Panchayat (local self-government) may make laws on the 
following: “[a]animal husbandry, dairying and poultry”, and 
fisheries.

iii. (Article 243W) Per the Twelfth Schedule, Municipalities may 
undertake certain duties pertaining to the regulation of slaughter 
houses and tanneries.5 

Indian Penal Code

Section 428 and Section 429 which speaks - Mischief by killing or 
maiming animal of the value of ten rupees. - It is crime, shall be punished 
with imprisonment of either description for a term which may extend to 
two years, or with fine, or with both.

Mischief by killing or maiming cattle, etc., of any value or any animal of 
the value of fifty rupees. - shall be punished with imprisonment of either 
description for a term which may extend to five years, or with fine, or with 
both.

Stray Dogs Management Rules, 2001 provides that it is illegal for 
individual to remove or relocate dogs. They need to be sterilized and 
vaccinated and return to areas.

Animal Rights Emerged

These acts give rise to the idea of ANIMAL RIGHTS. This ideology is 
based on the presumption that animals have some basic rights such as 
right to life and live with dignity without any suffering. Their rights are in 
no way less than human beings and should be regarded the same while in 
a court of law.

Animal Welfare Board of India V. Nagaraja & Others, 20146 

The present case concerns itself with an issue of seminal importance 
with regards to rights of animals under our constitution in connection 
with conduct of Jallikatu bullock cart races etc.7 Jallikattu is a sport that 

5 http://worldanimal.net/world-constitution-chart/14-resources/constitution-project/383-animal-
protection-in-the-constitution-of-india.

6 Civil Appeal No.  5387   of 2014
7 case available at http://lawbriefs.in/2017/11/21/case-brief-animal-welfare-board-of-india-v-s-a-

nagaraja-and-others/, (last modified on November 21, 2017).
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involves taming a bull. The bull is released into a crowd of people and 
the participants try to hold on to its hump or horns. Recently 19-year-old 
Gored to Death by Bull During Jallikattu Event in Tamil Nadu, 28 Injured. 
In this event at the name of Tamils pride, loss if of both sides of the coin 
one being the population and other being the speechless animals.

To quote from the judgment at Paragraph 60:

[So far as animals are concerned, Section 3 of the Act confers right on 
animals so also rights under Section 11 not to be subjected to cruelty. 
As already indicated, an enlightened society, of late, condemned slavery, 
racism, castes, sexism etc. through constitutional amendments, laws etc. 
but, though late, through PCA Act, Parliament has recognized the rights 
of animals, of course, without not sacrificing the interest of human beings 
under the Doctrine of necessity, like experiments on animals for the 
purpose of advancement by new discovery of physiological knowledge.

Court has a duty under the Doctrine named PARENS PATRIAE to take 
care of the persons who are not able to take care of themselves so as the 
animals. Court has a duty to protect the rights of animals since they are 
the one who are not able to take care of themselves. Section 3 of the PCA 
Act imposed duties of persons having charge of animals so ultimately the 
other side of the section gave a corresponding right to animals.

Furthermore, the judgment focuses on DOCTRINE OF NECESSITY. 
Indian law, permits cruelty to animals only under the doctrine of necessity. 
Even then, the Constitution of India is a forward-thinking document and 
our laws’ approach to animal rights has also been a strongly progressive 
one. Even the killing of animals for the purpose of human consumption 
is one that is strictly regulated by the Prevention of Cruelty to Animals 
(Slaughter House) Rules, 2001 because Indian law recognizes that the 
cruelty inflicted on animals has to be the absolute minimum to serve the 
doctrine of necessity. The Right to Life under the Indian Constitution also 
extends to animals and animals may not be deprived of that life in the 
name of culture.8 

In the case of PETA v/s Union of India9 

It was held that any movie/film/short story which has animals in it and is 
meant for public viewing would have to obtain a certificate of no objection 

8 Jallikattu protests, available at http://www.firstpost.com/india/jallikattu-protests-if-we-can-eat-
animals-why-does-it-matter-how-we-treat-them-3212462.html, (last modified Jan 20, 2017)

9 5 March, 2009, Delhi High Court
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from the Animal Welfare Board of India. This ruling prevents animals 
from harassment or being in deplorable conditions while the movie is 
made.

In State of U.P. v/s Must Akeem and Ors10 

It was held by the Honorable Supreme Court that the custody of animals 
while a trial is pending, in cases of alleged cruelty would be with the 
nearest Gaushala or Pinjrapole until the trial concludes.

Nair N.R. & Ors v/s Union of India11 

In this case it was held that bears, lions, monkeys, tigers etc. shall not be 
trained or exhibited as performing animals. The court rejected the plea of 
the petitioner claiming right to carry out any trade or business under Article 
19(g) of the Indian Constitution saying that the aforementioned section of 
the constitution was violated as the said business brought suffering and 
pain to the animals involved.

Laws Under Construction 

Even though certain legislation, certain enactments permit slaughtering 
of animal in legalized slaughterhouse but the question here is not whether 
they should be slaughtered in legal slaughter house or illegal one, but 
whether they should be slaughtered or not and additionally killing is the 
highest level of cruelty. Slaughtering is the cruelest form of killing. 

In earlier times when no there was no technological advancement, cows 
and buffalo were used as a sole medium or sole mode of transport to carry 
goods from one place to another but that mode is now also blindly followed 
in technological advance country like India. People are just following 
which is used to be there from the very old times without knowing the 
exact cause and reason behind the same. Carrying good on animals was 
there helplessness because of non-availability of transport but that’s not 
the scenario in 21st century. Even though it is admissible to the extent for 
the people who employ animals for farming and business purposes but 
they should also come within the ambit of certain competent authority 
who can keep a check that the animals employed are properly taken care 
of. Their food, hygiene, health, surroundings etc.

Wildlife protects Monkeys from being displayed or owned but then the 

10 16 June, 2010, Allahabad High Court
11 2001 (3) SCR 353



171

harsh reality is there are still exists Madari which let monkeys perform for 
the people and for entertainment. The cause and suffering that are caused 
to them is unspoken and they are so brutally tortured.

Animal Sacrifice is illegal but sacrifice for religions purpose is an exception 
in the PCA Act. The old concept of “bhagwan khush honge” if animal is 
sacrificed. There are many communities in villages which feel that animal 
sacrifice ritual brings them rain. If they do not do it, then there might be 
no rain. The PCA Act provides for a procedure of killing of animals so 
as to cause them least pain and trauma. Why can’t it be followed during 
religious occasions? Ramachandran asked. True when a procedure has 
been mentioned in the act there must be some reason by the legislators. I 
want to ask a question animal sacrifice is organized crime in villages and 
is banned in 6 states then why not in all states?

Moreover, have you ever heard of animal doctors and in ratio similar to 
doctors available for humans? If to the extent I agree that there are doctor 
available for animals then how much of them knew about wildlife. Do 
wildlife trainers exist?

Despite of the fact that Prevention of Cruelty to Animals Act came one 
decade after Indian Penal Code; it failed to get that attention and paramount 
importance that it deserves to get. People are often more concerned and 
aware about Indian Penal Code in comparison to Prevention of Cruelty to 
Animals Act because of the fact that they know crime under the hardest 
code is much higher in terms of punishment and fine but to the contrary 
the opposite is contained in PCA with minimal amount of fine i.e. ten, fifty 
or hundred on serious crimes like hurting or beating animals. The reason 
that defeat the effectiveness of the said act is Firstly the fine is meaningless 
in today’s era and secondly, it is also not been revised since 1960 to 2018. 
Initially there are two cases either the person committing cruelty plead 
guilty or the other case is plead not guilty. In the former the person then 
pays the minimal amount that is mentioned which is too less and in latter 
one if he pleads not guilty the case goes and goes forever.

I agree that Article 21 of Constitution of India impliedly contains rights 
of animals but if the rights are infringed can they get it enforced and if 
yes then where. Unfortunately, the sad reality is there are no Courts for 
animal cruelty neither animal advocates who can put forward the suffering 
of animals still there exist an Act called Prevention of cruelty to animals 
Act. More importantly they are considered as not existing even because 
of the mere fact that they can’t be represent in court of law, they cannot 
present their case and cannot put forward his saying or offences with him.

Menace to Society or Victim of Society Animal Cruelty Laws - Road Under Construction
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Conclusion or Remedies

The world has moved further. In the United Kingdom, for instance, 
animal abuse will cost you dearly. Their first Protection of Animals Act 
was introduced in 1911. Offenders under this act were fined twenty-five 
Pounds. Animal Welfare Act 2006, the fine amount was raised to up to 
twenty thousand pounds. More recently, in Malaysia, the Animal Welfare 
Bill 2015 was introduced. This bill imposes a fine up to RM one lakh 
and/or imprisonment for a maximum three years if violated. India, in 
comparison, has good laws. What needs to change is the punishment and 
financial penalties so that it acts as a deterrent.12 Maneka Gandhi said that 
-Adopt don’t buy… 

These are laws made by the legislation, which need to be applied and 
to the extent applied by the judiciary but that is it what actually solves 
the problem. No, it’s the people first who have to report the case or take 
initiative to take animal cruelty also as a serious crime like cruelty on 
women, then only the legislations and judiciary will secure and give 
justice. 

Justice prevails only on reported cases not on ignored one. I would pen 
down by saying Animals are the sole being, if loved and cherished for 
once they would dedicate their whole life cherishing you.

*****

12 http://www.downtoearth.org.in/blog/it-is-time-to-introduce-the-shaktiman-act--53262,(last 
modified 19 March 2016).



INDIAN LEGAL SYSTEM 
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Abstract

The Indian legal system is one of the most established frameworks 
on the planet today. It is a piece of legacy the country got from the 
British after over 200 years of their colonial rule2 and the same is 
evident from the numerous similitude of the Indian lawful framework 
imparts to the English Legal System. The Constitution of India is the 
incomparable law of the country,3 laid the structure of the Indian 
legal framework, yet has additionally laid the functions, duties, 
obligations of the different organs of the government. This paper 
will focus on the different aspects of legal system: legal education, 
legal practice and Judiciary. 

                     
Introduction
Law is an integral part of a changing society. It is an essential instrument 
of the state which helps in regulating social interests arbitrates conflicts, 
controls religious animosities. It shall have the capability to shape itself 
in accordance with the changing patterns of needs and demands of the 
society. It shall impart knowledge with in depth research involving 
techniques of practical approach towards current legal issues. Proper 
training and regular interactive sessions with a modern curriculum is the 
need of the hour. 

Legal professionals shall be able to compensate and fill in the gaps in 
legal system in order to meet its problems at an international forum 
today. The Indian Legal System4 is a unique blend of English, Hindu and 
Muslim culture. It has evolved over 3000 years. It has originated since 
the ancient Vedic period. The Indian subcontinent is a cradle of oldest 

1 3rd Year, B.A.LL.B (Honors) and BSc.LL.B (Honors), School of Law, KIIT University, 
Bhubaneswar.

2 Legacy of British Rule is still holding India back, available at: https://www.bloomberg.com/
view/articles/(Last Modified April 11, 2017).

3 Indian Judicial System, availableat:http://www.silf.org.in/16/indian-judicial-system.htm. 
(Visited on Jan 28,2018).

4 Indian Legal System, history, development and structure, available at:http://shodhganga.
inflibnet.ac.in/bitstream/10603/50982/9/09_chapter%202.(Visited on March 30, 2018).
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civilization.5 The twelfth century marked the beginning of a long period 
of Muslim dominance, first in northern India, and later, in almost all parts 
of the subcontinent. The Islamic Law has become a part of the country’s 
legal and social culture.6 The Englishmen realized the importance of a 
sound judicial system in India, undertook the task of evolving a judicial 
system. An elementary judicial system was founded primarily in the 
three Presidency Towns - Calcutta, Bombay and Madras. Later in 1774, 
the Supreme Court was established at Calcutta. Then, the Independence 
of India brought inevitable changes in the structure of the judiciary, the 
most significant of which was the substitution of the Supreme Court in the 
place of Privy Council as the ultimate court of appeal. The present judicial 
system is a hierarchical pyramid of courts. The Supreme Court, thus, was 
exclusively meant for the British legal system and the indigenous Indian 
legal practitioner had no entry into this court. The present day judicial 
system7 in India is quite complicated. It comprises of a Supreme Court 
at the apex, High Courts in the middle and the Subordinate Courts at the 
bottom. Under Article 1318 the Supreme Court has an exclusive original 
jurisdiction in cases arise from the center and the constituent States or 
between the States inter se.

Evolution of Legal Education in India:9Legal education in India goes 
back to the Vedic age when it was essentially based on the concept of 
Dharma. It was in the year 1857, that an initiative was taken for bestowing 
formal education in the country. Three universities were established in 
Calcutta, madras and Bombay separately. These universities introduced 
legal education as a subject for teaching and learning. It was presented in 
exceptionally normal and essential frame without any standard, capability 
that was endorsed for admission to law classes. The Parliament under 
Entry 66 of List I has sanctioned the University Grants Commission 
Act, 1956. The Act was sanctioned to make arrangements for legitimate 
coordination and assurance of models in colleges, furnishes with counsel 
of colleges and different bodies for advancement and coordination of 
college training.10 The Advocates Act, 1961 was founded in perspective of 
the report of the law commission and slant of educational lawful advisors 

5 Rashika Chaddha, Evolution of Law, A short history of Indian Legal Theory, available 
at:https://www.legalindia.com/evolution-of-law-%E2%80%9Ca-short-history-of-indian-legal-
theory%E2%80%9D(Last Modified May 13, 2011).

6 Id. Note 4 at 1.
7 Supra note3 at 1.
8 The Constitution of India, 1950, Art.131.
9 Legal Education in India- Past, Present and Future, available at: http://sarins.org/lectures/legal-

education-in-india-past-present-and-future-justice-as-anand/:( Visited on March 28, 2018).
10 Supra note 9 at 2.
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and Bar Council of India by goals of power upon the parliament.11 As per 
the Law Commission report, after the enactment of the Advocates Act, 
1961, it was noticed that there was a mushroom growth of sub-standard 
law schools, with hardly any concern regarding the quality of legal 
education. A Proposal for Establishment of National Law University was 
made. The Law Commission and The Bar Council of India called for a 
more specialized form of Legal Education.12 

These universities offered a multidisciplinary and integrated approach. 
It was for the first time that an integrated L.L.B. Course was initiated. 
Thereafter NLSIU offered a five-year integrated course and hence came to 
be known ‘Harvard of the East’. The National Law Institute University set 
up in Bhopal in 1997. It was followed by NALSAR University of law set 
up in 1998. Initially till 2008, these National Law Universities conducted 
separate entrance exams until Common Law Entrance Test was introduced. 
This was introduced to bring uniformity in entrance examinations like in 
other courses medical, engineering. Private universities like Symbiosis 
Law School at Pune, Jindal University at Sonipat, Christ University at 
Bangalore, and Amity Law School at Delhi started with better private 
involvement, investment on legal education increased

Development of legal practice in India: Looking into the rapid 
development of the Indian corporate world it has been noticed that the Indian 
companies have been making large overseas acquisition. Considering a 
huge growth in Indian legal service market has become prevalent which 
was worth US13  one and a half billion dollars for the year 2011 and has 
been rising every year. However, Indian legal business cannot be compared 
to UK14 and the US market. It has been observed that about two hundred 
UK law firms revenue sums up to twenty three billion dollars for the year 
2010 along with US annual legal market being US two thousand and fifty 
billion dollars. Thus, the whole comparison leaves us with the drastic drop 
in legal market value of India compared to that of UK and US. In recent 
times India has also seen new aspects15 in its legal service sectors mainly 
in corporate law, protection of intellectual property, organized crime, 
environmental protection, competition law, investment and corporate 
taxation. However, with developments in India’s corporate community 

11 Supra note 4 at 1.
12 Anubhav Pandey, The present scenario of legal education in India, available at: https://blog.

ipleaders.in/legal-education. (Last modified May 31, 2017).
13 US hereafter stands for United States.
14 UK hereafter stands for United Kingdom.
15 Swati, Its Development and Present Scenario, legal service India, available at:http://www.

legalserviceindia.com/article/l361-Legal-Aid-Movement.html(Visited on March.31, 2018).
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the risk of white collar crimes in India has increased significantly. These 
scams where billion-dollar scams which provided a new sphere for legal 
practice. These areas are called “White Collar Crimes”.16 The most 
important aspect of developments of white collar crimes17 are that with 
such scams came the need of defense lawyer for the field of WCC who 
could provide corporate entities with immediate relief and advice. Foreign 
Legal service in India witnessed a bright chapter with the entry of Limited 
Liability Partnerships18 Act. India is in a position of denial regarding the 
round of the WTO’s General Agreement on Trade in Services which looks 
forward to “open” legal service in India. This situation makes it difficult 
for the International law firms to break bread with Indian legal service. 
There are a number of international law firms such as; “magic circle”19  
(which includes Clifford Chance, Linklaters, Allen & Overy and White & 
Case) these firms are said to have “best friend agreements” with the Indian 
law firms. However, the statute law and the judicial precedents are said to 
be protectionist and therefore they have debarred foreign lawyers from 
practicing in India as well as debarred foreign law firms to act as litigators. 
The courts in India prohibit “non-litigation” services by foreign law firms. 
Focusing on the role that lawyers play in Public Sector Undertaking (PSU). 
There is a need of penal lawyers in PSU’s. In certain instances, PSU seeks 
certain requirements such as in case of MTNL. Requirements put forth by 
MTNL were that the Advocates or a Firm should own their own chamber 
in various courts that they practice in or should have decent facilities in 
office space such as telephone, fax, and internet etc. In case of MTNL20 the 
tenure is two years and with discretionary power it could extend the tenure 
for another two years. Emphasizing on the role of a corporate lawyer21 
which has increased day by day. There is a need of lawyers in case of a 
small. Businesses may vary as there is one-person company22 then again 
there are partnerships and limited liability Company. Environmental 
Laws23 is mainly followed by those companies or businessmen who are 

16 White Coller Crimes shall be known as WCC hereafter.
17 G. Nagarajan, White Coller Crimes in India, available at:http://indianresearchjournals.com/pdf/

IJSSIR/2012/September/16.pdf (Visited on March 31, 2018).
18 Himanshu Jain, all about Limited Liability Partnership (LLP), available at:https://www.

legalraasta.com/limited-liability-partnership/(Visited on March 31, 2018).
19 Supra note 4 at 1.
20 Nikita Aggarwal, what should you do to become a successful Panel lawyer, available at: https://

blog.ipleaders.in/panel-lawyer-role/  (Last Modified on Jan 15, 2017).
21 R. Khera, Importance of a Business Lawyer & Need for a Business Lawyer, available at: https://

www.morebusiness.com/lawyer-small-business/ (Visited on Jan 14, 2018).
22 India filings, Types of Company, available at: https (Visited on March 31, 2018).
23 Kat Kadian-Baumeyer, What Is Environmental Law? - Principles, Issues & Policy, available 

at: https://study.com/academy/lesson/what-is-environmental-law-principles-issues-policy.html 
(Visited on March 31, 2018).
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providing any sort of manufacturing goods, License and Permit. Zoning 
Laws24 has been formulated and implemented for protection and regulation 
of the property that are used in operation of a business or a company.25 
Intellectual property law is becoming more26 and more important in day 
to day life as it deals with a number of recent inventions and its misuse. 

Judicial system of India- An overview: India has incorporated a single 
and unified judicial system.27 It is an organ of the government which deals 
with resolution of disputes, legal issues in conflict, judicial interpretation 
of statutes, and gives judgment to prevent any violation of law. It has to act 
independently and has to function apart from legislature and executive. It 
is in the hands of judiciary that the object of an enactment sought by the 
legislature is met. The judicial system in medieval period was based on 
the principle “The King can do no wrong”.28 Later, Supreme Courts were 
established in Madras and Bombay. In this era of judicial system there 
was on one side the Royal Courts with English system and on the other 
hand the Indian Adalat / Sadr courts.29 Judiciary is an essential instrument, 
a machinery of the government. The formation of the Judiciary can be 
looked upon and it is observed that Legal system of various kinds is 
established based on magna carta.30 Thereafter, The Judicial system has 
been framed as per the structure drawn through the constitution of India.31  
As per the doctrine of separation of powers,32 a judicial system is not a 
legislator and is also not a mechanism of proper enforcement of law either 
but only a source of proper interpretation of law. Judicial Review is the 
power of the judiciary to repeal any judgment, decree, statute and it can 

24 Service Barrie, Zoning By-law, available at:https://www.barrie.ca/City%20Hall/Planning-and-
Development/Pages/Zoning.aspx  (Visited on March 31, 2018).

25 Ashley Dugger, what is Intellectual Property Law? - Definition and Rights, available at:https://
study.com/academy/lesson/what-is-intellectual-property-law-definition-and-rights.html (Visited 
on March 31, 2018).

26 Mery Bellis, Definition: Intellectual property laws, available at:https://www.thoughtco.com/
definition-intellectual-property-lawyers-1991513(Last Modified March 17, 2017).

27 K. K. Ghai, Judiciary in India, salient features of Indian Judiciary, available at:http://
www.yourarticlelibrary.com/essay/judiciary-in-india-11-salient-features-of-indian-
judiciary/40371(Visited on March 31, 2018).

28 Sukhdev Patel, king can do no wrong, The Times of India, available at:https://timesofindia.
indiatimes.com/city/ahmedabad/forget-king-can-do-no-wrong-this-is-india-hc-tells-govt/
articleshow/59921884.cms(Visited on March 31, 2018).

29 Judicial System in India and Judicial Activism, available at: http://shodhganga.inflibnet.ac.in/
bitstream/10603/40644/9/13_chapter4.pdf(Visited on Jan. 9, 2018).

30 Id.at 6.
31 SILF – Indian Judicial System, available at: http://www.silf.org.in/16/indian-judicial-system.

htm.(Last Modified on Dec.19, 2017).
32 Aishwarya Talwar, Separation of Powers and Judicial Activism in India, Article on legal 

issue, available at:https://www.lawctopus.com/academike/separation-of-powers-and-judicial-
activism-in-india/. (Visited on March 31, 2018).
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challenge on the validity of the ratio decidendi behind any judgment. It 
keeps a check upon the democratic system on the country. Article 13(2)33  
says The State shall not make any law which takes away or abridges the 
rights conferred by this Part and any law made in contravention of this 
clause shall, to the extent of the contravention, be void. It is proper to 
conclude with the note adopted by Justice Ranganatha Mishra34 as follows 
“But how noble will be the boast of the citizens of free India of today when 
they shall have it to say that they found law dear and left it cheaper; found 
it sealed book and left it a living letter; found it the patrimony of the rich 
and left if the inheritance of the poor; found it the two edged sword of craft 
and oppression and left it the staff of honesty and the shield of innocence 
Judiciary35 has become essential for advanced productivity, transparency, 
accountability, reduction of red tapism etc. List of Business Information 
System, Filing Counter Computerization, courtnic, judies, Supreme 
Court and High Courts pending Cases on IVR, display boards, and Cause 
Lists on Internet, are some of the positive steps which were taken in a 
consistent manner over a period of time.36 A step towards computerization 
of Judiciary at districts was observed when the initiation was done by 
National informatics Centre. The first E committee was instituted headed 
by Justice Dr. G. C. Bharuka, district judges and senior civil judge were 
central project coordinators. Software development was an important part 
of the task.  A customized software “Litigation management system” was 
introduced. First information Report as written down by police officials 
have been replaced by the introduction of First Information Report Online 
so that no delay is caused when it is sent to the magistrate.  Recently, the 
National Informatics Centre has initiated towards E courts.

Conclusion

The legal system of a country depends upon the range of adaptation 
with respect to changing issues and loopholes. Disruptive legitimate 
Information technology and developing Electronic Legal Information 
(ELI) may emerge as the fourth foundation in face of the difficulties, the 
other three being Lawyer, scattering of legal education and Judiciary. 
Electronic Legal Information (ELI) alludes to a coordinated Electronic 
Law overseeing common strategies and different regions of substantive 

33 The Constitution of India, 1950, Art.32 (2).
34 Dr. P Nalla Thampy Thera v. Union of India,1985 AIR 1133.
35 Dr. Setlur B. N. Prakash, E Judiciary: a Step towards Modernization in Indian Legal System, 

(2014) (Unpublished Ph.D. Thesis, Journal of Education and social policy(March 31 (2018) 1:09   
AM)http://jespnet.com/journals/Vol_1_No_1_June_2014/15.pdf.

36 Supra note 33 at 7.
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law.37 Many law institutes are present which affiliated with the Bar council 
India (BCI). Among the legal education and its resources are the most 
valuable resource of all that is the teachers.38  

Therefore, a suggestion was presented before the Standing Committee 
reports which clearly demanded a separate body for legal education. 
The Standing Committee even proposed a name for the body as Indian 
Council of Legal Research (ICLR).39 The societies in the beginning were 
rudimentary and so were the laws of the societies. Laws have grown with 
the growth of society40 and as Pound would put it law must be stable, but it 
must not stand still. An exceptional component of legitimate advancement 
in India was that for long the administration tried to make an arrangement 
of courts while never endeavoring to build up an assortment of law.41

*****

37 Supra note 4 at 1.
38 Legal Education system, available at: http://www.youthkiawaaz.com/2017/10/draftingbetter 

legal education system (Visited on Jan.28, 2018).
39 Lovely Dasgupta, “Reforming Indian Legal Education: Linking Research and Teaching”59 

VOLE 448-449(2010).
40 Praveen Dalal, Law as an instrument of social change, ed.4, available at:http://www.naavi.org/

cl_editorial_04/praveen_dalal/law_jan8.htm(Visited on Feb 28, 2018).
41 Evolution of law: A short history of Indian legal Theory, available at: https://www.legalindia.

com/evolution-of-law-%E2%80%9Ca-short-history-of-indian-legal-theory%E2%80%9D/
(Visited on Mar.31, 2018).
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MR. ARUN JAITLEY v. NETWORK SOLUTIONS 
PVT. LTD

                     
2011(47) PTC1(Del)                                                     Subhalaxmi Hota1

Decided On: 04.07.2011 Abstract / Analysis

This case comment entails a detailed analysis of the key elements of 
the case Mr. Arun Jaitley v. Network Solutions Pvt. Ltd. It discusses 
the concepts of cybersquatting and passing off and goes on to refer 
to other cases dealing with congruent facts. The case in question 
together with the cited cases and analysis proffers holistically 
approached comment of the given case. It deals with the intricacies 
of cyber law as well as trademark laws. Both of them being relatively 
new and emerging fields of law, laws are evolving and are yet to 
be fully codified. This compels judges to decide cases based on 
precedents and the individual facts of the case. 

“Internet is believed to be full of anarchy. System of law and 
regulation therein seems contradictory.”2

Thus, the onus of choosing an optimal path and harmonizing 
conflicting regulations lies on the judge. The case in question falls 
in the purview of the Delhi High Court and the single judge bench 
of the Delhi High Court has scrutinized each and every aspect of 
the case before reaching a conclusive verdict and has declared that 
the right to use one’s personal name lies primarily with the person 
whose name it is and not with the person who has registered a 
trademark in that name.

                     

Introduction

Study of intellectual property is gaining momentum due to advancement 
of technology. Proliferating numbers of intellectual property disputes and 
its imprecating nature with cyber laws, regulations of production and 

1 Student, 1st Year, West Bengal National University of Juridical Sciences
2 Murli D. Tiwari, “Cyber Law and Jurisprudential Science”, in Kamlesh N. Agarwal and Murli 

D. Tiwari IT and the Indian Legal System 172 (2002).
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dissemination of information provides food for thought for researchers 
and legal experts. Intellectual property disputes mainly revolve around 
determining the originator of ideas, literature, products etc.

The subject matter of the case in question that is Mr. Arun Jaitley v. 
Network Solution Pvt. Ltd. falls in the overlapping region of intellectual 
property and cyber laws as it deals mainly with two evils; cyber-squatting 
and passing off domain as someone else’s domain. 

The confluence of cyber-squatting, passing-off and trademark infringement 
have been the cause of materialization of a number of similar disputes as 
is the case in question. 

In this case, the plaintiff is an eminent and distinguished lawyer and 
political leader. He is a member of the Parliament from Bhartiya Janta 
Party. Any reference made to the name ‘Arun Jaitley’ would invariably 
mean the plaintiff herein, unless clearly specified otherwise.

Here the first defendant made a website/domain in the name of www.
arunjaitley.com. Arun Jaitley being a public figure, any reference made to 
the name was assumed to be made to him. The plaintiff wanted to book 
the website. The first defendant told the plaintiff that the domain would 
be deleted automatically within the expiration thirty-five days as per the 
Uniform Dispute Resolution Policy. Alternatively, if the domain is not 
deleted, the plaintiff would have to buy it from the auction as conducted 
by the third defendant. Even after the completion of thirty-five days of 
non-payment of domain fees, the website showed ‘Deletion Pending” on 
its screen. The domain was transferred to the third defendant for auction 
or ‘Certified Offer Service’ without consulting the appellant. The plaintiff 
filed for a permanent injunction to be given to the defendant restraining 
him from transferring the domain www.arunjaitley.com.

Cyber-squatting

Cyber-squatting is the process by which a domain is registered in the name 
of a well-known brand or person etc. so that in case a user accidentally 
types the name of a website which includes such brand name, the user 
stumbles upon the replica site. For e.g. the official site for ICICI Bank is 
www.icicibank.com. In case a user accidentally types wwww.icicibank.
org, a totally unrelated site opens up. The owner of the actual brand has to 
buy the ownership rights of the replica site by paying a high price resulting 
in monetary gains earned by the makers of the replica site. The frustration 
of being redirected to a wrong site affects the goodwill of the actual brand/

Mr. Arun Jaitley v. Network Solutions Pvt. Ltd
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person/company. Also, often this unrelated website fraudulently obtains 
information about the user who has accidentally stumbled upon this 
website.3 

Passing-Off

The laws of passing off, as evolved over the generations stands today as 
any act done by an individual or a group of individuals knowingly which 
can or has caused damage or injury to the reputation and goodwill of 
another individual or party without his consent. It comprises of sharing 
information in such a way, such that it is calculated to mislead people over 
a particular issue.4 

Analysis

Herein presented and elaborated upon are distinctive facets of the judgment 
which have had considerable importance in shaping the judgment.

Plaintiff’s allegation of passing-off and cyber squatting

In this case, owing to the plaintiff’s socio-political stature, his personal 
name is used in the political and legal fraternity in common parlance. The 
defendant could show not apparent reason regarding the usage of the name 
‘Arun Jaitley’ as the name of their domain. Thus, it can be conveniently 
deduced that the defendant wanted to pass off the domain as one officially 
owned by the plaintiff; The defendants wanted to seek advantage of internet 
users who were searching for the plaintiff and would accidentally land up 
in the defendant’s domain, thus causing the offence of cyber-squatting to 
transpire. 

A similar case to that of Arun Jaitley v. Network Solutions Pvt. Ltd., was 
the car of Satyam Info way v. Sifynet Solutions Pvt. Ltd.5 In this case the 
respondent made a domain very similar to that made by the appellant. The 
domain made by the appellant already existed and had gained popularity 
when the respondent came up with its seemingly similar domain. The 
court held that the appellant has lots of reputation and goodwill attached 
with the domain www.sifynet.com. Besides the respondents’ domain was 
phonetically similar to that of the appellant without any apparent reason 
for the respondent to do so. The verdict was given in favor of the appellant. 

3 Thomas J. Curtin, “The Name Game: Cyber-squatting and Trademark Infringement on Social 
Media Websites”, 19 J. L. & Pol’y (2010).

4 P. Narayanan, Law of Trademarks and Passing off 497 (Eastern Law House, 5th ed., 2000).
5 Satyam info way v Sifynet Solutions Pvt. Ltd. (AIR 2004 SC 3540).
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In a landmark judgment given by the United Kingdom Court of Appeal, 
it was held that “Any person who deliberately registers a domain name 
on account of its similarity to the name, brand name or trademark of an 
unconnected commercial organization, must expect to find himself on the 
receiving end of an injunction to restrain the threat of passing-off, and 
the injunction will be in terms which will make the name commercially 
useless to the dealer.”6

Plaintiff’s contention about his unnecessary involvement the suit

The 1st and 2nd defendant pleaded that they were neither registrars nor 
registrants of the domain www.arunjaitley.com. When the suit was filed 
they were not involved in the domain’s ownership in anyway. Thus, the 
defendant’s counsel Mr. Lall said that the first and second defendant could 
not be made a party to the suit and that no cause of action for malafide 
transfer of domain ownership should lie against them. The first and second 
defendant on purpose transferred the domain to the 3rd defendant knowing 
well that that the plaintiff wanted to book the domain and was waiting for 
the domain to be deleted. Thus, although the suit was filed, the first and 
second defendant were no longer registrars of the domain, cause if action 
lies against them as they had malafide intention while transferring domain 
to 3rd defendant and also wanted to compel the plaintiff to buy the domain 
through the auction process by delaying deletion.

Defendant construed to have intention of receiving monetary 
gains by the way of auction of domain

The defendant knew that the plaintiff wanted to book the domain. The 
defendant had informed the plaintiff that they could book the domain 
either by purchasing it through auction or they could wait for the domain 
to be deleted. The domain money had not been paid and thus the domain 
was pending deletion. As per the Uniform Dispute Resolution Policy, 
in case of non-payment of domain registration renewal fee, the domain 
would be deleted within the expiration of thirty-five days. However, 
the domain showed ‘Pending Deletion’ even after thirty-five days. 
The plaintiff contended that the defendant did not undertake requisite 
measures to delete the domain in spite of possessing the knowledge about 
the plaintiff’s intentions. Thus, the judge agrees that the defendant was 
unfairly compelling the plaintiff to buy the domain through the way of 
Certified Offer Service or auction. The case mentions that the cost of 
booking the domain was $35. However, the minimum auction price was 

6 Marks & Spencer plc v One in a Million Ltd. [1998] F.S.R. 265, 271.
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set at $100. The plaintiffs had to bid the highest amount to book the domain 
and the price assessment to procure the bid was found out to be between 
$11,725 and $14,475. Thus, it is perceptible from the procedure of auction 
laid out by the defendant that the defendant wants to earn pecuniary gains 
by selling the domain which due to its inherently distinctive name should 
ideally belong to the plaintiff itself. In the words of Justice Manmohan 
Singh, “The fact that the Domain name is being squatted upon with 
malafide intent is further evident of an intention to monetarily earn from 
the same.”

Judgement

The single judge bench consisting of learned Justice Manmohan Singh of 
the Delhi High Court decided the case in favor of the plaintiff.  The verdict 
conferred supremacy to the right to use one’s personal name over the 
right of using trademark. Therefore, the prerogative to use such personal 
name as a trademark or domain name is vested with the person whose 
name it is. The judgment further mentioned that domain names would be 
protected under the laws relating to passing-off with personal name being 
no exception.

Justice Manmohan Singh in his judgment quoted, “In the present case, 
as I have already come to the conclusion that the name ARUN JAITLEY 
is a well-known name, the use of the same without any reason by the 
Defendants as a domain name and keeping in possession the said domain 
without sufficient cause is violative of the ICANN policy and can be safely 
held to be a bad faith registration.”7 

In the case of Yahoo!, Inc. v. Akash Arora,8 the plaintiff was the owner 
of the domain ‘yahoo.com’. the defendant made a domain named 
‘yahooindia.com’ which the plaintiff contended was deceptively similar 
to that of the plaintiff’s. The plaintiff filed for permanent injunction of the 
domain ‘yahooindia.com’. The court held that this is a case of passing off 
of domain name in such a manner so as to mislead users and ordered for 
induction of domain restraining the defendants from further usage.

This case has been referred in the given judgment by the Hon’ble Justice 
Manmohan Singh of the Delhi High Court.

Thus, the person whose name is being used will have the utmost right to 

7 Mr. Arun Jaitley v. Network Solutions Pvt. Ltd. 2011(47) PTC1(Del).
8 Yahoo!, Inc. v. Akash Arora 1999 IIAD(Delhi)229.
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use such name. No other party owning a trademark of the same or similar 
name can override the scope of the right of the person whose name it 
is. His act once proven intentional so as to increase number of people 
viewing his domain will make him liable for the offence of passing-off 
and cyber-squatting.

Exception 

The case People Interactive Pvt. Ltd vs Vivek Pahwa And Orsstands 
out of the series of aforementioned analogous cases which have passed 
blanket verdicts of injunction restraining defendants, who have been 
accused of and consequently proven to have hijacked registered domain 
names of well-known brands harboring malefic intention, from using the 
disputed domain in furtherance of their trade. In this particular case, the 
plaintiff was the owner of domains name ‘shadi.com’ and ‘shaadi.com’. 
The plaintiff’s domains are said to have created a niche for themselves in 
the sphere of websites assisting matrimonial alliance. The defendant is the 
owner of the domain ‘www.secondshaadi.com’. The defendant’s domain 
caters to people who are wanting to marry for the second time. Thus, 
the target audience of the defendant’s domain is different and relatively 
smaller as compared to that of the plaintiff. The plaintiff asked the court 
to pass an injunction order alleging that the defendant is guilty of passing-
off of domain name.  The single judge bench of the Bombay High Court 
atypically decided the case in favor of the defendant. The court said that 
this differs from the other cases on the point of deceit on the part of the 
defendant. Wherein the defendant does not aim to wrongfully pass-off his 
domain as the plaintiff’s domain, he cannot be booked for passing-off and 
cyber-squatting. 

Most importantly, the court mentioned that the bone of contention was the 
usage of the word ‘shaadi’ in the domain. Justice Patel specified that the 
word ‘shaadi’ is a generic word and can be used for descriptive purposes 
similar to words like plastic, soda, etc. The inclusion of these words does 
not give rise to a cause of action of trademark infringement or passing-off 
of domain name registered with such words.

Conclusion

This case comment reveals intertwined integrant of cyber law and 
intellectual property laws. The given case laws show the progression 
and style of dealing with the cases in question. It reveals the trend which 
English as well as Indian core have followed in passing verdicts on cases 
having similar subject matter as the given case. Thus, we can incontestably 

Mr. Arun Jaitley v. Network Solutions Pvt. Ltd
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assume the position of law to be settled on cases whose subject matter 
embodies the wrong of cyber-squatting and passing off, making it a 
common example of domain dispute cases.



STATELESSNESS AND ITS IMPACT ON 
CHILDREN

                     

 Shipra Sharma1  & Nisha Sharma2

Abstract

Statelessness is an evil that has been hidden for too long-Hélène 
Lambert

Under international law, a stateless person is someone “who is 
not considered as a national by any state under the operation of its 
law”. Statelessness renders people invisible and pushes them to the 
margins of society. It can act as a catalyst for further human rights 
violations, including obstructing the enjoyment of basic socio-
economic rights such as to education and health. Statelessness 
also blocks access to justice and can render people vulnerable to 
exploitation and abuse. Stateless children across the world share 
similar feelings of discrimination, frustration and despair, says a new 
UNHCR report, creating problems that can endure into adulthood. 
This paper focuses on the issue of statelessness by refugees and its 
impacts on growth of the stateless children and rights.

                     
Introduction

International refugee law anticipates state conduct in relation to nationality, 
statelessness and protection. Refugee status under the Convention relating 
to the Status of Refugees 1951 and regional and domestic instruments 
referring to it can be fully understood only against the background of 
international laws regarding nationality, statelessness and the consequences 
of national status or the lack of it. In this significant addition to the literature 
a leading practitioner in these fields examines in the light of international 
law key issues regarding refugee status including identification of the 
country of his nationality, concepts of effective nationality, and the 
inclusion within persecution of a range of acts or omissions focused on 
nationality. International refugee law is a mechanism whereby States deal 
with persons seeking asylum within their borders. While this area of law 
has its roots in international human rights concepts, it has been influenced 
by less noble forces over the years.

1 Assistant Professor, Chandraprabhu Jain College of Higher Studies and School of Law, Delhi
2 Assistant Professor, Jagannath University, Bahadurgarh.
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This article looks at how interactions between international human rights 
law, international relations and domestic decision making have impacted 
the ability of international refugee law to protect one of the most powerless 
groups namely stateless people. By exploring the analytical approaches 
applied by the Courts in the United Kingdom, the United States, Canada, 
Australia and New Zealand, this article attempts to demonstrate the ways 
in which stateless persons have been excluded from effective international 
human rights protection. Specifically, the article argues that states have not 
considered their own human rights obligations when making individual 
refugee status decisions. Further it observes that in some cases decision 
makers have tended to refer to international compendia on international 
refugee law and international human rights law rather than to reflect 
directly on the law itself. This in turn has encouraged an increasingly 
restrictive approach to refugee determination. In its conclusion this article 
offers suggestions for reintegrating the foundations of international human 
rights law into claim determinations for stateless persons. It suggests 
that a return to first principles and foundational concepts will realign the 
implementation of international refugee law with its intended purpose. 
There is a conceptual parallel between International refugee law and 
International Humanitarian law. Both originated in the need to address the 
protection of persons in the hands of a State of which they are not nationals. 
3By contrast International human rights law was developed to protect 
persons against abuses by their own State. International humanitarian law 
and human rights law have grown closer over the years.

International humanitarian law has extended its reach into Non-
International armed conflicts and human rights law has been recognized 
as applying to all individuals within the territory of a State even if only 
temporarily including during times of armed conflict. International 
refugee law is designed only to provide a back-up source of protection 
to seriously at-risk persons. Its purpose is not to displace the primary rule 
that individuals should look to their state of nationality for protection 
but simply to provide a safety net in the event a state fails to meet its 
basic protective responsibilities. It follows logically that persons who 
face even egregious risks but who can secure meaningful protection from 
their own government are not eligible for Convention refugee status. 
Thus, courts in most countries have sensibly required asylum seekers to 
exhaust reasonable domestic protection possibilities before asserting their 
entitlement to refugee status.

3 J. Gradam ‘protection of stateless person in international asylum and refugee law, Vol 13 no.2 
May (1991)
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Statelessness in Numbers

In its Global Trends 2016 report, UNHCR estimated that there are ten 
million stateless people in the world. However, only 3.2 million of these 
have been formally identified by UNHCR. It is difficult to estimate the 
number of stateless people because unlike refugees stateless persons in most 
countries are not registered and granted a legal status and documentation. 
The graph to the right shows countries hosting more than 10,000 stateless 
people. Under article 15 of the Universal Declaration of Human Rights, 
everyone has the right to a nationality and a person cannot be deprived of 
his or her nationality arbitrarily. There are also two important treaties, the 
UN Conventions on Statelessness.

United Nations Guidelines on Refugees

1954 Convention

Under the 1954 Convention relating to the Status of Stateless Persons, a 
stateless person is defined as: ‘A person who is not considered as a national 
by any State under the operation of its law’4 However the definition does 
not include anyone who has committed a crime against peace, a war 
crime, a crime against humanity, a serious non-political crime or any other 
act contrary to the purposes and principles of the United Nations from 
receiving protection under the Convention. Under the 1954 Statelessness 
Convention, stateless people should be:

a. Treated equally to citizens in relation to freedom of religion, intellectual 
property, access to courts and legal assistance, rationing, access to 
primary education, public relief, labor rights and social security

b. Treated equally to foreign nationals in relation to the acquisition of 
property, freedom of association, freedom of movement, access to 
employment, self-employment, housing and access to secondary and 
tertiary education.

The 1954 Convention also bans states from expelling a stateless person 
lawfully in their territory except for reasons of national security or 
public order.

4 G. I. A. D. Draper, ’Temporary refuge from war customary international law and Syrian conflict’, 
Vol. 12, 1972, p. 336.
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1961 Convention

The 1961 Convention on the Reduction of Statelessness sets out four main 
ways to prevent statelessness:

a. Requiring states to make children that would otherwise be stateless 
their nationals, if the children are born there or are the children of 
their nationals

b. Requiring that, if a nationality is lost or renounced, it can only be lost 
or renounced if that person has or gets another nationality

c. Banning states from taking away a nationality if it would result in 
statelessness, and banning states from taking away a nationality on 
racial, ethnic, religious or political grounds

d. Requiring that, where a state is taking over territory from another state 
that the transfer provides for people who could be made stateless.5  

Fewer countries have signed up to the Conventions on Statelessness than 
the Refugee Convention but the numbers have increased in recent years.

The Changing Nature of Refugee Situations

Human beings have migrated since the earliest societies. The first migrants 
were tribal people in search of food, water and resources. They were not 
yet refugees or asylum seekers; they were mere gatherers or hunters who 
began exploring new lands to settle. The land provided for much of their 
basic needs and soon territory became associated with property. Conflicts 
emerged in order to gain or protect one’s territory just like governments 
were created to organize and defend this very territory. In those early 
years governments instituted laws and policies for security reasons in 
order to guard their natural resources. Not much has changed since then. 
The migration regulations that exist today were also introduced to enforce 
security throughout countries as well as to fight terrorism or illegal traffic 
of people, drugs or weapons. But what happens if governments fail to 
protect their citizens and if people become displaced for any reason, in 
such a case they become refugees, asylum seekers, stateless or internally 
displaced person.

A refugee is a particular type of migrant who leaves his or her country 
of nationality for very specific reasons. The most relevant international 

5 International Office of Migration data quoted by the Financial Times, 15 October 2014, p.1
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law treaties in this respect are the Convention Relating to the Status of 
Refugees are The Refugee Convention of 1951 and the Protocol Relating 
to the Status of Refugees of 1967. The Convention defines refugee as any 
person who is:6 ‘Outside their country of origin and unable or unwilling 
to return there or to avail themselves of its protection on account of a 
well-founded fear of persecution for reasons of race, religion, nationality, 
membership of a particular group or political opinion.’

The notion of persecution is a particularly poignant one as it underscores 
the reason why refugees require special protection. Within this context 
the most important right granted to refugees under the Convention is the 
right not to be returned to the country from which they have fled. This 
is known as the principle of non-redolent. One of the key concerns in 
terms of how states deal with influxes of persons claiming refugee status 
relates to policies of mandatory detention of any person entering the state 
irregularly. This policy has been adopted by a number of states and thus it 
should be scrutinized against the rules of international law. The Refugee 
Convention clearly provides that restrictions on the movement of refugees 
shall be limited to only those that are necessary and such restrictions 
shall only be applied until their status in the country is regularized or 
they obtain admission into another country. In this context it is also clear 
that where detention does occur in cases of necessity there should be 
procedural safeguards for such detention. These safeguards include the 
right to legal counsel, the right to have the detention decision subjected to 
automatic independent review and the right to challenge the necessity of 
the detention. Geopolitical dynamics since the end of the Cold War have 
thrown new light on root causes of refugee movements and other forced 
displacement and on the responses and solutions.

Although the issues of large scale refugee movements and the links to 
armed conflict and internal strife were acknowledged in the 1969 OAU 
Convention Governing the Specific Aspects of Refugee Problems in 
Africa and the1984 Cartagena Declaration on Refugees at the time these 
were perceived as being regional problems. Now refugee movements and 
other forced displacement are increasingly recognized as taking place 
more generally in the context of armed conflict or mass expulsion. In 1989 
the Convention on the Rights of the Child became the first human rights 
treaty to explicitly include International humanitarian law and refugee 
law. However, the further tendency within the human rights movement 

6 A. H. Robertson, “Humanitarian law and human rights”, in C. Swinarski (ed.), Studies and 
essays on international humanitarian law and Red Cross principles in honor of Jean Pictet, 
Martinus Nijhoff, Geneva The Hague, 1984, p.
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to segregate children from mainstream human rights has meant that the 
Convention has not yet been as effective a springboard as it might have 
been.7

Issue of Statelessness

The protection of stateless persons has long been understood as a 
challenge for the international community. However, for many of the past 
60 years a prioritized focus on refugees has dominated or even eclipsed 
the plight and protection needs of stateless persons. A stateless person is 
not considered as a national by any country. In some cases, they are not 
legally recognized as a citizen by any country, a situation known as de 
jure statelessness. In other cases, A person may be a national in law but 
in practice cannot exercise their citizenship rights also known as de facto 
statelessness. People are stateless because of:8

a. Gaps or conflicts in nationality laws
b. Arbitrary deprivation of nationality
c. Discrimination against minority groups in legislation
d. A lack of effective birth registration procedures and
e. Failure to include all residents in the body of citizens when a state 

becomes independent.
Stateless people do not necessarily face persecution. However, because 
of their precarious situation stateless people are in need of international 
protection and assistance. Statelessness is often a root cause of forced 
displacement. Many stateless groups face harassment, discrimination and 
human rights violations. Stateless people generally cannot exercise the 
basic rights associated with citizenship or find it very difficult to do so.

Typically, they are excluded from political processes, cannot travel freely 
and lack access to publicly funded services such as education, health care 
and welfare support.9 They often face difficulty getting identity documents 
and employment. They may be detained due to their lack of status. Their 
lack of national status means that stateless people are also vulnerable to 
exploitation and abuse. Research carried out by UNESCO, for example, 
has shown that a lack of legal status is the single greatest risk factor for a 
highland person in Thailand to be trafficked or exploited.

7 Morsink Johannes,” Refugee Law and International Humanitarian Law: Parallel’s, lesson and 
looking ahead” Vol. 13, No. 2 (May 1991).

8 https://www.refugeecouncil.org.au/getfacts/international/stateless/
9 Article 1, UNGA, Convention Relating to the Status of Stateless Persons, 28 September 1954, 

UNTS, vol. 360.
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Major Causes of Childhood Statelessness

No child needs to be stateless. Whether a child has been left stateless 
because of discriminatory nationality laws or other reasons, childhood 
statelessness is entirely preventable. Recognizing the harm that childhood 
statelessness inflicts and implementing straightforward legal and practical 
measures to prevent it will allow governments to ensure that children’s 
very real connections to their countries are recognized through the grant 
of nationality. Some of the major causes can be:10

a. Discrimination: On the basis of ethnicity, race, religion or gender is 
the major cause of statelessness globally. The majority of the world’s 
known stateless populations belong to a minority group and at least 
20 countries maintain nationality laws which deny nationality or 
permit the withdrawal of nationality on the grounds of ethnicity, race 
or religion. Worldwide 27 countries have nationality laws that do not 
allow women to pass their nationality to their children on the same 
basis as men. This can leave a child stateless in situations.

b. Gaps in Nationality Laws: Safeguards in nationality laws against 
statelessness at birth prevent statelessness from being passed down 
from one generation to the next. They also help to avert statelessness 
where parents have a nationality but are unable to confer it on 
their child or where a child has been abandoned and the parents 
are unknown. More than half the States in the world lack or have 
inadequate safeguards in their nationality laws to grant nationality to 
children born stateless in their territory. Abandoned children whose 
parents cannot be identified are another group at risk of statelessness. 
Nearly one third of all States lack provisions in their nationality laws 
to grant nationality to such children.

c. Lack of Birh Registration: Lack of birth registration can make it 
difficult for individuals to prove that they have the relevant links to 
a State that entitle them to nationality, and therefore creates a risk of 
statelessness Lack of birth registration creates a particularly high risk 
of statelessness for specific groups, such as refugees and migrants, as 
well as nomadic and border populations. Birth registration is therefore 
of vital importance to.

Impact of Statelessness on Children

Stateless children are born into a world in which they will face a lifetime 

10 Zibamve Colland,’Addressing statelessness amongst women and children in Asia and Pacific’, 
The Mirror, April 10,2017.
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of discrimination. Their status profoundly affects their ability to learn 
and grow and to fulfill their ambitions and dreams for the future. The 
effects of being born stateless are severe. In more than 30 countries 
children need nationality documentation to receive medical care. In at 
least 20 countries stateless children cannot be legally vaccinated. The 
report highlights how not being recognized as a national of any country 
can create insurmountable barriers to education and adequate health care 
and stifle job prospects. It reveals the devastating psychological toll of 
statelessness and its serious ramifications not only for young people 
whose whole futures before them but also for their families, communities 
and countries. It powerfully demonstrates the urgency of ending and 
preventing childhood statelessness. The key findings of the UN report 
have been in the following sectors:11

Education: UNHCR’s consultations with stateless children and youth 
found that they confronted myriad challenges when it came to pursuing 
their education. In some cases, schools denied non-nationals entry to the 
classroom or demanded the far higher fees applicable to foreigners making 
education unaffordable. In others stateless children were refused admission 
to final exams or had their diplomas and graduation certificates withheld, 
halting their progress to higher education and better job prospects. Such 
children also frequently found themselves ineligible for scholarships or 
student loans

Whatever the obstacle, the outcome was the same: another young person 
unable to reach his/her potential.

Health: Many young stateless people and their parents were forced to forgo 
professional treatment even in cases of serious illness or injury. Travel 
restrictions, the prohibitively high medical costs imposed on foreigners, 
discrimination and lack of health education often conspired to impede 
access to health care for the young people who UNHCR spoke to. In some 
cases, lack of nationality documents meant that stateless mothers gave 
birth at home rather than in a hospital thereby also complicating access 
to birth registration. Even those who were able to acquire nationality as 
adults continued to pay a psychological toll as a result of their stateless 
childhoods.

Employement: The single most cited frustration of the young stateless 
women and men has been the lack of jobs that matched their ability, 
ambition and potential. Barriers to education and freedom of movement 

11 Columbus Steve,” I am here, I belong”, UNHCR, The UN Refugee Agency, The Chan 18, 
Malaysia.
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played a major role in limiting job opportunities and denied many the 
chances to break previous cycles of poverty and marginalization. This 
makes them fall short of the future they had imagined for themselves.

Global Action Plan to End Statelessness

The prevention and resolution of childhood statelessness has been one 
of the major concerns of the emerging nations. UNHCR urges all States 
to take the following steps in line with the Global Action Plan to End 
Statelessness: 

a. Allow children to gain the nationality of the country in which they are 
born if they would otherwise be stateless.

b. Reform laws that prevent mothers from passing their nationality to 
their children on an equal basis as fathers.

c. Eliminate laws and practices that deny children nationality because of 
their ethnicity, race or religion.

d. Ensure universal birth registration to prevent statelessness.

Conclusion

This cursory look at some of the relevant treaties that impact upon the rights 
of migrants and refugees should suffice to demonstrate that international 
law, as a legal system takes the plight of refugees and stateless people 
seriously. It is also clear that beyond the emotional debate and political 
expediency that often mires the theme of migration and refugees there 
are legal rules being developed which put the stateless and refugee at 
the center of their attention. Legal rules alone however are insufficient. 
The implementation of these rules is crucial. In this respect a number of 
limitations are hampering such implementation.

a. Firstly, the comparative lack of adequate enforcement mechanisms is 
of decisive importance.

b. Secondly, there exists in respect of some treaties a lack of ratification 
by states. This lack of ratification has a negative impact on the rights 
of stateless and refugees if they are migrating to or even transiting 
from a state which has not ratified such treaties. Some treaties such 
as the Refugees Convention, the ICCPR or the CRC have been very 
widely ratified. However other treaties, such as the ICMW have very 
low levels of ratification.

Statelessness and its Impact on Children
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In these cases the rules set out in the treaties exist in theory but not in 
practice. It is also critically important to build public awareness and 
support for such international law rules that exist. Without such public 
support the risk that these rules of law remain a dead letter is far greater. 
With increased public support such rules will not only be implemented 
more regularly but they will also help to shape public discourse around the 
issues of migration and refugees. These facts need to spur the international 
community to take the rules of international law more seriously and to 
render them with great efficiency.

*****



INEQUALITY IN AFGANISTAN WITH SPECIAL 
REFERENCE TO THE PRATICE OF “BACHA 

POSH”
                     

 Kanika Kaundal1

Abstract
Gender equality is defined in Oxford Dictionary as “the state in 
which access to rights or opportunities is unaffected by GENDER.” 
In simple language equality is when same status is conferred to male 
and female living in the same era, community or social set up. It 
further means equal rights and opportunities for both sexes to grow 
progress and proceed in life. Gender inequality as a very distinctive 
phenomenon exists in economic, cultural, social and political 
structures of Afghanistan. Afghanistan is making progress toward 
repairing the overwhelming impacts of about 25 years of managed 
struggle with war, devastation by drought and five years of invasion 
by Taliban authorities.   A critical outcome of which has been the 
clear human rights infringement confronted by Afghan ladies due to 
strict and regressive Taliban policies. Most individuals from Afghan 
culture comply with customary standard laws. Generally, men and 
ladies have possessed altogether different circles in the public eye, 
with particular parts cut out by sexual orientation. To an expansive 
degree, men go up against an overseeing part in the group, going 
about as pioneers and defenders of the family, which in many cases, 
has prompted ladies being viewed as the property and duty of male 
relatives. These game plans have made prohibitive codes of conduct, 
sexual orientation isolation, and the solid relationship of female 
excellence with family respect. These qualities are profoundly 
installed in a large portion of the standard laws and customs found 
all through Afghanistan. Also, Afghanistan is largely influenced by 
Islamic culture and teachings of Prophet Muhammad and base the 
social dynamics of their community on practices advocated by the 
religion majorly.
                     
Equal Protection by United Nation 
The Universal Declaration of Human Rights (UDHR) adopted by the 

1 Assistant Professor, Chnaderprabhu Jain College of Higher Studies & School of Law, affiliated 
to Guru Gobind Singh Indraprastha University
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United Nations in 1948 ensures equal rights and freedom for all regardless 
of their gender. According to the United Nations, gender equality refers 
to “the equal rights, responsibilities and opportunities of women and men 
and girls and boys. Equality does not mean that women and men will 
become the same but that women’s and men’s rights, responsibilities and 
opportunities will not depend on whether they are born male or female.” 
The United Nations and its family of organizations have had a long 
interest in Afghanistan. UNICEF set up its first office there 52 years ago. 
The situation of Afghanistan, in general, and the situation of women and 
girls in particular, have remained under intense scrutiny by several United 
Nations bodies, including the Security Council, the General Assembly, 
and several of the Economic and Social Council’s functional commissions 
and expert bodies, in particular the Commission on Human Rights, the 
Sub-Commission on the Promotion and Protection of Human Rights, and 
the Commission on the Status of Women.2 The united nation has made 
continuous efforts to protect and safeguard the interest of women and 
every possible chance of human right violation is strongly condemned by 
it .Most recently, on 30 January 2002, the 26th session of the Committee 
on the Elimination of Discrimination against Women issued a statement 
of solidarity and support for Afghan women, which stated, among other 
things, that “The participation of Afghan women as full and equal partners 
with men is essential for the reconstruction and development of their 
country.” The Committee also called upon all parties concerned to respect 
internationally recognized principles, norms and standards of human 
rights, particularly the human rights of women, in all their actions and 
activities, which the Committee considered essential to achieve peace and 
stability in Afghanistan.3 

Adopted by the United Nations in 1993, the Declaration on the Elimination 
of Violence against Women defines ‘violence against women’ and warns 
against widespread violence in all spheres of the society. Article 1 of the 
Declaration specifies: ‘For the purposes of this Declaration, the term 
‘violence against women’ means any act of gender-based violence that 
results in, or is likely to result in, physical, sexual or psychological harm 
or suffering to women, including threats of such acts, coercion or arbitrary 
deprivation of liberty, whether occurring in public or in private life.’4 

2 http://www.un.org/events/women/2002/sit.htm
3 ibid
4 Declaration on the Elimination of Violence against Women, Art. 1, Proclaimed by General 

Assembly resolution 48/104 of 20 December 1993, available at: http://www2.ohchr.org/english/
law/eliminationvaw.htm#wp1009444,
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Protection of Women in Afghanistan

Afghanistan has been one of the worst countries in the world to be born 
female. It ranks near the bottom of the UNDP’s 2013 Gender Inequality 
Index (147 out of 148). Violence against women is endemic; girls attend 
school for less than half the number of years of Afghan boys, and one in every 
thirty-two women die from pregnancy-related causes (Save the Children 
World’s Mothers Report 2013).5 Such figures are not only disturbing but 
alarming as well . It can be inferred from the above facts and figures that 
Afghanistan has no effective legislation to provide women protection. 
The Elimination of Violence Against Women (EVAW) Law, 20096 was 
passed with the view of protecting women from constant discrimination 
the had to face by men in fields of education and opportunities. It provides 
protection for women against violence as well as forced marriages, under-
age marriages and polygamous relationships. Significant changes have 
been made in Afghanistan’s legitimate framework in the past years. Worth 
to say is the Constitution of Afghanistan itself and the endorsement of 
the Law on Elimination of Violence against Women (EVAW) in 2009 
as significant accomplishment, characterizing violence as a noteworthy 
wrongdoing. Any kind of discrimination and privilege between the citizens 
of Afghanistan are prohibited. The citizens of Afghanistan – whether man 
or woman – have equal rights and duties before the law.7

Article 5 lists 22 acts, the commission of which is considered as violence 
against women, including, 1) rape, 2) forcing into compulsory prostitution, 
3) recording the identity of the victim and publicizing the identity of the 
victim, 4) setting into flames, spraying chemicals or other dangerous 
substances, 5) forcing into self‐immolation or suicide or using poison 
or other dangerous substances, 6) causing injury or disability, 7) battery 
and laceration, 8) selling of women for the purpose of marriage, 9) bad 
(retribution of a woman for a murder, to restore peace etc., 10) forcing 
into compulsory marriage, 11) prohibiting from the right of marriage, 
12) marriage before the legal age, 13) abusing, humiliating, intimidating, 
14) harassment and persecution, 15) forced isolation, 16) not feeding, 
17) dispossessing from inheritance, 18) refusing to pay the dowry, 19) 
prohibiting to access personal property, 20) deterring from education 
and work, 21) forced labor, 22) marrying more than one wife without the 
observance of Article 86 of Civil Code and 23) denial of relationship.8

5 http://afghanistan.embassy.gov.au/files/kbul/DFAT%20EVAW%20Factsheet.pdf
6 (Presidential Decree No. 91 of 20 July 2009.
7 Article 22 of Elimination of Violence Against Women (EVAW) Law, 2009
8 http://www.aihrc.org.af/media/files/VAW_Final%20Draft-20.12.pdf
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Practice of Bacha Posh 
A cultural practice called “bacha posh” encourages parents dress 
their daughters as sons for a better future

There are young ladies in Afghanistan who appreciate an indistinguishable 
opportunity from young men. All through history, ladies have masked 
themselves as men to explore dug in social parts. They have dressed as 
men to battle wars, join religious requests, or flourish professionally. In 
Afghanistan, a few families bring up their little girls as children to furnish 
them with a superior life. 

“When one sex is so imperative and the other is undesirable, there will 
dependably be the individuals who endeavor to ignore to the opposite 
side,” says Najia Nasim, the Afghanistan nation executive for U.S.- based 
Women for Afghan Women.

In Afghanistan’s man centric culture, financial reliance on men and social 
disgrace place guardians in a troublesome spot. Girls are frequently 
considered as a weight, while a child will procure cash, bear on the family 
heritage and remain home to administer to their maturing guardians. To 
counter this, some reassign their girl’s sex during childbirth in a training 
known as “bacha POSH.” 

“Boys have a higher status. Everyone wants a boy,” says d’ Aki.9 
Particularly in lower income families, she adds, “If you have a lot of girls 
and no boys it’s normal thing to do.”

But as they get older and puberty reveals their biological gender, life 
becomes more difficult—and dangerous. The family has moved the family 
multiple times to avoid the harassment. On the street, people yell that 
they’re anti-Islamic and call them transsexual.  Both parents now want 
them to start dressing and behaving like girls, but neither Ali nor Setar 
want to. “It’s really hard to be a woman in Afghanistan, and you don’t 
have a lot of options. Even in these cases you haven’t decided this for 
yourself, someone else has decided for you,” says d’Aki. “These girls 
have had a little bit of freedom and then all of a sudden they have to go 
back to being women in a country where women have no possibilities. 
It is a creative; some would say desperate, way to buck the system in a 
suppressive, gender-segregated society. In Afghanistan, men make most 
of the decisions and women and girls hold very little value. From the 
moment she is born, an Afghan girl has very few rights and little control 

9 In the summer of 2017, Swedish photographer Loulou d’Aki traveled to Afghanistan to document 
bacha posh.
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over her own life. She often cannot leave the house without an escort. She 
must guard her behavior and appear modest at all times. For Afghan girls, 
posing as a boy opens up a whole new world. It affords a girl freedom of 
movement; for some that means a chance to go to school, for others the 
ability to work and support their families. In every case, it allows her to 
see and experience things most girls and young women in Afghanistan 
never do.10

In almost every era of history, there have been women who took on the 
role of men when being a woman became impossible to sustain. Jenny 
Nordberg argues that there were hundreds of women who lived as men 
between the 16th and 19th centuries. Many were discovered to be women 
only when their bodies were carried off the battlefield. They took on a 
male identity for reasons similar to the Bacha Posh in Afghanistan today. 
Some needed to support themselves and their families. Others needed it to 
escape harsh traditional norms for women to get the freedom they sought.

According to the United Nations, Save the Children and the Thompson 
Reuters Foundation, Afghanistan is the worst country in the world to be 
born a girl, with the average life expectancy of a woman being 44 years. 
Being born a girl in Afghanistan is to be condemned to a half-life. At 
best, being a girl child is viewed with disappointment. At worst, it is a 
humiliation which calls for desperate measures, because having even one 
boy child is mandatory for good standing and reputation while no sons 
provokes contempt.11

There is deep gender division and gender-based discrimination, to which 
Bacha Posh can be a short-term alternative. Being unaware of its future 
consequences, the girl suffers psychological trauma, identity crises and 
more.

Although cross-dressing is something which people in most societies 
are not comfortable with, in Afghanistan it is one form of victimizing 
women. For Afghan women, freedom has a very simple meaning: To 
avoid unwanted marriage and to be able to leave the house. Being a Bacha 
Posh is a price girl child pay for freedom; to study, to have a profession, to 
marry. However, while they initially gain some freedom, there is always 
the fear that their identity would be discovered, while the transition back 
to reality can leave a permanent psychological scar.12

10 http://bachaposh.com/bacha-posh-2/
11 https://www.thenewsminute.com/article/bacha-posh-afghan-social-tradition-where-girls-are-

raised-boys-77301
12 Commentary by Zarifa Sabet works as a Gender Officer in Action Aid International, Afghanistan. 
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Bacha Posh is a struggle for a little freedom of girls in a highly patriarchal, 
male-dominated society.

Conclusion

“There is a close link between gender and freedom. In Afghanistan, just 
as it is globally, freedom is a very important idea. Defining one’s gender 
becomes a concern only after freedom is achieved and Bacha Posh is a 
struggle for freedom.”

Defined by the American Psychiatric Association,

“Gender dysphoria involves a conflict between a person’s physical or 
assigned gender and the gender with which he/she/they identify. People 
with gender dysphoria may be very uncomfortable with the gender they 
were assigned, sometimes described as being uncomfortable with their 
body (particularly developments during puberty) or being uncomfortable 
with the expected roles of their assigned gender.”

The common term associated with someone who experiences gender 
dysphoria and identifies with another gender is transgender, however,

“Gender dysphoria is not the same as gender nonconformity, which refers 
to behaviors not matching the gender norms or stereotypes of the gender 
assigned at birth. Examples of gender nonconformity (also referred to as 
gender expansiveness or gender creativity) include girls behaving and 
dressing in ways more socially expected of boys or occasional cross-
dressing in adult men” 

In relatively every period of history, there have been ladies who went up 
against the part of men while being a lady wound up difficult to support. 
There is profound sexual orientation division and sex-based segregation, 
to which Bacha Posh can be a transient option. Being unconscious of 
its future results, the young lady endures mental injury, personality 
emergencies and the sky is the limit from there. There are numerous 
explanations behind Afghan families to imagine that their young ladies 
are young men. As indicated by the New York Times, these are neediness 
and requirement for the young ladies to work outside home, social strain 
to have children and, now and again, superstition that doing as such can 
really prompt the introduction of a male kid.



RAPE AND BREACH OF PROMISE TO MARRY:
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IN CASES OF CONSENT VITIATED BY 
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Abstract

The offence of rape is committed by an act of forcible sexual 
intercourse without consent of the woman. However, even a 
consensual sexual intercourse may amount to rape if consent is 
obtained by fraud or misconception since a consent obtained by 
fraud amounts to no consent. For this end, the meaning of term 
consent has to be imported from Explanation 2 to S.375,2 which 
connotes a positive terminology, read along with the negative 
wordings of first para of Section 903  which is relevant for constituting 
the offence of rape under clause Secondly of Section 375.4 Para 1 
to Section 90 states that Consent is known to be given under fear 
or misconception, and thus not a valid consent for the purposes of 
Indian Penal Code, if the consent is given by a person under fear 
of injury, or under a misconception of fact, and if the person doing 
the act knows, or has reason to believe, that the consent was given 
in consequence of such fear or misconception.5 Explanation 2 to 
S.375 defines consent as an unequivocal voluntary agreement when 
the woman by words, gestures or any form of verbal or non-verbal 
communication, communicates willingness to participate in the 
specific sexual act; provided that a woman who does not physically 
resist to the act of penetration shall not by the reason only of that 
fact be regarded as consent to sexual activity.6 In light of the above, 
the scope of this research is limited to those incidents where the 
consent is alleged by the prosecutrix to have been given on pretext of 
marriage with the accused and hence amounting to rape as consent 

1 Assistant Professor of Law, Vivekananda Law School, Vivekananda Institute of Professional 
Studies  

2 The Indian Penal Code, 1860 (Act 45 of 1860).
3 ibid.
4 ibid.
5 ibid.
6 ibid.
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is obtained by fraud or misconception that the accused never 
intended to actually marry her. This will be examined by Critically 
analyzing judgments and orders passed after the 2013 Criminal 
Law (Amendment) Act7 that narrowed down the scope of meaning of 
consent by defining consent in explicit positive wordings which will 
be contrasted with the settled position of law as laid down by the 
Supreme Court before the said amendment. Lastly, a case for need 
of purposive interpretation of provisions regarding consent will be 
made out, having due regard to the placing or personality of the 
prosecutrix, as suggestive of a balanced approach to resolve this 
apparent unrest.
                     
Consent and Rape
Rape is the most morally and physically reprehensible crime in a society, 
as it is an assault on the body, mind and privacy of the victim. While a 
murderer destroys the physical frame of the victim, a rapist degrades and 
defiles the soul of a helpless female. Rape leaves a permanent scar on the 
life of the victim, and therefore a rape victim is placed on a higher pedestal 
than an injured witness. Rape is a crime against the entire society and 
violates the human rights of the victim. Being the most hated crime, rape 
tantamount to a serious blow to the supreme honor of a woman, and offends 
both, her esteem and dignity. It causes psychological and physical harm to 
the victim, leaving upon her indelible marks. Generally speaking, consent 
may be express or implied, coerced or misguided, obtained willingly or 
through deceit. Consent is an act of reason, accompanied by deliberation, 
the mind weighing, as in a balance, the good and evil on each side.

After the passing of 2013 Criminal Amendment,8 the law on rape has seen 
a paradigm shift in the sense that now not only penetration but all other 
connected acts have been umbrella-ed under the scope of S.375.9 Further 
the term consent that is pivotal in establishing criminal liability of rape, 
has been defined under the section for the first time. Accordingly, Consent 
means an unequivocal voluntary agreement when the woman by words, 
gestures or any form of verbal or non-verbal communication, communicates 
willingness to participate in the specific sexual act; provided that a woman 
who does not physically resist to the act of penetration shall not by the 
reason only of that fact be regarded as consent to sexual activity. Thus, if 

7 The Criminal Law (Amendment) Act, 2013 (Act 13 of 2013).
8 ibid..
9 Supra Note 1 at 1.
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the requisite actus reus of rape such as penetration, oral or manipulation 
leading to penetration of other kind is done with or without the consent 
of the woman under circumstances where even if such consent is given, 
the same cannot be considered as a valid consent, then such an act would 
amount to rape. Thus, in case where consent to sexual intercourse has 
been given by the woman on a false promise to marry, such a consent will 
not be a valid consent. Section 37510 lists seven clauses or circumstances 
specific of different kinds of consent of which the clauses firstly and 
secondly are of only relevant for the purpose of this research paper. The 
first case is where such an act amounting to rape is done against the will of 
the woman, that is to say, she did not consent to it and had infect resisted 
or protested the act. The second case or clause Secondly is where she did 
not give consent at all. However, the fact that she did or did not resist 
such act is irrelevant by virtue of Proviso to S. 375. It is pertinent to note 
here that S. 9011 also defines what is not a valid consent under the General 
Exceptions (chapter 4). Although this definition is given in context of 
the general defense of consent, the same has always been called in aid 
by the courts in India for interpreting the meaning of consent as relevant 
in deciding the criminal liability for the offence of rape. Also, section 6 
states that every definition of an offence has to be understood subject to 
the exceptions contained in the Chapter entitled “General Exceptions”. 
Section 90 states that if the consent is given by a person under fear of 
injury, or under a misconception of fact, and if the person doing the act 
knows, or has reason to believe, that the consent was given in consequence 
of such fear or misconception and thus, such a physical relationship would 
tantamount to committing rape. Thus, on a joint reading of S. 375 and S. 
90, the net effect is that force is used to resist in ‘against her will’ but in 
case of ‘without her consent’- she was intoxicated or unsound or less than 
18 years of age or the consent was obtained knowingly by the accused 
under a misrepresentation or under a fear of injury to her or to anyone in 
whom she is interested. In Deelip Singh @ Dilip Kumar v. State of Bihar,12 
it was held by the apex court that ‘against her will’ shows that woman 
had expressed unwillingness or she had resisted the act and despite that 
the accused had sexual intercourse against her; whereas ‘without consent’ 
relates to those cases where either the woman was unconscious, sleeping, 
unsound, intoxicated, or gave consent under misconception of fact of fear 
of injury or she was less than 18 years of age.

Thus, as per the discussion above,  if a man and a woman have sexual 
intercourse with consent of the woman where the woman believes that 

10 Id.
11 Id.
12 Deelip Singh @ Dilip Kumar v. State of Bihar, (2005) 1 SCC 88.
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this man will now marry her or has promised to marry her, the following 
considerations will have to be seen: Firstly, Whether the woman consented 
to such sexual intercourse under the pretext of marriage or such promise 
to marry, that is to say, she would not have agreed to such an act if it 
hadn’t been for such promise or belief that she is having sex with the 
man who, without any doubt in her mind, is going to be her husband. 
This consideration is important having regard to the stigma attached to 
the requirement of virginity of the bride in the Indian society. Secondly, 
Whether the accused knew or had reason to believe at the time of such 
sexual intercourse that the consent so given by the woman was not a free 
consent and that she was consenting to sexual intercourse with him only 
on such a promise or belief. If both the above conditions are answered in 
the affirmative, then as per the Indian Penal Code, the consent so given 
is vitiated or rendered as invalid and hence the “consensual” sexual 
intercourse now becomes the offence of rape.

Interpretation of Consent by Supreme Court

Pre-2013 Position

The apex Court considered the issue involved herein at length in the case 
of Uday v. State of Karnataka,13 Deelip Singh @ Dilip Kumar v. State of 
Bihar,14 Yedla Srinivasa Rao v. State of A.P,15 Pradeep Kumar Verma v. 
State of Bihar & Anr.16 and came to the conclusion in Deepak Gulati v. 
State of Haryana17 that in the event that the accused’s promise is not false 
and has not been made with the sole intention to seduce the prosecutrix to 
indulge in sexual acts, such an act(s) would not amount to rape.  The court 
held that in such cases, the examination will be as to whether the accused 
intended to marry her or not at the time when he made the promise and for 
that the conduct of the accused will be examined, particularly, his conduct 
at the time of consent and subsequent conduct. If he, subsequently, refuses 
to marry her, then if it is found that it is a flat refusal and he did not make 
any efforts to marry her- that will manifest his intention not to marry her 
and that will be related back to the point of time when he had obtained the 
consent.

The accused, thus, can be said to have obtained the consent with the 
knowledge that he will not marry her and it can be said that the victim 
acted under a misconception of fact and also since the accused knew that 

13 Uday v. State of Karnataka, (2003) 4 SCC 46.
14 Supra Note 11 at 4.
15 Yedla Srinivasa Rao v. State of Andhra Pradesh, (2006) 11 SCC 615.
16 Pradeep Kumar Verma v. State of Bihar & Anr., AIR 2007 SC 3059.
17 Deepak Gulati v. State of Haryana, (2013) 7 SCC 675.
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he will not marry her, then the accused will be liable for the offence of 
rape as the consent was not a valid consent. Thus, the same would only 
hold that where the prosecutrix, under a misconception of fact to the 
extent that the accused is likely to marry her, submits to the lust of the 
accused, such a fraudulent act cannot be said to be consensual, so far as 
the offence of the accused is concerned. The court has further clarified in 
the above cases that is a clear distinction between rape and consensual 
sex and in cases like these, the court must very carefully examine whether 
the accused had actually wanted to marry the victim, or had mala fide 
motives, and had made a false promise to this effect only to satisfy his 
lust, as the latter falls within the ambit of cheating or deception. There is a 
distinction between the mere breach of a promise, and not fulfilling a false 
promise. Thus, the courts will have to examine whether there was made, 
at an early stage, a false promise of marriage by the accused; and whether 
the consent involved was given after wholly, understanding the nature and 
consequences of sexual indulgence.  The Supreme Court further observed 
in Deepak Gulati18 that there may be a case where the prosecutrix agrees 
to have sexual intercourse on account of her love and passion for the 
accused, and not solely on account of misrepresentation made to her by 
the accused, or where an accused on account of circumstances which he 
could not have foreseen, or which were beyond his control, was unable 
to marry her, despite having every intention to do so. Such cases must be 
treated differently. An accused can be convicted for rape only if the court 
reaches a conclusion that the intention of the accused was mala fide, and 
that he had clandestine motives. In Deelip Singh19 it has been observed 
by the Supreme Court that “The factors set out in the first part of Section 
90 are from the point of view of the victim. The second part of Section 90 
enacts the corresponding provision from the point of view of the accused. 
It envisages that the accused too has knowledge or has reason to believe 
that the consent was given by the victim in consequence of fear of injury 
or misconception of fact. Thus, the second part lays emphasis on the 
knowledge or reasonable belief of the person who obtains the tainted 
consent. The requirements of both the parts should be cumulatively 
satisfied. In other words, the court has to see whether the person giving the 
consent had given it under fear of injury or misconception of fact and the 
court should also be satisfied that the person doing the act i.e. the alleged 
offender, is conscious of the fact or should have reason to think that but 
for the fear or misconception, the consent would not have been given. This 
is the scheme of Section 90 which is couched in negative terminology.”20

18 Id. at 5.
19 Supra Note 11 at 4.
20 ibid.
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The Supreme Court, while deciding Pradeep Kumar Verma,21 placed 
reliance upon the judgment of the Madras High Court delivered in N. 
Jaladu,22 wherein it has been observed that “We are of opinion that the 
expression “under a misconception of fact” is broad enough to include 
all cases where the consent is obtained by misrepresentation; the 
misrepresentation should be regarded as leading to a misconception of 
the facts with reference to which the consent is given. In Section 3 of the 
Evidence Act Illustration (d) states that a person has a certain intention 
is treated as a fact. So, here the fact about which the second and third 
prosecution witnesses were made to entertain a misconception was the 
fact that the second accused intended to get the girl married……. “thus 
… if the consent of the person from whose possession the girl is taken is 
obtained by fraud, the taking is deemed to be against the will of such a 
person”. … Although in cases of contracts a consent obtained by coercion 
or fraud is only voidable by the party affected by it, the effect of Section 90 
IPC is that such consent cannot, under the criminal law, be availed of to 
justify what would otherwise be an offence.”

Hence, it is evident that there must be adequate evidence to show that at 
the relevant time, i.e. at initial stage itself, the accused had no intention 
whatsoever, of keeping his promise to marry the victim. There may, of 
course, be circumstances, when a person having the best of intentions is 
unable to marry the victim owing to various unavoidable circumstances. 
The failure to keep a promise made with respect to a future uncertain 
date, due to reasons that are not very clear from the evidence available, 
does not always amount to misconception of fact. In order to come within 
the meaning of the term misconception of fact, the fact must have an 
immediate relevance. Section 90 IPC cannot be called into aid in such a 
situation, to pardon the act of a girl in entirety, and fasten criminal liability 
on the other, unless the court is assured of the fact that from the very 
beginning, the accused had never really intended to marry her.

Post Amendment

Recent high court judgments and orders passed after the 2013 Criminal Law 
(Amendment) Act such as Akshay Manoj Jaisinghani23 and Mahmood 
Farooqui24 have laid down diverging views while interpreting the 
definition of consent in contrast to the settled position of law as laid down 

21 Supra Note 4 at 4.
22 N. Jaladu, Re, ILR (1913) 36 Mad 453.
23 Akshay Manoj Jaisinghani v. State of Maharashtra, Anticipatory Bail Application No. 2221 of 

2016, Decided on 09.01.2017 by Bombay High Court.
24 Mahmood Farooqui v. State (Govt. of NCT of Delhi), Criminal Appeal No. 944/2016 decided on 

25.09.2017 by Delhi High Court.
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by Supreme Court in Deepak Gulati.25 In Akshay Manoj Jaisinghani26 , 
sexual relationship was consensual. So, there was no question of obtaining 
consent by fraud. The court termed it as an unfortunate but routine case 
of a boy and girl having affair, indulging into sexual relationship and 
ultimately ending into a breakup. Mridula Bhatkar J. speaking for the 
Bombay High Court held that “every breach of promise to marry cannot 
amount to rape”. The Bombay high court further held that “in a case of 
rape, the act of sexual intercourse is forcible and without consent of the 
woman. However, the consent obtained by fraud amounts to no consent 
and therefore, if there is sexual intercourse with consent but obtained by 
fraud, it amounts to rape. For example, if an illiterate woman is given 
promise to marry and under that promise, her consent is obtained for 
sexual intercourse, then, it can be said that the consent is obtained by 
fraud. Similarly, if by hiding the identity or impersonation, consent is 
obtained, then it is on playing fraud. So also, a married man obtains 
consent of an unmarried girl under promise to marry by suppressing his 
previous marriage, then that consent given by the unmarried girl to have 
sexual intercourse is consent obtained fraudulently and it is no consent. 
Such and similar instances fall within the definition of rape”. Previously, 
in number of such matters, Bombay High Court has taken a specific view 
and has held that when a woman is major and educated and depending on 
facts on the case, she is supposed to be fully aware of the consequences 
of having sexual intercourse with a man before marriage. In the event of 
consent obtained by fraud, inducement is a necessary ingredient. There 
should be some material on record to believe prima facie that the girl was 
induced by the accused to such an extent that she was ready to have sexual 
intercourse with him. Promise to marry cannot be said to be an inducement 
in these types of cases. This Bombay High Court has also held in Mahesh 
Balkrishna Dandane vs. State of Maharashtra27 that to satisfy the sexual 
urge is a free decision of every major individual irrespective of gender and 
that subsequent withdrawal of a bonafide promise of marriage does not 
bring consensual sex under Section 375 of IPC.

On the other hand, Delhi High court in Mahmood Farooqui v. State (Govt. 
of NCT of Delhi)28 in an effort to interpret the new definition of Consent 
given under Explanation 2 to S.375, applied the definition in context 
of knowledge of the accused and laid a little too much emphasis on the 

25 Supra Note 16 at 5.
26 Supra Note 11 at 4.
27 Mahesh Balkrishna Dandane v. State of Maharashtra, Anticipatory Bail Application No.27 of 

2014 decided on 12.3.2014.
28 Mahmood Farooqui v. State (Govt. of NCT of Delhi), Criminal Appeal No. 944/2016 decided on 

25.09.2017 by Delhi High Court.
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communication part than consent, that is to say, whether her consent under 
(say) misconception was ‘communicated’ to the accused in so many terms 
or not. If such consent was not so communicated then according to this 
judgment, accused cannot be said to be having knowledge or reason to 
believe that the consent was not free. The court observed that “consent 
be viewed as a clear and unambiguous agreement, expressed outwardly 
through mutually understandable words or actions”. The Single Judge 
went ahead to add that “the appellant (accused) had no opportunity to know 
that there was an element of fear in the mind of the prosecutrix forcing 
her to go along”. Gujarat High Court in Sangray v State of Gujarat held 
that partner’s breach of promise to marry is not “rape.” The Gujarat High 
court’s ruling in March 2015 said that partner’s breach of promise to marry 
will not amount to rape charges and rescinded a complaint accusing a 
Surat-based man by his former live-in partner who was also her colleague.

Conclusion: A Case For Haydon’s Golden Rule Of Statutory 
Interpretation
At all instances, breach of promise to marry after establishing sexual 
relationships does not simply, in itself, constitute the offence of rape 
within the purview of the Indian Penal Code. However, due to lack of 
definitive guidelines, it ultimately depends upon the discretion of the court 
to weigh out on the merits of facts and circumstances in the particular case 
while deciding the question of rape on false promise to marry. As regards 
the falsehood of the promise, the Supreme Court’s ratio in Deepak Gulati 
has to be followed, that is to say, whether the accused at all intended to 
marry or it was a case of flat refusal can be ascertained by looking at 
his subsequent conduct. However, it must always be borne in mind by 
the judge that promise to marry in any manner, cannot be a condition 
precedent to have sex. This necessitates an examination of the contentious 
question: What is rape? What are the harms and risks of the criminal 
prohibition on rape, and the values that this criminal prohibition attempts 
to promote? How should criminal law properly conceptualize the offense 
of rape? Does submission to sexual demands, in light of threats to inflict 
non-physical harms such as economic or professional harms, including 
firing or demotion, constitute rape? Scholars have been grappling with 
these questions for several decades, attempting to better align society’s 
perceptions about the criminal regulation of sexual misconduct with 
the ever-evolving social perceptions about sexuality and gender norms. 
However, the behavioral pattern and psyche of Indian society has to be 
taken into account while dealing with this issue. Since many generations, 
virginity of a woman is considered precious and there is a moral taboo 
that it is a responsibility of a woman to be a virgin at the time of marriage. 
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However, today, the young generation is exposed to different interactions 
with each other and is well informed about sexual activities; similarly, the 
late marriages and economic independence are also relevant factors. The 
society is trying to be liberated but carries baggage of different notions of 
morality wherein sex before marriage is a matter of censure and hence, it 
is a hush-hush subject. In fact, it is an issue before the social thinkers to 
educate and guide the society. Under such circumstances, a young woman 
who is in love with a boy forgets that to have sex is her option like her 
counterpart but somehow refuses to take the responsibility of her decision. 
If at all she has indulged into sexual activities even on a promise to marry, 
the girl may land up emotionally and physically in a pathetic situation after 
break-up. To marry someone is a matter of choice. It cannot be imposed on 
anybody. Only because two individuals are sexually involved with each 
other, it is not compulsory for them to marry. Initially, a boy and a girl 
genuinely may want to marry and are true to their emotions and establish 
sexual relationship, however, after some time, they may find that they are 
not mentally or physically compatible and one decides to withdraw from 
the relationship. Under such circumstances, nobody can compel these two 
persons to marry only because they had sexual relationship. It is necessary 
for the judges to have a healthy, objective and legal approach towards 
these types of cases. 

Taking the above into account, the Bombay High Court has taken a 
paradigm shift in such matters since the Courts now-a-days do come 
across registration of many cases of the offence of rape under section 
376 of the Indian Penal Code. If the act is repeatedly committed, then, 
section 376(2) (n) is also invoked where the punishment is not less than 
10 years. Thus, the facts i.e., the life and liberty of the accused in view of 
the gravity of the punishment on one hand and mental trauma, physical 
sufferings of the girl on the other hand, are required to be appropriately 
considered with balanced view. Nonetheless, the approach of the Bombay 
High Court may be warranted under the open culture prevalent in Mumbai 
but such a straitjacket formula cannot be blindly applied to all such cases. 
For this, a balanced approach needs to be adopted by reading the definition 
of consent keeping in mind the purpose behind statutory provisions 
of rape and section 90 para 1 that seeks to protect women from being 
manipulated in matter of sexual freedom. Thus, making education status 
of the prosecutrix as a basis for deciding upon validity of the consent 
cannot provide justice in each and every case rather regard shall be had to 
the totality of facts including the placement of the woman in the society 
and that version of probability shall be preferred which seeks to fulfill the 
purpose behind criminalizing such acts as opposed to a hyper-technical 
literal interpretation of consent. 
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