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MESSAGE FROM CHAIRMAN’S DESK

We, at CPJ College, continuously strive to enhance our
programs to stay at the forefront of higher educational
trends. Our accreditations ensure that high academic
standards are maintained.We, inculcate amongst students
a spirit to strive and achieve the desired goals and one
of the way is providing a legal journal for law fraternity.
Here we have provided a platform wherein they can
flourish their caliber and potential to the maximum. This
encouragement is provided to them by highly skilled
and experienced faculty who play the role of a mentor
to guide them to their way to success.

I congratulate to whole Editorial Board for this issue of CPJ Law Journal and my
sincere thanks to Advisory Board also for supporting and giving the valuable
suggestions and insights.

Sh. Subhash Chand Jain
Chairman
CPJ CHS & SOL



MESSAGE FROM GENERAL SECRETARY’S DESK

In today’s competitive and globalized world, having a
professional and specialized education becomes an
imperative for future success. We, at the CPJ College,
are committed to providing academic excellence in the
fields of Management, Commerce, IT and Law.The
research skill has been the most important part of legal
field along with other intern disciplinary subjects. Keeping
this in mind we sought to create a platform which
appreciates and accepts each and every ideas and
thoughts which are there in the form of treasure.

The initiative of the Chanderprabhu Jain College of
Higher Studies & School of Law in regularly publishing CPJ Law Journal containing
insightful research papers is an appreciable attempt by the Editorial Team in spreading
legal awareness and knowledge. Quality legal research and standard publications
constitute one of the important mandates of the respective journal. I am confident
that readers will find the present issue of the CPJ Law Journal interesting and
thought provoking. My highest regards to the Editorial Board to meticulously worked
and created this impeccable issue.

We hope that this X issue of our prestigious journal will make a landmark in the
legal research journal fraternity.

Dr. Abhishek Jain
General Secretary
CPJ CHS & SOL
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FROM THE DESK OF EDITOR-IN-CHIEF

Dear Readers,
Welcome to the June, 2020 edition of CPJ Law Journal.
It is a peer reviewed Journal that aims to create a new
and enhanced forum for exchange of ideas relating to
all aspects of legal studies and assures to keep you
updated with recent developments and reforms in the
legal world in the form of articles, Research Papers, Case
Studies etc. I believe that learning is a never-ending
process and one continues to discover oneself in this
journey. In this process of learning, research studies have
always been challenging with positive outcomes witnessed
as a result of meticulous and persistent efforts. Researches
in the field of Law have benefitted both the Industry
and the Academia. It has always been our continuous endeavor to publish such
scholarly Research papers in this Annual National Journal of CPJ School of Law
CPJ Law Journal is an open access Journal that aims at providing high-quality
teaching and research material to Academicians, Research Scholars, Students & Law
Professionals. This issue covers a wide range of topics in the areas of Environment
Law, Company Law, International Humanitarian Law, Fundamental Rights,
Constitutional Law (w.r.t. Repealing of Articles 370 & 35-A), Administrative Law,
Intellectual Property Rights & Indian Penal Code.
We would like to appreciate the tremendous response towards our “Call for Papers’
and due to the decision of the editorial board, some of the papers could not be
included in the present issue of this Journal. A lot of input and feedback is also
being received from a cross section of readers, reviewers and contributors. As such,
we are obliged to our widely spread readership for their continued support and
encouragement in our endeavor to strengthen every issue of CPJ Law Journal. The
credit to this achievement also goes to all Authors, Law Academicians, Editorial
Board and Editorial Advisory Committee who have contributed to make CPJ Law
Journal a quality journal. We highly solicit to have your continuous support and
feedback for further growth of the Journal with quality learning for all the readers.
With this note, welcome once again to CPJ Law Journal- June’ 2020 edition!!

Mr. Yugank Chaturvedi
Director General
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FROM THE DESK OF EDITOR

Dear Readers,
Welcome to the CPJ Law Journal (CPJLJ). The CPJLJ is a
peer reviewed, open access journal in English for the
enhancement of research in different areas of laws. The
aim of the CPJ Law Journal is to give a highly readable
and valuable addition to the literature which will serve
as an indispensable reference tool for years to come.
We are pleased to publish the First Issue of the Vol. X,
which includes different issues of International and
Domestic laws that are relevant for contemporary debate.
These issues encompass International Human Rights Law,
International Criminal Law, Constitutional and
Fundamental Rights, Comparative Constitutional Law, Diplomatic Immunity and
the Law of Cyber Attacks.  
As the Editor of the CPJ Law Journal, I take this opportunity to express my sincere
gratitude to authors who have chosen the CPJ Law Journal to disseminate their
research.  Further, I would like to thank General Secretary, Director General, Co-
editor and other supporting staff at the CPJ CHS & SOL for the success of this
Journal.  
We are more than happy to receive contributions for our next issue from Judges,
Advocates, Academicians, Research Scholars and Practitioners to ensure the consistency
and the success of the Journal. We welcome comments and suggestions that would
advance the objectives of the Journal.

Prof. (Dr.) Amit Kr. Jain
Dy. Director & Editor
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FROM THE DESK OF CO-EDITOR

Dear Readers,

We are glad to issue the Vol. X of CPJ Law Journal to
the legal fraternity. Our main purpose behind publishing
this journal was to create a platform for exchange of
views on all aspects of legal studies and we assure to
keep you updated with the latest developments of the
legal world.
Every volume of CPJ Law Journal is a peer reviewed
and Indexed journal which is published annually. The
journal publishes scholarly research articles and
commentaries on various aspects of law contributed by
jurists, practitioners, law professors and students. The
primary aim of this journal is to provide close insights
into the various contemporary and current issues of law to the readers. Contributing
to this journal provides an opportunity to authors to take an in-depth study for in
specific areas of the law and enhances their skills in legal research writings and
analysis.
Many Professor, Academicians, Lawyers and students have contributed in this journal
and all related to the current topics. Talking about this Journal, it is great to be part
of such a great initiative which provides all possible services to legal fraternity.
Some notable developments might have been recognized by most of our readers
but others probably have passed unnoticed to the majority. Therefore, this CPJ Law
Journal is not only a retrospective on the previous year but also a good opportunity
to summarize recent developments.
Also being from law background we feel that it is our prime duty to contribute for
development of the society and we have taken many initiatives in this regard also
by organizing various events Such as Loi Fiesta-National Law Festival in our college
of social relevance. I hope you find this issue of CPJ Law Journal informative and
interesting. The success of this enterprise depends upon your response. We would
appreciate your feedback.

Dr. K.B. Asthana
Dean & Co-Editor



MESSAGE FROM Sh. R.S. GOSWAMI

Many Congratulations and warm wishes!

I am so delighted to write to CPJ Law Journal, that
this Journal is not only making a good impact in the
field of legal research, it also has an impact on social
issue. The motto which will be applicable here is for
reader’s satisfaction. I believe in the concern of paying
respect to the Bar and Bench. I am advocating the
thought of maintain the decorum and inculcating the
feeling of professional ethics. I never involved politics
in inculcating this feeling and prospering the growth
of the legal profession. The Bar Council of India and
Delhi also promotes the research by conducting,
organizing and initiating Seminar, Conference, Moot
Courts and such type of sundry activities.
R.S. Goswami and Associates has amassed an enormous amount of Goodwill and
knowledge capital that has been consistently developed throughout years that has
been built in the passing of every year, every month and every single day.
Finally, I would like to congratulate to CPH CHS & School of Law, Management
and Editorial Board for having me in the Advisory Board of CPJ Law Journal. I am
sure that this issue will change the dimension of legal research.
With warm regards

R.S. Goswami
Advocate, Delhi High Court
Chairman Enrolment Committee
Bar Council of Delhi
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MESSAGE FROM Sh. MURARI TIWARI

I am so elated to be a part of this CPJ Law Journal
which entirely focuses on legal research and covers all
social & legal issues which affect the society in legal
terms. The objective of this journal is to provide a
different outlook to various legal issues that are prevalent
in contemporary society and also to extract exact
solutions for the same. It is correctly said by Swami
Vivekananda, “Educate and Raise the masses, and thus
alone a nation is possible.”
Academicians, Lawyers and the law students who
contribute their thoughts to the journal also gain
experience in legal research and drafting which has
become a demanding area for the highly complex legal system. The relation between
the Bar Council of Delhi and Law Colleges/University of Delhi is remarkable and
the Bar Council of Delhi also promotes legal research such as conducting Seminar,
Workshop etc.
In my entire career as an Advocate, journals and research works have played a
very important role in developing a critical view for the issue which was prevalent
in society and how the social outlook has been changed because of legal reforms.
I gratify CPJ School of Law for giving me an opportunity to be a part of the law
journal advisory board.

Murari Tiwari
Senior Advocate
Member, Bar Council of Delhi
Ex-Honorary Secretary Bar Council of Delhi
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Reconsidering Comparative Methodology in Administrative Law

Dr. Suchi Jain*

ABSTRACT

What are the sorts of evaluation in administrative law? Which impact do methodological
approaches, both theoretical and practical, on comparative research in administrative law?
This article proposes some reflexions on those questions, also considering the historical
origins of evaluation in administrative law. Unlike private and constitutional regulation,
administrative regulation is a young, comparative felony discipline, and this is one of the
main reasons bemotive the hobby in evaluation in administrative law has been disregarded
until the beginning of the 1990s of last century. Global issues—inclusive of migrations,
international terrorism, wars, environmental modifications or recent economic crises—require
a rethinking of comparative analysis from a pluri-methodological (and multidisciplinary)
point of view. In the second a part of the article, I will try to analyze using comparative
regulation method for administrative law studies.
Keywords: Comparative Methods, Administrative Law, Methodological Choices, Globalization,
Methodological Pluralism.

1. INTRODUCTION

Administrative regulation is a no longer very old discipline: it is a past due fruit of
history, produced by means of the accumulation of heterogeneous and sedimented
over time, factors, and its foundation is in the eighteenth-century. However, a study
of historical forms of management has any ways been a beneficial resource to
understand the origins of modern administrative regulation, specifically in non-
European international locations. This phenomenon is suitable with reference to
feudal—including the Persian Empire, the wonderful Muslim states, the Manchu
Empires in China, and the Shogun in Japan—and post-feudal monarchies to the
towns and rural communities of medieval Europe, from the Republic of Venice to
the primary constitutional kinds of management (Ghose, 1919; Heidborn, 1908-1909).
Before the formation of a technological know-how of administrative law in Europe,
civil and common legal professionals frequently used the assessment to examine
foreign systems among the early sixteenth and the eighteenth century. It changed

Reconsidering Comparative Methodology in Administrative Law
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into now not a mature form of comparison, in the absence of a methodological
approach, which started out to be used most effective through the primary Congress
of Comparative Law held in Paris in 1900 and preparedby using Edouard Lambert
and Raymond Saleilles. Professor Lambert’s lecture on the general principle and
technique of comparative regulation represented the place to begin of a new and
autonomous technology and clarified the important functions of comparative law.
According to their “realistic” idea, Saleilles, Lambert and Lévy-Ulmannpointed out
that assessment is a mechanism to improve the law.
Comparative sports tended to are trying to find concordance between the laws
of various are as or nations and constituted the so-called “communisopinio” or
“praxis totiusorbis” (totiusEuropae), which was of superb importance in solving
the controversial court cases. This pastimeturned into sometimes determined by
the fragmentation of territories in Europe, as within the case of German
principalities or Italian states, which were too small to increase an exportable
model or a doctrinal systematization (Rivero, 1969). With the transition from
the ius commune to “national” criminal orders among the sixteenth and eighteenth
centuries, a substantial identity of models, methods and attitudes (Cassese, 1992)—
and their flow and convergence—became typical of those systems, called “open
prison orders” (Gorla, 1989).
During the Age of Enlightenment, there was an increased interest for comparative
analysis of overseas legislation, with the aim of inspiring reforms or, at least, improving
the national regulation, and this research of symmetries endured throughout the
latter half of the nineteenth century. The foundation of national felony sciences
concerned a system of ultimate the mechanisms of flow of European law, and in
particular of ideas of administrative law. However, in spite of this method, the
anxiety of scholars towards evaluation did now not diminish.
When is the term “comparative administrative regulation” used for the first time?
The answer to this question may be beneficial in information the origin, scope and
prison records that preceded the formal lifestyles and its definition in the textbooks
of administrative law.

2. ORIGINS OF COMPARISON IN ADMINISTRATIVE LAW

The circulation of fashions and the usage of comparative methodology favored the
guide of the first books of comparative administrative regulation—which include
that of Batbie (Batbie, 1862-1868), began in 1862, Goodnow (Goodnow, 1902) in
1893, and Brunialti (Brunialti, 1912-14) at the start of the brand new Century. These
books represented a primary try and define the principles of a criminal technology
in progress and to isolate the principle convergences between laws belonging to
different felony families, but to communicating systems. Goodnow’s work contained
the concept that the start line for comparison in administrative regulation is to
trace the boundaries of this criminal technological know-how, which, from a fabricpoint
of view, did now not coincide if we analyze civil and common place law systems.
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He expressed the intention to illustrate, on the only hand, «the methods of
administrative business enterprise adopted in [...] United States, England, France,
Germany». And, on the other, he described the field of administrative action,
identifying powers and functions of public bodies, the rights granted to citizens
and the sanctions for his or her violation.
Goodnow and Batbie’s works contain tons information, in step with Wig- more’s
method in A Kaleidoscope of Justice (Wigmore, 141), but today we will consider
these books as methodologically disappointed, particularly for a straining of the
alleged homogeneity of country wide administrative systems, without studying
similarities and differences.
From a comparative point of view, we find more thrilling the works with the aid of
Indian scholars, Dwarka Nath Mitter (Mitter, 1916), in 1916 and Nagendra Nath
Ghose (Ghose, 1919), in 1919, in which they use a comparative approach to analysing
the legal systems and administrative authorities in Great Britain and India at some
point of the colonial period.
At the cost of the two international wars, the suspension of the open technique that
had additionally affected the comparison in administrative law and the reception
mechanisms had come true. Only at the give up of the second one global conflict,
there were a scientific study, and college courses, of comparative administrative
law. A negative attitude toward laws in other countries had strengthened the tendency
for the use of comparative studies about exceptional felony structures to rein- pressure
the conviction of the superiority of 1 over another.
The reasons for this conduct live mainly in the conviction that administrative law
provides a generally countrywide mark, as a result of a few factors. We can point
out the achievement of a relative balance of European structure, the apogee of the
British Empire, the belief of the first fashions of administration, the development of
country wide legal guidelines as the primary sources of regulation, with the consequent
incidence of a separation logic rather than convergence.
After the Second World War, there was a high-quality interest in comparative law,
particularly in personal and public (constitutional and administrative) regulation.
The adoption of latest Constitutions in Europe (Germany, Italy) and the development
of the external relationship, like, for example, the United States and Russia, contributed
to revitalize this comparative technological know-how. An intense scientific production,
conferences and congresses dedicated to the comparative methodology, and the
advent of research institutes and new criminal journals, were evidence of this trend.
In the fifties, and at the beginning of the sixties, some indicators pointed to comparative
regulation having aenormous development inside thecounattempts of Western prison
tradition. As a long way as other elements of the international—inclusive of East
Asia—the term “administrative law” changed into unknown and comparative research
be- nefitedi.E. From the usage of historical materials to understand the hyperlinks
between traditional East Asian regulation with cutting-edge administrative law
(Ohnesorge, 2010).

Reconsidering Comparative Methodology in Administrative Law
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3. WHAT IS COMPARATIVE ADMINISTRATIVE LAW?

Administrative regulation and its history associated with the emergence and
improvement of public powers inside the European Nation-States. This is a particularly
complicated phenomenon analyzed via some perfect types along with the Rechsstaat,
the Etat de Droit and the Rule of Law (Sordi, 2010; Bignami, 2012). According to
Rivero, inside the global of prison contrast, administrative regulation is frequently
visible as the terrible relative to research, unlike private regulation and constitutional
law (Rivero, 1955-1956). There were exceptional reasons. On the one hand, there
has been the difficulty of journeying and developing members of the family with
administrations of different countries. On the other, we can locate the comparison
between the reason of uniformity of law with the aid of comparatists, as well as
the diversity of administrative law in European countries. In the first books containing
the expression ‘comparative administrative regulation’—in addition to many
subsequent ones—there turned into no room dedicated to the methodology, with
the consequence that the scientific community didn’t promote this discipline. Then,
any science can’t define it without a method. So also administrative law can’t separate
itself from know-how and application of 1 or more comparative techniques, which
can be necessary elements for the determination of an autonomous discipline.
The intimate connection between methodology, purpose, and content of inquiry
would generally tend to exclude that one could decide one or more methods for
research, irrespective of item and cause. Methodology emphasizes certainpe-culiarities,
specifically at the side of the evaluation results, that could justify the autonomy of
comparative disciplines which includes comparative private law, comparative
constitutional regulation, comparative criminal law, and in the end comparative
administrative regulation.
This path begins, like any different comparative disciplines, with the 1900 Paris
International Congress on Comparative Law. Over time, comparative methodology
contributed to a consolidation of comparative constitutional law, primarily based at
the principle that a proper comparison—as an intellectual transaction between criminal
rules, institutions, and their components—have to be done systematically and in line
with the fashion of legal methodology. Only in this manner we are able to remember
it as a scientific discipline (Hirschl, 2008). The equal has occurred with administrative
regulation. Many years have passed since thee-book of the primary textbooks—with
the aid of Basu (Basu, 1969; Jacobini, 1991), Goodnow (Goodnow, 1902). And Ghose
(Ghose, 1908-1909)—and many books and articles on comparative administrative
regulation topics were published. At this point, we can conclude that comparative
administrative regulation as a area of examine—supported via using comparative
methodology—on “the overall principles that govern the powers and obligation of
public authorities” (Bell, 2006). It may befurther divided into the take a look at of
fundamental rights (e.g. Rule of law and fundamental rights), the requirements of
proper administration, the powers of administration, the administrative organizations,
the administrative procedures, the procedures and institutions of judicial review, the
legal responsibility of the administration (Bell, 2006).
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4. TECHNICAL APPROACHES IN COMPARATIVE ADMINISTRATIVE LAW

The central a part of this quick essay is dedicated to the usage of comparative
methodology in administrative law. In a current book, I have attempted to demonstrate
the need for understanding of the methodology for a comparatist, where he/she
desires to project into the “deep” comparison, avoiding the surface (Scarciglia, 2018).
This view unearthsevidence in many papers—containing the expression ‘comparative
law’ in the title—however which do now not go beyond the description of institutions
and felony systems. Although there had been sophisticated proposals for the use of
the methodology in studies, consisting of the comparison among the various methods
used for analysis in administrative law (Ruffert, 2007), you canproperly percentage
the idea that this technique has been much lessgift than in personal or in constitutional
law (Boughey, 2013).
Methodological selections for research in comparative law may be technical or
theoretical. These two approaches, of course, additionally applies to administrative
law. I will consider only a few of the special technical picks, more beneficial in
comparative administrative law. From this point of view, the primary division is
between micro and macro-level (Wigmore, 1941).

4.1. Macround Micro-Comparison

The terms “macro-evaluation” and “micro-comparison” are closely associated
withspecific modes of undertaking a comparative inquiry. This form of
classificationisn’t pretty much comparative law, but it’s also beneficial in economics,
medicine, sociolinguistics, and different sciences. The comparative methodology isn’t
usually found in administrative regulation books, and references to foreign orders
are frequently descriptive. According to Bell, we will say that “the mere collation
or confrontation of information about distinctcriminal system” isn’t a comparison
(Bell, 2006). However, this individual is most seen whilst it exponentially increases
the quantity of criminal structures that we select for evaluation. Otherwise there is
“one extra range topics for micro-comparison and, again, the primary purpose or
primary objectives and goals of comparison will determine the selection of topics”
(de Cruz, 1999).
Micro-contrastcan beused in a bigpart of administrative regulation: from the
administrative corporation to the motion of the public powers, from the legislative
statements to the executive procedure, from the administrative remedies to the
executive justice and tribunals. This listing is handiest indicative. Legal students
use a micro-comparison approach for many objects. On the contrary, macro-evaluation
specializes incriminal structures or criminal and cultural traditions (Husa, 2015;
Cuniberti, 2011). Although the border betweenthe two technical alternatives is very
flexible, one element, which marks the difference, is genuinely the high level of
abstraction that characterizes comparative analysis. Moreover, comparative research
can present both perspectives, even if the theoretical choices will go to affect the
prevalence of one or the different, without excluding, however, a relationship among
micro and macro-evaluation.

Reconsidering Comparative Methodology in Administrative Law
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From the point of view of macro-comparative regulation, considered one of the
most studied topics is the class of legal systems, or maybe the models of administrative
regulation. In that regard, we can say that history, culture, and traditions have
allowed sorts of aggregation of the one of a kind structures. According to Husa, we
can distinguish some fundamental blocks of macro-comparison: common place law,
continental or civil law, blendedfelony structures, religious-traditional regulation
and socialist felony family (Husa, 2015).
The maximum recent type proposals do not forgeta number ofthese assumptions,
such as, in particular, the lifestyles of blendedprisonstructures, the al- maximum
disappearance of the socialist version, or the emergence of ever-increasing styles of
pluralism. However, these classifications, above all, have in commonplace the
overcoming of the concept that felony structures and legal entities are “static and
isolated entities” (Reimann, 2002). On the contrary, felony structures enter, too often,
in touch with external elements, which produce styles of contamination. This
phenomenon happened to all European criminal structures and to different elements
of the world, where, i.e., not unusual regulation runs into the ideas of religious
regulation or indigenous customary law, consisting of in India and Pakistan.
However, we must bear in mind all varieties of type, taxonomies, groupings, with
particular attention, because in some instances it depends on the cultural formation—
now and again ethnocentric—of the students who suggest this model and the speedy
transformation, generated with the aid of worldwide phenomena (Reimann, 2002;
Husa, 2004).
If we need to introduce a first category with reference only to the traditions of
administrative law of the States of the European Union, we ought to classify them
in four exclusive models: French, German, Mixed and British (Fromont, 2006). In
the first organization (French), further to France, there are Netherlands, Belgium,
Italy and Greece. The Germanic group includes Germany, Austria, Switzerland,
and Poland. A third group—which we could outline as a combined one—entails
countries which have undergone the affect of French regulation, which include
Spain and Portugal, Sweden and Finland. Finally, the British organization is a part
of the Swedish and Finnish regulation, similarly to the UK and Ireland.
About these classifications—and the criticisms from time to time made by means of
a few pupils—we are able to have a look at that, particularly in administrative law,
the homogeneity of particularareas and the sharing of modelscould make comparisons
particularly beneficial. There are, e.g., comparative inquiries focusing at thenot unusual
regulation world (Cane, 2016) and in comparison with French administrative
regulation, also reading the have an effect on of this model outside France (Neville
Brown & Bell, 1993) or England (Lobingier, 1942).

4.2. Longitudinal and Transverse Comparison

The 2nd of the methodological picks of a technical nature regards the time dimension
in evaluation. One can indifferently speak about “longitudinal” and “transverse,”
or also about “synchronous” and “diachronic” comparison. These phrases indicate,
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on the only hand, that the comparison between or greater felony systems happens
at gift; on the other, that it develops itself between present and past, through studying
materials that have a present normative validity and other substances that lost this
force. Many administrative regulation books containing a comparative technique
are characterized by using the usage of a synchronic evaluation, even though the
rapid transformation of institutions and legislation now and again implies to do
not forget its historical evolution.
On the other hand, there are crucial works characterized by means of a diachronic
evaluation, such as, for example, the book with the aid of Cane, Controlling
Administrative Power (Cane, 2016). According to Rhodes, a good evaluation desires
to explore each the evolution of Institutions and their operation’, precise events,
eras, human beings and institutions, trying to find regularities throughout time
and countries in diachronic assessment (Rhodes, 2006).
Moreover, quoting Maitland’s words—“History involves comparison”36—we can
honestly say that if we compare, and especially within the field of public regulation,
that means a necessary historical knowledge. A comparatist instinctively looks with
the eyes of an historian past any form of conceptualization or classification, with
freedom and without prejudices, each we observe home or foreign regulation. The
temporal perspectives—synchronic and diachronic—are not incompatible, and their
simultaneous use in research on administrative regulation matters is from time to
time vital, particularly whilst the evaluation concerns complicated issues or good
sized transformation of consolidated institutions.
According to Peter Cane:
[i] Indeed, ancient debts of the development of institutions can also be, and perhaps
normally are, made up of a fixed of observations at several particular points of
time rather in the way that a moving picture is made up of a chain of still (Cane,
2016).

4.3. Horizontal and Vertical Comparison

‘Horizontal’ comparison is a comparative evaluation of felonystructureson the
equalstage. In order to outline new guidelines in comparative regulation, let’s imagine
that felony evaluation is particularly horizontal. Legal pupils are used to examine
criminal structures or institutions belonging to the equal degree, both national (i.e.,
for comparative constitutional regulation) and international level (i.e. comparing
worldwide institutions) (Momirov & Fourie, 2009).
Many of these pupils are today devoted to the look at of world wide law, highlighting
the needto use the comparative method, and this does notalways mean that they
ought to consider best a horizontal form of prison assessment. This way could
ignore the lifestyles of prison transplants, as well as a improvement of ideas and
rights in a international space. An imposition of world wide regulations on the
national degree or the adoption in a international sphere of standards and values
of a domestic legalgadget oblige felony scholars to rethink the use of comparative
technique.

Reconsidering Comparative Methodology in Administrative Law
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However, we can shift our attention from horizontal to vertical methodology in
comparative law. For ‘vertical contrast’, I mean no longer simplest the evaluation
of successive kinds of the identical criminal device, but also the comparison between
structures, or prison institutions, do no longer belong to the identical degree. An
instance of this can be given by means of an analysis of Chinese public administration
and reforms at some point of Mao and post-Mao China.
From a vertical point of view, comparative method can be vertical top-down or
bottom-up. In the primary case, we can use this mode of legal comparison “i.e.
commonly in the context of the internalization of norms and guidelines via national
criminal orders, whereby national law is required to comprise international concepts
into the country wide legal machine” (Momirov & Fourie, 2009). In the second
case, we are able to use vertical bottom-up legal contrast, analyzing “the transposition
of legal concepts, or the ideas at the back of them, from countrywide to international
degree” (Momirov & Fourie, 2009). For instance, in constitutional law, the assessment
is horizontal when one may take into account country wide felony structures (or
their prison formants) or even national structures in relationship with supranational
criminal systems.
In terms of vertical contrast, there’s a further approach used in casesin which world
wide standards contain country wide principles (Chodosh, 1999). Some analytical
research on vertical comparative technique are within thediscipline of administrative
regulation. A place to begin for studying this issuecan be the paper through Felix
Frankfurter, published in 1927 in the University of Pennsylvania Law Review, and
entitled ‘The Task of Administrative Law’ (Frankfurter, 1927).
When analysing the relationship between judicial overview and administrative
regulation, he notes that therefore, a topic like “judicial review”, in any medical
development of administrative law, need to be studied no longer only horizontally,
but vertically, i.e., “judicial evaluate” of Federal Commission orders, “judicial review”
of postal fraud orders, “judicial evaluation” of deportation warrants. For judicial
assessment in postal cases, for instance, is colored by means of the whole structure
of which it bureaucracy apart, simply as in land office cases, or in immigration
reasons or in utility valuations or in coverage license revocations, it derives significance
from the nature of the subject matter under evaluate as well as from the enterprise
which is reviewed (Frankfurter, 1927).
However, within the comparative procedure one would possibly need to use unique
methodologies consistent with the function that one intends to hold through the
comparison. The methods of comparative regulation have developed over time and
comparatists are always looking for some thing new (Chodosh, 1999). This is likewise
justified by means of the truth that there are distinctive categories of folks that
make use of comparative regulation: scholars or academic comparatists, legislative
or reform comparatists and law-applying comparatists (Palmer, 2004).
They can use distinct methodologies because there are specific functions that the
assessment pursues. Although the horizontal evaluation is in reality more widespread,
we will most effective consider forms of vertical assessment and, in particular, a
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top-down and a bottom-up approach. The former regards the mobility of felony
standards from national to global ranges and vice-versa.
The reasons, we rethink the usage of the comparative technique, and, particularly,
developing a cross-echelon evaluation, are one of a kind.
We will rapidly describe two. First, earlier than the 90s, we use prison comparison
and transpositions of legal standards, from one criminal gadget into another, with
the aid of “horizontal” method. However, within the following years, transnational
interactions, worldwide commerce, a rapid improvement of internet communication,
such as the global economic crisis, have led to extra complexity inside theanalysis
of felony phenomena.
Consequently, this complexity had impact on the manner to make prison comparison
and circulation and integration of legal guidelines and models. In this regard,
Gutteridge noted that “any relationship or kinship among comparative law and the
law of nations ought to, therefore, be of a shadowy nature, and the simplest feasible
link among the two disciplines is to be found within the quantity to which the
comparative take a look at of private law can be appeared as an device to be
employed in selling the increase and development of the law of nations” (Husa,
2015).
We ought to consider that “the integration regulations can present a high degree of
complexity, especially from the institution of recentprocedures that allow generating
these rules. In any case, it does not suggest changes on the final of the system”
(Pfersmann, 2001). This setting of the trouble does no longer however, help to
analyze all those cases where in the mobility and the transplantation of felony
concepts arise in specific forms, and occasionally in a tacit form.

5. THEORETICAL APPROACHES IN COMPARATIVE ADMINISTRATIVE LAW

Beside the technical methodological picks, a comparatist has at disposal some
theoretical alternative: a) functional evaluation; b) structural comparison; c) systemic
assessment and d) crucial evaluation (Husa, 2015). Let us see if these strategies can
integrate with technical picks and, in particular, whether or not they apply to
administrative law. As Husapoints out, the use of different methods may be challenged
througha specialist knowledge, for example, of a professor of administrative law,
but it is alsotrue that a choice does no longer exclude other methods (Husa, 2015).
Moreover, although it is true that every discipline prefers extraordinary comparative
strategies, their preference depends at the nature and targets of the clinical project
(Adams & Bomhoff, 2012).

5.1. Functional Comparison

Comparative law has, among its aims, the solution of problems of comparability
with an approach that has a tendency to decorate the appearance depth of law. In
particular, the purposeful comparison pursues the equivalence of phenomena, which,
at the same time as having the equal feature, they’re structurally different (Michaels,
2012; Zweigert & Kötz, 1998; Graziadei, 2003; Legrand, 2006).

Reconsidering Comparative Methodology in Administrative Law
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As Vicki Jackson observes, “the methodological categories have aexquisite overlap,
and a unmarried work can consist of examples of various methodologies, such as,
for example, classification work and functional analysis” (Jackson, 2012). Classical
functionalism characterizes itself by way of searching for similarities and convergences,
unlike a recent neo-functionalist orientation searching out similarities and variations
and, in a post-current version; it focuses rather on dissimilarity and differences.
As it takes place with constitutional law, the use of the practical method for the
macro-comparison isn’t always fruitful wherein we determine to compare households
or felony cultures from the administrative regulation factor of view. The outcomes
that the comparatist achieves will spotlight the goodness of the approach, or methods,
chosen and the possible prescriptiveness of the results.
In any case, the practical method does no longer rule out the simultaneous presence
with other methods. In any case, the practical technique does not rule out the
simultaneous presence with different methods. A useful comparatist is simultaneous
“out” and “in” the law, and functionalism represents a reasonably flexible way to
allow incredible consequences in assessment, even though it isn’t constantlyeasy to
define what feature does a legal institute or a rule in two extraordinary legal systems.

5.2. Structural Comparison

Structuralism’ is a methodology in step with which eachobject of inquiry constitutes
a “structure”, an natural set whose factors do now not have autonomous useful
value however they assume it in the oppositional and one-of-a-kind relationships
of every element in regards to all others of the whole. We can say it’s miles a
specialized application of practical comparison (Husa, 2015). According to Husa,
whilst a researcher find structurally similar elements, he must realise what socio-
criminal capabilities these elements have inside the criminal systems item of inquiry,
and ‘how they have been born and acquired their gift form (Husa, 2015).
This methodological method allows both to define consonances and dissonances in
extraordinary fields of regulation, within the felony systems that we compare as
nicely as, at the level of micro-comparison, the precise meaning of a time period
inside a legal system. From comparative law point of view, Rodolfo Sacco, an Italian
comparatist, gave the most tremendous contribution, between functionalism and
structuralism, formulating the idea of “legal formants” (Sacco, 1991).
Since the late 1990s, also legal students in public regulation observed this concept.
The reasons were many: distinctive normative spheres began to interweave, consisting
of a new hobby for the historic method and methodological pluralism, discovering
non-Western legal and cultural traditions. A pluralist approach has favored the
overcoming of the contrasting tendency between exclusive ways of comparison—
and their different use—allowing, for example, going past the limitation of desireamong
functionalism and structuralism.
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5.3. Systemic and Critical Comparison

The systemic approach of assessment has as a goal the evaluation of a felony institution
or a structural element that belongs to a particularprison order analyzed separately
from the correspondent country wide context, and compared to other answers coming
from one-of-a-kindlegal systems (Husa, 2015). The researcher, analyzing an institution
or a rule in extraordinary legal systems, highlights a theoretical context (comparative
framework). In the sector of public law, there are many researchon the systemic
assessment, together with the administrative system or adjudication.
The crucial approachisn’t the same as the others previously examined. According
to Husa, there two distinctivesorts of criticalness: 1) attitude to in advance comparative
law is essential and it considered to concentrate too much on Western […] law
similarities and practical goals; and 2) in the study technique the aim is to consist
of dimensions that are not descriptive to as super an extentas the case has been in
traditional comparative regulation (Husa, 2015).
The use of this technique for contrast administrative laws, if theoretically possible,
might be confusing due to the fact the kingdom states have an average ethnocentric
connotation, and the prototypes of administrative law—each English, French and
German—have been circulated throughout the world. On this point, we willpoint
out, i.e., German (and the US) version forged someelements of administrative
regulation in East Asia.

6. CONCLUDING REMARKS: TOWARDS A PLURALIST METHODOLOGY FOR
ADMINISTRATIVE LAW?

In the preceding paragraphs, we have reminded of the trouble of the functionality
concerning the methodological tools, dealing with the complexity that characterizes
numerous criminal phenomena regarding administrative issues and regulation. The
debate on methodology suffers from thoseproblems, and it is notunexpected that
we are able to use in our comparative inquiries, a “sliding scale of techniques,” as
Vernon Palmer highlights (Palmer, 2004). Undoubtedly, the functional technique
consists of out a kind of methodological paradigm, i.e., each in non-public and
constitutional or administrative regulation.
However, that doesn’t rule out that the methodological selections which precede a
comparative analysis in administrative law—as with othercriminal fields—may
additionally belong to all the technical or theoretical procedures. The researcher,
usually, starts to think about it after the collection of data, whilst he has an initial
design. When starting the initial phase of a comparative inquiry, one frequently
wonders if the techniques via which he analyzed felony structures with in thepast
or their components are adequate additionally in a transnational context (Hey &
Mak, 2009). We should adapt the selection to the specific functions of the inquiry,
to the better or much less complexity and the predicted results. Necessarily, one
should make a comparison between distinctive methodological options. The quality
methodological desire is therefore no longer definable with out first analyzing the
variables associated with the methodological alternatives.

Reconsidering Comparative Methodology in Administrative Law
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In truth, the quest of the most appropriate methodology to investigate the dynamic
mechanisms of transformation of institutions and administrative regulation, in and
out of Europe over the lasttwo decades, changed into a recurring topic (Ruffert,
2007; Seerden, 2012; Ginsburg & Chen, 2009). If we look at this issue from a non-
ethnocentric perspective, we are able to be capable of begin an inquiry by way of
removing our criminal mentality. These modifications changed no longermost effective
the manner of analyzing the resources of administrative regulation however also,
above all, to compare them via interpreting the differentiation elements present
inside the criminal structures and special administrative traditions, such as French,
German or English. The interpreter meets, alongside the national resources of
administrative regulation many others as properly supranational, non-state—such
as non secular, personal, customary laws—and different varieties of soft law (Twining,
2007).
According to Michaels, “the plurality of felony systems, the coexistence of legal
guidelines of states with different rules ‘beyond states’, the absence of a function
hierarchically superior that transcends the differences, all of these arguments of
criminal pluralism reappear on the worldwide sphere” (Michaels, 2009).
In addition, it’s far no accident that administrative law has played a key function
in solving problemsarising from global phenomena like emigration, environment,
detention in prison, non secular symbols in places of worship, administrative violations
and cultural elements.
From this factor of view, social and cultural factorscan beuseful for under-standing
(and discovering) the fine practices and solutions—or maybejust simplifications and
procedures—to highlight variations or invariants, respectively by way ofthe use of
essential and/or structural comparative techniques (Bell, 2011).
Moreover, the emergence of global administrative regulationhas a tendency to
complicate this picture: it needs to apply additionally horizontal and vertical
comparisons (Cassese, 2016). The speed with which those phenomena move, and
require responses, to administrative regulation pupils. It additionally advances the
growing need to know the numerous methodological processes to evaluation. One
might start this reflection with the procedural phase of information, starting from a
full analyzing of technically the materials that can involve “his epistemological
prejudices, his attitude in the direction of the absurd effects of the theories which
he accepts”, in addition to the methods that he/she uses in his analysis (Adams &
Griffith, 2012).
That is a broader evaluation, however vital to cope with the challenges of comparative
administrative regulationin the new century. Furthermore, the idea of the usage of
special strategies in prisoncontrast has gone way additionally in international law,
where felony students are developing a debate on the usage of the comparative
methods, a first step to create a newdiscipline of comparative law (Roberts, Stephan,
Verdier, & Versteeg, 2015).
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So how can we reconsider the comparative methodology in administrative law?
Although functionalism has performed—and plays—an essentialrole in comparing,
the development and the knowledge of a plurality of strategies—that we are able
tooutline as “methodological pluralism” (Scarciglia, 2014)—it isvital to deal with the
complex problems and troubles that even administrative law is facing in theworldwide
or post-global times. That is a brand new frontier, and an first-rate opportunity, for
(new) comparative students, and a renewed attention to this richarea of study.
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ABSTRACT

It is argued that in spite of tries to cut price the importance of herbal rights for morality,
they’re fundamental to it; therefore, so too are herbal rights to the legitimacy of the law.
Keywords: Rights, Justice, Law, Reasonableness, Legitimacy.

1. INTRODUCTION

The Constitution of America proclaims that everyone has positive inalienable rights,
and the 1948 United Nations Universal Declaration of Human Rights articles lots of
these rights. Since those natural - inherent, human - rights are adjudged to be
indefeasible, for nice regulation - man made law, the regulation of the land - to
have morally authority and adequacy, it need to confirm to and promote respecting
herbal rights. But, there have been and maintain to be assaults upon the significance
of these rights for morality, and thence for legality. The purpose of this paper is
show that, to the contrary, natural rights are primary to morality; and, consequently,
to the regulation.

2. REASONABLENESS AND RIGHTS

Argument and evidence both attest to the fact that “‘man’s right is to live according
to reason and his evil to live outside’”.1 For, concerning the former, human excellence
is composed in humans being rational animals.2 Therefore, if we’re to be proper,
we have to attempt to be reasonable. And, concerning the latter, it’s far a natural
expectation of anyone that they be reasonable. This is why Joseph Goebbels’
propaganda system attempted to portray Hitler as a reasonable human being, and
Nazism as an affordable philosophy. Therefore, we want to be just, for justice “is
entire virtue [reasonableness] in its fullest sense because he who possesses it may
exercising virtue [reasonableness] now not best in himself but towards his neighbour
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1. St. T. Aquinas, Summa Theologica, 1a2ae. Vol. 18, p. 5, quoting Dionysius.
2. Aristotle, Nicomachean Ethics, I, p. 7.
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also.”3 (Not that a person can treat himself unjustly, but until we do ourselves
justice, we will do ourselves harm.)4 Hence, Aristotle reminds us that “there absolutely
is, as absolutely everyone to a point divines, a natural justice and injustice that is
binding on all men, even those who have no affiliation or covenant with every
different.”5 For, even though temporally and locally the natural law has now not
always been properly understood - or has occasionally been definitely ignored - it
nevertheless is the case that “each lifestyle has a idea of homicide, distinguishing
this from execution, killing in war, and different ‘justifiable homicides’. The notions
of incest and different policies upon sexual behaviour, of restitution and reciprocity,
of mutual obligations between mother and father and youngsters - these and lots
of other moral ideas are altogether universal.”6

Therefore, there are natural rights. For, justice concerns “‘another’s right’”7 - it is
about what belongs to any individual else. Thus, murder is taken into consideration
to be an in- justice as it includes taking another’s lifestyles; and adultery another’s
spouse; and robbery another’s goods. Hence, St Augustine asks “What is more
yours than you?”8 He is rhetorically making the point that an person is first and
most important their personal person. St Thomas Aquinas expands this concept:
“… belonging can have several meanings. The first is by way of way of identity, of
which Augustine is speaking … In a second way, some- element can belong to
another as his possessions or his slave … A third experience of something’s belonging
to a person is through beginning alone …”9 In different words, natural rights contain
ontological connectedness, to be able to have a proper to an amazing is to have a
connection to it over and above each person else’s. Identity is a trustworthy instance
of this; yet, as Aquinas indicates, there are other connections humans could have to
the goods of existence. For example, farmers have connections to land via their
fencing it and running it, and mother and father to children as they may be their
progeny10. This explains why this type of element as queue-jumping evokes resentment
- someone further down the line has no business going ahead of those who are
waiting their turn; and also why human beings get irritated when they may
be slighted - they think what is because of them is a positive degree of

3. Aristotle, Nicomachean Ethics, IV, V, p. 1.
4. Aristotle, Nicomachean Ethics, V, p. 9.
5. Aristotle, Rhetoric, I, p. 13.
6. C. Kluckhohn, “Ethical Relativity, Sic et Non,” The Journal of Philosophy, Vol. 52, No. 23,

1955, p. 672.
7. Aristotle, Nicomachean Ethics, V, p. 1, quoting Plato, Republic, p. 343c.
8. In: Joannis Evangelium, Vol. 29, as quoted by St T.Aquinas, Summa Theologica, 1a. Vol. 38,

1 ad 1.
9. In Joannis Evangelium 29; as quoted by St Thomas Aquinas, Summa Theologica, 1a. 38, 1 ad

1.
10. This is strangely overlooked by John Kilcullen in his “Medieval and Modern Concepts of

Rights: How Do They Differ?”, so that he ends up arguing that natural rights should be
recognized just because they are “useful”. Acta Philosophica Fennica, Vol. 87, 2010, pp. 31-
62.
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respect11. Consequently, Jeremy Bentham places the cart earlier than the pony when
he says that a proper “is a baby of regulation; from actual laws come actual rights,
but from imaginary regulation, from ‘laws of nature’, come imaginary rights …”12

On the contrary, rights precede laws. Sophocles’ Antigone’s declaration that “he
‘Creon’ has no right to hold me from my personal”13 attests to this – regardless of
the king’s ruling, she keeps that her brother Polynice’s body belongs to her; so
according the herbal regulation, she is permitted to bury it.
Hence, the right to lifestyles is a primary proper, for life is an identification cost in
humans - for us to be is for us to live. Furthermore, this proper obviously generates
other rights in individuals; viz. To a honest percentage of the worldly goods they
require for proper human living. Of course, within the context of scarce assets
pleasant this proper cannot always be guaranteed - lifeboats fill - however, it does
imply that some can’t take extra than they want of the world’s items at the fee of
the more primary claims of not undeserving others. For example, if land is legitimately
required for farming, squatters’ runs can be carved up. (Naturally, this should now
not unduly disadvantage people who were there first, and compensation may
additionally be due to them for their element in opening-up the country.) So, when
Alasdair MacIntyre says that there are no natural rights - due to the fact “every
attempt to provide suitable motives for believing that there are such rights has
failed”14 - he is mistaken. And, even supposing his claim that “there may be no
expression in any historic or medieval language efficiently translated through our
expression of ‘a proper’ until close to the rear of the center ages”15 is correct, that
this involves that although there had been human rights “no one could have
acknowledged that there were”16 is also incorrect. For, the idea of natural justice
has a very lengthy history, and that is about our getting what within the natural
order of things is our due. Thus, “indignation is pain resulting from the sight of
undeserved precise fortune … ‘for example’ … the newly wealthy give us extra
offence by using obtaining office thru their riches than do the ones whose wealth is
of long standing … The reason is that what the latter have is felt to be honestly
their own, but what the others have is not; what appears to have been continually
what it’s far appeared as real, and so the possessions of the newly wealthy do no
longer appear to be simply their personal.”17

3. PRINCIPLES AND RIGHTS

Peter Singer writes: “Why is it sudden that I have little to say approximately the
character of rights? It would best be surprising to one that assumes that my case …

11. Aristotle, Rhetoric, II, p. 2.
12. J. Bowring ed., “Anarchical Fallacies,” Works, Vol. 2,1843.
13. Sophocles, “The Theban Plays,” Harmondsworth, Penguin, 1967, p. 128.
14. “After Virtue,” Duckworth, London, 1985, p. 69.
15. “After Virtue,” Duckworth, London, 1985.
16. “After Virtue,” Duckworth, London, 1985.
17. Aristotle, Rhetoric, II, p. 9 (emphasis added).
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is based upon rights … But this is not my position at all. I actually have little to say
about rights due to the fact rights are now not important to my argument … (With
the gain of hindsight, I remorse that I did permit the idea of a proper to interfere
into my work so unnecessarily at this point; it might have averted false impression
if I had now not made this concession to popular rhetoric.)”18 Singer continues that
although rights speak isn’t uncommon in normal moral discussions - a fact which
he simply dismisses, however that’s significant in itself - rights are unimportant in
moral philosophy. This is due to the fact he thinks that application is fundamental
to ethics, so we need to govern our behaviour according to the principle of the
same consideration of hobbies.19 (He is echoing the words of the founding father of
the movement, Jeremy Bentham, who states that rights are “rhetorical nonsense -
nonsense upon stilts.”20. So, even though Singer does say that “equality is a primary
ethical precept”21, this need to no be confused with the equality of individuals in
phrases of their primary human rights. What he means is that application requires
that we “give identical weight in our moral deliberations to the like pastimes of all
the ones tormented by our actions”22; where “interests” means “anything human
beings desire as ‘being’ in their pursuits”23. Thus, “the precept of identical consideration
of hobbies acts like a pair of scales, weighing hobbies impartially. True scales favour
the side where the hobby is more potent or where several hobbies combine to
outweigh a smaller wide variety of comparable interests; however they take no
account of whose hobbies they’re weighing.”24 Singer is confident that “the precept
of same consideration of interests indicates straightforwardly why the most blatant
sorts of racism, like the ones of the Nazis, are wrong. For the Nazis have been
concerned simplest with the welfare of contributors of the ‘Aryan’ race, and the
sufferings of Jews, Gypsies and Slavs have been of no challenge to them.”25 But,
even though their sufferings were considered, they still would possibly have ended
up being discounted through the sheer weight of the Aryan numbers. Then, the
Nazi program ought to rightfully - and indeed must rightfully - have gone ahead.
This is morally obscene and absurd. For, although it is countered that the sort of
situation is not likely to appear, that in principle it is possible condemns the utility
theory for discounting the rights of minorities. Furthermore, the concept is likewise
condemned through that that’s being adduced here to allay our fears - namely, the
sensible impossibility of evil triumphing by means of the numbers. For, this absolutely
confirms the truth that the ethical majority well understand that the forex of ethics
is legitimate hobbies, not interests which might be trivial and wicked. This is why

18. “The Parable of the Fox and the Unliberated Animals,” Ethics, Vol. 88, No. 2, January 1978,
p. 122.

19. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 19.
20. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995.
21. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 18.
22. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 17.
23. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 12.
24. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 19.
25. P. Singer, “Practical Ethics,” Cambridge University Press, Cambridge, 1995, p. 22.
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we apprehend Elizabeth Anscombe, when she says that “if someone definitely thinks
… that it’s far an open question ‘in ethics’ whether or not such an movement as
buying the judicial execution of the innocent should be quite excluded from attention
… he indicates a corrupt mind.”26 And, it’s miles why we understand that Alan
Donagan is pretty correct, whilst he says that “a community … and individuals
willing to accept blessings at the fee of crimes devoted upon other people degrade
their humanity.”27 For, there are “many human qualities that are valued and yet
resist utilitarian treatment, such as an un-accommodating passion for justice; certain
forms of courage; spontaneity; a disposition to resist such matters as beneficial
experiments on senile sufferers or the usage of napalm on some human beings to
secure (as it’s far supposed) the happiness of extra people …”28 We ignore these
statistics at our peril, and it is inaccurate to do so for the sake of a principle.
In this context, R. G. Frey maintains however that the evidence is that the precept
of application trumps rights. For, “almost no one thinks that the proper to freedom
of speech extends to causing panic amongst passengers on an aeroplane, or that the
right to privacy extends to precluding infringements through folks in terrific problem
or danger, or that a few fashionable proper no longer to be interfered with extends
up to now as to compel others to stand via and watch one die (e.g., due to the fact
one holds some metaphysical/non secular view approximately physical evil.) The
popular point, then, that individual (ethical) rights may be overridden with the aid
of appeals to application, is normally conceded.”29 He says that it is far-fetched to
think of those as conflicts of rights situations30, but it’s far hard to recognize why
he thinks this. For, lives are at stake in all of those cases; so, the freedom of speech
and privateness examples can evidently be read as instances of fundamental rights
taking precedence over lesser rights. And, in the different case, the dying person
seems very confused, so we cannot sincerely allow them to die, unless it is clear
they’re legitimately affirming the proper.
Frey also states that “if we take morality critically and so try to live as much as our
principles, we will behave in the way the right’s proponent desires us to, without
his having to postulate the right’s existence.”31 But, this argument appears overly
simplistic. For, without more, “appreciate for life” as a primary principle of morality
would possibly, on the only hand, prescribe pacifism - that is, ethical retailers putting
up with whatever and everything, even unjust aggressions. Or, at the different, it
might prescribe what we have just been considering, viz. Expediency - morally
discounting the rights of smaller numbers of human beings to maximise majority

26. G. E. M. Anscombe, “Modern Moral Philosophy”, Ethics Religion and Politics, Oxford, Blackwell,
1981, p. 40.

27. A.Dongan, “The Theory of Morality,” Chicago, Chicago University Press, 1977, p. 183.
28. B.Williams, “Morality - An Introduction to Ethics, Cambridge University Press, Cambridge,

1990, p. 109.
29. R. G. Frey, “Rights, Killing and Suffering,” Blackwell, Oxford, 1983, p. 67.
30. R. G. Frey, “Rights, Killing and Suffering,” Blackwell, Oxford, 1983, p. 81.
31. R. G. Frey, “Rights, Killing and Suffering,” Blackwell, Oxford, 1983, p. 51.
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outcomes. Yet, each of those are truly inconsistent with morality. And, if Frey qualifies
his principle to accommodate this, what will be the foundation for his doing so, if
no longer as a minimum an implicit popularity of the vital importance of ethical
rights? He continues that “what is wrong with depriving a person of a respectable
wage isn’t always that it infringes some alleged right of his to this or that income
however that it ruins his life and the lives of folks who rely upon him.”32 Thus, he
thinks that a good individual will respond to others’ sufferings irrespective of whether
or not or no longer they’ve rights. (Philanthropists, for instance, will keep away
from harming others and assist them, whether or not or now not that is because of
their beneficiaries.) However, this is an impoverished and pernicious view of things.
Firstly, because wage earners deserve the distinction of being acknowledged as
extra than merely recipients of noblesse oblige handouts. The Elephant Man’s
impassioned cry “I am not an animal - I am a human being!” is a worthiness
demand, not truly the begging plea of a person wanting recognition. And, secondly,
due to the fact on this account the unique distinctive feature of charity - viz., that
it is loose giving - disappears. For, in keeping with the argument, beneficent agents
are merely doing what they may be required to do, not some- element supererogatory.
Furthermore, if rights considerations are neglected from the ethical equation, how
can a moral software of avoiding damage to others and helping them based in
reality upon the reality that they may be able to suffering pain and frustration
explain how a person like MrsJelly by in Charles Dickens’ Bleak House - who is
very beneficiant to the natives of Borrioboola-Gha whilst neglecting her very own
family - is going so hopelessly wrong?
In a comparable spirit, Raimond Gaita argues that the concept of “inalienable rights”
is “more abstract” than other ethical concepts - which includes the principle of appreciate
for fellow human beings - and is therefore unhelpful33. However, it is not in any
respect obvious that each one fellow humans are worthy of recognize; so, unless this
perception can be underpinned in some way, it too is unhelpful. (Gaita’s objection to
rights being summary is, to mention the least, in- congruous; for it follows without
delay upon his obvious willingness to accept of morality “its mystery.”)34 Gaita
additionally contends that “the concept of rights is just too thin (in the experience
too imply) to ask us into a deepened understanding of the evil-doer and what he did
…A Nazi compelled a rabbi to spit on the Torah scroll.”35 But, no-one thinks that the
evil carried out is exhausted by using the terrible injustice of it all - the Nazi’s
callousness and indifference is horrible too - but this doesn’t suggest that a deep
expertise of this horror is in any way possible without thinking about ethical rights.
For, Plato keeps that “doing injustice is truly the best of evils”36, and the outrage one

32. R. G. Frey, “Rights, Killing and Suffering,” Blackwell, Oxford, 1983, p. 48.
33. R.Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, 1991, p. 4.
34. R.Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, 1991.
35. R.Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, p. 5.
36. R. Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, p. 9.
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clearly feels while confronted by using the case points in this direction, as an alternative
than towards the ethical meanness of rights.
Gaita wishes to trust Simone Weil, who argues that claims to rights “evoke a latent
war and wake up the spirit of contention … and so … inhibit any viable impulse of
charity on each sides.”37 However, the previous is in no way true, nor is the latter.
(Even the latter have been true, this objection is irrelevant, since all of the claimant
desires is rights reputation, now not charity.) As the American jurisprudent Joel
Feinberg points out, rights claims may be asserted “coolly, automatically, with dignity
and calm, or with embarrassment, regret, or even apology. Indeed they can be
asserted without uttering any phrases at all, as whilst someone makes a declare to
his coat by means of presenting his check token to the cloak room attendant.”38

Gaita notes that Weil says that “if a young lady is forced right into a brothel she
will no longer communicate about her rights. In this type of state of affairs the
phrase might sound ludicrously inadequate.”39 Of course, Weil is quite possibly
right - if matters have come to this, alluding to her rights is not going to get her
anywhere. But, nor possibly will anything else. And, it’s far truly worth a attempt,
mainly if her rights are protected by using sanctions of law. For, then the ones
forcing her into prostitution may have to take into account what is going to take
place to them if this is introduced to the attention of authorities, and they are
arrested.
Since all of these objections are unconvincing, the case for the importance of ethical
rights stands. There genuinely is such a aspect as “another’s good”; therefore, doing
injustice is the greatest of evils, because it deprives others of goods which are
theirs. Thus, Aristotle’s verdict, (the use of matricide as an example), that there are
“a few acts, perhaps, we cannot be compelled to do, but ought as a substitute to
stand death after the most fearful sufferings …for what we are forced to do is base
…”40 appears correct. For, but painful the effects would possibly be, we must metal
ourselves to bear them. We have no right to take the life of all of us who isn’t
always a hazard to us, specifically the life of a parent.

4. MORAL DILEMMAS AND RIGHTS

It must be clean by way of now why application theorists are naturally averse to
rights. For, once these rights are recognised, the best appropriate for the greatest
range seems to be nothing apart from the order of natural justice. So, the top
cannot be served by using, for example, Dudley and Stephens killing and consuming
the cabin-boy. On the contrary, it calls for that do no longer, even if this means
their deaths. Therefore, Judith Jarvis Thomson’s contention that during a scenario

37. “Human Personality” as quoted in R. Gaita, “Good and Evil: An Absolute Conception,”
MacMillan, London, p. 7.

38. J. Feinberg, “Freedom and Fulfilment,” Princeton University Press, USA, 1992, p. 239.
39. “Human Personality”; as quoted in R. Gaita “Good and Evil: An Absolute Conception,”

MacMillan, London.
40. Aristotle, Nicomachean Ethics, III, p. 1.
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wherein the Mafia will kill three other people until Alfred kills Bert and he refuses
to do so, “a specific simply act may not be on stability desirable for people”41 is
false. For, why ought to or not it’s idea that Alfred’s refusal to kill an harmless
guy isn’t always the lesser of two evils? Although the possibility of three human
beings being murdered is horrible, it’d be a whole lot worse if their futures were
secured on the value of reasonable humans themselves committing injustices. Thus,
“he who violates the law can in no way recover through any success, what he has
already misplaced in departing from virtue.”42 Again, Thomson’s argument that
“it’s far higher for us that the people amongst whom we live be simply than that
they not be just. A ethical regime beneath which I can make you owe human
beings something simply by way of threatening not to pay my own money owed
to them is a moral regime with a huge free-rider problem, and as a result a
regime that would be bad for all of us”43 is likewise flawed, because it just method
that the virtues should be upheld in all cases for rule-utilitarian reasons. This
thesis is morally absurd, because it way that Alfred’s murdering Bert is all right
in principle. And if it’s miles known that no person else is likely to be threatened
in this way through such people in future, and the crime is kept a secret, then it’s
also all right in practice.
However, what now emerges is that there’s a faculty of notion which supports
positive software-like conclusions without thinking about itself to be Utilitarian,
namely, the “Dirty-Hands” academy. Unlike Utilitarians, who see nothing incorrect
with riding roughshod over people and minorities to their ends - even though, of
course, they might prefer no longer to have to do this - these philosophers suppose
that even though such things sometimes need to be done, they may be although
done as “acts of dirty hands - acts that are justified, even obligatory, but none the
less wrong and shameful …”44.
Raimond Gaita makes the case: “In what follows, one of the ten who is probably
stored with the aid of the capturing of an innocent person calls that shooting evil.
I do now not assume it follows that he have to say … that consequently it must
now not or ought now not be achieved. Do I intend his speech as an argument that
the killing could be evil? Only in this way and to this degree: it is meant to foreclose
one manner of talking about the killing and its relation to the ten, to the impact
that though, of course, it is terrible it’s miles ‘the right factor to do’, and so now
not evil. If he kills one to shop ten, even be- reason he believes that ‘he need to’,
that ‘he must’ does not mean that he have to not plead for the forgiveness, now not
most effective of the only he kills and those associated with him, however of these
he ‘saves’ as well.”45 But, this simply looks as if expediency with a conscience, and
the duty to do the incorrect element a contradiction in terms.

41. J. J. Thomson, “The Right and the Good”, The Journal of Philosophy, Vol. 94, No. 6, June
1997, p. 276,

42. Aristotle, Politics, VII, p. 3.
43. Aristotle, Politics, VII.
44. M. Stocker, “Plural and Conflicting Values,” OUP, Oxford, 1992, p. 9.
45. R. Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, 1991, p. 69.
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Nevertheless, Dirty-Hands theorists accept as true with that there are a few instances
- tragic instances - where anything we do is both proper and wrong at the equal
time. That is, they believe inside the opportunity of real ethical dilemmas. However,
this concept appears to derive from taking the descriptor of a ethical dilemma -
which you are “damned if you do, and damned if you don’t” - too literally. For,
as Alasdair MacIntyre indicates,46 a moral dilemma is in reality where more than
one alternative is deemed to be morally important - for instance, it’s far morally
incumbent upon Sartre’s pupil each to care for his aged mother and to fight for
France - and the agent simply cannot do each47. Thus, the scholar is “damned”,
however only inside the feel that he can’t accomplish both of these similarly pressing
tasks; now not, because the college of grimy-arms maintains, morally. Stocker
makes the extraordinary claim that Aristotle himself is a member of the dirty-
fingers group, due to the fact Aristotle says “if a tyrant have been to order one to
do some- aspect base, having one’s parents and children in his power, and if one
did the action they were to be stored, but in any other case might be placed to
death …”48. He contends that Aristotle holds that the unspecified action is base,
but adjudges that it has to be accomplished anyway, thereby sanctioning grimy-
palms49. Yet, that is absurd - Aristotle proscribes baseness, as cited above. Moreover,
Aristotle additionally says that “not every movement nor and our admits a imply;
for a few have names that already mean badness, e.g., spite, shamelessness, envy,
and in the case of moves adultery, theft, homicide … Therefore: it isn’t always
possible, then, ever to be right with regard to them: one ought to always be
incorrect.”50 So, if he thinks that underneath some circumstances doing something
incorrect is although a moral duty, his silence about it’s miles deafening. A whole
lot more plausible studying of the passage is that the baseness of the way necessary
to gain the end is of a prima facie nature. For instance, permit the ransom demanded
be cash, and permit or not it’s that the amount required can only be acquired by
means of robbery. This seems base, so the agent has a actual motive to pause.
However, considering that lives are at stake, restitution intended, and that if they
have any decency about them the one’s “stolen” from will below-stand, what
seems to be base on the outset - viz., to be an act of robbery - seems now not to
be in any respect.
The point is that mendacity, adultery, robbery and murder are definitively wrong
best to the quantity that the words imply unreasonableness. But, no longer telling
the reality to the name of the game police regarding the whereabouts of their meant
victims is not unreasonable, nor is having intercourse out of doors of marriage to
shop someone’s life, taking someone else’s automobile in an emergency, or killing

46. R. Gaita, “Good and Evil: An Absolute Conception,” MacMillan, London, 1991, p. 224.
47. J. P. Sarte, “Existentialism is a Humanism,” In: W. Kaufmann, ed., Existentialism from Dostoevsky

to Sartre, New American Library, New York, 1975.
48. Aristotle, Nicomachean Ethics, III, p. 1.
49. Aristotle, Nicomachean Ethics, III, p. 58.
50. Aristotle, Nicomachean Ethics, II, p. 6.
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a person who’s attacking you. Thus, “taking a thing without the owner’s knowledge
does now not always amount to ‘theft’, but most effective if it’s miles involved in
the goal of keeping it and injuring the owner.”51 Therefore, it’s far most effective in
to this point because the names denote injustices - murder is unjust killing - that
these acts are proscribed, since approximately such things we ought to always be
wrong. Hence, Aristotle also says that “as to adultery, let it’s held disgraceful, in
general, for any character to be determined in any way unfaithful when they may
be married, and called husband and wife.”52 This is notwithstanding the protestations
of certain moral absolutists, who recollect themselves to be neo-Aristotelians. For
example, Germain Grisez states that “even someone certain she or he was speaking
with a person motive on committing homicide could not be appearing as love calls
for if, judging that man or woman to be past repentance, she or he resorted to
mendacity as a way to keep the potential victim’s existence.”53 However, such a
function fails to understand that situations can alter instances to the quantity that
what is commonly wrong can become right. Consequently, whether or not malevolent
people are able to repentance or not is beside the factor: they are purpose upon
committing crimes, and loving and simply agents must attempt to prevent this in
something methods they can. (Indeed, mendacity is in reality a charitable response
to the ability murderer, if it prevents the man or woman turning into an evil-doer.)
For, criminals can’t claim admire for their desires, when they will not respect the
wishes of others. Malevolent and inconsiderate agents - and of their own manner
this includes gossips - are folks that are both purpose upon using information to
bring harm others, or are nonetheless no longer not going to do so. Therefore, they
are unworthy of being informed the fact. (Furthermore, if such human beings are
within earshot, not sharing facts or even misinforming those who have a genuine
right to it, isn’t unreasonable. For, below the occasions reasonable human beings
ought to anticipate the fact no longer to be broadcast.)
By parity of reasoning, the regulations relating to conjugality, assets and existence
are additionally no longer exceptionless. This is because no rights are inviolable -
they command respect simplest in up to now as it’s far reasonable to recognize
them. Thus, it is ridiculous to suppose that rights of conjugality and property
command respect beforehand of life itself, and it’s miles equally absurd to admire
in an aggressor the very good which that individual threatens to deprive the
victim. The factor is, if the expectation of one birthday party to a wedding is that
fidelity can be preserved at all costs, then this character is both mad or bad, (or a
few aggregate thereof), and is consequently unworthy of appreciate in regard to
the expectation. And the equal applies to car proprietors and to killers. Thus,
“something of the type takes place additionally in regards to throwing items
overboard in a storm … on situation of its securing the safety of himself and his
group any sensible man does so.”54 On the alternative hand, to have extra-marital

51. Aristotle, Rhetoric, I, p. 13.
52. Aristotle, Politics, VII, p. 16.
53. I. L. Quincy, “Living a Christian Life,” Franciscan Press,
54. Aristotle, Nicomachean Ethics, III, p. 1. [55] Aristotle, Politics, VII, p. 2.
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sex to make a lover happy, or to rob Peter to pay Paul, or to kill an harmless and
non-threatening person to save others lives, cannot be squared with reason, because
the values at stake in each case are commensurate, and the products in query
belong to a person else. So, those acts are intrinsically wrong, due to the fact
they’re deliberate violations of others’ same rights.

5. LAWS AND RIGHTS

Therefore, since there are natural rights and doing injustice is the greatest of evils,
those rights are first and essential what the law of the land ought to be in place to
uphold. For, “every state is a community of some kind, and every community is
established with the intention to some properly …”55. But there may be no true at
all in injustices, so we want the enactment and enforcement of appropriate legal
guidelines to prevent them. This is because “maximum human beings obey necessity
in place of argument, and punishments instead of the feel of what’s noble.”56 Hence,
in Australia, whatever is probably intended by it, the Victorian Police Force motto
“Uphold the Right”57 reflects the responsibility of the regulation to natural justice.
Thus, in cases earlier than the courts, whether or not or now not agents took
“affordable care”, and acted as any “affordable person” might do, are subjects of
determinate significance. Therefore, given that “the rightly-framed regulation does
this enacts the herbal regulation rightly, and the rapidly conceived one much less
well”58, we have techniques of judicial evaluate and felony reform. For example,
anti-abortion legal guidelines in many nations have over the years been relaxed,
and stay relaxed, in reputation of the rights of women. Naturally, it wishes to be
taken into consideration if those legal guidelines are too permissive, due to the fact
others also have rights. However, ladies maximum sincerely do have rights over
their bodies and their lives, and there’s no compelling argument against early abortions
for overriding these rights. This is because the case in opposition to allowing those
abortions is going something like this: “The life of an immortal soul in the human
embryo … is a philosophical problem from which our ethical confirmation that a
human life starts off evolved at fertilization remains independent for 2 reasons: 1)
supposing a belated animation, there is nevertheless nothing less than a human
life, preparing for and calling for a soul wherein the nature obtained from parents
is completed, 2) on the other hand, it suffices that this presence of the soul be
probable (and one can never show the contrary) in order that the taking of life
contain accepting the hazard of killing a man, now not best waiting for, however
already in possession of his soul.”59 But, the reasoning is incorrect-headed. For, if
the human concept us is “to begin with alive, then an animal, and in the end a
man”60, it’s far faulty to refer to “a human life” in the absence of a rational animation,

56. Aristotle, Nicomachean Ethics, X, p. 9. (Surely “most” is exaggerated, “many” more accurate.)
57. Aristotle, Nicomachean Ethics, X.
58. Aristotle, Nicomachean Ethics, V, p. 1.
59. Sacred Congregation for the Doctrine of the Faith, Declaration on Procured Abortion, 18

November, 1974, FN. P. 19.
60. St T. Aquinas, Summa Theologica, 2a2ae. Vol. 64, p. 1.
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since the definition of “human” is “rational animal”. So, the preliminary concept us
is that-which-will-be-a-man. And, it is inaccurate to conclude that the presence of
thoughts is “probable” when at nice it’s miles esoterically possible. It isn’t generic
to be there, for instance, while a person is brain-dead. Consequently, in the example
of early abortions, in which anti-abortion legal guidelines concerning them were
struck down, the rights of ladies have accomplished to this quantity the rightful
popularity of the regulation.

6. CONCLUSIONS

This paper has proven that there may be one of these issue as an other’s good
inside the herbal order of things, and consequently that there are herbal rights. It
has proven that it is a result of this that natural justice is essential to morality, and
trumps any other ethical concerns. It has additionally shown that our laws have to
be framed principally in terms of these herbal rights.

Natural Rights, Morality, and the Law
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ABSTRACT

Article 370 and Article 35A of the Indian Constitution have remained mired in controversy,
not only in India but throughout the world. It stipulated autonomy to the state of Jammu
and Kashmir in a nation like India, which though has a federal structure but at the same
time possess a unitary spirit. Due to this unequal dispensation, Jammu & Kashmir became
a centre of turmoil. In this article the author attempts to trace the background and rationales
behind these provisions which ultimately lead to the present-day menace and does not limit
herself to the detailed study of Article 370, 35A and its consequences. Moreover, the article
aims at excavating and highlighting the justifications behind the criticised provisions which
are mostly overshadowed by the mayhem that followed. And after tracing the past, the
article brings the reader to the present via important events in the Kashmir timeline.

1. INTRODUCTION

Article 370 of the Indian constitution grants special status to the State of Jammu
and Kashmir in terms of application of laws, except the laws for foreign, external
affairs and defence matters, ownership of property and citizenship rights. It was
the basis of Jammu and Kashmir’s accession to the Indian union at a time when
erstwhile princely states had the choice to join either India or Pakistan after their
independence from the British rule in 1947. The article, which came into effect in
1949, exempts Jammu and Kashmir state from the Indian constitution.1 By virtue of
this Article, even financial emergency cannot be enforced in the State. Under Article
370, subject to Article 1 [Article 370(1)(c)], the state has power to have its own
separate constitution and a separate flag and to deny property rights in the region
to the outsiders which ultimately means that the citizens of the state shall live
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under different laws, rules and regulations than the laws applicable in the Union
of India.
The significance and need of this Article can be understood by these lines of Jawaharlal
Nehru said in the Lok Sabha on June 26 and August 7, 1952, “I say with all respect
to our Constitution that it just does not matter what your Constitution says; if the people
of Kashmir do not want it, it will not go there. Because what is the alternative? The
alternative is compulsion and coercion...We have fought the good fight about Kashmir on
the field of battle... (and) ...in many a chancellery of the world and in the United Nations,
but, above all, we have fought this fight in the hearts and minds of men and women of that
State of Jammu and Kashmir. Because, ultimately - I say this with all deference to this
Parliament - the decision will be made in the hearts and minds of the men and women of
Kashmir; neither in this Parliament, nor in the United Nations nor by anybody else,”2 The
United Front government’s minimum programme also said “respecting Article 370 of
the Constitution as well as the wishes of the people, the problems of Jammu and Kashmir
will be resolved through giving the people of that State the maximum degree of autonomy”3.
It was published on June 5, 1996.
Under this Article the Parliament of India has a limited power to make laws in the
State which is limited to the Items listed in the Union and Concurrent List of the
VII Schedule which are declared by the President of India to “correspond” to matters
specified in the Instrument of Accession [Article 370(1)(b)(i)]. And those laws shall
be made only with the “consultation” of the existing State Government. Secondly
the Parliament can make laws with the “concurrence” of the existing State Government,
on the matters other than those declared by the President, which the President may
specify with explanation in an order [Article 370(1)(b)(ii)].
Although Jammu and Kashmir have its own Constitution, some provisions of Indian
Constitution may apply to it, subject to some “exceptions” and “modifications” as
specified in a Presidential which can be enforced only after “consultation” with the
State Government [Article 370(1)(d)].
The Article was introduced as a ‘temporary provision’ in the Constitution. The temporary
nature of the Article arises merely because the power to finalise the constitutional
relationship between the State and the Union of India had been specifically vested
in the J & K Constituent Assembly. And whatever modifications, amendments or
exceptions that might become necessary to Article 370 were subject to the decision
of the Assembly.4 Therefore ‘temporary’ doesn’t mean that the Article may be modified
unilaterally. Sheikh Abdullah in J & K Constituent Assembly declared, “I will like to
make it clear that any suggestion of altering arbitrarily the basis of our relationship with
India would not only constitute a breach of letter and spirit of the Constitution but it may

2 Selected works of Jawaharlal Nehru, Vol. 18, p. 418 and vol. 19 pp. 295-6, respectively.
3 A.G. Noorani, Article 370: Law and politics, Volume 17 - Issue 19, Sep. 16 - 29, 2000 India’s

National Magazine from the publishers of THE HINDU, https://frontline.thehindu.com/static/
html/fl1719/17190890.htm

4 D.D. Basu, Commentary on Constitution of India, 8th Edition, 2012, Lexis Nexis, Pg. no.
11382
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invite serious consequences to our harmonious association of our State with India”5. In the
present context the term ‘temporarily’ has been used to minimize the difficulty in
the way of the amendment of the Constitution of India, whenever the necessity
arises to abrogate, modify or extend the scope of Article 370 by agreement.6

According to Article 370(3), by public notification, the President may, declare that
this article shall cease to be operative or shall be operative only with such exceptions
and modifications. But for it the recommendation of the Constituent Assembly “shall
be necessary”. Since the Constituent Assembly no longer exists and dissolved itself
on November 17,1956 and ceased to exist on January 26, 19577, “any modification to
be made in Article 370, recourse will have to be had Article 368 regarding Amendment of
the constitution.”8

But according to Constitution (Application to J&K) Order, 1950, any amendment to
Constitution doesn’t apply to J&K unless it is extended there to by a Presidential
Order under Article 370(1) which again involves “concurrence of”, or “consultation
with” the State Government. According to V.N. Shukla, “the order will face both legal
and political challenges”. “The first legal challenge will come from Kashmir itself. Doing
away with Article 370 now opens the door for an open Palestine-type independence struggle
within Kashmir,” he said. “In India as well, there will be mounting legal challenges and
political opposition which has many illustrious lawyers. It can be expected that these will be
heard by a constitutional bench in the Supreme Court.”9

2. HISTORICAL BACKGROUND: ENACTMENT OF CONSTITUTION OF J&K

Before appreciating the provision of Article 370, we need to understand the brief
history behind it. After Partition in 1947, there was a delay in taking decision on
part of Maharaja Hari Singh of Jammu and Kashmir whether to join India or Pakistan. 
During that time Mehr Chand Mahajan of the Indian National Congress served as
Prime Minister from October 15, 1947 to March 5, 1948.  Pakistan invaded Jammu
and Kashmir beginning on October 20, 1947 after Waziristan’s Muslim Pashtun
tribal men. After the invasion Maharaja Hari Singh requested military assistance
from the government of India.  Pakistani government troops provide support for
the Pashtun tribesmen beginning on October 23, 1947.10  
In his letter dated 26 October 1947, addressed to the Governor General, the Maharaja
of Jammu and Kashmir, Hari Singh, offered to accede to the Dominion of India in
respect of only three subjects - defence, foreign affairs and communications.11All

5 J & K Constituent Assembly Debates
6 Jus. J.S. Anand, The Constitution of Jammu and Kashmir- Its development and comments,

6th Edition, Pg no 110
7 A.G. Noorani (2014). Article 370: A Constitutional History of Jammu and Kashmir. Oxford

University Press. pp. 9–11, Chapter 7 Doc #16. ISBN 978-0-19-908855-3.
8 M.P. Jain, Indian Constitutional Law, 8th Edition, Lexis Nexis, Pg. no. 838
9 V.N. Shukla, Constitution of India, 12th edition, Eastern Book Company, Pg. no. 1069
10 India/Jammu and Kashmir (1947-Present), https://uca.edu/politicalscience/dadm-project/

asiapacific-region/indiakashmir-1947-present/
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the princely states were requested to send representatives to Constituent Assembly
of India, which was framing a Constitution for the whole of India. They were also
stimulated to set up constituent assemblies for their own states. Whereas most states
were unable to set up assemblies in time.
An instrument of Accession was signed between Jammu and Kashmir and India
before the actual accession. Out of all clauses of Instrument of Accession the following
few are of great relevance. Clause 5 stated that the Instrument could not be altered
without the State’s consent. Clause 7 said: “Nothing in this Instrument shall be deemed
to commit me in any way to acceptance of any future Constitution of India or fetter my
discretion to enter into arrangements with the Government of India under any such future
Constitution.” Kashmir was then governed internally by its own Constitution of
1939. And Clause 17 read that “Nothing in this Instrument affects the continuance of
my sovereignty in and over this State, … or the validity of any law at present in force in
this State”12

Henceforth J&K, retained most of its sovereignty, only transferring certain matters
to the central State remaining a part of Union of India. At this stage, control over
the status of the citizens as well as jurisdictional monopoly over civil and criminal
matters was retained by J&K. Moreover, by not automatically recognizing the future
Constitution of India, it enshrined the principle that the State would still be governed
by its own constitutional framework. It was for the Constitution of India to uphold
and regulate this dual system.13

On 27 October 1947, the Governor-General accepted the offer with certain stipulations.
Sheikh Mohammed Abdullah was chosen as Emergency Administrator of the state
of Jammu and Kashmir by Maharaja Hari Singh on October 30, 1947. And on January
1, 1948,India referred the Jammu and Kashmir dispute to the United Nations Security
Council. An Interim Government with the Sheikh as Prime Minister14was formed
on March 5, 1948. And the Maharaja issued a proclamation forming a responsible
government of the Council of Ministers headed by the Prime Minister which was
to take steps to constitute a National Assembly based on Adult franchise to frame
Constitution of the State. Meanwhile on December 31, 1948, the UN Security Council
mediated a ceasefire agreement between India and Pakistan.  Some 8,000 individuals
were killed, and some 1.5 million individuals were displaced during the crisis.15

11 A.G. Noorani, Article 370: Law and politics, Volume 17 - Issue 19, Sep. 16 - 29, 2000 India’s
National Magazine from the publishers of THE HINDU, https://frontline.thehindu.com/static/
html/fl1719/17190890.htm

12 J & K Instrument of Accession, 1947
13 Philippe Dequen, A Journey to the Brink of India’s Legal Landscape: Jammu and Kashmir’s

Relationship with the Indian Union Jean, South Asia Multidisciplinary Academic Journal 17
| 2018

14 A.G. Noorani, Article 370: Law and politics, Volume 17 - Issue 19, Sep. 16 - 29, 2000 India’s
National Magazine from the publishers of THE HINDU, https://frontline.thehindu.com/static/
html/fl1719/17190890.htm

15 India/Jammu and Kashmir (1947-Present) https://uca.edu/politicalscience/dadm-project/
asiapacific-region/indiakashmir-1947-present/
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Negotiations were held on May 15 and 16, 1949 at Vallabhbhai Patel’s residence in
New Delhi on Kashmir’s future. Nehru and Abdullah were present. Foremost among
the topics were “the framing of a Constitution for the State” and “the subjects in respect
of which the State should accede to the Union of India.” On the former, Nehru recorded
in a letter to the Sheikh, on May 18, that both Patel and he agreed that it was a
matter for the State’s Constituent Assembly. “In regard to the Jammu and Kashmir
State now stands acceded to the Indian Union in respect of three subjects; namely, foreign
affairs, defence and communications. It will be for the Constituent Assembly of the State
when convened, to determine in respect of which other subjects the State may accede”
Article 370 embodies this basic principle which was reiterated throughout.16

On June 16, 1949, Sheikh Abdullah, Mirza Mammad Afzal Beg, Maulana Mohammed
Saeed Masoodi and Moti Ram Bagda joined the Constituent Assembly of India and
intense negotiations began on Article 37017. N. Gopalaswamy Ayyangar tried to
reconcile the differences between Patel and Abdullah. An agreed text, on October
16, was moved in the Constituent Assembly the next day, unilaterally altered by
Ayyangar. “A trivial change,” as he admitted in a letter to the Sheikh on October 18.
Patel confirmed it to Nehru on November 3 after his return from the United States.18

Abdullah and Beg were in the lobby, and hurried to the House when they learnt of
the change. In its original form the draft would have made the Sheikh’s dismissal
in 1953 impossible.
Genesis of Article 370 was Article 306-A of the Draft Constitution and was discussed
in the Constituent Assembly on 17th Oct, 1949. Gopalswami Ayyengar in Constituent
Assembly on 17th October, 1949 regarding Draft 306-Asaid that “There has been a
war going on within the limits of Jammu and Kashmir. The Conditions in the State are still
unusual and abnormal. We are entangled with the United Nations in regard to Jammu and
Kashmir. Part of the State is still in the hands of rebels and enemies. At present the
legislature which was known as the Praja Sabha in the State is dead. Now, if you remember
the view points that I have mentioned, it is an inevitable conclusion that, at the present
moment we could establish only an interim system. Article 306-Aisan attempt to establish
such a system”.19

On 25 November 1949, Yuvraj Karan Singh issued a proclamation directing that
the Constitution of India be adopted by the Constituent Assembly of the State so
far as it was applicable to Jammu and Kashmir in order to govern the relationship
of the State and the contemplated Union of India. On January 26, 1950, the President
made his first Order under Article 370, extending specified provisions of the new
Constitution to the State. On 26 January 1950, the Constitution (Application to J &
K) Order, 1950 was made by the President.20

16 (S.W.J.N. Vol. 11; p. 12).
17 Article 306 A in the draft
18 A.G. Noorani, Article 370: Law and politics, Volume 17 - Issue 19, Sep. 16 - 29, 2000 India’s

National Magazine from the publishers of THE HINDU, https://frontline.thehindu.com/static/
html/fl1719/17190890.htm

19 (P-495, CAD)
20 V.N. Shukla, Constitution of India, 12th edition, Eastern Book Company, Pg. no. 1094-1097
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Contemporaneously with the Constitution of India, the Constitution (Application
to Jammu and Kashmir) Order, 1950, came into force on 26 January 1950. It quantified
the subjects and articles of the Indian Constitution that corresponded to the Instrument
of Accession as required by the clause b (i) of the Article 370. A total of Thirty-
eight subjects from the Union List were mentioned in it on which the Parliament
could make laws for the State. Certain articles of the Indian Constitution were
extended to Jammu and Kashmir, with modifications and exceptions as agreed by
the state government.
On 14 May 1954, by the power conferred by the Article 370, the President, made
the Constitution (Application to Jammu and Kashmir) Order, 1954. It superseded
the earlier Order of 1950. It extended the application of the Indian Constitution in
the State with certain restrictions. On 17th November 1956, the Jammu Kashmir
Constitution was adopted.21However, constituent assembly of the state dissolved
itself on 25 January 1957 without recommending either abrogation or amendment
of the Article 370.

3. EVOLUTION OF ARTICLE 370

The first amendment made to the Article was through the Presidential Order of
1950, in which 235 articles of the Indian Constitution were made inapplicable to
Jammu & Kashmir, 9 were made partially applicable, and 29 were made applicable
in altered form. This order was superseded by the Presidential order of 1954 which
was issued on the request of the government on 15 November 1952, which replaced
the phrase “recognised by the President as the Maharaja of Jammu and Kashmir” by
“recognized by the President on the recommendation of the Legislative Assembly of the
State as the Sadr-i-Riyasat”. The amendment was a symbol of abolition of the monarchy
from Jammu and Kashmir. The next amendment came in the year 1954 on 14 May
which was a comprehensive order seeking to implement the 1952 Delhi Agreement.
Debatably it went further than the Delhi Agreement in some respects.22

The following were the points seeking implementation23:
• Extension of citizenship to the ‘permanent residents’ of Jammu and Kashmir

formerly they were state subjects.
• Concurrently, the Article 35A was added to the Constitution, empowering

the state legislature to legislate on the privileges of permanent residents
with regard to immovable property, settlement in the state and employment.

• The Central Government was given power to declare national emergency in
the event of external aggression. However, its power to do so for internal
disturbances could be exercised only with the agreement of the State
Government.

21 V.N. Shukla, Constitution of India, 12th edition, Eastern Book Company, Pg. no. 1094-1097
22 Cottrell, Kashmir: The vanishing autonomy (2013), pp. 171–172
23 Das Gupta, Jammu and Kashmir (1968), p. 198–200, 212., Kumar, The Constitutional and Legal

Routes (2005), pp. 97–98.
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• The fundamental rights of the Indian constitution were extended to the state.
However, the State Legislature was empowered to legislate on preventive
detention and the State’s land reform legislation was also protected.

• The jurisdiction of the Supreme Court of India was stretched to the State.
• In addition, few provisions which were not decided in the Delhi Agreement

were also executed like financial relations between the Centre and the State
were placed on the same footing as the other States and the State’s custom
duties were abolished.

In addition to these original orders, forty-seven Presidential orders were issued
between 11 February 1956 and 19 February 1994, making various other provisions
of the Constitution of India applicable to Jammu and Kashmir24. All these orders
were issued with the “concurrence of the Government of the State” without any Constituent
Assembly. Whereas, some of these orders were issued under President’s rule and
when the state had “no State government at all” states25. All of these orders had been
issued as amendments to the Presidential Order of 1954, rather than as replacements
to it, presumably because their constitutionality was in doubt, according to Cottrell.26

4. CONTROVERSY ON STATUS OF J & K AS STATE

There is and there always will be controversy in process of association of Jammu
and Kashmir with India. According to UN General Assembly Resolution27, for association
of two different states, firstly, there must be association as result of free and voluntary
choice by people of territory concerned by democratic process, whereas in case of J
& K, it was completely absent and the whole accession was based on sole decision
of a Ruler.
Secondly, it should be one respecting the ‘individuality’ and the ‘cultural characteristics’
of the territory and its people. In the present case, ‘individuality and cultural characteristics’
of J&K have been preserved within the Indian Constitution; however, if it kept part
of its sovereignty, it is not independent as such and furthermore seeks to become
an “integral part” of the Indian Union as per its own constitution whereby its citizens
are Indian nationals themselves.28

Therefore, according to may, it cannot be characterized as free integration of sovereign
states under international law as per Principle VII because to seek greater integration
is not the same as being integrated. Though both the Instrument of Accession and the
Delhi Agreement could be qualified as “international” instruments, but the Resolution
also implies equal status between citizens of both territories after integration.

24 Noorani, Article 370 (2011), Section 11.1.
25 Cottrell, Kashmir: The vanishing autonomy (2013), pp. 173–175.
26 Cottrell, Kashmir: The vanishing autonomy (2013), p. 174.
27 Resolution 1541 (XV) of General Assembly, 15 December 1960
28 Philippe Dequen, A Journey to the Brink of India’s Legal Landscape: Jammu and Kashmir’s

Relationship with the Indian Union Jean, South Asia Multidisciplinary Academic Journal 17
| 2018
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But as known, J&K’s permanent residents are immune to Article 14 of the Indian
Constitution, whilst their privileges are not limited only to the acquisition of land,
but also grant them priority for most local government jobs and the judiciary.29

And as per the principles of Recognition, the recognition by the existing states
must recognise a new state to become a member of international community. Whereas
according to Hall and Kelson30 recognition is not necessary to become the member
of international community.31 Hence in this context J&K state was not sovereign
independent state nor Res Nullius capable to be occupied by others the view was
also recognized by the high court of Jammu and Kashmir in the case32 when the
high court observed that prior to the partition of country, the ruler of the state was
under external sovereignty of the British crown with only internal sovereignty which
lasted till the signing of the instrument of accession with India.33 Thus with the
execution of instrument of accession the Kashmir’s accession to India become a
legal fact.34 The moment, the king of the state signed the instrument of accession in
favour of India, Kashmir became constitutionally incompetent to enter into any
agreement with foreign country. Thus, it is erroneous to conclude that India had
no constitutional power to enter into any agreement with Pakistan to decide the
question of accession.35 However regarding the status of state’s territory under the
illegal occupation of Pakistan, it is significant to note that both the government of
India and United Nations Commission for India & Pakistan have neither given De
Facto nor De Jure recognition to Azad Kashmir government being established so far
as. Even Pakistan government has not given any formal recognition to them.36 Because
Maharaja of the state was only competent authority to execute instrument of accession,
even we assume that he was not in de facto possession of the whole territory of the
state in view of the international law.37

Further during the regime of Britishers, Jammu and Kashmir were a princely state
ruled by hereditary Maharaja. Until 15th of August, 1947, it was an autonomous

29 Philippe Dequen, A Journey to the Brink of India’s Legal Landscape: Jammu and Kashmir’s
Relationship with the Indian Union Jean, South Asia Multidisciplinary Academic Journal 17
| 2018

30 S.K. Kapoor: International law(Allahabad, Central Law Agency,ed.13th,2000) p.147-148
31 Kumar Saroop, under guidance of Satinder Kumar, University of Jammu, THE SPECIAL STATUS

OF JAMMU AND KASHMIR IN THE INDIAN FEDERATION AN ANALYTICAL STUDY,
https://shodhganga.inflibnet.ac.in/bitstream/10603/167258/1/10.%20chapter%202.pdf

32 Magher Singh v State Jammu and Kashmir, AIR 1953 J&K 25
33 Kumar Saroop, under guidance of Satinder Kumar, University of Jammu, THE SPECIAL STATUS

OF JAMMU AND KASHMIR IN THE INDIAN FEDERATION AN ANALYTICAL STUDY, https:/
/shodhganga.inflibnet.ac.in/bitstream/10603/167258/1/10.%20chapter%202.pdf

34 Sir Ivor Jennings opined that Pakistan is not entitle to argue that there was no valid accession
within the meaning of Section 6 of the Government of India Act,1935,The Times,London,5th
March 1957

35 Ibid.
36 S.K. Kapoor: International law(Allahabad, Central Law Agency,ed.13th,2000) p.147-148
37 Ibid.
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state with treaty-based relations subject to the paramountcy of the crown of England.
Like other Indian states it had, however no international existence. The ruler of
state at the time of Indian independence did not join either India or Pakistan;
rather the ruler of J&K state wanted to be an independent Kashmir and dreamed it
as Switzerland in Asia38. In this regard the hon’ble Supreme Court in the case of
Virender Singh v State of UP39 observed that moral ground cannot override the statutory
provision, as a commitment by Indian government to the people of state to express
their wishes in 1947.40

Regarding the legality of the instrument of accession Compel Johnson was of opinion
that it is beyond the doubt and stressed that accession by state has complete validity
both in terms of British government whereas M.A Jinnah’s expressed policy statements
that Lord Mountbatten’s personal letter to Hari Singh that the accession of state
has been subject to any dispute; the question should be settled by reference to the
people, hence Pakistan did not recognize the accession of J&K state with India.41

Whereas Pakistan has this accession as a fraud, perpetuated on the people of the
state by its cowardly ruler with the aggressive help of India, the same thing was
presented by Sir Mohd. Zafarullh Khan, Pakistan foreign minister in 1951 besides
challenging the authority of king to sign for execution of such document as he had
lost the confidence of his people, but this statement of Pak is totally false and
baseless as no fraud was committed by India on Kashmir. Moreover, it is not legally
valid to say that the ruler of state had no authority to sign the instrument of accession,
on the other hand the government of India had no authority to question the right
of Hari Singh to sign the document of accession and as such to ask the Maharaja to
establish his right to sign, which otherwise it would mean that government of
India was going to middle with the internal politics of the state because international
law does not permit any such intervention in the domestic affairs of the other
state/s in the world.42

To uphold plebiscite in one part of the Indian union implies, the possibility of its
secession but constitution does not permit secession in the present scenario. The
accession of state was a logical consequence of the deep political association between
the state and government of India. It is now undisputed fact that accession was
state’s own initiative and without any coercion, force or fraud as alleged by Pakistan.
The document of accession constitutes India’s title- deed to Kashmir. As per Ghulam
Mohd Sadiq acting head of the administration revealed in an interview43 that before
the invasion on Kashmir the National Conference a political party in the state deputed

38 Justice Mehr Chand Mahajan: Looking Back(1960)p. 264
39 (1954)
40 Kumar Saroop, under guidance of Satinder Kumar, University of Jammu, THE SPECIAL STATUS

OF JAMMU AND KASHMIR IN THE INDIAN FEDERATION AN ANALYTICAL STUDY,
https://shodhganga.inflibnet.ac.in/bitstream/10603/167258/1/10.%20chapter%202.pdf

41 The Dawn Newspaper, Karachi Dated 5.11.1947
42 The Charter of the United Nations Organisation
43 Dated December 10th, 1947
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him to approach the Pakistan government at the highest level to recognized democratic
right of the Kashmiri people for their self-determination and to abide by the sovereign
will of people regarding the question of free association either with India or Pakistan
but all in vain also indicates the intention of the Pakistan on the Kashmir issue
from the very beginning.44

Hence, the legality of instrument of accession is beyond any doubt. According to
Alastair Lamb, it can fairly be said that final decision to accede with India, the
Maharaja of Kashmir was well within his rights45 which had nothing to say about
the communal issues, meaning thereby that accession of the state was substantially
and procedurally correct and complete in accordance with the provisions of section
6 of the Government of India Act, 1935, because by instrument of accession Jammu
and Kashmir becomes legally and irrevocably an integral part of India and Indian
government was entitled to exercise jurisdiction over the state with respect to those
matters to which instrument was extended.46

Lord Mountbatten then Governor –General of India stated through a letter addressed
to the ruler of the state that as soon as law and order have been restored in Kashmir
and government of Indian as per their policy in case of disputed accession would
be settled by a reference to the people as an extra-legal assurance given by government
of India.47

Now the question arises that why India expressed such kind of wish and perhaps
the answer may be that the policy of government always has been to base their
political arrangements with regard to accession of Kashmir with India on the popular
will of the people, because it favoured plebiscite in Junagar princely state and state
of J&K was also advised to hold election to the constituent assembly of the state of
J&K on the basis of adult suffrage as well.48

In consequence thereof the J&K Constituent Assembly was constituted with two
main functions i.e. first one was to draft constitution for the state and other one to
decide about the instrument of accession executed by ruler of the state. This
apprehension with regard to the legality of accession was totally rejected and accession
was supported by the largest political party of the state i.e. National Conference
both in the constituent assemble as well as outside the house while negotiating the
term of accession with India.49 In this way the government of India also wants to

44 J&K Document on Kashmir Problem, Vol. XIV, p.32
45 Ibid.
46 D.D. Basu: Introduction to the Constitution of India (Agra, Wadhwa & Company Law Publishers,

ed.19th 2004) p.256
47 D.D. Basu: Introduction to the Constitution of India (Agra, Wadhwa & Company Law Publishers,

ed.19th 2004) p.256
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justify its stand morally as well as legally because and any such declaration was of
no legal significance with regard to the accession. The commitment by union
government might be due to reason based on doubt regarding dispute between the
people and ruler of state. Therefore, keeping in view, the circumstances in which
the state acceded to the India, the government of India had declared that it was the
people of state of J&K acting through their constituent assembly to determine the
constitution of the state and the jurisdiction of the union of India. Whilst the accession
of the state with union of India was confirmed by the constituent assembly of state,
duly elected by people to frame its constitution.50 Thus, the state of J&K being an
integral part of India.51Furthermore in this context Justice A.S. Anand observed,
“No one, even the worst critic, has ever doubted the representative nature of the constituent
assembly. Self-determination is a one time slot the people of the state took final decision and
therefore, the question of any further “self-determination or plebiscite does not arise either
legally or morally. The wishes of the people of t Jammu and Kashmir have been duly elected
constituent assembly. The state’s accession to India therefore, cannot any longer be questioned
or doubted”52 Henceforth it can be concluded that the accession of state with the
union of India is complete, final and irrevocable which is legally and constitutionally
also valid, as it was ratified by the people of the state through a duly elected
constituent assembly.53

Moreover, Sheikh Mohd. Abdulla leader of national conference said that “Kashmir
is to be a joint raj of all communities. Therefore, our first demand is to transfer power to
the people of Kashmir in a democratic way, and then we will decide whether to accede to
India or Pakistan. …. he further asserted that if forty lacs people living in the state are
bypassed and state declares its accession to India or Pakistan, I shall raise the banner of
revolt. Of course, we naturally opt to go to that dominion where our own demand for
freedom received recognition and support54. It will be a joint government of Hindu, Sikh
and Muslim that is what I am fighting for”.55

The statement of Sheikh Mohammed Abdulla dated 17th February, 1958 issued after
his release from dentition that so long as final decision about the future disposition
of state is not arrived the political uncertainty, economic distress and other mental
strain including miseries which the people of the state are facing presently cannot be
terminated. The ultimate decision with regard to the political affiliation of the state
vests with the people which can be exercised by allowing them to exercise their right
of self-determination under the supervision of an impartial international body.56

50 Ibid.
51 Section 3, The Constitution of Jammu and Kashmir
52 Justice A.S. Anand: “Accession of Jammu and Kashmir State –Historical and Legal Perspective”,

43 JILI (2001) p. 455
53 Ibid.
54 Times of India, Dated October 28th,1947
55 People’s Age, Dated October 26th,1947
56 J&K Document on Kashmir Problem, Vol.13, p. 99
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5. ARTICLE-35A: CITIZENSHIP AND PROPERTY RIGHTS IN KASHMIR

It is said that the “Country which lies to the South of the Himalayas and North to the
Ocean is called Bharat and the Bharatiyas are the people of this country”57 According to
this ancient description of ‘Bharat’ and the ‘Bharatiyas’ there can be no doubt that
the people of India and Kashmir are all one and the same and share a common
ancestry.58 It has also been pointed out that the people of Kashmir were originally
Hindus like the rest of the Indian population and that the Princely States geographically
formed a part of India.59

The people of Jammu and Kashmir, better known as Koshurs, are also referred to as
Mulkis, State Subjects or Permanent Residents. They enjoy a special status within
the Indian Union compared to the residents of the other States. This special status
acts as a legal and social barrier between the people of the State of Jammu and
Kashmir and the people of the rest of India.60

5.1 Historical Background

The history of the people of Jammu and Kashmir is a history full of oppression and
exploitation. It was for this reason that certain rights and privileges were guaranteed
to the Mulkis or the Permanent Residents of the State. The Mulkis or Permanent
Residents of the State of Jammu and Kashmir enjoyed these rights and privileges
both prior to independence and also after independence. The object of retaining
these rights and privileges even after independence is to protect the people of the
State of Jammu and Kashmir from further oppression and exploitation.61

If Afghan rule in the Valley was a reign of terror, then Dogra rule was a reign of
discrimination mainly perpetrated against the Muslim majority population of the
State. The armed forces in the State are an example of such discrimination. The
army consisted of mainly Dogras, Dards and Punjabi. Kashmiris in general were
disqualified from military service. Maharaja Pratap Singh, like his father, Maharaja
Ranbir Singh continued to exclude Kashmiris from both the Army and the civil
services. This deliberate and continued exclusion of Kashmiris from serving in high
posts of both the military and civil services lead to the growth of dissatisfaction in
the minds of the Kashmiri people. Discrimination against the Muslim majority
continued during the reign of Maharaja Hari Singh. All official high posts were
still occupied mainly by Dogras and Rajputs and the State Army comprised only of

57 Translated from the Vishnupurana Ch. 3-1
58 Sutanu Kumar Patra, under guidance of Shiv Sahai Singh, University of Burdwan, A study of

article 370 within the framework of the Indian constitution, https://shodhganga.inflibnet.ac.in/
bitstream/10603/63964/12/12_chapter%205.pdf
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60 Ibid. ref. 5
61 Sutanu Kumar Patra, under guidance of Shiv Sahai Singh, University of Burdwan, A study of
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Dogras and Dards. Kashmiris were intentionally excluded from the Armed Forces
and under the State’s Arms Act only Rajputs and Dogras were permitted to own
and use firearms.62

Between 1889 and 1905 Maharaja Pratap Singh was temporarily dispossessed from
the throne. During this period there was a great influx of outsiders from the
neighbouring states into the State of Kashmir. Many of the outsiders were appointed
in a large number of administrative posts. This onslaught of outsiders into the
State lead to an agitation with a slogan, “State for State’s People” that took the
shape of a National Struggle. These agitation compelled Maharaja Hari Singh to
issue an order defining the term ‘Mulkis’, i.e. the State Subjects.63 Under the said
Order the State Subjects would be preferred over outsiders in cases of employment
in the Government services. The said order also provided that outsiders, from now
onwards, would be unable to purchase immoveable property within the State of
Jammu and Kashmir.64 On 20th April 1927 the Maharaja issued a notification being
No. I-L/48, defining the State Subjects. This regulation was meant to protect the
people of Jammu and Kashmir from outsiders coming from the neighbouring State’s,
but discrimination within the State still continued, especially against the Muslim
majority.65

Another example of discrimination in the State was evident from the State’s election
laws. The people of the State hardly had any right to vote and the election laws
were such that even during the reign of Maharaja Hari Singh voting rights were
restricted to only 3% of the population. Only literate persons having an annual
income of Rs.400/- or more were permitted it vote. Women and illiterates were
totally debarred from exercising any franchise.66

5.2. Post-Independence History

Prior to independence the State of Jammu and Kashmir was an independent State.
Even after accession the permanent residents of the State of Jammu and Kashmir
continued to enjoy various rights and privileges. The Constitution (Application to
Jammu and Kashmir) Order, 1950, issued by the President of India, mainly dealt
with the items specified in the Instrument of Accession. Under the said Order, Part
III of the Constitution of India, 1950, dealing with Fundamental Rights was not
made applicable to the Permanent Residents of the State of Jammu and Kashmir.67

Ultimately, by the Constitution (Application to Jammu and Kashmir) Order 1954
dated 14th May 1954, Sections 2(3) and 2(4) of the Order of 19541 made some of

62 Ibid.
63 Ibid.
64 Ibid.
65 Ibid.
66 Ibid.
67 Sutanu Kumar Patra, under guidance of Shiv Sahai Singh, University of Burdwan, A study of
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the provisions of Part II of the Constitution of India dealing with Citizenship and
Part III of the Constitution of India dealing with Fundamental Rights applicable to
the State of Jammu and Kashmir.68

On 26th January 1957 the Constitution of Jammu and Kashmir 1957 came into
force. The said Constitution does not contain any chapter dealing with fundamental
rights of the permanent residents of the State. However, by virtue of the Order of
1954 the permanent residents of the State were already enjoying all the fundamental
rights secured to the citizens of India under Part III of the Indian Constitution,
subject to certain modifications and exceptions.69 Sections 6 to 10 contained in
Part III of the Constitution of Jammu and Kashmir, l951 separately deals with the
Permanent Residents.
Though Part II is applicable to the state of J & K, in the case of the permanent
residents of the State of Jammu and Kashmir an exception to India’s concept of
single citizenship had been created. Part II of the Constitution of India dealing
with Citizenship was not made applicable to Jammu and Kashmir State.70 The Union
Parliament had no power to make laws for the State on citizenship. The provisions
of the State’s Constitution read with the Constitution of India 1950, would imply
that the permanent resident of the State of Jammu and Kashmir enjoy a type of
double citizenship i.e. Citizenship of Union of India on one hand and Citizenship
of State of J & K on the other71

By this unique position, an important but very controversial exception has been
made through the Constitution of India for the permanent residents of the State of
Jammu and Kashmir. It has been pointed out that the citizens of India are not ipso-
facto the citizen of Jammu and Kashmir.72 It has been pointed out that the citizens
of India are not ipso-facto the citizen of Jammu and Kashmir. 5 This has been a
matter of irritation among the people of the country in general.73

The theory that the permanent residents of the State of Jammu and Kashmir enjoy
dual citizenship has been refuted with the logic that Part III of the Constitution of
Jammu and Kashmir 1957 abolishes the separate citizenship of the State1 and no
longer have the residents of Jammu and Kashmir a separate citizenship distinct
from Indian Citizenship.74 The Indian citizenship Act,75 enacted by Parliament, also
extends to the State of Jammu and Kashmir. However, there is no doubt that the
permanent residents enjoy certain special privileges that resemble double citizenship.

68 Law of Citizenship, Foreigners and Passports - Third edition- Page 41 - V. K. Dewan.
69 Ibid. ref. 68
70 The Constitution of Jammu and Kashmir- Its Development and Comments- Third Edition -

Page 208 - A. S. Anand
71 Ibid.
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Even in the case of the State of Jammu and Kashmir, Article 11 of the Constitution
of India 1950, that states that only Parliament has power to regulate the right of
citizenship by law, can do so subject to the provisions of the Constitution of Jammu
and Kashmir.76

Though this special status was guaranteed to the people of the State due to various
socio-political factors embedded in the State’s history, its existence somehow contradicts
the observation made by the Supreme Court of India in Indra Sawhney’s case, where
a Constitution Bench of the Apex Court was pleased to observe that, ‘India has one
common citizenship and every citizen should feel that he is Indian first irrespective of any
other basis’.77 A similar view has also been expressed by the Supreme Court of India
in Raghunathrao Ganapatraov. Union of India78 where the Supreme Court was pleased
to observe that ‘…in a country like ours with so many disruptive forces of regionalism,
communalism and linguism, the unity and integrity of India can be preserved only by a
spirit of brotherhood. India has one common citizenship and every citizen should feel that he
is Indian first irrespective of any other basis’.79

6. JAMMU & KASHMIR AFTER 1957

6.1 Tashkent Declaration, 1966

This declaration was signed by prime minister of India, Lal Bahadur Shastri and
Ayub Khan President Pakistan wherein it was agreed that relations between India
and Pakistan shall be based on the principle of non-interference in the internal
affairs of each other as per para III.80 That they will discourage any propaganda
directed against them side by side encourage propaganda which promote the
development of the friendly relations between the two countries81.The minister of
foreign affairs for India Sardar Swarn Singh stated in the UN general assembly in
1966 that I am going to repeat my previous year’s statement in the assembly on
Kashmir issue. It is, therefore necessary for me to make my government’s position
clear beyond any doubt. Legally, constitutionally, morally and on the basis of the
will of the people, the state of J&K is an integral part of the Indian union. The
periodic participation in the election held there. He further stated that there is no
better way of giving reality to the freedom to the people of state.82

6.2 Shimla Agreement, 1971

The agreement on bilateral relations between India and Pakistan was signed on 2-
7-1971 wherein it was pledged by both countries that United Nations charter shall

76 Ibid. ref. 68
77 Indra Sawhany v Union of India, AIR 1993 SC 477 (9 Judges Bench)
78 Raghunathrao Ganapatrao V. Union of India - (1994) Supp(l) sec 191.
79 Ibid. ref. 79
80 J&K Document on Kashmir Problem, Vol. IX, p.123
81 Ibid. p.124
82 Ibid. p.142
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governs the relation between the countries and the basic issues and causes of the
conflict which have weakened the relations between the two states for lost 25 years
shall be resolved by peaceful means. There shall be no interference of any third
party in the bilateral issues. That they will take steps within their power to prevent
hostile propaganda directed against each other. The line of control resulted from
cease-fire line of 17-12-1971 shall be respected without prejudice to the recognised
position of either side and both shall refrain from the threat of the use of force in
violation of this line.83

6.3 Kashmir Accord, 1974

Sheikh Mohd Abdulla explained in January, 1972 that he had given up the hope of
obtaining support for independence as an alternative from Pak, and that he saw
future of state as an autonomous region within the union of India and this change
was due to India and Pakistan war of 1971. Prime Minister Indira Gandhi welcomed
the decision and talk was initiated between Beg and diplomat G. Parthasarathy
culminating into an agreement to be known as Kashmir Accord was signed between
governments of India and state of J&K. The demand for fresh election in the state
was rejected at all.84 It was agreed that state of J&K is constituent unit of India
shall be in its relations with union which shall be continuously be governed by
article 370 of the Indian constitution.85

The residuary power under article 248 of the Indian Constitution will remain with
the state. It was also decided parliament will continue to have power to make laws
relating to the prevention of activities directed towards disclaiming, questioning or
disrupting the sovereignty, territorial integrity of India or bring about cession of a
part of the territory of India or secession of a part of territory of India from union
or causing insult to Indian national flag, Indian national anthem and constitution.
Any provision of Indian Constitution applied to J&K with adaption or modification,
such adaption or modification can be altered or repealed by an order of president
under article 370. But all those provisions applied without adaption or modification
are unalterable each provided each individual proposal in this behalf being considered
on its merits.86

6.4 Lahore Declaration, 1999

Prime Minister Atal Behari Vajpayee of India and his counter partner Prime Minister
Muhammad Nawaz Sharif of Pakistan met after Kargil conflict in 1999 and it was
agreed that sharing of a vision of peace and stability between their counties and
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84 Sten Widmalm: Kashmir in Comparative Perspective Democracy and Violent Separatism in

India (London, Rutledge Curzon,2002) p. 54
85 Kumar Saroop, under guidance of Satinder Kumar, University of Jammu, THE SPECIAL STATUS

OF JAMMU AND KASHMIR IN THE INDIAN FEDERATION AN ANALYTICAL STUDY,
https://shodhganga.inflibnet.ac.in/bitstream/10603/167258/1/10.%20chapter%202.pdf

86 Ibid. P.91

Anatomy of Article 370 & 35A: Tracing the Past to the Present



CPJ LAW JOURNAL [Vol. X, 2020]44

progress and prosperity for their peoples. They again committed to principle and
purposes of the charter of the UN and universally accepted principles of peacefully
co-existence. They recalled the determination of both countries to implement the
Shimla agreement in letter and spirit and resolution of all outstanding issues including
Kashmir.87

7. PRESIDENTIAL ORDER, 2019

On 5 August 2019, The Constitution (Application to Jammu and Kashmir) Order,
2019 under Article 370 was issued by the President of India superseding the
Constitution (Application to Jammu and Kashmir) Order, 1954. The same was
announced in the Rajya Sabha by the Home Minister Amit Shah. The order stated
that all the provisions of the Indian Constitution will be applied to Jammu and
Kashmir from now on. This in effect meant that the separate Constitution of J&K
stood abrogated. The President issued the order with the “concurrence of the Government
of State of Jammu and Kashmir”, which apparently meant the Governor appointed by
the Union government.88

The Presidential Order of 2019 also added clause (4) with four sub-clauses to Article
367 under “interpretations”. The phrase “Sadar-i-Riyasat acting on the aid and advice of
the Council of Ministers” shall be construed as the “Governor of Jammu and Kashmir”.
The phrase “State government” shall include the Governor. In proviso to clause (3)
of Article 370, the expression “Constituent Assembly of the State referred to in clause
(2)” shall read “Legislative Assembly of the State”.89  
According to Jill Cottrell, some of the Presidential orders under Article 370 have
been issued since 1954 in similar circumstances when the state was under President’s
rule. The Union government interpreted the “concurrence of the state government”
under these circumstances to mean the Governor.90

Immediately after placing the Presidential Order 2019 before the Rajya Sabha, Home
Minister Amit Shah moved a resolution recommending that the president issue an
order under article 370(3) rendering all clauses of Article 370 inoperative91.  After
the resolution was adopted by both houses of the parliament, the President issued
Constitutional Order 273 on 6 August 2019 replacing the extant text of Article 370
with the following text:92

87 Association for communal harmony in Asia (Archive of Kashmir resources) p.1
88 Gazette of India, Extraordinary, Part II, Section 3" (PDF). The Gazette of India. Government of
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89 K. Venkataramanan (5 August 2019), “How the status of Jammu and Kashmir is being

changed”, The Hindu
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“All provisions of this Constitution, as amended from time to time, without any
modifications or exceptions, shall apply to the State of Jammu and Kashmir
notwithstanding anything contrary contained in article 152 or article 308 or any
other article of this Constitution or any other provision of the Constitution of Jammu
and Kashmir or any law, document, judgement, ordinance, order, by-law, rule,
regulation, notification, custom or usage having the force of law in the territory of
India, or any other instrument, treaty or agreement as envisaged under article 363 or
otherwise.”

8. UNION TERRITORY OF JAMMU AND KASHMIR

On 5 August 2019, the Home Minister introduced the Jammu and Kashmir
Reorganisation Bill, 2019 in the Rajya Sabha to convert Jammu and Kashmir’s status
of a state to two separate union territories, namely Union Territory of Jammu and
Kashmir and Union Territory of Ladakh The union territory of Jammu and Kashmir
was proposed to have a legislature under the bill whereas the union territory of
Ladakh is proposed to not have one.93. By the end of the day, the bill was passed
by Rajya Sabha with 125 votes in its favour and 61 against (67%). The next day, the
bill was cleared by the Lok Sabha with 370 votes in its favour and 70 against it
(84%). The bill became an Act after it had been signed by the president. The two
union territories are scheduled to come into existence on 31 October 2019 which is
celebrated as National Unity Day.94 The president of India appointed a Lt. Governor
for the Union Territory of Jammu and Kashmir and a Lt. Governor for the Union
Territory of Ladakh.95 Both the Lt. Governors were sworn in by Justice Gita Mittal,
the Chief Justice of Jammu & Kashmir High Court, on 31 October 2019 - first at Leh
for Ladakh UT and then at Srinagar for J&K UT.96 President’s Rule under article
356 of the Constitution of India was ended in the state of Jammu & Kashmir on the
night of 30 October 2019.97

93 Delhi August 5. “Jammu and Kashmir Live News: Article 370 to be revoked, J&K to be
reorganised”.

94 Lok Sabha passes J&K Reorganisation Bill with 370 votes for and 70 against it”.  Zee News. 6
August 2019.

95 http://ddnews.gov.in/national/jk-ladakh-uts-get-new-lieutenant-governors
96 https://www.jagranjosh.com/current-affairs/girish-chandra-murmu-appointed-as-jk-first-

lieutenant-governor-radha-krishna-mathur-to-be-ladakh-first-lg-1572343020-1
97 http://ddnews.gov.in/national/president-rule-imposed-jk-finally-revoked

Anatomy of Article 370 & 35A: Tracing the Past to the Present



CPJ LAW JOURNAL [Vol. X, 2020]46

Delay in Justice: An Ascendant Challenge Before Indian
Judiciary

Dr. Bhavish Gupta*
Prof. (Dr.) Meenu Gupta**

ABSTRACT

In a democratic country like India, judiciary plays a vital role in establishing a state of
justice. Generally, aggrieved with lots of pain anguish and hope in their heart people approaches
the court of law for their grievances to be clarified but at the end of the day the procedural
lacuna left them with bare hands. They are denied of their most important right of Justice.
In India, Justice is beyond the reach of most and the right of access to it is not communicated
to the citizens properly. In many a circumstances it was found that the litigant who has
had access to the court failed to obtain quick relief and for some never have the opportunity
even to knock the doors of the court due to ignorance and poverty. Justice is something
which should be dispensed as early as possible otherwise it will be too late for a critic to add
a common adage to that Justice Delayed is Justice Denied. In all of the above circumstances
the role of an Advocate becomes very important. To cope up with this situation several
amendments have been proposed, but the position remains unchanged. Quest for justice has
nothing to do with procedure or jurisdictional aspect rather it cares for its speedy disposal.

INTRODUCTION

In a democratic country like India, judiciary plays a vital role in establishing a state
of justice. Therefore being the watchdog, they are not allowed to shift their burden
to others for their failure to establish an actual State of Justice. It is judiciary on
which millions of people have struck their faith of getting justice. It has the capability
of imparting justice to the aggrieved. It is that part of our constitution which acts
as its Messiah. It is that structure of our society, which cemented its place next to
the God and if not properly dispensed will shatter down the entire trinity of democratic
instrumentalists with checks balances, parliamentary structure and the judicial facets
of our constitution. Generally, aggrieved with lots of pain anguish and hope in
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their heart approaches the court of law for their grievances to be clarified but at
the end of the day the procedural lacuna left them with bare hands. They are
denied of their most important right of Justice.
In India, Justice is beyond the reach of most and the right of access to it is not
communicated to the citizens properly. In many a circumstances it was found that
the litigant who has had access to the court failed to obtain quick relief and for
some never have the opportunity even to knock the doors of the court due to
ignorance and poverty. If we want justice to be accessible to all, then it must be
relieved from the Laissez faire pattern, where justice like other commodity can be
purchased and initiative must be taken to educate the populace.
Quest for justice has nothing to do with procedure or jurisdictional aspect rather it
cares for its speedy disposal. Delay in disposal of cases is considered as one of the
most vexed and worrying problem. It is the code of procedures, which makes it so
worse. However personality like Nani Phalkiwala opined that Justice in common
parlance is considered as blind but in India it is lame too and hobbles on crutches.
It is on the verge of collapse with more than 30 million cases clogging the system.
There are cases that take so much of time that even a generation is too short to get
any type of redressal.
Procedures must be utilized to advance the cause of justice but in India it is used
to thwart it. Justice is something which should be dispensed as early as possible
otherwise it will be too late for a critic to add a common adage to that Justice
Delayed is Justice Denied. Current situation shows that it will take more than 300
years to clear the backlog of cases in Indian courts. In Anil Rai vs. State of Bihar1

case, Sethi J stated that Delay in disposal of the cases facilitates the people to raise
eyebrows, sometime genuinely, which if not checked, may shake the confidence of
the people in this judicial system. Thereafter this problem of delay in justice delivery
system had engaged attention of our law commission for a quite a long time. To
cope up with this situation they have proposed several amendments. But the position
remains unchanged.
Four years ago India’s Prime Minister, Manmohan Singh, informed the Lok Sabha
(the lower house) that India had the largest backlog of cases in the world, and
figures from this year estimate that as many as 30 million cases are pending. The
Hindustan Times reported that over four million of these are High Court cases, with
a further 65,000 cases pending in India’s Supreme Court. According to Markandey
Katju, a retired Supreme Court justice, judges should have no more than 300 cases
pending at any one time, but backlogs for individual judges stretch into the tens of
thousands. In 2009, the Chief Justice of the New Delhi High Court released a damning
report in which he claimed it would take 466 years for the court to clear its backlog.
Despite spending on average less than five minutes per case, in 2009 the court had
600 cases that had been lodged over 20 years ago. The implications are serious.
Due to the backlog, most of India’s prison population is detainees awaiting trial.

1. (2001) 7 SCC 318.
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Courts in Mumbai, India’s financial hub are clogged with decade-old land disputes,
hindering the city’s industrial development. And the pursuit of justice, ordinarily a
costly endeavor, has only been made more expensive by chronic delays. As a result,
India’s legal system has increasingly become the preserve of the countries wealthy
and well connected – a development that exacerbates the discrimination already
faced by India’s minority and low-caste groups. In the last few years in particular,
successive Ministers for Law and Justice have taken on the job promising urgent
reforms. Ashwani Kumar said, when taking office in 2012, that addressing the backlog
was necessary to maintain India’s “constitutional democracy,” to adhere to “the
rule of law” and to “guarantee order and stability in society.” But despite the scale
of the problem, little has been achieved. Kapil Sibal, who took on the Law and
Justice portfolio in May of this year, similarly pledged “radical structural reforms.”
In 2008 India’s government set itself the target of having 50 serving judges per
million people by 2013. Last year, when it became clear that India was far short of
this goal, a less ambitious 5-year plan was announced: a doubling of the number of
judges in “subordinate” courts (excluding High Courts and the Supreme Court).
India’s current ratio stands at less than 15 judges per million, and even if the new
target were achieved, India would still be nowhere near the United States, for
example, where there are over 100 judges per million. India’s federal structure is
part of the problem. The responsibility of dispensing justice is split between New
Delhi and the states, and the latter are responsible for employing and paying new
judges. In addition to judicial shortages, courts are desperately underfunded. Kapil
Sibal further promised to overhaul the “opaque” process of judicial appointment,
promising a “transparent” process based on “integrity” and “competence.” These
structural reforms are both urgent and necessary, but few have hopes of things
changing soon. As Jagdish Verma, a retired Supreme Court judge, complains, even
elementary measures, such as longer court sittings and more working days, have
yet to be implemented. These reforms notwithstanding, inefficiency and corruption
remain the biggest problems. Advocates and court administrators routinely try to
fix trials by bribing judges or intimidating witnesses. Much of the corruption is
covert. Refusing to register cases for the violation of strict formalities – incorrectly
spaced legal documents, for example – is one of the many ways in which the
process of administering justice is frustrated. There are some signs of progress: an
All India Judicial Service is being considered to improve the quality of subordinate
judges, reforms to legal procedure have limited the number of adjournments in
civil and criminal cases, the number of cases pending due to “bounced cheques” –
another corrupt trick – is down, and since being set up by the federal government
in 2001 over 1000 “fast track” courts have disposed of more than three million
cases.2

The multi-pronged reforms are a long-term project and judges will first have to be
brought on board with any significant changes to their profession. Until then, the

2. http://thediplomat.com/2013/12/justice-delayed-is-justice-denied-indias-30-million-case-judicial-
backlog/, visited on 12-11-14.
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backlog continues to erode trust in India’s legal system, the status of India’s judiciary
and faith in the rule of law. Part of the outrage that followed last year’s horrific
Delhi gang rape case stemmed from the fact that the law had failed to deter offenders.
Fast-track courts, dedicated to cases of sexual crimes, were opened across the country
to address this sentencing and trust deficit. But speedy justice presents its own
challenges. Certainly “justice delayed is justice denied” but the opposite, that “swift
justice is injustice,” is also true. Though fast track courts have whittled away India’s
backlog, judges and observers have raised concerns about the quality of justice
being administered.

REASONS OF DELAY

Procedural delay in the delivery of criminal justice causes hardship to victims and
their families and undermines public confidence in the criminal justice system’s
ability to deliver justice in a timely fashion.3 Delay and pendency resulting in docket
explosion is an important concern for legal academics” policy makers, the judiciary,
civil society and all concerned citizens interested in improving the efficiency and
the effectiveness of the criminal justice process.
The concept of speedy trial was read into Art. 21 as an essential part of the fundamental
right to life and liberty guaranteed under the Indian Constitution.4 The Supreme
Court of India reiterated this is Motilal Saraf v. Jammu &Kashmir5 and observed
that, “The right to speedy trial begins with actual restraint imposed on arrest and
consequent incarceration and continues at all stages, namely’ the stage of investigation,
inquiry, trial, appeal and revision so that any possible prejudice that may result
from impermissible and avoidable delay from the time of the commission of the
offence till it consummates into a finality can be averted”.
In the recent case of Imtiyaz Ahmad v. State of U.P.6, the Supreme Court of India
underscored the importance of expediting the trial of criminal cases. In this case
the Supreme Court was called upon to decide a set of appeals against a batch of
interlocutory orders passed by a learned Single Judge of the Allahabad High Court
staying the order passed by the Additional Chief Judicial Magistrate, Uttar Pradesh
for registration of a case against the respondent. These cases have been pending in
the Allahabad High Court since 2003.
Concerns about delays in the criminal justice process were also expressed by two
division benches of the Supreme Court in January, 2012. Referring to the pendency
of over three crore cases before trial courts, High Courts and the Supreme Court,
Justice A.K. Ganguly and Justice T.S. Thakur questioned the Government on policy
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3. Law Commission of India, Seventy Seventh Report of the Law Commission of India: Delays
and Arrears in Trial Courts 1 (1978); Hussain v. State, (2012) A.C.R. 3528; Zahira Sheikh v.
State of Gujarat, (2004) 4 S.C.C. 158; Shalini v. State, 71 (1998) D.L.T. 19; Kartar Singh v. State
of Punjab, (1994) 3 S.C.C. 569; Ajaykumar v. State, 1986 Cri. L. J. 932.

4. Hussainara Khatoon v. State of Bihar, 1979 A.I.R. 1369.
5. Motilal Saraf v. State of Jammu & Kashmir, (2007) 1 S.C.C. (Cri) 180.
6. ImtiyazAhmad v. State of UP., (2012) 2 S.C.C. 688.
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decisions and judicial reforms including the speeding up of justice delivery. Another
bench of Justices A.K. Patnaik and Swantanter Kumar was critical of the Government’s
decision to scrap fast-track courts.7

Reforming the criminal justice system so as to reduce and ultimately eliminate
judicial delays is therefore both a pressing need and a growing concern within the
legal community. In order to assist in thinking about the trajectories of possible
reforms, in this paper, we explore the causes of delay in the criminal justice system,
and the consequences of such delay for the rights of the accused, particularly for
those who are imprisoned pending trial. Keeping such a rights-based approach in
mind, we then highlight certain core areas that require immediate focus in order to
address the problem of delays and arrears in the criminal justice system.
In 2007, a research study was conducted by Salar Khan on the nature and extent of
judicial delays in criminal trials in Delhi. The researcher studied the cause list of
135 criminal courts in Delhi on a single working day, 16 November, 2007, and
found that in the sessions courts the Overwhelming majority of cases where the
offence was alleged to have been committed in 2006 had been pending for more
than a year. Specifically, the study showed that approximately 67% of the pending
criminal trials were one to five years old, 12% six to ten years old, 4% 11to 15 years
old, and around 2% pending for more than 15 years. On the date selected a mere
14% of the matters had come up for trial in the same year. Similarly, the courts of
the Metropolitan Magistrate also have matters pending trial for offences registered
more than 19 years ago. The analysis showed that approximately 51% of pending
cases in the sample were between one to five years old, 21% six to ten years old,
7% 11to 15 years old and around 1% pending for more than 15 years. A mere 20%
of the matters taken up on the day studied pertained to the year 2007.8

COURT PROCEDURE AND ADJOURNMENTS

In its primary signification, to ‘adjourn’ means to put off and defer to another day
specified. It means precisely the same thing as to postpone, or delay. An adjournment
is the act of postponing the hearing of a suit or other legal proceedings until another
time or to a future day. It may even include a temporary suspension thereof.
One of the major causes for delays in disposal of cases by the justice system is
‘adjournments’. When a civil suit is posted for a ‘hearing’, be it miscellaneous, for
evidence or for final arguments, a certain task is expected to be done at that hearing;
it is not an empty formality. For the lawyers and the parties, to come, wait and
finally, at the end of the day, be told that the matter is adjourned to some other

7. Dhananjay Mahapatra, Govt. Faces Supreme Court Ire over Pendency, TIMES OF INDIA, Jan.
13, 2012 http://articles.timesofindia.indiatimes.com/2012-01-13/india/30623353_1_courts-ftcs-
justice-delivery; Dhananjay Mahapatra, Fast track Courts get a New Life, TIMES OF INDIA,
Mar. 30, 2005, http://artic1es.timesofindia.indiatimes.com/2005-03-30/india/27852345 1 ftcs-
courts-ll th-financecommission.

8. Srikrishana Deva Rao, Expediting the delivery of Criminal Justice: Imtiyaz Ahmed and Beyond,
Journal of NLU, Delhi, Volume 1, 2013, p. 106.
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date, only results in frustration apart from expenses and the waste of that day. For
whatever purpose the matter is fixed, it must, as far as possible, be carried out on
the day on which it is fixed. It will come as a surprise that (presently) over one-
half of the judicial resources are wasted on account of adjournments alone.
Speedy case procession per se is not necessarily a positive thing. In principle, trade-
offs exist between court efficiency and due process. In 1968, a paper titled
‘Continuances in the Cook County Criminal Courts’ was published in the University
of Chicago Law Review. This Paper is one of the most comprehensive studies of
adjournments to date. According to this paper the
Adjournments can be classified into three categories:

1. ‘Fair hearing’ adjournments9 (such as those due to missing witnesses);
2. ‘Abuse’ adjournments10 (such as those which sought to try and avoid a judge

perceived as hard); and,
3. ‘System overload’ adjournments11 (such as those due to lack of court time or judges).

They concluded that the possibility and desirability of preventing each of these
types of adjournments differs. Unnecessary adjournments have a number of adverse
effects. There are financial and time costs and, where the adjournments occur on
the day of the trial, there are cost to all the parties who have attended court
unnecessarily, whether they be witnesses, legal professionals, or indeed, the accused.
An additional problem is that delays as a result of a culture of adjournments can
become self-perpetuating. The attitude of judges is critical in establishing the court
culture. This was demonstrated in the fourth court, where a proactive approach
taken to questioning the need for an adjournment was accompanied by relatively
low rate of adjournments, whereas adjournment rates were higher in the other
three courts where the judges saw their role as merely adjudicating over disputed
adjournment requests.12

MAGNITUDE OF THE PROBLEM13

To assess the magnitude of the problem, let us take the cause list before a typical
court.14 On an average, 50 matters are posted before a Court on a single day comprising
five and a half working hours, which - after taking away the time required for
calling out the case, opening the file, recording the presence of counsel and / or

9. JURISPRUDENCE AND EMPIRICS OF SPEEDY TRIALS IN COMPARATIVE PERSPECTIVE
(2011). 51 Laura Banfield &David Anderson, Continuances in the Cook County Criminal
Courts, 35 U. CHI. L. REv. 264 (1968).

10. id.at 266.
11. id.
12. 60Fiona Leverick & Peter Duff, Court Culture and Adjournments in Criminal Cases: A Tale

of Four Courts, CRIM.L. REV. 39 (2002).
13. Arun Mohan, Excerpts from the forthcoming volumes of the multi-volume work, Justice,

Courts and Delays, Adjournments, Case and litigation Management, 2013 Edition, p. 3.
14. The figures here are not based on any empirical data, but are only rough and for example.
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parties, and fixing the next date - means no more than a few minutes to each. The
break-up would be something like this:

1. Cases listed/posted 50
2. Cases that were listed only for a ministerial task 15-20

(Such as filing a paper and delivery of a copy),
Which listing could well have been avoided

3. Adjourned because something which had to be done 6-8
earlier and could have been done, was not done

4. Adjourned at the request of a lawyer or a party, 8-12
or by reason of his unavailability or absence

5. Work partly done and for the rest, adjourned 5-10
6. Full work done.. . 3-5
7. Adjourned for want of court time (after waiting for the 3-5

Whole day) “No time left. Adjourned to 20….. “
These figures or break-up depict a broad average across all types of courts. For
instance, before Judge A (who is competent and tactful), it will mean more work
done and fewer adjournments than the above chart, but before Judge B (who does
not have the requisite tact), it will be lesser productive work and more adjournments.
Let us then look at it from the lawyer’s viewpoint. A busy lawyer in the subordinate
courts has anything from 10 to 40 cases in his diary. Taking an average of 20, at the
end of the day, if one were to ask in how many of these was productive work
done, the answer would be:
In very few. Rest of it was all a waste of energy.
It is not unusual for a busy lawyer to crib at the end of the day that the whole day
had gone waste, without any productive/useful work, only because of adjournments
and that all his preparation had also gone waste.
This may even be followed by uncharitable remarks to one and all.
Let us also look at it from the party’s angle - be he a plaintiff or be he a defendant
- as to the number of visits to the courts and to the lawyer’s office he had to make.
For a typical case, as against a fair five to seven visits to the court and 10 to the
lawyer’s chambers, the answer could be as many as 30 to the court and 100 to the
lawyer - and not to miss out the longer periods in-between. This is true both for a
plaintiff and for a defendant, except that there is one difference. In 90% cases, the
plaintiff frets & frowns over the adjournment while the defendant (in those 90)
views it as, a success, and in the remaining (10%), it is the other way round. This
actually depends on whose case is correct and who stands to gain by delays.
The five broad causes / factors behind the adjournment can also be explained in
another way. This is to say that an adjournment is occasioned because: -

i. Something that was to be done by then or beforehand has not been done,
wherefore the intended proceedings cannot take place;
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ii. Something that was to be done at the hearing, cannot be done/ carried out.
For example, a record or witness is absent, and therefore, the matter has to
be adjourned (but this is for a cause other than those mentioned in the next
three clauses);

iii. The lawyer is absent or unable/not willing to continue;
iv. The party desirous of an adjournment creates a ground for one, or simply

feigns an excuse (or ground) and seeks adjournment;
v. The Court has no time left or insufficient time is allocated; or

vi. The Court is not being held either because of the absence of the presiding
officer or for some other reason.

The case is then adjourned to another date, which could be several weeks or months
hence, where the process may only repeat itself. Excuses for absence or requests for
adjournments are as wide as imagination permits, and sometimes, may even evoke
laughter. For instance, an adjournment was once sought on the ground that the
stray dogs in the neighborhood had been continuously barking the whole night,
wherefore he (the lawyer) had had no sleep. Surely, the Court could not have
ordered an investigation.
Similarly, a lawyer often pleads ‘no instructions’, ‘inability to contact the party’,
‘client has taken the file back’ or the like, and therefore, ‘adjourn till I can serve
him with a notice’. Another ‘practice’ is that a new lawyer appearing at the hearing
is given one adjournment for the asking to study the file - as if it were part of some
welcome protocol. Surely, the earlier lawyer is not giving up or freeing himself on
that very morning.
In Skipper Towers (P) Ltd us Skipper Bhawan Flat Buyers’ Association,15 the
Supreme Court laid down that if a counsel accepts the engagement knowing fully
well that the matter is already on board, then the counsel must be prepared to
proceed with the matter and is not entitled to take aplea that he is not in a position
to proceed with the matter inasmuch as he has been engaged recently. In another
context, earlier, in Bashir Ahmed v Mehmood Hussain Shah,16 the Supreme Court
construed the words ‘in time’ in proviso (d) to Rule 1(2) of Order 17 as meaning
such reasonable time as would be required to arrange for another lawyer.

CONCLUSION

Expedited delivery of criminal justice is essential to ensure public confidence in the
criminal justice system. The need for speedy criminal trials has been underscored
yet again by the Supreme Court in the recent case of Imtiyaz Ahmad v. State of
Uttar Pradesh17. Social justice will be possible only if the entire concept of egalitarian
politico-social order is followed, where no one is exploited, where everyone is liberated

15. 2002-7 Scale 354.
16. AIR1995 SC 1857.
17. (2012) 2 SCC 688.

Delay in Justice: An Ascendant Challenge Before Indian Judiciary



CPJ LAW JOURNAL [Vol. X, 2020]54

and where everyone is equal and free from Hunger and poverty. The proverb
‘Justice Delayed is Justice Denied’ is proved as it is denied to the poorest of the
poor. Providing basic necessities to them will amount to Justice because the definition
of justice varies from individuals to individuals on the basis of its economic conditions.
Judiciary obviously owes an obligation to deliver quick and inexpensive justice
irrespective of the complicated procedures but it cannot be hurried to be buried.
Cases should be decided for imparting justice not for the sake of its disposal. Secondly,
Arbitration procedure must be utilized as a better option for quick disposal of
cases. Finally, to conclude with the words of Lord Hewet as it is of fundamental
importance that justice should not only be done, but should manifestly and
undoubtedly be seen to be done. The Right to Speedy trial is also part of the Right
to life and liberty under Article 21 of the Indian Constitution.
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Intellectual Property Rights, Confidential Information with
Respect to the Right to Information Act, 2005

Dr. K.B. Asthana*

ABSTRACT

In the Republican, Federal or Democratic system needs associate informed group and
transparency of knowledge that gives importance to its functioning and conjointly to contain
corruption and to carry governments and their instrumentalities responsible to the ruled, says
the preamble of the Indian Right to info (RTI) Act. No research paper which matches into
any side of the correct to info Act, 2005 would be complete while not acknowledging the efforts
of the Mazdoor Kisan Shakti Sanghatan, whose exertions is lauded by one and every one.
The act provides effective access to info for citizen of India, that is beneath the management of the
overall public authorities. We can also referet to Adish Aggarwala has asked to the court
that legal information to be used as a tool for advancement of public good, in the matter of
Delhi Public School Society v. DPS World Foundation & Anr.. The Act promotes transparenc
and answerableness inside the operating of every public authority. Most radical provision of
the Act is that the data seeker need not to offer any reason for it or prove his locus standi.
Lack of adequate public awareness, particularly in rural areas, lack of correct system to store
and publicize info, lack of capability of the overall public info officers (PIOs) to contend with the
requests, officialdom mentality and attitude etc. square measure still thought of as major obstacles
in implementation of the law. Some of the exempted information(s) or those exempted under the
Official Secrets Act. This research paper will analysis and enumerate the appliance of Right
to information over the IPR, Privacy and Data Protection.
Keywords: Right to Information, Intellectual Property Rights, Exceptions, Public Policy,
Trade Secret.

1. INTRODUTION

In India, we have to back when the constitutional debate committee where formed
and they were protection of certain rights dealing with freedom of speech, etc All
the citizen must have the right to freedom of speech and expression, to assemble
peaceably and without arms; to form associations or unions etc.1 Further it has also
* Dean, CPJ College of Higher Studies & School of Law, Delhi, he can be reached at

kbasthana001@gmail.com, Mob. 9289460910.
1. See constitutional debate on Constitution of India, includsion of Article 19 into the Constitution

of India.
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decided that some of the rights if we are giving to the people of India may deteriorate
the confidentiality of documents keeping in mind of Official Secret Act2. And further
it has also been clearly mentioned into the official secret Act,3 section 8 ‘Prohibited
Place’ means any work of defence etc. then subsequently sub section (b) of section
also enumerate the restriction of the government documents.4 The Act enumerates
the types of information(s) that are exempted from disclosure. However, these
exempted information(s) or those exempted under the Official Secrets Act can be
disclosed if public interest in disclosure overweighs the harm to the protected interest.
Also the exempted information(s) would cease to be exempted if 20 years have
lapsed after occurrence of the incident to which the information relates. This project
will enumerate the application of Right to Information over the Intellectual Property
Rights.
Non-disclosure of certain information is regarded as exception to Right to Information.
Intellectual property falls under such exception. The clause (1) sub-clause (d) of the
section states that: “information including commercial confidence, trade secrets or
intellectual property, the disclosure of which would harm the competitive position
of a third party, unless the competent authority is satisfied that larger public interest
warrants the disclosure of such information;” Therefore the trade secret or intellectual
property is supposed to be confidential so as to protect the commercial interests of
the concerned parties. Though if the non-disclosure of such information is against
the interest of the public then the competent authority may ask for the disclosure
of such classified information. There is an on-going discussion about the role of
intellectual property in modern life, where the digital technologies and the Internet
have made easy to access and re-produce human work. Under the light of modern
technological developments, the argument, that intellectual property rights limit
people’s right to information and creates barriers in the cultural and social
development, becomes more significant. Intellectual property rights were induced
as a form of control of expression and censorship. The protection of the intellectual
property was established in England in 1709 with Queen Anne Act (soon after Bills
of Rights in 1689), in France with the laws of 1791 (loi Le Chapelier) and those of
1793 (loiLacanal), in USA with the adoption of copyright clause in the American
Constitution of 1787.5 It is believed that the freedom of speech not only includes an
active aspect of freedom of expression, but also a passive one freedom of information.
This is absolutely essential so that people may be able to form their own opinions
which in consequence, they are free to express. If someone had to ask for the
creator’s permission (and pay the price) in order to have access to (or the right to
re-use) an original idea, or to refer to a prior work and submit it to criticism, or
even satirize it, the possibility of producing new works would be excessively limited.
Each intellectual creation is based on the exploitation of elements that come from

2. 1923.
3. Ibid.
4. Seec Section 8 Sub Clause (a) and (b) of the Official Secret Act, 1923.
5. Before the adoption of the first amendment of 1791.
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previous intellectual creations, what is called intellectual inheritance or intellectual
tradition. Furthermore, the creations with the most radical originality include, even
as irritation of denial elements, from the intellectual world they were created in. If
the intellectual property had given the beneficiary the authority to bind all his
work’s elements, in order to exclude their future “exploitation” from other creators,
then, this act would, irrevocably, end up to function as an obstacle to intellectual
creation. In reality, of course, in these cases an right to information would still be
there, but, rather, it would affect the possibility to generate more ideas and increase
the production of culture.

IN ALL LEGISLATIVE LEVELS (NATIONAL, COMMUNAL AND INTERNATIONAL)
THE INTELLECTUAL PROPERTY HAS CONCRETE LIMITS

1. Object of protection of intellectual property constitutes the form of the original
intellectual work, that is to say its particular configuration, which is perceptible
from the human senses and not some accidental original idea on which this
form relies on. In order to facilitate the free circulation of ideas and to make
possible further growth of intellectual production, the right of intellectual
property founds a discrimination between elements of work that are protected
as objects of intellectual property and elements of work that are found outside
the circle of protection. This discrimination is, usually, expressed with the
distinction of “form” to the “idea” or ”the content”.

2. The period of time during which intellectual property is protected isn’t
unlimited. When a certain amount of time passes, the intellectual work ceases
being the subject of protection and it’s rendered “common property”, a cultural
good freely accessible to everyone.

3. International Conventions like Berne’s and Paris’ allows the possibility to
withdraw restrictions regarding intellectual property, in cases like that of
scientific research, and educational purposes.

Consequently, it can be distinguished that the two categories of restriction of
intellectual property: the conceptual restrictions (right on the form, restricted duration)
and the classic restrictions; restrictions based on international experience, build upon
international agreements and now they constitute “sine qua non” content of intellectual
property laws. The freedom of expression, though, provides to the individual the
right to give and receive information. Firstly it allows people to collect the information
they need to help them decide and make choices in their lives, as part of the democratic
process. Secondly, the results that are produced by the previous process encourage
any person to lead herself to the truth. However, access to certain ideas is not
allowed by law because of the gradual transformation of intellectual rights, by a
number of motives, for the increase of creativity to an inflexible system of
information’s property. The economic side of intellectual property has serious results
on the freedom of expression in two separate levels: the process of publication is a
commercial process and the publishers are those who, first of all, decide if, and
when a work will be published.

Intellectual Property Rights, Confidential Information with Respect to the Right to Information . . .
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EXCEPTIONS UNDER RTI: REFUSAL OF INFORMATION

The Right to Information Act, 2005 has been probably the most discussed law of
the recent times and also has given much more power to the people than any other
law. Its basic aim is “to provide for setting out the practical regime of right to
information for citizens to secure access to information under the control of public
authorities, in order to promote transparency and accountability in the working of
every public authority”.6 The same has been hailed as the win of democracy over
the hurdles created by the archaic system of rules set in place by the erstwhile
rulers of India. No paper which goes into any aspect of the Right to Information
Act, 2005 would be complete without acknowledging the efforts of the Mazdoor
Kisan Shakthi Sanghathan7, whose hard work is lauded by one and all.
The practice of excluding information from the public at large has been in subsistence.
Many international documents signed by India too endorse this fact. The remarkable
ones, deserving a special mention would be Article 12 of the Universal Declaration
of Human Rights and also Article 14 of the International Covenant on Civil and
Political Rights8. This ritual of excluding the public at large from certain information
at the sake of the society has been responsible for majority of the debates over RTI
’05. Furthermore, the statements given by the Chief Information Officer of India,
Wajahat Habibullah, on the redundancy of the Official Secrets Act, 19239 and the
RTI ’05 prevailing over the former act have added more fire to this debate.10

As per the provisions of the Right to Information Act, there are various such provisions
that prohibit supply of information in various cases and circumstances. One of
such example is right to information against intellectual property. As per the act
“information including commercial confidence, trade secrets or intellectual property,
the disclosure of which would harm the competitive position of a third party, unless
the competent authority is satisfied that larger public interest warrants the disclosure
of such information;”11

Now, to invoke above reason, information should have following characteristics:
1. Information should relate to third party, including public authority.

2.  Its disclosure should be harmful for competitive position of third party or
public authority.

3. Applicant is not in a position to prima-facie prove larger public interest in
disclosure. This cannot be invoked when frauds or scams have been committed
with public money.

6. Right to Information Act, 2005, Bare Text.
7. MKSS, was instrumental in drawing the attention of the public to demand for a Right to

Information, especially in Rajasthan, where its base is very strong.
8. India is a signatory to the above mentioned convention
9. Herein after mentioned as OSA ‘23
10. Ritu Sarin, “The RTI debate catches on …”, Times of India, 17 May 2006, Mumbai Edition
11. Section 8(1)(d) of RTI Act.
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4. Information should relate to/constitute commercial confidence or trade secret
or intellectual property of third party [including pubic authority].

5. PIO provides meaningful justification on how disclosure would harm
competitive position of third party or public authority and how it constitutes
commercial confidence, trade secret or intellectual property. Just stating sub-
section is not sufficient.

Through this Order the Commission now wants to send the message loud and
clear that quoting provisions of Section 8 of the RTI Act ad libitum to deny the
information requested for, by CPIOs/Appellate Authorities without giving any
justification or grounds as to how these provisions are applicable is simply
unacceptable and clearly amounts to malafide denial of legitimate information
attracting penalties under section 20(1) of the Act.12 The PIO has to give the reasons
for rejection of the request for information as required under Section 7(8)(i). Merely
quoting the bare clause of the Act does not imply that the reasons have been given.
The PIO should have intimated as to how he had come to the conclusion that rule
8(1)(j) was applicable in this case.13

It has also been laid down under the Act that without prejudice to the provisions
of section 8, a Central Public Information Officer or State Public Information Officer,
as the case may be may reject a request for information where such a request for
providing access would involve an infringement of copyright subsisting in a person
other than the State.14

But, according to Section 10 of the Act it has been laid down that
(1) Where a request for access to information is rejected on the ground that it is

in relation to information which is exempt from disclosure, then,
notwithstanding anything contained in this Act, access may be provided to
that part of the record which does not contain any information which is
exempt from disclosure under this Act and which can reasonably be severed
from any part that contains exempt information

(2) Where access is granted to a part of the record under sub-section (1), the
Central Public Information Officer or State Public Information Officer, as the
case may be, shall give a notice to the applicant, informing—

(a) that only part of the record requested, after severance of the record
containing information which is exempt from disclosure, is being provided;

(b)  the reasons for the decision, including any findings on any material question
of fact, referring to the material on which those findings were based;

(c)  the name and designation of the person giving the decision;
(d) the details of the fees calculated by him or her and the amount of fee

which the applicant is required to deposit; and

12. CIC/OK/A/2006/00163 dated 7 July, 2006.
13. CIC/OK/C/2006/00010 dated 7 July, 2006.
14. Section 9, RTI Act.
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(e) his or her rights with respect to review of the decision regarding non-
disclosure of part of the information, the amount of fee charged or the
form of access provided, including the particulars of the senior officer
specified under sub-section (1) of section 19 or the Central Information
Commission or the State Information Commission, as the case may be,
time limit, process and any other form of access.

Thus, it can be concluded that information can be denied if it relates to third party,
including public authority; or its disclosure should be harmful for competitive position
of third party or public authority. The information can also be denied if the Applicant
is not in a position to prima-facie prove larger public interest in disclosure. This
cannot be invoked when frauds or scams have been committed with public money.
If the information relates to/constitute commercial confidence or trade secret or
intellectual property of third party then it is denied. The PIO has to provide meaningful
justification on how disclosure would harm competitive position of third party or
public authority and how it constitutes commercial confidence, trade secret or
intellectual property. Just stating sub-section is not sufficient.

2. Right to Information and Intellectual Property Rights

In recent judgement from the Bombay High Court has thrown the spotlight on the
interplay between IP protection and the Right to Information Act. By their very
nature, the values sought to be protected by IP law seem to be at odds with those
sought to be protected by the RTI Act. The former is aimed squarely at regulating the
flow of information, while the latter aims to foster transparency in governmental
action by enabling the disclosure of information created and collected by public
authorities (a broader term than “State” under A.12, according to the Supreme Court
in Thalappalam Service Co-op. Bank v. State of Kerala).
In a limited range of circumstances, the free flow of information envisaged by the
RTI Act operates in conflict with other public policy objectives. S. 8(1) of the Act,
which provides for exemptions from disclosure, lays out these conflicts. Of these,
the situations that interest most are those concerning information submitted to public
authorities by third parties – these are covered in exemptions (d) [commercial
confidence, trade secrets and IP], (e) [information received in a fiduciary capacity]
and (j) [personal information].
Case law in these areas, especially in the higher judiciary, is quite sparse. While
the Supreme Court has addressed the question of personal information (Girish
Ramachandra Deshpande v. CIC,RK Jain v. Union of India, etc.), the only case in
which it has even cursorily touched upon the implications of the RTI Act on IP
was Inst. of Chartered Accountants of India v. Shaunak Satya,15 in which the court brushed
away copyright concerns on the ground that the ICAI was a statutory body, and
therefore the disclosure of questions and model answers to CA examinations could

15.
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not be prevented on the ground that it would constitute copyright infringement.
The question of trade secrets hasn’t been dealt with in the Supreme Court at all.
The Central Information Commission, in Ms. Sakshi Mathur v. Ministry of Health
and Family,16 decided on the issue of disclosure of certified copy of question booklet
of AIIMS-MBBS Entrance Examination, 2011 and the corresponding answer key.
The Public Information Commissioner of AIIMS had initially refused the
disclosure inter alia on the ground that the questions and answers were the intellectual
property of AIIMS and exempted from disclosure under the Right to Information
Act17. Sai Vinod had earlier blogged on IIM’s Copyright over CAT questions where
he examined the interface between Copyright Act and RTI Act.
The respondent, in the instant case inter alia argued that the question papers, which
were prepared by subject experts, were original literary works and the copyright
over the same vested with the respondent. Relying on Section 8(1)(d) of RTI Act
which exempts the PIO from furnishing information including intellectual property,
the disclosure of which would harm the competitive position of a third party, unless
the competent authority is satisfied that larger public interest warrants disclosure
of such information, it was contended that the respondent could not be compelled
to disclose the information. Further, such disclosure would be detrimental to experts
who were ‘third parties’ by enabling others in their field to replicate their work
and use it for their own commercial purposes. Citing Section 57 of the Copyright
Act, 1957, which sets out the special rights of authors, it was contended that the
respondent was statutorily required to protect the rights of the authors. Also, relying
on Section 9 of the RTI Act which states that a PIO can reject any request if the
disclosure of information infringes copyrights of any person other than the State,
the respondents contended that the information sought was exempt from disclosure.
CIC observed that the appellant sought information which was, admittedly, the
intellectual property of AIIMS. Section 8(1)(d) of the RTI Act was attracted only
when disclosure of information harmed the competitive position of a third party
and not of AIIMS itself. Even if AIIMS was treated as a third party, it was not a
commercial organisation that competed with other organisations. Further, it was
not proved that the experts who prepared the question papers were in a competitive
business such that disclosure of these question papers along with their keys could
harm their competitive position. In view of the same, the Respondents’ contention
that the information sought was exempt under Section 8(1)(d) of the RTI Act was
rejected. Further, Section 57 of the Copyright Act, 1957 was held to be impertinent
as the fact situation did not satisfy the requisite statutory conditions for invoking
the same.
Further, Section 9 of the RTI Act could be claimed as an exemption from disclosure
of information only when such disclosure would infringe copyright subsisting in a
person other than the state.  Since the respondents had already stated that the

16. CIC/SG/A/2011/003226/17096
17. 2005.
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information sought was the intellectual property of AIIMS, Section 9 of the RTI Act
was not applicable. The Commission also rejected some of the ancillary contentions
of the respondent stating that the information under the RTI Act could be denied
only on the grounds set out in Sections 8 and 9 of the RTI Act.
The instant CIC decision conformed to its earlier decision in Mangla Ram Jat v.
CPIO, Banaras Hindu University, where the Commission arrived at similar conclusions
on identical issues. In the aforesaid decision, it was categorically held that providing
information was the rule and denying the same was the exception to the rule.
Considering Section 3 of RTI Act (‘subject to the provisions of this Act, all citizens
shall have the right to information’), it was held that the denial of information
could only be on the exemptions in the Act set out in Section 8 and Section 9 and
not on any other ground.
Further, exemptions under Section 8(1) were not absolute and subject to larger
public interest as mentioned in Section 8(2) which reads, ”Notwithstanding any of
the exemptions permissible in accordance with sub section (1), a public authority
may allow access to information if public interest in disclosure outweighs the harm
to protected interest.” In other words, the concept of public interest could not be
invoked for denial of information. On the other hand, an exempted information
could be disclosed if it was in larger public interest.
The instant CIC decision also conformed to the Supreme Court judgment in Institute
of Chartered Accountants of India v. Shaunak H. Satya which had identical issues.
The judgment affirmed that the exemption under Section 8(1)(d) was available only
in regard to such intellectual property, the disclosure of which would harm the
competitive position of any third party. The judgment held that ”what is exempted
from disclosure at one point of time may cease to be exempted at a later point of
time, depending upon the nature of exemption…Disclosure of the question papers,
model answers and instructions in regard to any particular examination, would not
harm the competitive position of any third party once the examination is
held….Therefore, Section 8(1)(d) of the RTI Act does not bar or prohibit the disclosure
of question papers, model answers (solutions to questions) and instruction if any
given to the examiners and moderators after the examination and after the evaluation
of answer scripts is completed, as at that stage they will not harm the competitive
position of any third party. We therefore reject the contention of the appellant that
if information is exempt at any given point of time, it continues to be exempt for
all time to come.18.” Further, ICAI, being a State, could not claim protection against
disclosure under Section 9 of the RTI Act as it did not involve infringement of
copyright subsisting in a person other than the State. Also, furnishing of information
by an examining body in response to a query under the RTI Act could not be
termed as an infringement of copyright.

PUBLIC INTEREST AND TRADE SECRETS

Virtually any useful information can qualify as a trade secret. It need not rise to
18. Paragraph 12.
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the dignity of an invention; a discovery is enough, even if it is only a relatively
minor improvement on a process already known to the trade. And the law extends
beyond technology to cover business information, such as customer lists, financial
projections and marketing plans. The key to understanding the expansive nature of
trade secret law is that it can protect any process or information that is both private
and useful. That is the good news. The difficulty with defining trade secrets in the
abstract is that there are so many ways to go about it.19 In large part, this is a
reflection of the fact that the law of trade secrets, unlike the law of patents or
copyright, is a creature of the common law rather than of statute. In trying to
impose a moral solution on cases of apparent breach of confidence, judges have
juggled competing policy interests while trying to draw a line of protection that
would lead to the result that they believed was right.20 That is not as cynical a view
as it might sound. It merely reflects the reality that the primary source of trade
secret law-the opinions of judges in particular cases is grounded on very fact situations
that sometimes do not easily or accurately suggest universal principles. In other
words, the development of trade secret law has been a bit chaotic, and it is possible
to draw definitions and rules from individual cases that might be misleading out
of context. Having said that, we now have over one hundred years of these decisions
to consider, and consensus on the most important aspects can be identified.21

RESTATEMENT OF TORTS

It is defined into a restatement of Torts

“a trade secret may consist of any formula, pattern, device or compilation of
information which is used in one’s business, and which gives him an
opportunity to obtain an advantage over competitors who do not know or

19. Even the widely quoted Restatement of Torts acknowledged that [a]n exact definition of a
trade secret is not possible. Some factors to be considered in determining whether given
information is one’s trade secret are: (1) theextent to which the information is known outside
of his business; (2) #the extent to which it is known by employees and others involved in his
business; (3) the extent of measures taken by him to guard the secrecy of the information; (4)
the value of the information to him and to his competitors; (5) the amount of effort or money
expended by him in developing the information; (6) the ease or difficulty with which the
information could be properly acquired or duplicated by others. Restatement of Torts§ 757,
comment b (1939).

20. Ninth Circuit: Intermedics, Inc. v. Ventritex, Inc., 822 F. Supp. 634, 651 (N.D. Cal. 1993) (At the
most fundamental level, [the] tension [inherent in trade secret law] is between society’s interest
in promoting development of economically productive new ideas by providing access to and
rewards (profits) to those who generate and implement such ideas, on the one hand, and, on
the other, society’s interest in not imposing development-retarding, monopolistic, or arbitrary
constraints on use of identical ideas by persons who come to them free of the taint of stealing.).

21. ILG Industries, Inc. v. Scott, supra N. 2, 49 Ill.2d at 92: A definition of the possible objects of
trade secrecy is undoubtedly subject to variations and change as the facts of any particular
case might dictate. Generally, a trade secret is described as a plan or process, tool, mechanism,
compound, or informational data utilized by a person in his business operations and known
only to him and such limited other persons to whom it may be necessary to confide it.

Intellectual Property Rights, Confidential Information with Respect to the Right to Information . . .



CPJ LAW JOURNAL [Vol. X, 2020]64

use it. It may be a formula for a chemical compound, a process of
manufacturing, treating or preserving material, a pattern for a machine or
other device, or a list of customers.”

Trade secrets are defined under the Uniform Trade Secrets Act:

“Trade secret” means information, including a formula, pattern, compilation,
program, device, method, technique or process that: (1) derives independent
economic value, actual or potential, from not being generally known to, and
not being easily ascertainable by proper means, by other persons who can
obtain economic value from its disclosure or use, and (2) is the subject of
efforts that are reasonable under circumstances to maintain its secrecy.

Illinois Trade Secrets Act, 765 ILCS 1065/1 et seq. (West 1993),
It provides that trade secrets are “information, including but not limited to, technical
or non-technical data, a formula, pattern, compilation, program, device, method,
technique, drawing, process, financial data, or list of actual or potential customers
or suppliers, that:

(a) is sufficiently secret to derive economic value, actual or potential, from not
being generally known to other persons who can obtain economic value
from its disclosure or use;

(b) is the subject of efforts that are reasonable under the circumstances to maintain
its secrecy or confidentiality.

New Restatement of the Law Third, Unfair Competition defines a trade secret in
Section 39 as follows:

39. Definition of Trade Secret. A trade secret is any information that can be
used in the operation of a business or other enterprise and that is sufficiently
valuable and secret to afford an actual or potential economic advantage over
others.

In addition, it is well established that “a trade secret can exist in a combination of
characteristics and components, each process, design and operation of which, in
unique combination, affords a competitive advantage and is a protectable secret.”
Also, “a trade secret need not be essentially new, novel, or unique; .... The idea
need not be complicated; it may be intrinsically simple and nevertheless qualify as
a secret, unless it is common knowledge and, therefore, within the public domain.”
Outside the fuzzy line delineating protectable trade secrets are the three primary
categories of unprotectable information: that which is generally known, i.e. not a
secret at all; that which is readily ascertainable from proper sources; and that which
constitutes an individual’s personal or professional skills. The trade secret area is
divided into two parts; business information is the larger part because for most
industries it represents the larger volume of protectable data. Finally, within technical
information there is a subset of knowledge that can qualify for protection under
the patent laws. This area is not drawn to scale, and should be much smaller than
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the constraints of readable fonts has have allowed. Moreover, even within that area
one should also consider that only a fraction represents issued patents, since many
owners of patentable inventions either neglect or choose not to seek patent protection.
That said, the patent option is a very important one. A major limitation of trade
secret law is that, unlike that of patents, it does not protect against independent
discovery; in fact it is possible to find oneself restrained from using one’s own
secret method or machine that someone else took the trouble to patent.

3. Trade Secret in India

With the liberalization of the Indian economy, it is increasingly believed that adequate
protection of intellectual property is a necessary element in encouraging foreign
investment. With a weak patent law, the protection of trade secrets assumes great
importance. The development of the law based on cases brought before the court
on a particular point has created a certain understanding of how information is
classified and why and the circumstances in which it is protected. Information can
be classified as being confidential or public. Confidential information can be further
classified as being a trade, government (for example the Spy Catcher cases in England),
or personal secret (as between a husband and wife), or as know-how depending
upon the number and the class of people who have access to such information.22

Thus, the formula of Angostura Bitters may be known only to the four people of
the Siegert family, while drawings, designs, methods, and techniques relating to
the manufacture of a product might be known to a larger section of persons although
still confined to the management and employees of a single firm. The skill, experience,
and knowledge of technical persons may extend beyond a single firm but may still
be confined to a specific trade. Each of the aforesaid categories of information may
be confidential, which in some cases may be a trade secret and in other cases may
be protectable know-how.
In the Indian law, there is very little by way of definition of confidential information,
trade secrets, and know-how. Some cases have confused these three while others
have merely relied upon English decisions.
Trade secrets, such as chemical formulae, product specifications, manufacturing
techniques, drawings, diagrams, etc., are that part of commercial information which
is inaccessible to all except those who have gone through an elaborate process, the
results of which can only be available to a person who goes through the same
process. The information may comprise several items, retrieved from the general
body of information available to all, but its uniqueness lies in the fact that those
items have been collected as a separate and identifiable collection. Matters of public
knowledge or things which are generally known in an industry cannot be secret,
although there is no requirement of absolute secrecy. Relative secrecy, where
information is known to more than one person or more than one company or to

22. Pravin Anand, Terrence F. MacLaren, Trade Secrets throughout the World Database updated
December 2005, 2 Trade Secrets throughout the World § 19:9.
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several employees of a company, may be good enough to classify the information
as confidential. Thus, apart from the proprietor of a business, the information may
be shared with a team of employees, subcontractors, and licensees, all of whom are
pledged to secrecy. Therefore, to say that information is “public” does not have the
same strict meaning as it would have under the patent law, where disclosure to
even a single person may make the information “public.” Information which becomes
completely disclosed from the goods cannot be secret. But one major limitation is
that if a person gains knowledge of the trade secret independently, as by the
independent development of a chemical formula, the owner of a trade secret has
no remedy.
The leading Indian case Konrad Wiedemann GmbH v. Standard Castings Pvt. Ltd,23

relied heavily on Lord Green’s observations in the Saltman case.24 Lord Green stated:

“The information to be confidential must, I apprehend, apart from contract,
have the necessary quality of confidence about it, namely, it must not be
something which is public property and public knowledge. On the other hand
it is perfectly possible to have a confidential document, be it a formula, a
plan, a sketch or something of that kind, which is the result of work done by
the maker upon materials which may be available for the use of anybody;
but what makes it confidential is the fact that the maker of the document has
used his brain and thus produced a result which can only be produced by
somebody who goes through the same process.”

In Suhner v. Transradio Ltd.,25 Plowman, J. confirmed that the confidential nature of
a document does not depend upon whether the information which it contains is
available elsewhere but instead whether it contains useful information compiled by
the plaintiff for a particular purpose, and, if it does, has been handed over to the
defendant for a particular purpose. If these criteria are met, the document is
confidential and the defendant is not entitled to use it for any other purpose.
More recently in Emergent Genetics v. Shailendra Shivam and Ors,26 before the High
Court of Delhi at New Delhi27 the defendants were a group of ex-employees who
allegedly stole germ plasm from the Plaintiff and came out with a new cotton hybrid
variety with the same genotypic features as the one developed by the Plaintiff. Relying
upon the principle of breach of confidentiality the court restrained the defendant
from marketing and selling the said cotton hybrid seeds. The case is still pending.
In the case of Krishan Murugai v. Superintendence Co. of India Pvt. Ltd. case,28 in
which the plaintiff carried on the business of inspecting merchandise to assess quality.

23. Konrad Wiedemann GmbH v. Standard Castings Pvt. Ltd., [1985] (10) IPLR 243.
24. SaltmanEng’g Co. Ltd. v. Campbell Eng’g Co. Ltd., [1948] 65 RPC 203.
25. Suhner v. Transradio Ltd., [1967] RPC 329.
26. I.A. Nos. 388/2004 (U/S 39 R 1 & 2),1267/2004 (U/O 39 R 4 Vacation of Stay) & 1268/2004

(U/O 7 R 11 Rejection of Plaint) in CS(OS) 50/2004.
27. Suit No. 50 of 2004
28. Krishan Murugai v. Superintendence Co. of India Pvt. Ltd., AIR 1979 Delhi 232.
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The plaintiff developed its own techniques for quality testing and control and claimed
that such techniques, as well as its clientele, were its trade secrets. The defendant
was employed as a manager under a contract which stipulated that he would not
join or run a competitive business for two years in the vicinity of his employment
by the plaintiff. It was further stipulated that he would not reveal the secrets of the
plaintiff to other parties. After termination of his service, the defendant started a
business identical to the plaintiffs under a similar name. He joined with the plaintiff’s
competitors, solicited the plaintiff’s clientele, and employed the same techniques
learned during his employment with the plaintiff. The plaintiff brought a suit for
an injunction entirely based upon the employment contract. The defendant alleged
that the contract, being in restraint of trade, was void by virtue of Section 27 of the
Contract Act. The court held:

1. Under the old Contract Act (i.e., prior to 1932), a reasonable restraint of
trade was valid but the amended Section 27 of the Act provides for otherwise.
It only provides for one exception, namely, the seller of goodwill of a business
may agree to a reasonable restriction of his trade. There is no exception in
the case of a master and servant relationship.

2. A restraint to operate a competitive business during employment is valid
but if the restraint operates after the expiry of employment, it is illegal and
void.

This case struck a distinction between a contract of service and a contract for the
sale of business and clearly held that English law, inasmuch as it is inconsistent
with the absolute terms of Section 27, is irrelevant. It went on, however, to analyze
the situation assuming the principles of English law to be applicable. On the facts,
the court held that the defendant was not doing any technical work, had no scientific
background nor any specialized training and, in the circumstances, it could not be
said that this was a case relating to trade secrets. As regards the customers list, the
court held that this can only be protected if the defendant was shown to exercise
some influence over the employer’s customers. Under the circumstances, the injunction
was denied.
This case relied upon the Niranjan Shankar Golakari29 case Commenting upon the
above Supreme Court decision, the court held:

“The injunction operating after the period of service was confined to the
divulgence of trade secrets only. In the present case, no such trade secrets
have been shown to be imparted to the defendant.”

The court further held that “if any secrets as having been passed on to the defendant
had been pleaded by the plaintiff and the facts pleaded could have shown that
there were trade secrets, the plaintiff would have been entitled to a temporary
injunction against the defendants ordering them not to divulge these trade secrets.”

29. Niranjan Golakari v. Century Spinning & Mfg. Co. Ltd., AIR 1967 SC 1098.
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This case went up on appeal to the Supreme Court.30 The majority of the Court,
comprising Justice B.D. Tulzapurkar and Justice N.L. Untwalia, stated that the appeal
raised two substantial questions, namely:

(1) whether a post-service restrictive covenant in restraint of trade as contained
in clause (10) of the service agreement between the parties, is void under
Section 27 of the Indian Contract Act; and

(2) whether the said restrictive covenant, assuming it to be valid, is on its term
enforceable at the instance of the appellant company against the respondent.

On the first question, they noticed the respective arguments of counsels, but, in the
end, decided the appeal in favor of the defendant on the second question, stating
that they did not propose to discuss or decide whether a post-service restrictive
covenant in restraint of trade can ever be reasonable or must necessarily be void.
However, Justice A.P. Sen in his separate opinion, held that under Section 27 a
restrictive covenant extending beyond the termination of the service is void.
In Shree Gopal Paper Mills v. SKG Malhotra31 A.N. Ray, J., noticed a distinction between
cases of master and servant agreements on the one hand and cases relating to the
sale of business on the other. Justice Mr. Ray stated that there is obviously more
freedom of contract between buyer and seller than between master and servant, on
account of which restraints are imposed more readily in the case of sale of goodwill
than between master and servant. In this case, a suit for injunction was filed by the
plaintiff to restrain the defendant, during the continuance of the agreement of
employment, from giving his services or advice to any person other than the plaintiff
or from competing with the plaintiff. The plaintiff was engaged in the manufacture
of paper and trained graduates in this line on their agreeing to serve the plaintiff
for a period of 20 years.
The court cited with approval Lord Parker’s dictum in Herbert Morris Ltd. v. Saxelby,,32

to the following effect:

The reason, and the only reason, for upholding such a restraint on the part
of an employee is that the employer has some proprietary right whether in
the nature of trade connection or in the nature of trade secrets, for the protection
of which such a restraint is—having regard to the duties of the employee—
reasonably necessary. Such a restraint has, so far as I know, never been upheld
if directed only to the prevention of competition or against the use of a personal
skill and knowledge acquired by the employee in his employer’s business.
The plaintiff contended that the agreement was necessary to provide for
unimpaired service of employees and stability. The court held that the restrictive
covenant was too wide in terms and was unreasonable and was not meant
for the protection of any trade secret or confidential information or to prevent

30. Superintendence Company of India (P) Ltd. v. Krishan Murugai, AIR 1980 SC 1717.
31. Shree Gopal Paper Mills v. SKG Malhotra, AIR 1962 Calcutta 61.
32. Herbert Morris Ltd. v. Saxelby, [1961] 1 AC 688.
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employment with any rival firm. The plaintiff had no proprietary interest in
the bare service of an employee and the negative covenant was not enforceable.
The Supreme Court in the Niranjan Shankar Golakari case distinguished the
above decision by saying that in that case the contract was clearly one sided
and for a period as long as 20 years, giving the employer an arbitrary power
to terminate without notice and the absolute discretion to decide whether the
employee’s duties were unsatisfactory.

Trade secrets, the names of customers, all such things which in sound philosophical
language are denominated objective knowledge, these may not be given away by a
servant; they are his master’s property, and there is no rule of public interest which
prevents a transfer of them against the master’s will being restrained. On the other
hand, a man’s aptitudes, his skill, his dexterity, his manual or mental ability, all
those things which in sound philosophical language are not objective but subjective,
they may and they ought not to be relinquished by a servant; they are not his
master’s property; they are his own property; they are himself.
In Taprogge v. IAEC India Ltd.,33 the plaintiff, a German company, entered into an
agency contract with an Indian company, which was to sell its goods in India.
There was a negative covenant restraining the Indian company from selling competing
products for a period of five years after the termination of the contract. In a suit for
an injunction, the Bombay High Court, relying upon the Kirshan Murugai case,
held that since the negative covenant operated after the termination of the contract,
it was void. The court further held that there was no conflict between the Niranjan
Shankar Golikari case and the Krishan Murugai case since one (the Golikari case)
related to negative covenants applicable during the term of employment (or contract,
as the case may be), while the other related to a negative covenant operating after
the termination of the employment (or contract). It may be noted that in this case
the German company did not bring an action for breach of confidentiality relating
to trade secrets or upon any specific intellectual property right. The action was
confined to the enforcement of a contractual obligation.
The leading case on Section 27 of the Contract Act, 1872 is the above-mentioned
Supreme Court decision of Niranjan Shankar Golakari v. Century Spinning and
Manufacturing Co. Ltd. In this case, the respondent company manufactured tyre
cord yarn under technical collaboration with a Dutch and a German company. In
the collaboration agreement, the respondent was obliged to keep secret, until the
termination of the agreement and during three years thereafter, all know-how, technical
information, knowledge, experience, data and documents passed on by the foreign
companies and further was obliged to enter into secrecy arrangements with its
employees. The appellant was employed as a shift supervisor under a contract for
five years. The agreement stipulated that the employee would not engage in a
competitive business and shall keep confidential all information, documents etc.,
that might come to his knowledge. It further stipulated that if the employee left or

33. Taprogge GmbH v. IAEC India Ltd., AIR 1988 Bombay 1957.
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resigned before the expiry of the said period of five years, he shall not directly or
indirectly engage in a competitive business. The appellant received special training,
during which he acquired knowledge of the technical processes and the machinery
developed by the collaborators and other information, which was to be kept secret.
After a year and a half, the appellant joined a competitor company for a higher
salary. The respondent filed a suit for injunction restraining the appellant from
serving in any capacity whatsoever or being associated with any person, firm or
company including the said competitor till the end of the said term of five years.
An injunction was also sought restraining the appellant from divulging the trade
secrets and know-how, which had come to his knowledge. The appellant contended
that the terms of his employment agreement were in restraint of trade and hence
invalid.
The trial court granted an injunction restraining the appellant from serving as a
shift supervisor in a concern manufacturing tyre cord yarn. The injunction was
confined to the period of the agreement. The High Court upheld the injunction on
the ground that the restrictions imposed were not blanket but were reasonable and
necessary to protect the interest of the respondent particularly as it had spent
considerable amounts in training and in acquiring secrets which were divulged to
the employee, and the foreign collaborators had agreed to disclose their specialized
processes only on the taking of the corresponding secrecy undertakings from the
employees of the respondent. Further, the agreement did not prohibit the appellant
from seeking the same employment from any other manufacturer after the contractual
period was over. There was no indication that if the appellant was prevented from
being employed, he would be forced to idleness or that such a restraint would
compel him to go back to the respondent company.
On appeal to the Supreme Court, the Court summarized the law as follows:

1) It is a general principle of the common law that a person is entitled to
exercise his lawful trade or calling as and when he wills and the law has
always regarded zealously any interference with trade even at the risk of
interference with freedom of contract.

2) The court takes a far stricter view of the covenants between master and
servant than it does of similar covenants between vendor and purchaser or
any partnership agreements.

3) An employer is not entitled to protect himself against competition on the
part of an employee after the employment has ceased but a purchaser of a
business is entitled to protect himself against competition per se on the part
of the vendor.

4) The court has made a distinction between restraints applicable during the
term of the employment and those that apply after its cessation.

5) The rule is that restraints, whether general or partial, may be good if they
are reasonable. A restraint upon freedom of contract must be shown to be
reasonably necessary for the purpose of freedom of trade.
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6) A person may be restrained from carrying on his trade by reason of an
agreement voluntarily entered into by him with that object. This is founded
on the public policy principle that men of full age and understanding require
the utmost freedom of contract and the further public policy that an employer
must have an unrestricted choice of able assistants and the opportunity to
instruct them in his trade and secrets without fear of their becoming his
competitors.

7) The onus is upon the party supporting the contract to show that the restraint
is reasonably necessary to protect his interests. Once this is discharged, the
onus of showing that the restraint is nevertheless injurious to the public, is
upon the party attacking the contract.

In this case, the trial court had granted a injunction, even after the period of
employment, restraining the employee from divulging any of the trade secrets,
processes, or information relating to the manufacture of tyre cord yarn by continuous
spinning process obtained by him in the course of and as a result of his employment
with the plaintiffs. The Supreme Court upheld this part of the injunction. This
distinction between pre- and post-service restraints is also illustrated by the case of
Brahmaputra Tea Company v. Scarth, in which that part of the agreement that
restrained the covenant from competing after the term of his engagement was over
with his former employer, was held to be unenforceable but the condition by which
he bound himself during the term of his agreement was held enforceable.
As stated above, in the Niranjan Golikari case, the Supreme Court held that the
considerations against restrictive covenants are different in cases where the restriction
is to apply after the termination of the contract than in those cases where it is to
operate during the period of the contract. Negative covenants operative during the
period of contract of employment when the employee is bound to serve his employer
exclusively are generally not regarded as restraint of trade and therefore do not
fall under Section 27 of the Contract Act unless the contract, as in the Shree Gopal
Paper Mills case, cited above, is excessively harsh, unreasonable, one-sided, or
unconscionable.
This principle, which was hitherto applicable only to contracts of employment, was
held to apply to other types of contracts as well by the Supreme Court in Gujarat
Bottling Co. Ltd. & Others v. Coca Cola Co. & Others34. In this case the court was
called upon to determine the validity of a contract between the Gujarat Bottling
Company (hereinafter GBC) and Coca Cola pursuant to which Coca Cola authorized
GBC to bottle, sell, and distribute beverages.
Paragraph 14 of the contract restrained GBC from bottling, selling, or distributing
any other brand of beverage during the term of the contract. The Court interpreted
the contract as being a franchise contract and determined that the restriction was
designed to facilitate the distribution of Coca Cola’s products. As the restriction
applied during the duration of the contract it was held not to be in restraint of

34. Gujarat Bottling Co. Ltd. & Others v. Coca Cola Co. & Others, [1996] IPLR 210.
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trade. Post-contract restraints are another matter and will not be enforced absent
very extenuating circumstances.
The Law Commission of India in its 13th report recommended that Section 27 of
the Contract Act be amended. It was noticed that the section does not follow the
English common law and invalidates many agreements which are allowed by that
law. In view of the growth in India’s trade, a more liberal approach should be
adopted by encouraging reasonable restraints.

CONCLUSION

The Supreme Court has never had to issue a decision on S. 8(1)(d) of the RTI Act,
which provides for the protection of trade secrets and other information of commercial
confidence from disclosure.
There seems to be some misapprehension about Intellectual Property Rights. The
Patent Act 1970 states that the provisional or final specification shall be kept secret
and it shall not be opened by the Patent Office itself for a period of 12 months.
And the specification shall be opened thereafter and when once the specification is
opened any person interested in the subject matter of the patent may ask for inspection
and also for a copy of the specification. This is necessary in context of the whole
scheme of patent system. Further, there is also another provision in the Patent Act
which states that the Government may for certain state purposes including the
defense purpose may require the Patent office not to disclose the specification by
imposing what is called a ban on disclosure. At that stage, the specification is the
personal property of individual applicant for patent. Moreover, the nature of the
invention is such that it is quite possible that if s required the Government may
enquire the invention. Under these circumstances, the specification is one in relation
to which there is a statutory prohibition on disclosure. It may not be admissible to
confer power on Central or State Public Information Officer to decide on the question
of secrecy which the Government imposes for reasons beyond the knowledge of
the information officer or call for reasons and hold them as valid or otherwise. In
the case of copyrighted works it may be that the Public Information Officer may
refuse to give copies or abstracts from such works. It will not however be a violation
of Copyright if the applicant is allowed to read or take abstracts. The PIO however
shall refuse access even to read the work if it is one proscribed.
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Right to Safe Food in India: An Unending Litany

Dr. Sumithra. R*

I. INTRODUCTION

‘Food is the most primitive form of comfort1’. Food2 is the fundamental need of all
living creatures. It is inevitable for the existence of life on earth, whose fulfillment
could alone sustain life. As has been propounded globally, Right to Food is a basic
Human Right which is not territorial in nature. However, the obligations to protect
and employ the same in the municipal sphere are primarily domestic, in the
relationships between respective states and their own people where the major
obligations of national governments are towards the people living under their
jurisdiction. But, the author is dismayed at the stark contrast between the prevailing
harsh reality where people are still struggling for two square meals a day which is
safe for consumption and which meets the requirements of law and an ideal situation
where people would enjoy the basic necessities of life including food, as contemplated
by different International instruments. Unfortunately, Food Security and Food Safety
have remained two different aspects and not part of each other. When food itself
has become scarce, safe and standard food is a distant mirage for the people. Despite,
there being legislation for food safety and standards, injury to the people due to
unsafe food are on the rise. Though food safety has become a global concern yet no
major breakthrough in India.
In 1985, The United Nations General Assembly Guidelines for Consumer Protection3

stated that ‘When formulating national policies and plans with regard to food,

* Assistant Professor, Vivekananda College of Law, Bengaluru, she can be reached at
sumakaregowda@gmail.com, Mobile: 9972577399.

1. Sheilah Graham was a British-born, nationally syndicated American columnist during
Hollywood’s “Golden Age”.

2. Sec 3 (j) Food Safety and Standards Act 2006, Any substance, whether processed, partially
processed or -unprocessed, which is intended for human consumption and includes primary
food, genetically modified or engineered food or food containing such ingredients, infant
food, packaged drinking water, alcoholic drink, chewing gum and any substance including
water used in food during its manufacture, preparation or treatment but does not include
any animal feed, live animals unless they are prepared or processed for placing on the market
for human consumption, plants prior to harvesting, drugs and medicinal products, cosmetics,
narcotic or psychotropic substance.

3. A/RES/39/248,16 April 1985.
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governments should take into account the need of all consumers for food security
and as far as possible adopt standards from the Food and Agriculture Organisation’s
and the World Health Organisation’s Codex Alimentarius Commission4. Right to
safe food has become a global concern because of which United Nations Organisation
is constantly endeavouring to secure this Right globally through various Conventions
and entered into Treaties and Agreements with all its member nations. India being
a member nation of the United Nations Organisation is obligated to adopt the
recommendations of the conventions and to implement the obligations under the
treaties and other international agreements. Article 2535 of Indian Constitution
empowers the state to make legislation for giving effect to international agreements
and treaties and for adopting the spirit of the International conventions.

II. INDIA AND CODEX STANDARDS

India became a member of the Codex Alimentarius Commission (CAC) in the year
1964 when the Prevention of Food Adulteration Act, 1955 (PFAA) was the legislation
in India to deal with the menace of adulterated food. The object and purpose of the
PFAA were to eliminate the dangers to human life from sale of unwholesome articles
of Food. It was enacted to curb the extensive menace of food adulteration and is a
legislative measure for social defence6. The Act suffered from many shortfalls.
Erstwhile, the Indian food regulations comprised of various food laws that were
enacted at different points of time under the ambit of various ministries of Government
of India. Historically they were introduced to complement and supplement each
other for achieving total food safety and quality. The result was that the food
sector in India was governed by a number of different statutes rather than a single
comprehensive enactment. The Food Safety and Standards Act, 2006 (FSSA) came
into effect, subsuming various central Acts7. FSSA has laid lot of emphasis on the
responsibilities of the food business operators8 which is in the interest of the general
public as it affects the public health and has laid restrictions on the advertisement
and prohibition as to unfair trade practices9. The Act has set up a statutory Food
Safety and Standards Authority of India (FSSAI)  for laying down science based

4. A body that was established in early November 1961 by the Food and Agriculture Organization of
the United Nations(FAO), was joined by the World Health Organization (WHO) in June 1962.
Sumeet Malik’s ‘Handbook of Food Adulteration & safety Laws’1st Edn 2011, Eastern Book
Company, Lucknow

5. ‘Legislation for giving effect to international agreements’
6. Prakash C Juneja, ‘Prevention of Food Adulteration Act and Consumer Protection’, 8, Central Law

Quarterly, 371 (1988)
7. Prevention of Food Adulteration Act of 1954, Fruit Products Order of 1955, Meat Food Products

Order of 1973, Vegetable Oil Products (Control) Order of 1947, Edible Oils Packaging (Regulation)
Order of 1988, Solvent Extracted Oil, De- Oiled Meal and Edible Flour (Control) Order of
1967, Milk and Milk Products Order of 1992 and also any order issued under the Essential
Commodities Act, 1955 relating to food. Yetukuri Venkateswara Rao’s, ‘Commentary on Food
safety and Standards Act 2006’, Asia Law House, Hyderabad. (2011)

8. FSSA Sec 26
9. Ibid  Sec 24
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standards for articles of food and to regulate their manufacture, storage, distribution,
sale, import to ensure availability of wholesome food for human consumption. The
Act has established a single reference point, FSSAI for all matters relating to food
safety and standards by moving from multi level, multi department control to a
single line of command. Ministry of Health and Family Welfare is the administrative
machinery for the implementation of the Act.
Thus setting of science based standards is the most important objective of the Act.
The Act adopts the ‘Food Safety Management System’ which includes the adoption
of Good manufacturing practices, Good hygienic practices, Hazard Analysis and
Critical Control Point and such other practices as may be specified by the regulation
for the food business10. It is the responsibility of the food business operator to
ensure that articles of food comply with the requirements of the Act at all stages of
production11. The manufacturers, packers, wholesalers, distributors and sellers shall
be liable for such article if they do not meet the standards set by the Act12. The Act
imposes the responsibility on the food business operator to recall the articles of
food if they do not satisfy the required standards of the Act13. If the Designated
officer has reasonable ground for believing that a food business operator has failed
to comply with any regulations under this Act, he may serve an improvement
notice on the food business operator requiring him to14 take certain measures necessary
within the period mentioned in the notice. If a food business operator has been
convicted of an offence under this Act and if the court feels that there is a health
risk with respect to the food business, Prohibition order may be imposed on him15.
The Food Safety Officer has been conferred with several powers and on any misuse
of the same by him makes him liable too, to a penalty of Rs 1 lakh16.
Thus, India has an obligation to provide its people with articles of food which are
devoid of anything that is detrimental to their health. The Act has set standards for
food which make them fit for human consumption. The Act clearly demonstrates
that no article of food can contain any food additive or processing aid unless it is
in accordance with the provisions of the Act. Further, no article of food should
contain any contaminant, naturally occurring toxic substances or toxins or hormone
or heavy metals in excess of such quantities as specified by regulation. The food
should also not contain residues of insecticides or pesticides or veterinary drugs or
antibiotics, solvent residues, pharmacological active substance and micro-biological
counts in excess of tolerance limits prescribed by the Act.
For carrying out the various responsibilities under the Act, a huge infrastructure
with large paraphernalia has been elaborated under the Act. The Food Authority
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10. Ibid  Sec 3(10) (s)
11. Ibid  Sec 26
12. Ibid. Sec 27
13. Ibid  Sec 28
14. Ibid  Sec 32
15. Ibid  Sec 33
16. Ibid  Sec 39
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must establish Scientific panels on food additives, pesticides and antibiotic residues,
genetically modified organisms and food, contaminants in the food chain, biological
hazards, labelling and method of sampling and analysis. Food laboratories established
by the Central or State Government are accredited by the National Accreditation
Board for testing and calibration laboratories and these must be recognised by the
Food Authority. The Act also mandates for a food safety audit which involves a
systematic and functionally independent examination of food safety measures adopted
by manufacturing units is made to determine whether such measures and related
results meet the objective of food safety. The Act has also constituted Scientific
committees, Central Advisory Committee, appointed Food Safety Officers, Food
Analysts. Chapter IX of the Act deals with various offences and the penalties
elaborately.
FSSAI under the Ministry of Health and Family Welfare has been designated as the
nodal point for liaison with the CAC. One of the commonly known parameters of
Codex standards is residues of unwanted or harmful agrochemicals used in various
stages of production such as Maximum Residue Levels of Pesticides. The other one
is the presence of unwanted microbes as was the case with Indian mangoes. The 28
member European Union temporarily banned the import of Alphonso mangoes
and four other vegetables from India on May 1st 2014 owing to the contamination
by pests such as fruit flies and other quarantine pests.  The National Codex Contact
Point17 has been constituted by the FSSAI for liaisoning with the CAC and to coordinate
Codex activities in India and its most important function is to act as a link between
the Codex Secretariat, National Codex Committee18 and Shadow Committee19;
coordinate all relevant Codex activities within India, receive all Codex final texts
regarding standards, codes of practice, guidelines and other advisory texts and
working documents of Codex sessions and ensure that these are circulated to those
concerned. The NCC has to advise the government on the implications of various
food standardisations, food quality, food issues which have arisen and related to
the work undertaken by the CAC so that national economic interest is considered
when international standards are discussed.

III. IMPLEMENTATION FALL OUT OF THE FSSA

Food regulation anywhere in the world is a difficult and challenging task. Food
regulation is expected to be a facilitator for the industry, but very often they both
are at loggerheads. The FSSA is very impressive and ambitious in its object but the
effective implementation though may not be impossible yet is a colossal task and
fraught with many challenges. The following quoted incidents demonstrate the failure
of the Act.

17. NCCP
18. NCC
19. Shadow Committees will work under the NCC. The Food Authority has appointed the Shadow

Committees of the NCC on subject matters corresponding to the Codex Committees to assist
the NCC in the study or consideration of technical matters. 
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• Few countries rejected milk produced from Kolar district from Karnataka
due to fluoride content above the permissible limit20 but we were oblivious
of this contamination and consumed it.

• Karnataka State Human Rights Commission issued a notice on January 30 th

to Labour Commissioner seeking his response to the complaint that 60
employees in one of the garment factories in Bangalore fell ill after consuming
contaminated water21. The Commission took notice of the media reports and
issued a notice suo-moto.

• In a crackdown on the food adulteration, the south zone police at Charminar
at Hyderabad raided two milk adulteration units and apprehended two persons.
They mixed skimmed milk powder with milk powder of inferior quality22.

• On March 8th 2017, three children aged between 14&15yrs died hours after
consuming the food for dinner at a hostel run by a residential school23. The
students died, hours after they complained that the sambar served during
dinner was bitter.

• As many as 14 students took ill after consuming lunch at the SC/ST student’s
hostel at Yadgiri, a place at Karnataka on 10th March 201724. These students
complained that the contaminated water used to cook the food had resulted
in the incident.

• Stale food was served in Rajdhani Express, one of the most prestigious trains
run by our railways25. The passengers complained that the food served for
dinner was stale and that bad smell emanated from food packets. If this is
the scenario in state owned enterprise, one can imagine the scenario at hotels
and other motels.

• A total of 60 students took ill after having the mid-day meals provided to
them at government higher primary school at Benakatti in Bagalkot District26.
One of the students complained that she found a lizard in the sambar, after
rice and sambar were served to them and soon the students started vomiting.

• The National Human Rights Commission suo-moto issued a notice to food
regulator FSSAI over reports of pesticides being found in food items more
than the prescribed limit27. In its notice, NHRC directed FSSAI to submit its
reply within eight weeks from the date of receipt of notice. Maximum Residual

20. Deccan Herald, Bangalore Edition dated July 18, 2017, ‘High fluoride content:Milk exported from
Kolar rejected’.

21. Ibid dated January 1, 2014, ‘KSHRC issues notice’
22. m.timesofindia.com/city/Hyderabad (accessed on January 4th at around 10.00pm)
23. Deccan Herald, Bangalore Edition dated March 11, 2017
24. Ibid
25. Ibid dated 29th March 2017
6. Ibid  dated 15th March 2017
27. http://economictimes.indiatimes.com/industry/cons-products/food/nhrc-notice-to-fssai-over-

reports-on-pesticides-in-food-items (accessed on 3rd April 2017 at around 8.20pm)
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Levels of pesticides in fruits and vegetables and other food products have
been fixed under the Food Safety and Standards (Contamination, Toxins
and Residues) Regulation, 2011. Presence of pesticides residues beyond these
levels in food products including food, vegetables and meat is treated as a
violation of the said regulations, which attracts penal action under the Act.

• A pregnant woman discovered a dead lizard in her French fries at a fast
food outlet in Kolkata28.  These instances are not lone instances but only a
few which saw the light of the day, many such instances go unreported
owing to so many reasons.

• Ninety five students fell ill after consuming midday meal, in which a lizard
was found, at Gaddikeri Government High School on December 12th 201829.

• On 14th December 2018, 12 devotees were killed and another 70 devotees fell
ill and were admitted to hospitals after consuming prasada at the temple in
Chamarajanagar30. The death toll rose to 15.

• On 20/12/2018, over 100 children fell ill after consuming their midday meal
in separate incidents in Ballari and Bagalkot districts31.

• On 31/12/2018, over 100 kids became ill after consuming food in which
they had spotted a lizard32.

• This is in continuation of the above mentioned incident, where the children
living at the government run Balamandira, Siddapura complained that they
are used to seeing the worse stuff in their food. Stones and worms are routinely
served along with rice and sambar33.

• On January 26th 2019, two women died after consuming temple prasada in
Chintamani in Chikkaballapur district34.

These instances are not the only incidents of fall out of FSSA, but only a few which
saw the light of the day; many such instances go unreported owing to so many
reasons. All these instances go unheeded and also raise a question if state owned
enterprises are exempt from the purview of the Act. In spite of the Act being in
place for more than a decade, we are not able to prevent deaths and injuries caused
due to unsafe food. At this juncture the author is sceptical about the effective
implementation of the Act and has thus undertaken to study the difficulties involved
in the implementation of the Act.

28. Deccan Herald, Bangalore Edition ‘When health is at stake’ dated 5th April 2017,.
29. Ibid ‘Lizard in midday meal, 95 students fall ill’, dated 13th December 2018
30. Ibid ‘Poison-laced ‘prasada’ kills 12 at temple’, dated 15th December 2018
31. Ibid ‘Over 100 kids ill after eating midday meal’, dated 21st  December 2018
32. Ibid ‘Lizard in dinner:Over 100 kids ill’, dated 1st  January 2019
33. Ibid ‘What is on the menu? Anna sambar, worms and stones’, dated 2nd January 2019.
34. Ibid ‘2 women die after eating prasada, 10 in hospital’ dated 27th January 2019.
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IV. CHALLENGES FACED IN THE IMPLEMENTATION OF FSSA

• In India, food industry is of different sizes such as the organised sector,
small scale and unorganised sector, though the small scale sector and domestic
market in itself is quite large. The requisites of standards in each sector are
different. The food chain is infested with various stake holders ranging from
a small farmer to street vendors to retailers to the big industrialists. The
protocol for standardisation of food articles should keep in mind the actual
users of these standards, environment, the culture and the present infrastructure
of the country which seems to have been overlooked by the legislators.

• The major stumbling block for the implementation of the Act is the population
of India which is 127,42,39,769, and is 17.25 per cent of the global population35

and accounts for a third of the world’s poor as remarked by the World
Bank36 earlier this year. When one third of the people are living below poverty
line, access to food in itself is a major challenge and the concept of ‘food
safety’ is a far cry. The cascading effect of poverty is illiteracy because of
which not many people are not aware of FSSA. Though, this Act was enacted
in 2006 - a decade ago, till today consumer awareness about this legislation
in urban areas is very poor and nil among ruralites. People came to know
about the existence of this Act only after the Maggi noodles incident which
took place in June 2015.

• The FSSA has used certain expressions without defining them because of
which confusions galore. Expressions like ‘Good Manufacturing Practices’,
‘Good Hygienic Practices’ and ‘Hazard Analysis and Critical Control Point’
have not been defined at all.

• Another glaring loophole is that the Act expressly exempts the animal feed
and standing crops or plants prior to harvesting37 from its purview. It is
common knowledge that pesticides, insecticides find their way into the animal
feed and also into the end agricultural produce. An effort to achieve food
safety must be a comprehensive endeavour. Food safety can be achieved
only by initiating reforms in agricultural practice, dairy sector and poultry
farming. The expression ‘sub-standard’38 is not well articulated and states
that even if the food article does not meet the standards set by this Act, the
food is still not considered unsafe. If this is the case, then there is no point
in subjecting the food to test to see if they will meet the requirement under
the law.

35. Jansankhya Sthirata Kosh or National Population Stabilisation Fund (NPSF) 2017
36. planningcommission.nic.in/reports/genrep/rep_hasim1701.pdf (accessed on 21/12/2014 at

8.00am)
37. FSSA Sec 3(1) (f)
38. Ibid Sec 3 (1) (zx) ‘Sub-standard’, an article of food shall be deemed to be sub-standard if it

does not meet the specified standards but not so as to render the article of food unsafe.
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• In Europe, US and other developed countries it is mandated that only food
grade lubricants and greases are to be used in plant and machinery which
manufacture, process and pack the food, drinks, water and dairy products.
Industrial lubricants, which are widely used even in food industries contain
petroleum base oils and additives which generally have toxic substance which
might dangerously contaminate food items causing severe health hazards.
In US, to avoid this probable toxic contamination of food, only food grade
lubricant like NSF39 approved in US, are mandated by statuary bodies. In
India no such regulations are mandated either by the Food Ministry or FSSAI,
hence most plants of food process industry are using toxic industrial grade
lubricants. Many smart food processing plants procure small pack of food
grade lubricant to show during inspection and audits but 99% plants are
using non food grade lubricants which are very toxic.  

• The adoption of the international level standards40 without preparing the
domestic food industry will pose challenges for effective implementation of
the Act. Gradual and steady harmonisation of domestic scenario with
international regulations, keeping national interests in mind is the need of
the hour. The small and medium scale industries may not keep track of the
regulatory changes which make it difficult for them to identify the procedural
and compliance changes introduced by the Act. In line with the popular
adage ‘slow and steady wins the race’, at the outset the government must
upgrade the local set up before trying to achieve the higher targets as set
out by the provisions of the FSSA. The gap between the existing system and
the standards set by the Act will have to be cemented first before taking a
leap. The government must realize that there is no point in setting higher
targets and not able to reach them.

• Street Food hawkers in India are a major challenge in the implementation of
FSSA, who are generally unaware of food regulations and have no formal
training in food handling. They also lack support services such as good-
quality water supply, sanitary facility and waste disposal systems, which
hinder their ability to provide safe food. Although standards are specified
for water to be used as an input in the processing/preparation of food, the
FSSA does not specify standards for potable water, which is usually provided
by local authorities. Thus, the food providers have to shoulder the responsibility
of ensuring that clean water is used, even when tap water may not meet the
required safety standards. This is a tall order for small food enterprises and
street food vendors.

• Costs also rise if each vendor invests in water purification systems. If such
facilities were provided to food vendors by the state authorities as it happens

39. National Sanitation Foundation is an independent, non-profit organization that certifies food
service equipment and ensures it is designed and constructed in a way that promotes food
safety. NSF is internationally recognized.

40. Codex Standards
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in Malaysia and Singapore, India might be more successful in ensuring that
this sector also maintains acceptable standards of hygiene and cleanliness.
In a survey conducted by the Maharashtra government health department
in 2006 it was shown that up to 20-25% of household food expenditure is
incurred outside the home and some sections of the population depend entirely
on street foods. There are millions of single workers without families and a
large floating population who move in and out of the city for various purposes.
These people largely depend on street foods for their daily sustenance from
places of work, hospitals, railway stations and bus terminals. The food at
these shanties are generally prepared and sold under unhygienic conditions,
with limited access to safe water, sanitary services and garbage disposal
facilities. Hence street foods pose a high risk of food poisoning due to microbial
contamination, as well as improper use of food additives, adulteration and
environmental contamination.

• An important CAC guide lines for food processing companies is to follow a
food quality management system called Hazard Analysis and Critical Control
Points (HACCP). Most of the countries have adopted the Codex Alimentarius
Commission’s guidelines, but unfortunately in India, FSSAI has not been successful
in ensuring that all food processing industries follow this guide line.

• The Tiffin suppliers who are popularly known as Dabbawalas in Mumbai41,
how will the same food safety laws be applied to them. If applied, the Act
will restrict the manufacture and supply of economically priced food that
serve millions of poor consumers and office-goers every day. The Act does
not differentiate between the food products being manufactured by the
agribusiness companies and the food products being sold by street hawkers
and dhabas42 that dot the national highways. “Both organised sector and

41. A dabbawala is a person in Mumbai, India, whose job is carrying and delivering freshly-
made food from home in lunch boxes to office workers. They are formally known as MTBSA
(Mumbai Tiffin Box Suppliers Association), but most people refer to them as the dabbawalas.
The dabbawalas originated when India was under British rule. Since many British people
who came to India did not like the local food, a service was set up to bring lunch to their
offices straight from their home. The 100-odd dabbas (or lunch boxes) of those days were
carried around in horse-drawn trams and delivered in the Fort area, which housed important
offices. Today, businessmen in modern Mumbai use this service and have become the main
customers of the dabbawalas. In fact, the 5,000-strong workforce (there are a handful of
women) is so well-known that Prince Charles of England paid them a visit during his recent
trip to India. Several academic institutions regularly invite the dabbawalas’ representatives
for discussion, and to complement and enhance their academic content. At times, businesses
find it useful to illustrate the application of how such a system uses Six Sigma principles to
improve its operations. White Paper prepared by MBA Students at The University of North
Carolina’s Kenan-Flagler Business School. Nishesh Patel and Naveen Vedula http://
mumbaidabbawala.in/(accessed on 9/2/2017 at 8.00pm)

42. Dhaba is the name given to roadside restaurants in India and Pakistan. They are situated on
highways and generally serve local cuisine.  www.oxforddictionaries.com/definition/english/
dhaba.
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unorganised sector are required to follow the same law with regard to specifications
on ingredients, traceability and food recall procedures which is very difficult for
unorganised sector entities like street vendors and small hawkers”43. While the
general prescriptions and regulations spelled out by the Act, meet the
requirements of the agribusiness companies, the same cannot be blindly applied
to the small-time hawkers that provide cheaper food to the working class in
the urban centres. These food vendors are the lifeline of economically
disadvantaged people in urban areas who have no access to kitchen.

• The other challenge is the kind of materials used for storage and packing of
food. Often food articles are packed in plastic or polythene wrappers which
may not be of food grade. The beverages and water packing bottles have no
controls which can result in seepage of toxins into liquids and the food
packed. Regulation 2.3.14(2), The Food Safety and Standards (Prohibition
and Restrictions on Sales) Regulations, 2011, expressly prohibits the use of
plastic articles in commercial establishments, for the purpose of sale or serving
of food. Plastic articles of any form may be the plastic articles used in catering
and cutlery, unless the plastic material conforms to the food grade. Even
today, food establishments ranging from street hawkers to the posh restaurants
have the fancy of serving the food in plastic plates and packing the food
parcels using plastic sheet or plastic containers. For instance, Indira Canteens
in Karnataka, is a state owned venture, feeds the people with subsidised
food. At these canteens, hot food is served in plastic plates though FSSAI’s
Regulations clearly demonstrate that plastic should not be used either in
packing or serving the food, as the hot food, when it comes in contact with
plastic, plastic will react & release toxins and the food will turn carcinogenic
and will not be fit for human consumption. The ‘charity should begin at
home first’. First, the state owned ventures/enterprises should give impetus
to the guidelines stipulated by FSSAI.

V. SUGGESTIONS FOR THE EFFECTIVE IMPLEMENTATION OF FSSA

One of the basic requirements for the effective implementation of the Act is
1. To set up fully equipped laboratories and providing trained manpower to

operate them. All testing has to be conducted only in accredited laboratories
as at present not all the public sector food laboratories are accredited. FSSAI
commissioned a gap analysis study for up gradation of 50 food laboratories
under the Central and State government. The study indicated that there is an
urgent need to upgrade the infrastructure, strengthen staffing and training inputs
and put in place more reliable laboratory management and operational procedure.
The sub-group addressed that a network of efficient laboratories is the backbone of
any credible food safety initiative. Most of the existing food laboratories lack

43. Ravulapti Madhavi, “Is Food Safety Lurking in The Food Safety and Standards Act 2006?”,
Supreme Court Journal, [8th May to 12th June, 2008], Vol. 4.
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44. Government of India, Report of the Working Group on Drugs and Food Regulation for 12th
year Plan, No 2(6)2010, Planning Commission, New Delhi, May 2011 at p 41

45. Sheeba Pillai, ‘RIGHT TO SAFE FOOD: LAWS AND REMEDIES’ Vol. 41, No. 2, Ban.L.J.
(2012) 119-135

46. FICCI, ‘Study on Implementation of Food Safety Standards Act- An Industry Perspective’, May
2007 available at foodsafetynews.filters.wordpress.com (accessed on 9/2/2017 at 8.00pm)

infrastructure and facilities for testing of residues, heavy metals and microbiological
parameters44.

3. It is heartening to note that food testing science and technology is continuously
evolving each day. The advanced and hi tech instrumentation and techniques
to detect the minute levels of adulterants and undesirable substances in food
articles demands sophistication right from the beginning like say, sampling
and handling of sampling. With the advancement of technology, globally
the legislations dealing with food have become more stringent than ever
before and demanding the food industry to cope up with the thus set high
standards as far as the quality of food is concerned. But lack of skilled human
resource and adequate infrastructure circumvent this.

4. The FSSAI and its allied committees namely, scientific committees, scientific
panels, the central advisory committee require very efficient and highly skilled
staff which are hard to come by.

5. Adding fuel to fire is the changing scenario of food standards and their
typical rigid requirements do not reach rural India where major portion of
Indian population resides in rural India. Farming community is unaware of
the unhealthy inputs that should be avoided in the farming practice in the
form of insecticide, pesticides and chemical fertilisers, as it is a common
knowledge that whatever goes in has to manifest in the final product, if the
raw material for the food processing industries are adulterated, it is imminent
danger that the end product will also be laced with adulterants.

6. Though agricultural extension services are established across the country, neither
they provide information about the prevailing national and international standards
nor do they assist the farmers by imparting technical knowledge about changing the
cultivation practices and patterns to meet these standards45. In order to set the
standards for food, the availability of true and updated data not only on
consumer related indicator but also on ingredient related indicators is crucial.

7. In one of the studies conducted by the Federation of Indian Chambers of
Commerce and Industry, the interviewed respondents strongly opined that
since reliable data for the consumption of food is not available, the FSSAI
should be mandated to embark on a comprehensive monitoring of data relating
to the levels of food additives, contaminant levels and health survey and
information & data regarding the hazards in the food industry and their
source must also be collected and acted upon at once46.

8. Campaigns should be conducted by both the state and central government
creating mass awareness among the people about the need for food safety
which ultimately results in healthy citizenry.

Right to Safe Food in India: An Unending Litany
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9. Agriculture should be prioritised which in turn will boost the food production.
Only if there is enough supply of agricultural produce in the market, we
can contemplate safe food and not when we have hungry bellies to feed as
it is a common scenario that poor will consume anything. As an indirect
approach to this, poverty alleviation programmes should be initiated profusely
to increase the living conditions.

10. Farmers should be encouraged to desist from the rampant and unscrupulous
use of chemical fertilizers and the government should incentivise the farmers
to employ organic farming.

11. Good interaction with the food industry is the need of the hour while ensuring
compliance as well as understanding the limitations that may exist.

12. It is not out of place to mention about the necessity to maintain cleanliness
of the wash rooms in the eateries. These wash rooms are the breeding ground
of bacteria and other pathogens, which can spread to even the eating place
and also the kitchen, where the food is cooked. In most of the hotels, wash
rooms are not kept clean. The authorities under the FSSA should not only
look at the cleanliness in the kitchen but should also ensure cleanliness of
the wash rooms.

VI. CONCLUSION

Food adulteration is common in India. Even milk, consumed primarily by children,
isn’t spared. What’s particularly worrying the author is, the kind of substances
employed to adulterate, including toxic chemicals. This shows that the trade off
between the risk of getting caught and the ‘reward’ of huge profits is skewed
heavily in favour of the adulterator. The government must focus on raising the
risks to the adulterator. One way of doing this is by hiking the penalty, including
making it analogous to attempt to murder in extreme cases. It’s equally important
to regularly check foodstuff for its safety and adulteration and ensure speedy trials.
It is appalling that though the object of this Act is to maintain the standards for the
food and make it safe for the human consumption, yet the same has remained a
distant mirage. The death and injury to human beings due to contaminated or
adulterated food is not a stray case, questioning the very purpose of the Act.
The struggle of a common man to ensure safe food has become a constant litany in
vain. The business of making food appear appealing and attractive often spoils the
quality of what we eat. To make nation healthy, every citizen must be able to buy
food that is safe and free from contamination. Food security cannot be guaranteed
merely by providing a certain quantity of grain to each family but by ensuring that
every grain that is distributed is wholesome and nourishing and not noxious. The
ideology of food safety is a composite one beyond merely making the grain available
physically.  There is no point in having a legislation which has failed to give reliefs
as contemplated by it. The authorities established under this Act have turned out
to be only white elephants and eating up a major portion of our economic resources
without doing much.
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Developing Strategies for Biodiversity Conservation with Special
Reference to Wildlife under threat in J&K

Dr. Monika Bhardwaj*

ABSTRACT

Biodivrsity Conservation is the protection and upliftment of the living organisms for sustainable
benefits. The degradation of biodiversity is now assuming a dangerous proportion throughout
the world. Current rate of hunting animals and in discriminatory felling of trees shows that
the species may be extinct within 2-3 years. Basically extinction is the end of an organism.
The extinction of one species wild population can have contagion effects, causing further
extinctions. If we do not care for these wild animals it will result in the disturbance in the
environment and time is not far away that our own survival will be threatened. In order to
have balanced environment, the protection of the wildlife is the need of the hour. This paper
analyze the various strategies made by legislative to conserve and preserve the precious biodiversity.
This paper is limited to established laws for the protection of endangered wildlife, which are
used to meet threats of over exploitation and destruction and are on the verge of extinction.

INTRODUCTION

Today’s biodiversity is the result of billions of years of evolution, sculpted by natural
processes and, increasingly, by the influence of humans. It forms the cycle of life of
which we are an integral part and upon which we depend. Biodiversity is the term
given to the different of life on Earth and the natural patterns it forms.  Biodiversity
means the different types of life forms including the different plants, animals and
microorganisms, the genes, and the ecosystems they form. This living organisms is
the product of hundreds of millions of years of evolutionary history. The procedure
of evolution means that the pool of living diversity is dynamic. When new genetic
variation is produced, a new species is created or a novel ecosystem formed, it
increases and when the genetic variation within a species decreases, a species becomes
extinct or an ecosystem complex is lost, it decreases. The concept highlights the
interrelated nature of the living world and its  activities or we can say processes.1

* Assistant Professor of Law, The Law School, University of Jammu, he can be reached at
bhardmona@rediffmail.com, Mobile: 9419112633

1. See generally, Bell and McGillivray, Environmental Law, 1-3(2008); IUCN, An Eye on Nature,
online: www.iucn.org; Odum op.cit, “Modern Biology Series” in Ecology, p. 1.
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Biodiversity is a union of two words ‘Biological and Diversity’, signifying diversity
is generally defined as the number and variability of all forms pertaining to plants,
animals and micro-organisms and the ecological complexes of which they are part.
The Convention on biological diversity, 1992 defines Biodiversity as “the variability
among living organisms from all sources including, inter alia, terrestrial, marine
and other aquatic ecosystems and the ecological complexes of which they are part,
this includes diversity within species, between species and of ecosystems.”2

As we observe it today,  Earth’s Biodiversity is the product of billions of years of
evolution. The loss of biodiversity due to any factor, either natural or manmade, is
a great irreparable loss to global economy. Biological species once lost, it is lost
forever and its impossible to recreate it up till now despite the assembled of
voluminous knowledge on biology. As the biodiversity decreases, the genetic diversity
also erodes. And because of this our capacity to maintain and enhance agricultural,
forest and livestock productivity also decreases.
The mother earth  has bestowed with us a very rich heritage of wildlife. The Indian
subcontinent harbors various kinds of wild fauna and flora due to its unique
geographical position vis- a- vis variability in climate and geological makeup. Wildlife
is, indeed a great supporter of humanity with much aesthetic  and recreation values
as cultural dimensions. Rudyard Kipling’s famous, “The Jungle Book” revolved
around the Indian way of looking at wildlife. Mowgli, brought up by the wolves in
the jungles, loved nature and felt sick when deprived of it. Panchtantra stories
have a number of adorable references to different animals.3 The peaceful coexistence
of man along with wild animals dates back to prehistoric times of India, where the
man actually worshipped these animals. The man learnt his own ways and means
to conserve animals even without going to the sophisticated schools of forest
management unlike today. The conservation of biodiversity is not modern concept.
To quote a small example, the Konga tribes belonging to the eastern part of Orissa
have a folklore stating that the present day elephants were dogs earlier. These
dogs one day complained to God against the tribals and about the ill-treatment
meted out to them. Taking pity on them, God transformed the dogs into elephants.
Therefore, the present day elephants, by way of taking revenge, are ruining and
destroying their crops. Thus, the conservation of animals has never been a new
concept for Indians.4

At the minimum 40% of the world’s economy and 80% of  the poor’s need are
derived from natural resources. Besides, the richer the diversity of life, the greater
the opportunity for medicinal discoveries, economic growth and adaptive responses
to such new challenges as climate change- The Convention about life on Earth.5

2. Convention on Biological Diversity, 1992, Article 2.
3. See article by O. P. S. Vidhyarthi, “Habitat degradation & man-animal conflict” in The Jammu

Height, August 2013 p. 47.
4. Lella Lakshmi, “Who needs protection: Tiger or Tribal?” The ICFAI Journal of Environmental

Law, Vol VI, No.4,(2007).
5. See article by Bhawandeep Kour, “ Threat to Jammu’s biodiversity” in Daily Excelsior newspaper,

dt October 3, 2012
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The following categories of threat have been recognized by World conservation
Union (IUCN).

I. Endangered Species: Those Taxa which are in danger of extinction and whose
survival is questionable, if the casual factors continue in action. This category
included taxa whose number have been degraded to a critical level or whose
habitats have been so excessively reduced that they are seemed to be on
verge of extinction.

II. Vulnerable Species: Those Taxa which in near future, likely to move into
endangered category, in case the cognitive factors continue operating included
taxa of which most or all the population are reducing because of over
exploitation, endless destruction of habitats or other environmental
disturbances. Taxa with population that have been seriously depleted and
whose ultimate security is not yet guaranteed.

III. Rare Species: Taxa with little world population that are not at present
endangered or vulnerable but are at risk. These taxa are usually localized
within confined areas and habitats or are lightly scattered over more extensive
range.

IV. Threatened Species: The term threatened those species which are in one of
the three categories i.e  Endangered, Vulnerable and Rare. Some species are
pronounced as threatened where it is known that they are endangered,
vulnerable or rare, but there is not enough information to say which of the
three categories is appropriate.6

ENDANGERED WILDLIFE SPECIES IN JAMMU AND KASHMIR

India is a rich country in terms of biological diversity and traditional and contemporary
knowledge system relating thereto, therefore, it is important that it must protect
and conserve it s diversity biological. This responsibility has grown even more
after India became party to the United Nations Convention on Biological Diversity
at Rio de Janerio in 1992. The Convention reconfirm the sovereign rights of the
states over their biological resources. To give effect to this convention the parliament
passed the Biological Diversity Act7. Two thoughts are prevalent in environmental
literature to describe concerns for the biodiversity.

Anthropocentric View

This view is centered on a loss of science and economy as well as general loss of
potential benefits for both present and future generations.

Developing Strategies for Biodiversity Conservation with Special Reference to Wildlife under . . .

6. Visit www.iucn.org.
7. A. K. Tiwari, Environmental Laws in India 142(2006).
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Ecocentric View

This view is concerned with the intrinsic value of  biological diversity, which humanity
may use but which it has no moral right to destroy, as well as with its fundamental
role in maintaining life sustaining systems of biosphere.
The Indian Himalayan Region has been recognized as distinct phytogeographic
zone with two subdivisions viz- Western Himalaya and Eastern Himalaya stretching
from Jammu and Kashmir in the west to Arunachal Pradesh in the East-India including
Jammu and Kashmir is very rich in Biodiversity. The State of Jammu and Kashmir
has been regarded as a heaven on Earth, and is also well famous for its richness in
the cultural diversity of the people, as well as diversity of  flora and fauna in the
forest areas. India has a rich and variety of biodiversity wealth, encompassing a
wide spectrum of habitats from tropical rainforests to alpine vegetation and from
temperature forests to coastal wetlands. Like anywhere else in the world, the
biodiversity of India is also at peril and Jammu is  no exception to it. There are lots
of wildlife species which are at the verge of extinction.
Due to great diversity in the climate, altitudinal variations and geological formations,
the Jammu and Kashmir State has led to an perfect environment for rich variety of
wild animals. The State of J&K has also a infrequent division of being inhabited by
fauna of both the oriental and the European genera. The rare mammals of the State
consist of Kashmir stag (Hangul), the Musk Deer, The Tibetan antelope, the Markhor
(wild goat), snow leopard, brown bear etc. Jammu and Kashmir too sustain a rich
avifauna assemblage and offers breeding ground to a large number of birds. However,
due to heavy biotic pressure, the habitats of many wildlife species have been
distributed badly. Not only this, illegal poaching, indiscriminate grazing of the
pastures, and vehemently tree felling have been much increased. All these causes
have become the potent sources for the declining of a number of wildlife species.
The population of the Hangul has been reduced to such an extent that the “World
Wildlife Fund” has included this species in the Red Data Book of the endangered
species.8 Tibetan antelopes are on the verge of extinction because of their fur. Shahtoosh
which means king of wool is produced from the fur of endangered Tibetan antelope
also known as Chiru. Trained  craftmen weave the shwals from the exceptional fur
of the animal which keeps it cosy even at the altitude of over 5,000 metres. Now
this species is under threat.
The poachers and the timber thirsty people have ruthlessly harmed the habitat of
snow leopard  due to which their number has also been reduced considerably.
Presently, Markhor (wild goat) appears to be an endangered species. The highly
threatened wild life species Markhor which is only found in the snow bound higher
reaches of Pir Panjal in Jammu and Kashmir is facing extinction. The number which
was nearly 3000 about six decades back after survey by a team of Britishers, has
reportedly reduced to 50 to 70 at present. A senior official in the Wildlife department

8. See article by Prof. R. D. Gupta, “Wildlife under Threat” in Daily Excelsior dt October 7,
2012.
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indicated that Heerpur Wildlife sanctuary is the habitat of highly threatened species
in the world  for Markhor and some other endangered species.
Similar is the condition of the Musk deer and Yak. Himalayan  Musk deer was
wide spread from Pakistan through North  India and Nepal to Bhutan and Burma
and parts of Tibet and South west China. Now they are found in remote areas of
Nepal and are near extinction. In India only 25% of the oriental population is left
which is confined to Jammu and Kashmir State, Himachal Pradesh and Uttaranchal
States. A unique feature of the Musk Deer is the presence of musk gland in the
male musk deer. The male musk deer produces on an average about 25 kg of the
musk per year. Musk Deer is hunted for musk gland. However, it can ne obtained
without killing it with the help of injection. The gelatinous brown musk secreted
by preputial gland has been used in medicines and cosmetics for centuries and
today it fetches U. S. $ 40,000-59000 per kg in the international market.9 In J & K
population of Himalayan musk deer  is on decline because of hunting pressure and
destruction of natural habitat due to nomadic and grazing along with unsustainable
commercial logging and extraction of medicinal plants by Government as well as
locals.
The Siwaliks of Jammu, especially its kandi belt are lacked of a number of wildlife
species. About six decades ago, kandi belt of Jammu had a large number of wildlife
species like tiger cheetah, neel gai, wild bear as well as birds like peacock, peahen,
crow, sparrows, quails and vulture. However these days, the kandi belt had less
number of these animals and birds. The figure of jackals, fox and crow have so
much decreased that these birds were placed in schedule 5th of the Red Data Book
and than shifted to scheduled 1st and hence are considered the endangered species
of birds.10 Parrots melodious sound, pea fowls dancing steps and sparrows chirping
has been entertaining every one since long. But what about vultures? They neither
have an attractive look nor melodious sound. But it has a great ecological importance
in maintaining sustainable ecosystem. With the passage of time, this bird has been
neglected in such a way that their population has reduced drastically and now
population remain within sixty thousand only. Vultures in India are reeling under
the threat of extinction including the state of J & K.11 reports from Himachal Pradesh,
Jammu and Kashmir, Rajasthan, Karnataka and Tamil Nadu are also available in
records which shows that the population of vultures is disappearing largely. Vulture
is a great scavenger which feed on dead animal carcass. Rotting Carcasses are the
main source of disease spread. Vultures clean the environment by eating the carcass
and prevents the disease spread among the animal as well as human being. During
natural calamity like flood, drought etc, it cleans up the decompsed carcasses. Now
the vulture is listed in the Red list of IUCN (International Union for Conservation
of Nature).
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9. See Prof. Saleem Ayaz Rather, “Endangered musk deer” in Daily Excelsior dt December 16,
2012.

10. Supra 8.
11. See Dr. Dhirender Kumar, Dr Vkas Mahajan, Dr. R. K. Taggar & Vibha Raj Shanti, “Vanishing

Vultures in J & K,” in Daily Excelsior dt. April 15, 2012.
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Reasons for Extinction

There are lots of reasons for the loss of biodiversity i.e. the loss of biological species.
These are briefly explained as follows12

A. Habitat Loss and Fragmentation: The habitat loss is the main cause of
biodiversity loss, which is due to indicrminate felling of forests, diversion of
forest land to non-forest use, illegal mining activities, construction of dams
and roads in forests areas, overgrazing by cattle, metal and pesticide population
and conservation of wetlands to agricultural use. The habitat loss has vastly
reduced and fragmented populations of several hundred species. A, few
examples are Asiatic Lion, Indian Great Bustard, Lesser Florican and Indian
Elephant.13

B. Disturbance and Pollution: Natural disturbances and calamities, such as
fire, tree fall and defoliation by insects severely affected bio-communities.
These can destroy biodiversity on a large scale. The introduction of unwanted
material in ecosystems severely affects the living organisms. Because of
Pollution, populations of sensitive species  may reduce and eliminate.

C. Introduction of Exotic Species: New species (exotic species) when enter a
geographical region, have drastic effects on existing species (endemic
species).These species may cause disappearance of existing species through
changed biotic interactions.

D. Hunting/Exploitation/Collection/Fishing: Before the enactment of Wildlife
Protection Act 1972 in India, the major factor for decrease in  populations of
species like large carnivores, some primate species, waterfowls, turtles and
crocodiles  was the hunting or live harvesting of animals.

E. Accidental Morality: The accidental morality of endangered species oftenly
occur due to electrocution from high tension power lines, train hits, road
kills, ingestion of smothered plastics, ghost fishing and indiscriminate use of
power boats and trawlers.

F. Climate Change: The range and abundance of plant and animal species are
changed drastically due to changed climatic conditions. Some species which
cannot adapt to changed climate may migrate to new locations. Most of the
plants and animals can tolerate only a narrow range of ambient temperature.14

CONSEQUENCES OF BIODIVERSITY LOSS

Humankind is losing biodiversity everyday through loss of biological species by
many factors. Some species become extinct without even being documented. Species

12. E. O. Wilson, “The Current State of Biological Diversity in E, O. Wilson (ed) Biodiversity
(1988).

13. Visit, www,envfor.nic.in.
14. Online:http://en.wikipedia.org/wiki/climate_change; See also, “A guide to facts and fiction

about climate change” at http:/www.royalsoc.ac.uk/downloaddoc.asp?id=1630
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are usually not described as extinct till they have not been spotted or observed for
many years. The reports of Zoological Survey of India (ZSI) reveal that the Cheetah,
the pink-headed duck and the mountain quail have already become extinct in India
since late 1980s. Other animals like brown antlered deer, hispid hare etc. are feared
to be in a critical species status because of few individuals surviving on earth.
About a hundred or fewer individual have been spotted in the case of some animal
species like, the Musk Deer, The Tibetan antelope, the Markhor (wild goat), snow
leopard, brown bear, yak, vultures on the verge of extinction.
The loss of biodiversity has multiple effects to our environment and us. These are
briefly described below:

A. Loss of Valuable Genes: Loss of biodiversity is the loss of valuable genes.
The present day genes available in all the biological species are the products
of millions of years of evolution. The loss of a natural gene is a great loss to
our economy. Once a gene is lost, it is very difficult and highly expensive to
synthesize it artificially and that too possible only if the base sequence is
available otherwise the modern gene machine or gene synthesizer cannot
produce it. It is thus essential to determine the base sequence of all the
genes in all biological species taking into consideration the extinction of any
species. In our day to day activities,the true value of genes is well understood
when we look into the history of the major crop failures in the world. The
wheat crop failure due to rust disease in Eastern India in 1943 led to a
catastrophic famine and death of millions of people. In 1845, a quarter million
Irish died from starvation due to potato crop failure by the blight disease in
Ireland. Coffee plantations worth million dollars were destroyed by the coffee
rust disease in 1870-1886 in Sri Lanka.
The long history of major crop failures in the world has taught the biologists
regarding biodiversity as a warehouse of valuable genes. We cannot ignore
to conserve the variety of genes or genetic diversity available in any species.
Ignorance of genetic diversity means to neglect and risk our own survival
on earth. Whenever any specific gene is required in future for preventing a
major crop failure or preventing animal epidemic, it is only these gene pools
or the genetic diversity stored in various lines or strains of a species that
have to be searched. So loss of biodiversity is essentially a loss of golden
treasure of valuable genes offered to mankind by evolution.15

B. Loss of Cultural Diversity: Loss of biodiversity results in a loss of cultural
diversity. Human culture co-evolved with nature. Many species find mention
in different religions, mythology, folklore and great epics of the world. Loss
of biodiversity may bring about a important change in the aesthetic,
inspirational and educational role of nature on mankind. Loss of specific
biological species from mother earth may effect the emotional and spiritual
well being of the human race as a whole.
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15. P.C. Joshi and N. Joshi, Biodiversity and Conservation, 2004.
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C. Loss of Ecosystem: Loss of biodiversity has a acute effect on the loss of
ecosystem. Ecosystem is a complex web of inter-relationship and inter-
dependence of various species. The loss of a species can have harmful effects
on the remaining species in the ecosystem. The ecological community functions
on the basis of energy flow and food chain. Loss of species disturbs the food
chain and energy flow and also causes ecological imbalance. The species,
whose presence or absence has a remarkable effect on the rest of a natural
community, is called a key stone species. A key stone predator species restrict
the population of its prey species whereas key stone mutualists involve in
mutually beneficial interactions in the ecosystem. The loss of a particular
species from an ecosystem significantly alters the population size of other
species.

Habitat loss open the way for the loss of ecosystem leading to the loss of biodiversity.
Habitat loss results in extinction of endemic species and species with low population
either at higher or lower tropic level. Large species occupying large habitat are
highly susceptible to extinction. Alongside, the species with small adaptability,
restricted dispersal ability and with low rates of reproduction are more prone to
extinction due to habitat loss and loss of ecosystem.16

LEGAL STRATEGIES FOR CONSERVATION OF WILDLIFE

Biodiversity Conservation includes the preservation of all species, flora and fauna,
the enhancement of wildlife habitat, the control of wildlife problems and the sustainable
use of forests and wildlife. The rapid rate of extinction of many species of animals
is an increasing concern. Habitat preservation and magnification are critical to existence
of wildlife in an area. Its not possible for animals to live in an area that does not
provide proper food, cover, water and special needs. People’s activities change
many habitats, which acts as a detriment to wildlife. Conservation and sustainable
use of biological resources based on local knowledge systems and practices is deep
rooted in the Indian ethos and way of life. Policies and programmes for conservation
and sustainable use of biodiversity resources date back to several decades. The
concept of conservation of biodiversity is enshrined in the Indian Constitution in
Article 48(A and 51A (g). Major Central Acts relevant to biodiversity are: the Indian
Forest Act, 1927; the Wildlife (Protection) Act, 1972; the Forest (Conservation) Act,
1980; and the Environment (Protection) Act, 1986, The Biological Diversity Act,
2002. Most of the Central Acts are supported by a number of State Laws and Statutes
regarding forests and other natural resources.

A. Constititional Provisions

Broadly speaking, no Constitution of the world deals with the matters related to
conservation and protection of biodiversity. But the Constitution of India is the
only Constitution in the world which contains provisions for the conservation of

16. K. Rajamohan, Maintaining Biodiversity, 1-6(1992).
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the biodiversity. The seeds of such provisions could be seen in Articles 47, 48, 48-
A, 51-A (g) of the Constitution which commands the State to protect and improve
the Biodiversity. It reflects the humane approach to biodiversity conservation through
various Constitutional mandates. The Constitution of India obligates the State as
well as Citizens to protect and improve the biodiversity. Article 48A of Indian
Constitution casts a duty on the state to protect and improve the environment and
to safeguard the forests and wildlife of country. The Preamble of the Constitution
of India provides that our country is based on socialistic pattern of society where
the State pays more emphasis to the social problems than on any individual problems.
Biodiversity conservation is one of the social problems because biodiversity degradation
is increasing day by day by the human activities in one way or the other resulting
extinction of various species of plants and animals. As Law is a regulator of human
conduct, so it plays an important role in the conservation of biodiversity by regulating
human activities. Further, the Preamble declares India to be Democratic Republic,
where people have the right to participate in government decisions and people
have the right to know and access to information of government policies which is
very important for the success of policies relating to conservation of biodiversity.

B. Wild Life (Protection) Act, 1972

At the request of eleven States, the Wild Life (Protection) Act 1972 was passed by
the Parliament under Article 252 of the Consitution, which was intended to provide
a comprehensive national legal framework for Wild Life protection. “The policy
and aim of the wild life laws have a long history and are the outcome of an increasing
awareness of the compelling need to restore the serious ecological imbalances
introduced by the depredations inflicted on nature by man. Besides this, The
Amendment Act17 of 2002 provides that the Central Government shall constitute
the National Board for Wild Life, with Prime Minister as Chairperson. The State
Government shall constitute a State Board for wild life with Chief Minister of the
State as the Chairperson; the Minister in charge of Forests and Wild Life Vice-
Chairperson; and other members as prescribed.18 The Board shall meet at least twice
a year and shall regulate its own procedure including quorum. Any defect in the
constitution of the Board or any irregularity in the procedure of the Board shall not
affect the merits of the case.19

In spite of such clear provisions of the Act, many States in the country have shown
negligence in the enforcement of Wild Life Act. In the case of Centre for Environmental
Law, WWF v. Union of India,20 the Supreme Court directed the States which had
either, not constitute Wild Life Advisory Board or where the term of the Board had
expired, to constitute Boards within two months. The Court also directed in this
case that State Governments, which had failed to appoint Wild Life Wardens, should
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17. 2 Section 5-A
18. Section 6. This section was substituted by the Amendment Act of 2002.
19. Section 7
20. 1997) (6) SCALE 8 (SP), See also A.I.R. 1999 S.C. 354; (1998) 9 SCC 623
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appoint Wardens for all the areas within the State. It shall be the duty of the Wild
Life Advisory Board to advise the State Government in the selection and management
of areas to be declared as protected areas; in formulation of the policy for protection
and conservation of the wild life and specified plants; in any matter relating to the
amendment of any Schedule; in relation to the measures to be taken for harmonizing
the needs of the tribals and other dwellers of the forest with the protection and
conservation of wild life; and in any other matter connected with the protection of
wild life which may be referred to it by the State Government.21 The Act deals with
penalties for contravening provisions of the Act. It further provides in some cases
maximum punishment, which can be imposed and for other offences minimum as
well as maximum punishment has been provided.

C. Wildlife Conservation Strategy, 2002

This policy aims that the wildlife and forests shall be declared priority sector at the
national level and law enforcement agencies must ensure that those in poaching
illicit trade in wildlife products, demolition of their habitat, and such other illegal
activities are given quick and deterrent punishment. The strategy highlights the
alarming need to fully tap the potential in wildlife tourism and at the same time
take care that it does not have adverse effect on wildlife and protected areas22.
Further, the strategy sound for protecting interests of the poor and tribals living
around protected areas to be handled with sensitivity and with maximum participation
of the affected people. They should have right to access to the minor forest produce
as these means of generation for these people is crucial for maintaining alliance to
take up a forestation and conservation in new areas. Strengthening protective measures
against traditional threats to wildlife, the policy calls for responding to newer threats
such as toxic chemicals and pesticides. In 1984, the government adopted a National
Wildlife Action Plan (NWAP) which had the following components: Establishment
of Protected Areas and Habitat Reinstatement; Management of Protected Areas and
Habitat Restoration; Wildlife Protection of Multiple Use areas; Restoration and
Rehabilitation of Endangered and Threatened Species; Captive Breeding Programme;
Wildlife Education; Research and Monitoring; Domestic Legislation and International
Convention; National Conservation Strategy; and Collaboration with Voluntary Bodies.
The Government has implemented certain administrative measures for conservation
and development of wildlife in India such as: Biosphere Reserves, Project Tiger
and Project Elephant. The concept of biosphere reserves has emerged from the
UNESCO-sponsored Man and Biosphere (MAB) programme and is an important
measure for conservation and development of tropical forest systems. Biosphere
reserves are meant to conserve eco-system of suitable size in its entirety to ensure
endless, continuous and unchecked evolution of living resources. Apart from being
conservation centres with no explorations zones and controlled areas for agricultural
operations and grazing, the biosphere reserves are expected to function as centres

21. Section 8.
22. See, Wildlife Conservation Strategy, 2002 at www.envfor.nic.
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of environmental education, research, training and tourism. Project Tiger  and Project
Elephant  are the other programme initiated by the Central Government to protect
wildlife. Project Tiger was launched in 1973 with 189 the help of the world Wild
Fund for Nature (WWF) and the International Union for Conservation of Nature
and Natural Resources (IUCN).23

D. The Wildlife (Protection) Act, 2006

The Wildlife (Protection) Act, 2006 came into effect from September 4 of 2006, with
the following features:24

1. The duration and value of the sentences for disturbing the tiger reserves
have been enhanced. Hence, the penalty for an offence relating to the core
area of a tiger reserve, in case of first conviction, the imprisonment for not
less than three years extended up to seven years. The imprisonment may be
along with that may extend from Rs. 50,000 to Rs. 2 lakh. Similarly, the
punishment at second subsequent conviction level has been increased to
imprisonment upto seven years along with fine that would be something
between Rs 5 lakh to 50 lakh.

2. The National Tiger Conservation Authority (NTCA) and the Wildlife Crime
Control Bureau are to be constituted within six months from the date of
commencement of the Act. These machineries are empowered to investigate
and check the poachers and other persons who interfere with tiger and its
natural habitat. The authorities are to work in coordination with local ent
authorities and prosecute the criminals. In this regard the Bureau is empowered
to set up and gather intelligence information relating to wildlife crime in
assosication with the State Governments, and develop scientific and professional
investigation mechanism to check wildlife crimes so that the prosecution of
wildlife crime becomes easier.

E. The Biological Diversity Act, 2002

The main aim of the Act is to provide for Conservation of Biological Diversity, sustainable
use of its components and fair and equitable sharing of the benefits arising out of the use
of biological resources, knowledge and for matters, connected therewith or incidental
thereto.25 The Act has constituted a „National Biodiversity Authority  at the Centre
with its head office at Chennai, consisting of fifteen members and one Chairman
who shall be an eminent person in the’ area of conservation and sustainable use of
Biological diversity.26 The State Government also established State Biodiversity Boards
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23. See generally, UNESCO: Man and Biosphere at www.unesco.org; Project Tiger  and Project
Elephant at www.envfor.nic.in; visit also, www.iucn.org.; See also, Wildlife (Protection) Act,
1972.

24. http://envfor.nic.in/legis/wildlife
25. Act No.18 of 2003; online: http://www.envfro.nic.in.
26. Section 8 of the Act.
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which shall be body corporate. The State Governments are also authorized to notify
the areas of Biodiversity importance as biodiversity heritage site. Every local body
shall constitute a ‘Biodiversity Management Committee’ within its area for the purpose
of conservation, sustainable use and documentation of biological diversity. The
Biological Diversity Act also provides for penalties  for those who contravenes the
provisions of the Act.

OTHER PREVENTIVE MEASURES

Besides abovementioned legislative measures, various preventive steps have been
taken by the people as well as State in order to conserve precious wildlife. The
most glaring example in this context is of  Shahtoosh case. In Ashok Kumar vs. State of
Jammu and Kashmir and Others27, a Public Interest Litigation (PIL) was filed in the
J&K High Court by the petitioner seeking implementation of the provisions of J&K
Wildlife (Protection) Act as well as Convention on International Trade in Endangered
Species (CITES) which prohibits the import of ‘shahtoosh’ into India. The shahtoosh
wool is derived from the soft fur of the Tibetan antelope also known as Chiru.
Three to four such Chiru have to be killed to weave one shawl. Each shawl costs
several thousand dollars in the international market. In 1977, the Government of
India declared the said antelope as protected animal under Schedule I of the Wildlife
(Protection) Act of India, 1972. Thus hunting and trading in the products of all the
Schedule I species was deemed to be illegal and punishable with heavy fines and
imprisonment. In consequence of all this momentum to protect the said antelope
and the PIL filed in 2002, the manufacture of shahtoosh shawls was banned in the
state of Jammu and Kashmir (J&K). The J&K Assembly, further passed an Act,
which placed the Tibetan antelope (Panthelops hodgsonii) in Schedule I of the Jammu
and Kashmir Wildlife (Protection) Act, the highest protection. The court observed
that the weavers of shawls could take up alternative livelihoods such as weaving
of pashmina, as continuous shahtoosh weaving on large scale would make the
species extinct and thus ending the trade in shahtoosh permanently.
Hangul, the State animal of Jammu and Kashmir was once far stretched in the
mountains of Kashmir and parts of Chamba district of the neighboring Himachal
Pradesh is on the verge of extinction. It is considered equally significant to the
state as the tiger is to the entire India. It is the only Asiatic survivor or sub species
of the European red deer.Acoording to the latest survey in 2017, the population of
hangul is 182 in Dachigam and adjoining areas. Earlier population estimates suggest
that there were 197 in 2004 and 186 in 2015. The department of wildlife protection
has put in lots of efforts to ensure the protection and expambsion of hangul habitat.
In the recent years, another welcomed step taken by the wildlide department is a
project for improving the opoulation of hangul through insuit breeding.
Then there is conservation plans for bearded goat in J & K (Markhore). Markhor is
the largest goat which is also a globally threatened species. It is an endangered

27. Shahtoosh Case, 2005.



97

species (IUCN Red List 2000) and is included in Schedule 1 of the Indian Wildlife
Protection Act (1972) and Jammu and Kashmir Wildlife Protection Act (1978).
According to sources, the Supreme Court appointed Central Empowered Committee
(CEC) had in a meeting supported State Government’s request to release 17 crore
directly for the species conservation plan. After the Supreme Court directive on the
recommendations of the National Wild Life Board (NWLB) allowed passage of historic
Mughal Road through Heerpur Wild Life Sanctuary in the Pir Panjal ranges, the J
& K Forest, Environment and Ecology department has received the compensation
amount of Rs 17 crore for the recovery and habitat restoration of highly threatened
species Markhore in the sanctuary.28

Very few States are so fortunate as to have natural forests. State of J & k is one of
the fortunate State to have undulating natural forest named Manda. Kissing the
national highway the sanctuary is a naturalist’s delight. This golden sanctuary is
the richest and abundance of the Himalayan golden eagles, the beaded vultures,
the Indian black patridges, the Himalayan snow cocks, local cocks, the jungle fowls,
jackals, the black neck cranes,nightingale, neel gai, ducks, swans. Besides this natural
sanctuary there is Mahamaya forest, Nandini sanctuary, Surinsar, Mansar wildlife
sanctuary. The Government of J&K is takingall necessary steps to preserve this
biotic diversity.

CONCLUSION

As  already stated that habitat destruction is the main reason of wildlife depletion
in whole of the country including the State of J&K, so the habitat has to be ameliorated
by all means. For this purpose, deforestation must be stopped. The forests, which
are without wildlife, a few species must be released in them. Deforested areas need
to be reforested.
Awareness programme should be launched through electronic and print media about
the importance of wildlife. Caution boards should be erected around the habitat
areas as defined by wildlife department.  Special squads should be framed to have
a check on pouching and hunting. Shooting of wild animals must be totally stopped
and it is not possible, so it should be allowed merely in rare cases, especially for
game birds and game animals and it should be only during non-breeding time or
season.
For protecting wildlife species, wildlife management staff must have an exact idea
with regard to the habitat requirement which the wildlife species require. For this
purpose, wildlife management staff must be deputed for an advanced training
requirements.
Educational institutions should be asked to celebrate the wildlife week every year
that should includes lectures, seminars and awareness rallies about the importance
of wildlife. Wildlife week is a celebration of wild heritage and puts the spotlight on
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all creatures big and small. The goal is to educate people about wildlife, other
resources and ecology.
Besides this Wildlife Crime Control Bureau should set up toll free number for wildlife
lovers to call and report about poaching and other illegal activities involving wildlife.
The toll free number would play an important role in encouraging people to report
illegal wildlife activities.
To conclude if we do not care for these wild animals it will result in the disturbance
in the environment and time is not far away that our own survival will be threatened.
So the need of the hour is to protect the wildlife in order to have balanced environment.
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Legislation: The Root and Fruit of Social Change
[Concerning: Legislation and Social Change]
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ABSTRACT

Legislation and Sociological issues are personally related to each other, as sociology is the
study of man in society and the branch of Law controls and administers actions of human
beings in society. As defined by Lundberg and others; “Social Change refers to any modification
in established patterns of inter-human relationship and standards of conduct.” This results
from the essential social necessity which may be natural or due to the planned efforts. By
nature, human being fascinates change and change thus becomes necessity. The aim of this
paper is to develop a conceptual framework between the relation of Legislation and Social
change and highlighting that how legislature measures are viewed both as an independent
and dependent variable (cause and effect) in society and remarks the interdependence of the
legislation with other social systems. Change is the law of nature what is to-day shall be
different from what it would be tomorrow, the social structure is subject to incessant change
and the legislature plays a crucial role in the same. It is said that if you want to study
‘society’, you have to study the laws enacted by that society and you come to know whether
the society is developed or wild world. The research paper tries and highlight the impact of
the legislation on social transition and also determine that how can it be used to frame a
positive path of social change for the generations to come.
Keywords: Legislation, Social Change, Society.

INTRODUCTION

“Laws are a form of social rule emanating from political agencies.” Laws become
legislations once they are made and put into force by law-making body or authority.
Legislations, particularly social legislations have played a crucial role in bringing
about social change.
There are two opinions about the functions of law1.

* Principal of Rayat College of law, Rayat Group of Institutions, Ropar Campus, Punjab, he
can be reached at rohitsharmagaur@hotmail.com, Mobile: 9780872889

** Assistant Professor, Rayat College of Law, Rayat Group of Institutions, Ropar Campus, Punjab.
1. http://www.shareyouressays.com/essays/essay-on-social-legislation-and-social-change/86953
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The function of law, according to one view, (a) is to establish and maintain social
control. Another view stresses the dynamic role of law. (b) It states that the function
of law is not just to maintain social order through social control. It insists that law
must bring about social variation by influencing people’s behavior, beliefs and values.
We shall now scrutinize the role of law or legislation in bringing about social change.
Social legislation is often an effective means of social change only when the prevailing
social pattern is given a legal sanction2.
For example, The Hindu Marriage Act of 1955 could bring about a number of
social changes. The Act abolished all caste restrictions as a necessary requirement
for marriage. The Hindus of all castes have equivalent rights with reference to
marriage. Inter-caste marriages are now allowed. Such a situation produces what
Festinger calls ‘forced compliance”. So long as behavior involves forced compliance,
there is no internalization of the new values and so there will be disobedience of
the law. Forced compliance can only create a discrepancy between public behavior
and private belief3.
The British rule in India for the first time established the supreme authority of law
in social matters, ensuring uniformity in law and social order which India did not
have till then. Since Independence we have been passed a number of social legislations.
We know many of the evil practices such as ‘sati paratha’, child marriage etc. may
have still persisted, but they have been less followed by timely suitable legislations4.

MEANING OF SOCIAL CHANGE

Social change has been defined as any non-repetitive alteration in the constant
modes of behavioral society. Social change is held to occur only when social structure
– norms of social relations, determinate social norms and social roles changes. Thus,
a change in the established pattern of social relations between various groups in a
community would constitute social change.
Generally, the change in existing pattern of social life is known as “Social Change”.
Society and social conditions never remain static. Generally, social change is to be
understood as change in social organization.5

According to Ginsberg, Social change is change in social structure e.g. the size of a
society, the composition or balance or its part or the type of its organization.
According to Jones, “Social change devotes variation in, or modification of, any
aspect of social process, social patterns, social interaction or social organization.

2. Upendra Baxi, Towards a Sociology of Indian Law ( 1986)
3. V. Paranjape, Sociology of Law-Perspectives and Issues (1992), Vol. 5, Central India Law

Quarterly.
4. Dr. N.V. Paranjapee “Studies in Jurisprudence & Legal Theory” Central law Publication,

Allahabad.(2015)
5. Yogendra Singh, Social Change in India: Crisis and Resilence (1993)
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Social change needs to be distinguished from social transformation. Social change
is understood as repetitive alteration in the established modes of behavior in society.
Further to establish social change, there would be ideally a change in the established
social norms, social roles and patterns of social relations According to Anderson
and Parker, social change involved alteration and structure or functioning of forms
or processes themselves. Social change means there is a must change in social structure.

LEGISLATION AS A MEANS OF SOCIAL CHANGE6

Two-fold objectives of law to serve is,
• Firstly, to keep up stability and afford orderly life in the society.
• Secondly, to persuade social change by changing itself according to the needs

of the changing society.
Thus, law is an important agency of social control as by putting fear in the minds
of public. Law regulates the behavior of the people in society. Law, by using force,
makes the people conscious about their duties and obligations. Law saves precious
and good approach of the society. Thus the constitution of India, criminal, civil
laws and other statutes are designed to surmount this goal.
To understand the social change through law and legal system, it is appropiate to
understand that the working of legal system in the light of political, social, economic
perspectives which can be seen in the constitution of India. Law is a mirror to
know how people relate to one another, their conscience, what they consider worth
preserving in life, and how they define their own security.
In the last century, we’ve had a series of legislation intended for bringing about
social changes within the status of women, children, scheduled castes and other
such vulnerable groups on the one hand, whereas there was legislation for bringing
reform in social institutions like family, marriage etc. on the other7.

SOCIAL CHANGE IN INDIAN CONTEXT

If we study, law as an instrument of social change in Indian context it is pertinent
to mention that it was only after the Independence and with the adoption of Indian
Constitution, law started to function in the interest of the society and became
responsive to social needs of the nation. The constitution of India under Part III
and Part IV laid down socio-economic goals to be achieved by the state and also to
consider the needs of society while making laws. It enjoined on law the function to
make environmental adaptations of the existing legal system, feeling the needs of
the people, evolving principle of law and legislative formulation and statutory
institution which will harmonize with the urgencies of our times and translating
into action the mission of constitution.
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6. http://www.legalservicesindia.com/article/1592/Law-and-Social-Change-in-India.html
7. DR. S.N. Dhyani, “Fundamental of Jurisprudence - The Indian Approach” Central Law Agency,

Allahabad(2007)
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Incorporation of social change into legislation: In pursuance of the declared objective
of the Constitution, legislative process started for bringing about socio-economic
changes and enacted legislative started enacting series of laws in order to keep a
pace with changing structure of society.
First among them were – ‘Land reforms like abolition of Zimidari System’,
‘consolidation of holding’, ‘land ceiling’, ‘eradication of rural indebtness’, ‘improvement
of agriculture’, ‘horticulture’, ‘animal husbandry’ etc. Parliament also enacted its
First Amendment 1951 to bring about agrarian reforms in this context.

I. Legislative Concern for Environment Protection

In order to appropiate the extraordinary hitherto unknown problem and challenges
thrown by man induced changes in the environment leading to natural disaster
and environmental pollution, Legislative reacted sparely and came up with diversified
legislation for prevention and protection of environment.
Over the years, together with a spreading of environmental consciousness, there
has been a change in the traditionally-held perception that there is a trade-off between
environmental quality and fiscal growth as people have come to believe that the
two are necessarily complementary. The current focus on environment is not new—
environmental considerations have been an intrinsic part of the Indian culture. The
need for conservation and sustainable use of natural resources has been revealed in
Indian scriptures, more than three thousand years old and is reflected in the
constitutional, legislative and policy framework as also within the international
commitments of the country.
Even before India’s independence in 1947, considerable environmental legislation
remain but the important impetus for bringing a couple of well-developed framework
came only after the UN Conference on the Human Environment (Stockholm, 1972).
Under the influence of this declaration, the National Council for Environmental
Policy and Planning within the Department of Science and Technology was
acknowledged in 1972. This Council later evolved into a fullfledged Ministry of
Environment and Forests (MoEF) in 1985 which today is the apex administrative
body in the country for regulating and ensuring environmental protection. After
the Stockholm Conference, in 1976, constitutional sanction was given to environmental
concerns through the 42nd Amendment, which incorporated them into the Directive
Principles of State Policy and Fundamental Rights and Duties.
Since the 1970s an extensive network of environmental legislation has grown in the
country. The MoEF and therefore the pollution control boards (CPCB i.e. Central
Pollution Control Board and SPCBs i.e. State Pollution Control Boards) together
form the regulatory and administrative core of the world.
A policy framework has also been developed to enrich the legislative provisions.
The Policy Statement for Abatement of Pollution and therefore the National
Conservation Strategy and Policy Statement on Environment and Development were
brought out by the MoEF in 1992, to develop and promote initiatives for the protection



103

and improvement of the environment. The EAP (Environmental Action Programme)
was formulated in 1993 with the target of improving environmental services and
integrating environmental considerations in to development programmes.8

Some of some are;
• Water (Prevention and Control of Pollution) Act, 1974
• Air (Prevention and Control of Pollution) Act, 1981
• The Wildlife (Protection) Act, 1972
• The Forest (Conservation) Act, 1980
• The Environment (Protection) Act, 1986
• The National Green Tribunal Act, 2010
• The Hazardous Waste Management Regulations etc.

II. Judicial Reviews

If we look in to the growth of law in form of judicial decision we come across with
countless judgments. It all started with

• State of Madras vs. Champkam Dorairajan9: which gave us the theory of
protective discrimination and ensures social welfare of backward and weaker
section of society.

• The judgment of Maneka Gandhi vs. Union of India10 is the best one to
illustrate how far the judiciary has gone to secure fair, just and reasonable
laws to the society.

• With respect to women and child rights the decisions like Vishakha Case11

and Sarla Mudgal case12 and Sheela Barse case13 went in a long way to provide
social justice.

The list of case dealing with social justice and continues adaptation of law to the
needs of the society is countless. Since the title of the present paper is not to review
the decision of the court with regard to social justice, only few decisions are mentioned
to analyses the interplay between law and society. They all show how the views of
the Indian judiciary have been changing, in order to promote social welfare and
justice. In the end, we can say that both law and society have tremendous impact
on each other. Sometimes it’s the law that affects the society, while on other occasions,
it’s vice-versa. But ultimately, it is the interdependence between law and society

8. http://moef.gov.in/wp-content/uploads/wssd/doc2/ch2.html
9 1951 AIR SC 266, Dr. B.N.M. Tripathi, “ Jurisprudence – Legal Theory” Allahabad Law Agency,

Faridabad(2010)
10 1978 AIR 597, P.M. Bakshi, “The Constitution of India” Universal Law Publishing Co. Pvt

Ltd., Delhi(2015)
11 1997 AIR SC 3011.
12 1995 AIR SC 1531
13 JT 1988 (3) 15, Nomita Aggarwal, “Jurisprudence” Central law Publication, Allahabad. (2015).
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which bring social change. We cannot deny the fact that society need certainty and
stability but that does not mean it will remain static. So is the law which has to be
certain and stable but it can’t stand still. Change is the law of nature and if that
change warrants more laws to deal with the current problems and evils of the
society law has to provide us the vital and efficient system. To conclude it is submitted
that law has to be proactive and extra smart to bring about desired change in the
society and to perform its function to the best of its abilities.

III. Some Other Legislation for Social Change

The government of India has put in place an Act for the disabled to make sure the
disabled also form an important part of nation building.

The Persons with Disabilities (Equal Opportunities, Protection of Rights and Full
Participation) Act, 1995

It came into force on February 7, 1996. It is a big step which ensures equal opportunities
for the people with disabilities. The Act provides for both the preventive and
promotional aspects of rehabilitation like education, employment and vocational
training, reservation, research and manpower development, creation of barrier- free
environment, rehabilitation of persons with disability, unemployment allowance
for the disabled, special insurance scheme for the disabled employees and
establishment of homes for persons with severe disability etc.

The National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental
Retardation and Multiple Disability14-

1. With effect from such date as the Central Government may, by notification,
appointment, there shall be constituted, for the purpose of this Act, a body
by the name of the National Trust for Welfare of persons with Autism, Cerebral
Palsy, retardation and Multiple Disabilities which shall be a body corporate
by the name aforesaid, having perpetual succession and a common seal,
with power, subject to the supply of this Act, to accumulate, hold and eliminate
property, both movable and immovable, and both movable and immovable,
and get in touch with, and shall, by the said name, sure or be sued.

2. the overall superintendence, direction and management of the affairs and
business of the Trust shall vest during a Board which can exercise all powers
and do all acts and things which can be exercised or done by the Trust.

3. the top office of the Trust shall be at New Delhi and therefore the Board
may, with the previous approval of the Central Government, establish offices
at other places in India.

14 M.P. Tandon, “Jurisprudence Legal Theory” Allahabad Law Agency, Faridabad. (2015).
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The Rehabilitation Council of India (RCI) was set up as a registered society in
1986.

On September, 1992 the RCI Act was enacted by Parliament and it became a Statutory
Body on 22 June 1993. The Act was amended by Parliament in 2000 to form it more
broad-based. The mandate given to RCI is to manage and monitor services given to
persons with disability, to standardize syllabi and to take care of a Central
Rehabilitation Register of all qualified professionals and personnel working within
the field of Rehabilitation and education. The Act also prescribes punitive action
against unqualified persons delivering services to persons with disability.15

Maintenance and Welfare of Parents and Senior Citizens Act, 2007

It is a legislation enacted in 2007, initiated by Ministry of Social Justice and
Empowerment, Government of India., to provide simpler provision for maintenance
and welfare of parents and senior citizens. This Act makes it a legal obligation for
youngsters and heirs to supply maintenance to senior citizens and fogeys, by monthly
allowance. This Act also provides simple, speedy and cheap mechanism for the
protection of life and property of the older persons. After being gone the parliament
of India received the assent of President of India on December 29, 2007 and was
published within the Gazette of India on December 31, 2007. Some states have
already implemented the act and other states are taking steps for implementing
this Act.16

IV. Change in Status of Women

In its 1994 statement to the United Nations Human Rights Commission, the govt of
India recognized the range of girls in Indian society:
It is tough to speak generally terms about the socio-economic or status of girls in India
because women cut across variety of socio-economic, cultural and non secular groups
within the country and luxuriate in status depending upon the section or group to
which these women belong. We, therefore, have women who are highly educated,
well trained, commanding respect in society and occupying positions of authority. At
the other end of the spectrum we have women who are illiterate and poor.17

Seventy-five per cent of Indian women live in rural areas18. There are differences
between the lives of rural women and urban women. For example, women’s literacy
in rural areas is approximately 25 per cent19, whereas in urban regions it is approximately
54 per cent20. India exhibits strong regional differences, as well as divisions formed

15 Dr. J.N. Pandey, “The Constitutional Law of India” Central Law Agency, Allahabad (2015).
16 Cotterrell, Roger, The Sociology of Law, Oxford University Press, (2007).
17. Permanent Mission of India 28 Feb. 1994, 1; see also CJWL 1993, 280, 283.
18. CJWL 1993, 280.
19. IPS 30 Sept. 1992
20. Bose Jan. 1992, 28
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by the deeply entrenched caste system21. Economic divisions also exist: 40 per cent of
the inhabitants of urban areas and 51 per cent of the inhabitants of rural areas live
below the poverty line, and, while poverty is not restricted to the women of India,
there is evidence that it has a disproportionate effect on them due to their inferior
socio-economic status and the division of labour based on gender22.
Legislation has been instrumental in bringing about a change in the status of women.
Equality of sexes has been ensured by our constitution and law has endowed many
rights on women at par with men23.

1. A lady can acquire, hold and transfer absolute property additionally to
‘Stridhana’ under the Hindu Succession Act 1956. The Act further gives the
ladies the proper of succession equal to that of male heirs.

2. The Dowry Prohibition Act of 1961 requires the dowry amount to be
transferred to the bride within three months from the time of the solemnization
of the marriage. This property is her absolute property.

3. The reforms in the marriage laws of Hindus have removed many disabilities
traditionally imposed on women. It has abolished bigamy and divorce can
now be legally claimed by a wife.

4. Child Marriage Restraint Act 1929 has restrained child marriage.
5. In matters of employment, a woman is entitled for equal pay as her male

counterparts.
6. A daughter can be given and taken in adoption under the Hindu Adoption

and Maintenance Act 1956.24

7. The Indian Penal Code25; Indian Indian criminal law is set out in the Indian
Penal Code. The penal code addresses crimes against women in several sections
and deals with such things as voluntarily causing a miscarriage for reasons
other than the health of the woman (s. 312); assaulting a woman with the
intent of “outrag[ing] her modesty” (s. 354); enticing a minor “out of the
keeping of the lawful guardian” (s. 361); abducting a lady and compelling
her to marry or forcing or seducing her to interact in illicit intercourse (s.
366); exporting girls under 18 (s. 366a) and importing girls under 21 (s.
366b) for the purposes of prostitution; dealing in slaves (s. 370) and selling
or buying a minor for the purposes of prostitution, including the dedication

21. Country Reports 1992 1993, 1144
22. Narender Kumar, “The introduction to Constitutional law of India” Allahabad Law Agency,

Faridabad.(2015)
23 All references to the Indian Penal Code (IPC) are taken from: Ranchhoddas and Thakore.

1987. The Indian Penal Code. 26th ed. Revised by Mr. Justice M. Hidayatullah. Nagpur:
Wadhwa and Co.

24. CJWL 1993, 280, 282.
25. W.Friedmann,” Legal Theory” Universal Law Publishing Co. Pvt Ltd., Delhi(1967)
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of girls as Devadasi26 (ss. 372 and 373). The penal code has a section on
offences relating to marriage. These offences include deceiving a woman to
believe she is married and then cohabiting with her (s. 493), committing
bigamy (s. 494) and committing adultery with a married woman (s. 497). An
adulterous married woman is not punished as an abettor (s. 497). Section
498(a) of the legal code makes it a criminal offense for a husband or his
relatives to act in such how on drive his spouse to commit suicide or to
cause her harm or injury. The crime carries a punishment of up to three
years imprisonment and a fine. The legal code also addresses rape (see section
4.5) and violence (see section 4.1).

8. Other legislation addressing women’s rights includes the Equal Remuneration
Act 1976, the Maternity Benefits Act 1961, the Medical Termination of
Pregnancy Act 1971 etc.

V. Abolishing the Caste System

Indian society was divided into four varnas supported the role people played in
society, politics and economy. However, unlike European guilds that anyone could
join supported their professional inclinations, caste was governed by birth. Therefore,
a trader’s son was destined to be a trader, a craftsman’s son a craftsman, a soldier’s
son a soldier and a priest’s son a priest. However, some people were kept outside
this varna system. These people performed the so called ‘menial’ jobs like cleaning
sewage and garbage disposal. They were considered ‘untouchable’ by the opposite
castes within the social hierarchy and made to measure outside the town or village
limits. These people faced discrimination and exclusion for hundreds of years and
thus ended up with little or no access to education, the one empowering tool that
would help them level the playing field.
All castes, excluding Brahmins and therefore the warrior caste (Kshatriyas) were
barred from equal access to education. Interestingly women of all castes, were similarly
disempowered. Which is why when Savitribai Phule and Jyotiba Phule established
the primary all girls school at Bhidewada in Pune in 1948 it had been considered
such a radical act and generated violent opposition from the privileged sections.
Fatima Shaikh was her associate within the venture, a fellow teacher and Usman
Shaikh, a philanthrophist, gave the couple much-needed support.
An example of discrimination and exclusion is that of how the Peshwas of Pune
treated Dalits. They weren’t only forced to wear alittle pot tied with a string around
their neck to gather their spit, but many Dalits were also made to wear a broom
behind their back to wipe away their footprints!
While the govt of India abolished untouchability within the Constitution itself and
passed laws against caste based discrimination and even introduced several social

26. Devadasi is a religious practice in which young girls are dedicated to the service of a goddess.
Their “service” takes the form of prostitution (Women Magazine July 1993, 64). See section
4.6 for more information.
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action measures, these historically oppressed people continue to face several social
challenges even today.

a. Article 17 of the constitution abolished the practice of untouchability and
made its practice a punishable offence. But what does this particular term
exactly mean remained uncertain because it wasn’t defined within the
Constitution. Article 35 of the Indian Constitution (Article 35(a) (ii)) gave
the Parliament the facility to form penal laws for the offences mentioned
under Article 17.

b. The Protection of Civil Rights( PCR) Act, 1955
c. The Protection of Civil Rights( PCR) Rules, 1977
d. The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,

1989
e. The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Rules,

1995
f. Law also has been instrumental in bringing about structural transformation

by abolishing the caste system.
g. Both under the constitutional and statutory law birth into any caste are no

longer a barrier to occupational choice.
h. Abolition of untouchability by the Protection of Civil Rights has paved the

way for social mobility.27

i. Many more such instances can be cited where the changes and reforms are
brought through social legislations.

SUGGESTIONS

Law is the perfect tool for maintaining Justice and ensuring that lawlessness doesn’t
continue to prevail within society. Lawlessness can harm society in significant way.
If proper laws aren’t in situ, women and poor people will still be exploited and
abused. Stronger Laws are needed to bring positive social change. If the Judiciary
doesn’t uphold the sentences, a message will be sent to potential criminals that
they can escape from punishment after committing the crime.

1. The legislation should aim to give more tooth to the laws making it more
strict and the penalties being more tight so that the violator must think
twice before violating any law or rule made by the legislation.

2. There should be regular check on the implementation of the laws made by
the legislation, this should not be the case that laws are made and kept in
the box in the corner without keeping its implementation under the scanner.
It makes it useless to make laws and look for the social change if the follow
up is not done.

27. M.P. Jain, “Indian Constitution law” Wadhwa and Company Nagpur.(2015).
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3. The social change kept in mind should be taken up and looked into regularly
so that to come to the conclusion that the objective of the certain act or law
has been achieved or not. It would be only waste of time if there is no
impact of the law made by legislation.

4. India is a country where criminals are sharp enough to find the loopholes in
the law as soon as it is made, therefore it is the duty of legislation to make
laws which are air-tight and there is no room for the loopholes whatsoever.

CONCLUSION

This is concluded that-
Effective implementation of law as an instrument of social change. Transformation
of social system according to the need of the hour and in according with modes of
people is a matter of necessity.
Our nation is going the path of development, so ending up the problem is not the
fair solution for the nation. So it need to be changed so that our nation keep moving
in the direction of development, in keeping with values such as dignity, autonomy,
equality, and justice. Thus, we can say that legislation has helped in promoting
opportunities for the exercise of freedom, dignity and justice to the less fortunate.

Legislation: The Root and Fruit of Social Change
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Compliance and Issues Related to the Telecommunication Towers
in India: An Overview of Law and Policy

Dr. Radheshyam Prasad* & Ms. Akshita Aggarwal**

1. INTRODUCTION

Telecommunication Infrastructure is the bedrock of any developed or developing
nation for achieving the desired goal of economy and other government programs
like Digital India, Make in India etc. The sector helps in overcoming the socio-
economic barrier in the country like India where such factors plays a vital role. In
India, the telecommunication sector is more than one hundred and sixty-nine years
old and not before the year of 1850, postal was the only way of communication
across the country. In the year of 1850, electric telegraph was started for the first
time in the country between Calcutta and Diamond Harbor. In the year 1854, a
separate department was open for public. After the independence, all foreign telecom
companies were nationalized to form PTT (Posts, Telephone and Telegraph) which
was formed by the Ministry of communication. Till the year of 1984, the entire
telecom sector was under the ownership and control of the central government,
where the role of private sector was limited to manufacturing the equipment. The
Department of  Telecommunication (DoT) was set up in the year of 1984 with the
objective to cope up with the growing needs of  development in the sector across
the country which was then started by separating the postal and telephonic services
from the postal services under different departments i.e. Department of Posts and
DoT, respectively. From the year of 1990, the central government allowed private
participation in the telecom sector which was a great step in order to increase the
competition and the quality of services provided at that time. After liberalization,
the Telecom Regulatory Authority of India (TRAI) was setup inthe year 1995.
Indian telecommunication sector has undergone a ground-breaking change over a
decade. As per data available upto April2019, India ranked second in terms of
number of telecommunication subscription1 which is anticipated to grow in the

* Associate Professor of Law, UPES School of law, Dehradun (Uttrakhand), he can be reached
at radheshyampd @gmail.com, Mobile: 8979138200

** Student, UPES School of Law, Dehradun (Uttrakhand)
1. https://www.ibef.org/industry/telecommunications.aspx. (Read on September 15th, 2019 at 6:35pm)
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coming years. ‘Telecommunications’ fall under the legislative competence of the
Union List Entry 31 of Seventh Schedule of Constitution of India2 and not the
States. As the telecommunication gained its important from the last few years. Now,
India has entered into the market as one of the largest business houses in the
country.
It is the one of the few sectors among infrastructure sectors, where the capacity is
never really completed as the sector that has been established has to be either
regularly extended to achieve higher user penetration or must be regularly raised
to allow the network to provide the modern services possible.The challengein front
of  Indian policy maker is to make sure that the benefits of the new-fangled technology
is available and is handy to every citizen at a reasonable price along with securing
them from eminent threats. Our country has such vast diversity in all aspects including
geography, literacy, economic conditions. The policy makers are also required to
keep in mind the development of rural areas along with the urban areas. Apart
from revenue maximization, they have to be sensitive towards all such factors while
framing the laws.
Infrastructure definition is inclusive definition which includes structures like-

• Docks;
• Jetties;
• Locks;
• Cargo handling equipment;
• Buoys;
• Wharves;
• Landing stages;
• Inland ports;
• Road and rail access;
• Cargo storage spaces; and
• Infrastructural facilities

all these shall be construed accordingly.3According to Oxford Dictionary, infrastructure
means the basic and organizational facilities and structure required for the working
of the society or enterprise.4 Additionally, infrastructural facilities are well-definedin
two legislations, the Companies Act, 2013 and the Special Economic Zones Act,
2005. As per the Special Economic Zones Act, 2005, the infrastructure facilitiesare
defined as infrastructure facilities like industrial, commercial and social facilities,
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2. mea.gov.in. (2019). [online] Available at: https://www.mea.gov.in/Images/pdf1/S7.pdf.
(Accessed 11 Sep. 2019, 9:34 pm).

3. The Inland Waterways Authority of India act, 1985, No. 82, Acts of Parliament, 1985.
4. Infrastructure meaning, (15th September 2019, 5:00 pm) https://en.oxforddictionaries.com/

definition/infrastructure.
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which are significant for the development of the Special Economic Zone.5 As per
the Companies Act, 2013, Schedule VI read with section 556 and section 1867, the
schedule deals with infrastructural facilities along with infrastructural facilities, which
include the following:

1. Transportation: It includes road, railways, air and maritime transports.
2. Agriculture: It includes storage facilities, construction projects related to supply

of inputs to agriculture andagro-processing and storagealong with the
preservation of agro-product and perishable goods like vegetables, fruits
and flowers.

3. Water management: It includes water treatment or irrigation, distribution
andwater supply.

4. Telecommunication: It includes cellular or basic, internet service and, broadband
network,network of trucking anddomestic satellite service.

5. Commercial,maintenance and industrial and social development: It includes
real estate, tourism, public markets and building, educational institutions
and urban development.

6. Power: It includes generation, transmission and distribution of power.
7. Natural gas and Petroleum: It include production and exploration, liquefaction,

import terminals,storage terminals and re-gasification, anddistribution networks
and transmission.

8. Housing: It includes urban and rural housing and any other allied activities.
9. Other facilities: It includes mining, technology related infrastructure,

manufacturing of components, environment related infrastructure, preservation
of monuments, disaster management services and emergency services.

10. Other facility service, which may prescribed.8

Further, Telecommunication infrastructure is constituted by the combination of active
and passive infrastructure. Active infrastructure includes Radio Access Network
(RAN), feeder, antenna, Node B, cable, whereas, the passive infrastructure includes
towers, shelters and ducts. This seminar paper will focus on infrastructure related
law of telecommunication towers in India, which will includes various compliance
of the same.
As, on 8th of April, 2016 a notification was passed thereby adding annexure-1 in
order to update and synchronized master list of infrastructure sub-sector9 which
included the following:

5 Special Economic Zone Act, 2005, No. 28, Acts of Parliament, 2005 (India).
6 S. 55 deals with issue and redemption of preferences shares.
7 S. 186 deals with loan and investment by company.
8 Companies Act, 2013, No. 18, Acts of Parliament, 2013 (India).
9 This list guide the agencies who support the infrastructure sector.
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1. Transport- It includes roads, bridges, ports, shipyards, inland waterways,
airport, railway sector and public transport in the urban area.

2. Energy- It includes generation, transmission and distribution of electricity,
oil and gas pipelines and oil or gas or liquefied natural gas storage facility.

3. Water and sanitation- It includes water supply, solid waste management,
slurry pipelines and, water treatment plants, treatment,collection and disposal
structure ofirrigation, sewage and storm water drainage systems.

4. Communication- It includes fixed networks and towers of telecommunication
and telecommunication and telecom services.

5. Social and commercial infrastructure- It includes schools, colleges, hospitals,
three-star or above rated hotels, public area, post-harvest storage, terminal
markets, laboratories which do testing of soil, cold chain and convention
centers whose project is more the rupees three-hundred cores.10

In the Telecom sector, mobile towers play an integral part in providing better
connectivity. Infrastructure Provider-I came into existence when the Department of
Telecommunications (DoT) invited applications for IP-I (Infrastructure Providers
Category-I)11 registrations and IP-II (Infrastructure Providers Category-II) licenses
in the year 2000. All registered corporationsas per the Company Act 1956/2013, are
qualified to submit an application for IP-I. The only requirement to provide assets
under the category of IP-I is they are required to be registered.

2. COMPLIANCE AND ISSUES RELATED TO THE TOWER INDUSTRY IN INDIA

With the drastic change in the telecom
sector because of opening of competition
in this sector, it was then recognized
that developing telecom infrastructure
is highly cost intensive. Thereafter, DoT
issued licensed to telecom service
provider to share the passive
infrastructure with another licensed
telecom service provider which led to
the establishment of IP-I. Initially, there
was reluctance on part of service
providers to share tower because they had certain apprehension which include that
the same would result in huge whip as other service provider will have same
coverage area as well as quality of service. In order to overcome such hindrance,
TRAI issued recommendation to ensure effective sharing of telecom towers. Tower
Sharing has been an impeccable policy in order to roll- out and delivery of
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10 Ministry of Finance’s Notification date 8th April, 2016, (15th  September 2019, 6:10pm) https:/
/dea.gov.in/sites/default/files/HarmonisedMasterList_Infrastructure08042016.pdf.

11 Dot.gov.in, http://dot.gov.in/sites/default/files/List%20of%20IPI%20registered%
20Companies%20as%20on%2004-02-2019.pdf?download=1. (last visited Sep 12, 2019, 11:15 pm)
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telecommunication services in both urban and rural areas, additionally, it results in
cost reduction by at least twenty percent. At the end, it is the consumer who is
benefited with this the most as the cost of services has been reduced. There is a
requirement for framework for passive infrastructure to accelerate the growth of
the sector.12

The tower businessfacilitates and backs the exclusive andground-breakingimpression
of ‘tower sharing’ by Project ‘MOST” (Mobile Operators Shared Towers) originated
by Ministry of Communication and the Union Ministry of Urban Affairs of Government
of India. The mobile tower sharing benefits to the tower industry in great way, as
it helps economically by efficiently using capital for creating the assets. It reduces
tower proliferation. It helps in better and greater coverage thereby increasing the
connectivity and also, leads to faster roll-out. As per the data available of year
2018, the major player of the tower industry in the country is Indus Towers who
holds 163,000(approx.)13 towers. Other towers providers include American Tower,
Reliance Infratel, Bharti Infratel, GTL Infrastructure, Tower Vision, MTNL, MTS
etc. The above chart reflects the tower ownership in India.14

IP-I have played a substantial role in making accessible and reasonable telecom
services in India. There are number of laws which deals with the establishment of
telecommunication towers in the country. The following  part of the chapter will
include the brief of such legislations along with the compliance and the shortcomings
of the same. The legislations dealing with the telecom tower industry are discussed
below:

I. The Indian Telegraph Act, 188515- The act only defines the term ‘telegraph’,
that indicates that the act does not mention or define ‘telecommunication
services’ nor provide with any standard for the same. The objective of the
act is to govern the establishing, operating and maintaining of ‘telegraphs’
and therefore, it covers ‘telecommunication services’ as the Preamble of the
Act reflects the intention of the legislature evidently to include the telegraphs
in India.16

The act defines telegraph as “telegraph” which means any instrument, appliance
material or apparatus used or accomplished of use for transmission or reception

12 Dot.gov.in, http://dot.gov.in/sites/default/files/List%20of%20IPI%20registered% 20Companies
%20as%20on%2004-02-2019.pdf?download=1.(last visited Sep 12, 2019, 8:35am.)

13 Bharti Infratel looks to wrap up merger with Indus Towers Economic Times, https://
economictimes.indiatimes.com/industry/telecom/telecom-news/bharti-infratel-looks-to-wrap-
up-merger-with-indus-towers-by-may/articleshow/67464831.cms. (last visited Sep 14, 2019,
7:15am)

14 Telecom tower cos and deal trends in India | TelecomLeadTelecomLead, https://
www.telecomlead.com/telecom-equipment/telecom-tower-cos-and-deal-trends-in-india-86832
(last visited Sep 15, 2019, 7:20am).

15 Indian Telegraph Act 1885 | Department of Telecommunications | Ministry of Communication |
Government of India Dot.gov.in, http://dot.gov.in/act-rules-content/2442 (last visited Sep 15, 2019)

16 Piyush Joshi, Law relating to infrastructure projects (LexisNexis Butterworths 2) (2012).
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of signals, signs, images, writing and sounds or intelligence of any nature
by visual, wire or other electro-magnetic releases, Radio waves or Hertzian
waves, electric or magnetic means, galvanic. Explanation attached to the
section states that “Radio waves” or “Hertzian waves” means electro-magnetic
waves of frequencies lower than 3,000 giga-cycles per second proliferated in
space short of artificial guide;17

The telecommunication towers fall under the definition of telegraphs and
therefore, derives its functions and powers from the same.  As per Section 7
of the Act whichempowers the power of making rules to the Central
Government which are consistent with the act for the comportment of altogether
or any telegraphs recognized, sustained or functioned by the Government
or by individualsqualified under the  said Act.

II. TRAI-TRAI (Telecom Regulatory Authority of India) is a legal frame formed
under the Telecom Regulatory Authority of India Act, 1997 which plays the
role of watchdog for all telecoms, broadcasting and cable television industries.
There is no distinct sector-specific controller for competition law  related
issues of the sector. The TRAI have powers and certain obligations which
includes-(i) the authority to provide with various recommendations to the
DoT (Department of Telecommunications) on various problems, for example
telecom license terms, (ii) the responsibility to perform certain functions, for
example laying down quality of service standards, and also, (iii) set the
commercial charges at which telecom facilities shall be provided by telecom
operators in India. Earlier, TRAI did not have the power to exercise judicial
functions. the Telecom Disputes Settlement and Appellate Tribunal (“TDSAT”)
was established as the adjudicatory bodyfollowing to the TRAI (Amendment)
Act, 2000, authorized to decide clashes between: (i) the licensees and DoT;
(ii) among two or additional service providers; (iii) among a service providers
and a cluster of users; and (iv) to perceive and settle the petitions against
the decisions or order issued by the TRAI. An appeal  against the decision
given by TDSAT lies with the Supreme Court of India i.e. the Apex Authority.
After the decision is given by the Supreme Court, the parties are left with
no solution but to accept the same as no appeals lie after it.18

III. Right of Way Rules, 201619 (RoW) – Customarily, a right of way means an
easement rights fixed by the property owner that gives right to travel over
the land and the provision by the property owner of rational use of the
property of others, as long as it is not erratic with the practice and enjoyment
of the land by the owner. Such rights amount to excessiveadvantage for the
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17 Section 3(1) The Indian Telegraph Act, 1885.
18 Nishithdesai.com, http://www.nishithdesai.com/fileadmin/user_upload/pdfs/

Research%20Articles/India_chapter_for_the_International_Comparative_Legal_Guide_to_
Telecoms__Media___Internet_Laws_2017.pdf (last visited Sep 15, 2019, 9:25am)

19 Dot.gov.in, http://dot.gov.in/sites/default/files/2016_11_18%20RoW%20Policy.pdf (last visited
Sep 16, 2019, 6:47am)
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society at large by providing supplementarymonetary and social aid. It is
usually in a strip, acquired for or devoted to building facilities such as roads,
railroads or utilities.20

The government notified the RoW to control the underground as well as
over ground infrastructure which includes establishment of mobile towers
in the country. These rules are applicable to the telecommunication companies
holding the license under section 4(1) of the Indian Telegraph Act, 1885. The
rules were brought with the objective to simplify the allowance of right of
way permissions for construction of telecom infrastructure by creating it
time bound and transparent which would help in increasing the pace of
infrastructure in both urban as well as rural areas.
With the commencement of the ROW Rules, though, the Infrastructure
Providers Category I (IP-I) provides with the genesis of the telecommunication
industry, was not included for the benefits of ROW Rules. Such regressive
step taken by the department diminished the objective of forming IP-I.
Following to the uproar against the rules, the DoT through a memorandum
dated May 22, 2018,21 extended the advantage of to (‘IP-I’), by illuminating
that under clause 2(e)22 of the ROW Rules,  now, the term “licensee” includes
IP-I  authorized to maintain and establish assets such as right of way, dark
fibers, duct space and tower for the purpose of allowing the same on rent/
lease/ sale basis to the telecom services providers qualified under Section 4
of the Indian Telegraph Act, 1885 on commonlysettled terms and conditions.
However, the right of way was effectively permitted to IP-Is in their respective
registration certificate(s) creating ambiguity. With the clarification provided
by DoT, this vagueness has been removed.

IV. Registration of Infrastructure Provider Category-I’23-The positioning of shared
tower infrastructure by IP-I directed to rapid growth of mobile network services.
The telecom tower companies are registered with DoT under the category of
IP-1, thereby, for registration for IP-I, the current framework for regulating
the same in the country is prescribed in the guidelinesissued by DoT.  Earlier,
the legal framework under which the telecommunication towers were governed
was Policy of Setting up Mobile Telecommunication Towers, 2006 which
was then last amended by the government in year 2017. As per the rules
issued by the DoT, the following are some of the features for  IP-I-

20 OECD (2008-07-15), “Public Rights of Way for Fibre Deployment to the Home”, OECD Digital
Economy Papers, No. 143, OECD Publishing, Paris. http://dx.doi.org/10.1787/230502835656.

21 Dot.gov.in, http://dot.gov.in/sites/default/files/IP-1RoWOrder_1.PDF (last visited Sep 20,
2019, 10:30pm)

22 ‘licensee’ means any person holding a licensee issues under sub-section(1) of section 4 of the
Act.

23 Dot.gov.in,http://dot.gov.in/sites/default/files/Revised%20Guidelines%20for%20IP-
I%20Registration.pdf?download=1 (last visited Sep 20, 2019, 11:32pm)
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• The applicant is required be an Indian company which shall be registered
under the Companies Act, 1956/2013.

• Foreign Direct Investment investment of up to 100% is permitted in the
telecommunication sector. However, up to 49% should be under automatic
route and beyond 49% require prior approval from the Government i.e.
FIPB route. The guidelines given by DoT clarifies that both direct and
indirect foreign investment in the IP-I entity will be taken into consideration
for computing FDI. The Indian Foreign Exchange Management Act, 2000
and the Foreign Direct Investment Policy, 2015 (“FDI Policy”) provides
for restrictions as well as compliances on foreign investment in all sectors
to be undertaken when such investment is made.24

• The applicant company is required to make its own arrangement for ROW.
• It is essential for the IP-I registered company to submit a copy of agreement

to DoT which they have entered with the TSP within 15 days of passing
of such agreement.

IP-I are entitled to provide with assets such asDuct space,Right of Way,
Dark Fibers, and Towers on rent out /lease/sale basis to the licensees of
telecom services on terms and conditions agreed by both the parties. Some
of the TSPs like JIO have hired off their tower assets into different entities in
order to reduce the cost of services and have obtained IP category-I registration.

V. National Digital Communication Policy, 201825 (NDCP, 2018)- the objective
of this policy framework is to provide with principle framework, that will
help in creating vibrant competitive telecom market in order to reinforce the
country’s enduring competitiveness and serve the prerequisite of the nation.
The Policy replaces the National Telecom Policy, 2012. Further, it envisages
the country’s transaction to a digitally empowered economy and society by
unlocking the transformative power of digital communication networks.26

The  policy laid down certain principle to facilitate infrastructure of mobile
tower which is as follows-
• Encompassing inducements and exclusions for the installation of telecom towers.
• Conferring enhanced Rights of Way authorizations for telecom towers in

government properties.
• Endorsing and incentivizing disposition of solar and green energy for

telecom towers.
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24 FDI Policy in Telecom | Department of Telecommunications | Ministry of Communication |
Government of India Dot.gov.in, http://dot.gov.in/fdi-policy-telecom (last visited Sep 21,
2019, 4:50pm)

25 Dot.gov.in, http://dot.gov.in/sites/default/files/Final%20NDCP-2018.pdf?download=1. (last
visited Sep 23, 2019, 11:27pm)

26 NDCP 2018: Say hello to the connected future Economic Times Blog, https://
economictimes.indiatimes.com/blogs/et-commentary/ndcp-2018-say-hello-to-the-connected-
future/ (last visited Sep 22, 2019, 6:05pm)
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Further, the NDCP, 2018, predicts establishment of mobile tower industry by
incentivizing and promoting deployment of green energy and solar for telecom
tower. The objective behind such step is to reduce carbon footprints of the telecom
industry through lower energy consumption.
Further, there are certain technological standards which the licensee is required to
meet for equipment. Such standards are set through International standardization
bodies such as IEEE, IEC,ETSI, ITU, etc.
In order to meet the Environmental requirement, in the year 2008,India accepted
the International Commission for Non-Ionizing Radiation Protection (ICNIRP)
Guidelines. From time and again, the DOT has issued guidelines for permission for
setting up of mobile towers which are required to be issued by the State Government.
As per the Fact Sheet No. 304, May 2006, titled Electromagnetic Fields and Public
Health WHO (World Health Organization)concluded that “considering the very
low exposure levels and research results collected to date, there is no convincing
scientific evidence that the weak Radio Frequency (RF) Signals from base stations
and wireless networks caused adverse health effects. From all evidence accumulated
so far, no adverse short or long term health effects have been shown to occur from
the RF Signals produced by based stations.”27

In the case of Bhupesh Sehgal v. Delhi Development Authority28, an interim order was
passed by the Apex Court to deactivate a mobile tower as it was causing cancer.
Though, there is no proof as to whether the radiation emitted from the towers are
actually causing harm to human health and the environment, still, radiation from
the tower have been a major concern in India with the growth of network of mobile
services. Additionally, as held by Bombay High Court, there is no serious harm
from non-ionized radiation.29

Also, as per the latest judgment passed on 14th June 2019, it has been held by
Madras High Court that the cell phone tower creation cannot be stopped because
on doubts of radiation which is still uncertain as the same is yet to be proved. The
order stated that till a positive finding is found in the regard to causing health
hazard, cell phone towers cannot be prevented from being installed on mere
apprehensions which have no scientific backing30. Further, there is a reluctance on

27 A Journey for EMF | Department of Telecommunications | Ministry of Communication |
Government of India Dot.gov.in, http://dot.gov.in/journey-emf (last visited Sep 24, 2019,
6:46pm).

28 MANU/SCOR/45537/2016
29 Mobile towers: No serious harm from non-ionised radiation, says Bombay HC The Indian

Express, https://indianexpress.com/article/cities/mumbai/mobile-towers-no-serious-harm-from-
non-ionised-radiation says-bombay-hc-5553096/ (last visited Sep 28, 2019, 8:30am)

30 Cell phone tower erection cannot be stopped just on fears of radiation, rules Madras High
Court @businessline, https://www.thehindubusinessline.com/info-tech/cell-phone-tower-
erection-cannot-be-stopped-just-on-fears-of-radiation-rules-madras-high-court/article2
7942407.ece#. (last visited Sep 25, 2019, 1:32am)
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part of citizens in providing land for establishment of  telecom towers as the same
belief that the radiation emitted by the towers are hazards to the health of the
society. It is crucial for the telecom tower sector as it impacts the manner in which
mobile tower need to be erected in a densely populated country like us. The standards
in India are way more stringent than even the WHO standards or the standards in
other countries.
The following reflects the issues which are faced by the telecommunication sector-

I. The legal framework provided to deal with telecommunication sector falls
behind in regulating the technology and facilities available as the same keeps
on changing and advancing within short span of period. The various attempts
to govern various specialized forms of telecommunication facilities under a
single statute i.e. The Indian Telegraph Act, 1885.31

II. The telecommunication industry, even after the commencement of RoW in
various states which are somewhat parallel to the central rules, finding the
situation difficult as the implementation of rules is yet to be completed. At
the basic level, IP-I are not permissible for constructing of telecommunication
infrastructure on government land and buildings. There are challenges which
are being faced to the tower industry in getting various permissions for
installing the tower under civic control of their Board in the Cantonment
areas as the rules are not in line through policies of Central Government.

III. As per the earlier tax regime i.e. Service Tax law and additionally, as per
the draft bill of GST which was introduced in the year 2016, the Input Tax
Credit facilities was provided to telecommunication tower. However, the
cost of services is hugely impacted by the GST Bill dates 28th March 2017 as
the same specified that the Input Tax Credit will not be available for tower
infrastructure providers.32 The infrastructure providers are required to include
this supplementary tax imposition in its overall cots structure, therefore,
adding to the cost of the services of TSP (Telecommunication Service Priority)
which eventually passed on the customers. The definition of Plant and
Machinery as per CGST Bill, 2017 states ‘Plant and Machinery’ means apparatus,
equipment and machinery fixed to earth by foundation or structural support that
are used for making outward supply of goods or services or both and includes such
foundation or structural support but excludes-

(i) land, building, or any other civil structures;
(ii) telecommunication towers; and
(iii) pipelines laid outside the factory premises”33
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31 Supra 16
32 Availability of Input Tax Credit on Factory Building TaxGuru, https://taxguru.in/goods-

and-service-tax/availability-input-tax-credit-factory-building.html (last visited Sep 26, 2019,
8:43am).

33 Section 17(6) Central Goods and Services Tax Bill, 2017.
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The above definition clearly excludes telecommunication tower from the
definition of plant and machinery. On the other hand,  under the Companies
Act, 2013, the telecommunication towers are included under the definition
of ‘plant and machinery’, thereby, for the purpose of accounts and books
the towers are considered under this classification itself and the depreciation
applicable on towers is at theratespertinent for ‘plant and machinery’.

IV. The  Imposition of Property Tax on Telecommunication Towers: The main
problem with the property tax is that the same is charged at different rates
by various authorities which includes Municipal Corporations, Municipalities
and State Government. As per the judgement dated 16th December 2016, the
Hon’ble Supreme Court of India, the Municipal bodies can charge property
tax on mobile towers.34 It also states that the tax is on the use of the building
or land, as the case may be, for the resolution of the mobile tower. Whether
the judgment is applicable retrospectively or prospectively is left open for
the forums to decide.In some areas, “where telecom company establishes
Roof Top Tower on a building as a temporary structure, the municipal
corporations take them into consideration as another building i.e. like another
building on building and seeks tax on the same which amounts to unfair
practices. Additionally, as the telecom towers are subject of a Central subject,
the Local Authorities and the State including Corporations have no capability
to charge and accumulate tax in reverence of telecom towers.”35

V. Investment delinquent: As per article dated 24th May 2018, the total number
of telecom towers available was 461,000 and in furtherance to the technological
development in the country, India is in need of minimum 100,000 telecom
towers to supply the increasing data mandate.36 The transition from 3G to
4G is considered as rationalizing the capacity by the Indian Telecom
operators,the shift from 5G would be about fiberisation. For making India
fully fiberized backhaul which would intern provide with greater speed and
quality with capacity, the requirement for investment is higher for making
5G a reality. Fiberisation is expensive as the spectrum costs are over-the-top
currently. As per the data available till March 2019, the telecommunication
companies are in staggering debt of Rs. 4.3 lakh crore. This would lead in
developing new business models among the telecommunication companies
in order to launch 5G in the country.  Currently, only 25%-30% fiberisation
has been completed despite of various polices and regulation to accelerate

34 Supreme Court setback for telcos; property tax on mobile towers cleared The Financial Express,
https://www.financialexpress.com/india-news/supreme-court-setback-for-telcos-property-tax-
on-mobile-towers-cleared/476972/ (last visited Oct 1, 2019, 2:21am).

35 Main.trai.gov.in, https://main.trai.gov.in/sites/default/files/TAIPA_04102017.pdf (last visited
Oct 1, 2019)

36 India needs 100,000 telecom towers to cater to the rising data demand Business-standard.com,
https://www.business-standard.com/article/companies/india-needs-100-000-telecom-towers-
to-cater-to-rising-data-demand-118052400278_1.html (last visited Oct 1, 2019, 3:34am)
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the process. The time required for completion of the process is minimum
two to three years. Right of way approvals and higher land cost make
fiberisation cost per kilometer as high as Rs 1 crore per kilometers in metros.
The reserve price suggested by TRAI is much higher for 5G than the countries
like South Korea and United Kingdom. Additionally,there is also the spectrum
acquisitionprices in the forthcoming auctions to shell out.37 Presently, India
has nearly 1.5 million kilometers of OFC, and fewer than one-fourth of the
towers are fiber-connected. In way to developbroadband and mobile
connectivity athwart the country, it is essential to discover and exploit the
prospectsoffered by nextgeneration-networks like 5G and other ground-breaking
network entree technologiesincluding satellite communications. It would be
perilous to emphasis on Digital Communications infrastructure growth
enterprises associated to Right of Way andfibre deploymentpermissions, for
both over-ground and underground infrastructure, that will form the
foundation of next generation technologies.38 With the arrival of novel
technologies of the telecommunication, the laws of this sector have evolved
since inception. At the current time where the country is about to witness
another technological advancement i.e. introduction of 5G which involves a
huge investment, the question arises whether the current laws related with
the establishment of telecommunication towers is enough to deal with the
consequences.

VI. Though, the government has recognized the telecom tower under the umbrella
of ‘infrastructure’, but it is still a long way to go as this sector still suffers by
deficiency of basic amenities which includes priority electricity connections
at reasonable tariffs, preferential tariffs, etc. This hider the smooth functioning
of the sector and force the telecom infrastructure organizations to install
additional equipment like batteries, DG set which thereby, adds to the charge
of the services. Whereas, most of the infrastructure project for example- airport,
ports etc., have such benefits apart from funding from Government of India.39

VII. In the current scenario, India’s telephone network is reliant on on two factors
majorly. The first is electricity- two-thirds of India’s tower are associated to
the electrical grid, but sinceinconsistency in the electrical source, more than
seventy percent of the power requirement for the country’s mobile phone
comes from diesel or gasoline. On such a great scale, gasoline or fuel is
burned everyday impacting the environment. Second factor is Indian roads.
In order to maintain the towers established in a rural area of the country,
the major task for the corporations who own and function the towers is get
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37 5G is here, but where’s the fibre? CRISIL, https://www.crisil.com/en/home/our-analysis/
reports/2019/06/5g-is-here-but-wheres-the-fibre.html# (last visited Oct 2, 2019, 7:12pm)

38 Dot.gov.in, http://dot.gov.in/sites/default/files/Final%20NDCP-2018.pdf?download=1 (last
visited Oct 3, 2019, 7:30pm).

39 Main.trai.gov.in, https://main.trai.gov.in/sites/default/files/TAIPA_04102017.pdf (last visited
Oct 3, 2019, 5pm).



CPJ LAW JOURNAL [Vol. X, 2020]122

the towers repaired or maintained while facing such difficulties. This further
is added to the cost of services provided by the telecom sector.40

VIII. The Department of Telecommunication has framed ROW dated 16th November
2016 laying uniform guidelines for installation of underground and over
ground telecom infrastructure for all States and Union Territories which
addresses “the issue of single clearance, nominal one-time administrative
fee, extension of benefits application to infrastructure industry, priority
electricity connection etc. The objective of ROW was smooth rollout of telecom
communication across the country. The policies of State Government are not
aligned with the central guidelines which is resulting in obstacle for faster
roll outs of telecom infra in respective states. In certain situations, even within
a State, the Municipal Corporations have issues different policies, thereby
opening pandora’s box. For example, inMaharashtra separate Tower Installation
Policies have been notified by Pune MC, Mumbai MC, Greater Mumbai MC,
Nagpur MC, Thane MC, etc.”41 Such actions are the sources of blockage in
the process of development and the very objective to connect different
unconnectedareas of the country.42

As per the data available till February 2019, the above pie chart and the table
reflects the number of states whose policy or RoW, 2016 is aligned with the Central
Policy i.e. 12 states. Whereas, there is still a long way to go as 10 States and Union
Territory (the data does not include Jammu & Kashmir and Ladakh) are not parallel
with the Central Policy thereby, this is cumbersome for telecom tower companies
to establish tower in such states.

40 Journals.sagepub.com, https://journals.sagepub.com/doi/pdf/10.1177/1742766518759794 (last
visited Oct 4, 2019, 9:50pm)

41 States not aligning mobile tower rules with DoT norms: TAIPA The Economic Times, https:/
/economictimes.indiatimes.com/news/economy/policy/states-not-aligning-mobile-tower-rules-
with-dot-norms-taipa/articleshow/62470928.cms?from=mdr (last visited Oct 4, 2019, 10:15pm)

42 The Road to Right of Way (RoW) Voice&Data, https://www.voicendata.com/road-right-way-
row/ (last visited Oct 7, 2019, 6:43 pm).
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3. COMPARISON WITH OTHER COUNTRIES

(A) China-Being the most populated country, China, has also, the highest number
of internet users which amounts to 854,000,00043 till 30th June 2019. The separation
of the Ministry from China telecom happened in the year of 1997. The Ministry of
Posts and Telecommunication became the Ministry of Information and Industry
which later turned into the primary regulatory body as the Ministry of Industry
and Information Technology (MIIT).Since, its agreement with the World Trade
Organization, this country has made incredible development in the telecoms sector,
internet infrastructure sectors in terms of market liberalization, revenues. In particular,
in contrast with Indian framework, Chinese government relaxed several restrictions
on foreign investment in the value-added telecommunications services by establishing
the China Pilot Free Trade Zone in the year 2013. In the year of 2014, three telecoms
giants established the China Iron Tower Company to ease the co- construction along
with along sharing of iron towers, base stations and additional, basic telecoms facilities.
There are  onlythree major players in the telecom sectors of the country which are
state-owned enterprises.

(i) China Telecom which is on of the largest telecommunication State
OwnedEnterprise in China (CDMA and CDMA2000), (ii) China Mobile, it
operates in basic GSM serviced and other value-added services such as  GPRS,
SCDMA 3G network. The same holds the first position in terms of network
scale and customer base and  (iii) China Unicom, it operates to offer mobile
phone services, provide with broadband multimedia services.
The FDI norms in this sector are not liberated as the entry is restricted. In
contrary to India, where FDI is allowed up to 100 percent. From the year
201044, China has started a trial of a mixed ownership structure for telecom
business. For Basic Telecom Service Providers, under which infrastructure of
tower is covered, the cap of FDI is 49 percent.The role of MIIT is to form
plans, policies, laws, regulators, managing public information, supervising
the telecom sector and work in co-operation with other departments for smooth
functioning of the sector. Other regulators includes: (i) The PRC Telecom
Regulation which was last revised and issued by the State Council in the
year 2016, (ii) The Catalogue of Telecom Services by Category which came
into effect from 1st March, 2016 and (iii) Measures for Administration of
Telecommunication Business Operating Licenses, 2009. Whereas, in India,
there are multiple laws and regulations which are to be adhered by the
telecom tower industry before constructing a tower at a place which eventually
delays the process, thereby, affecting the development rate.The reason behind
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43 Asia Internet Usage Stats Facebook and 2019 Population Statistics Internetworldstats.com,
https://www.internetworldstats.com/stats3.htm (last visited Oct 5, 2019, 5:55pm)

44 China’s new telecom catalogue comes into force on March 1, 2016 Nortonrosefulbright.com,
https://www.nortonrosefulbright.com/en/knowledge/publications/58e670df/chinas-new-
telecom-catalogue-comes-into-force-on-march-1-2016 (last visited Oct 8, 2019, 4:12pm)



CPJ LAW JOURNAL [Vol. X, 2020]124

45 Irene Wu, Electricity and Telecom Regulation: China in Context (SSRN) (2015), https://
poseidon01.ssrn.com/delivery.php? (visited Oct 08, 2019, 11:25pm)

46 Commsalliance.com.au,https://www.commsalliance.com.au/__data/assets/pdf_file/0018/62208/
C564_2018-181206.pdf (last visited Oct 8, 2019, 12:35am)

the high rates for Internet remain high is that he interconnection rates faced
by the Internet Service providers are high due to lack of competition.45

(B) Australia: The telecommunication market in Australia is majorly divided for
landline services and mobile services that covers voice and data. The important
regulatory body of the country are the Australian Communications and Media
Authority (ACMA) Department of Communications and the Arts (DOCA),
and the Australian Competition and Consumer Commission (ACCC). As in
India, fixed line network is still prevalent as the rural area is yet to be
covered under the umbrella of telecommunication infrastructure development.
Whereas, in a developed country like Australia, there is a drastic shift from
fixed line network to national broadband network. The Telecommunication
Act, 1997 deals primarily with regulating the activity of participants in the
market which includes carriage service providers. ACMA is responsible for
issuing the licenses, determining industry standards, etc. The Mobile Phone
Base Station Deployment Industry Code which replaces the registered Mobile
Phone Base Station Deployment Industry Code deals with the installing,
intending to install, operation or contracting or arranging for the installation
of fixed radiocommunication infrastructure. The same code will be reviewed
after every five years.46 Our country should come up with similar code which
would deal with theresponsibilities and the rights of the carriers relating to
design, installation, operation of mobile base station and deployment.

4. CONCLUSION

Indian tower industry has witnessed a major shift in demand as well as the technology.
Powered by the gigantic increase in data usage and the introduction of 5G, the
growth of the telecommunication tower industry is tremendous. Initiatives like,
Smart City, Digital India initiated with an intention to  provide E-Governance services
to the citizen of the country, and other initiatives of the government depends entirely
on the facilitates provided by the telecommunication industry which further depends
upon the infrastructure and tax levy facilities available. As discussed in the paper,
telecommunication tower providers are covered under the category of IP-I for
providing passive infrastructure to the TSPs.
Like China, India is facing problem in rolling-out the telecommunication services
because of the geographical barrier along with economic difference in the areas
where one is advanced in technology whereas the other does not have basic facility
of telecommunication services. China is trying over the situation by incorporating
legislation and various policy for the same. Whereas, in Australia there is a code
dealing with the procedure of installation of telecom radiocommunication towers.
The same approach can be adopted by India for smoothing the process of installation
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of towers in the country. In both the countries i.e. China and Australia, unlike
India, the procedure is simpler and less time consuming.
Apart from taking lessons from the working of these countries, there are many
amendments which are required in our country itself. A proper code dealing with
establishing the telecom towers as current code fails to serve the purpose. Uniform
Tax regime is one of the vital issue, which is required to be dealt by the Government
for this sector.Further, although, RoW came into force in the year 2016 but IP-I was
included for licenses under the same by the notification issued in the year 2018,
additionally, in some states the guidelinesare not parallel with the central laws
which act as a hindrance to providing the required services.
In order to bridge the gap between the haves and have nots, the government is
required to overcome other difficulties which includes irregular electricity and transport
facilities. Investment can only be brought in this sector when the government will
provide with beneficial market. The telecommunication towers work as the support
of the telecommunication industry and any disavowal from accessing credit benefit
would considerablyupsurge the cost of providing the services. The investment required
for rolling out 5G services can only be met when such facilities are provided with
some incentives. Therefore, the policies which are enabling and forward looking
would play an important role in deploying faster telecom infrastructure.
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Problems Related to Homosexuality and Legal Status of
Homosexuality in India

Dr. Shalini Tyagi*

INTRODUCTION

Religion has played a significant role in determining Indian customs and traditions.
While homosexuality has not been clearly mentioned in the religious manuscripts
central to Hinduism, the largest religion in India, some interpretations have been
viewed as condemning homosexuality1. Scholars differ in their views of the situation
of homosexuality within India’s main spiritual traditions. There have been arguments
that homosexuality was both dominant and accepted in ancient Hindu society2.
Sexual acts ‘against the order of nature’ remain illegal in India, though the government
no longer seeks to impeach adults engaging in private consensual homosexual acts.
In recent years, the movement to decriminalize homosexuality has supported.
Campaigners emphasize both human rights and health issues, particularly the need
to distribute information about HIV/AIDS. Several organizations like The Naz
Foundation (India), National AIDS Control Organisation3, Law Commission of India
and The Planning Commission of India have either indirectly, or directly come out
for the support of decriminalizing homosexuality in India, and pushed for acceptance
and social equality for lesbian, gay, bisexual, and transgendered people.

CAUSES OF HOMOSEXUALITY

The reasons for such type of sexual behaviour or choice are not yet fully known
but several researches have been done and different experts have found different
results or theories. The reasons may be biological, psychological or both. As
homosexuality is not a disease to be cured, no scientific evidence is there for such
kind of behaviour.
People are interested whether homosexuality is a choice or if it’s something one is
born with. If homosexuality is caused by hereditary or natural traits, gay and lesbian
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people would be unable to change their sexual orientation, even if they wanted to.
If homosexuality is caused by ecological factors, however, then gays and lesbians
could change and become straight. No one knows why some people are in
homosexuality. There is no scientific research to prove a cause. Some researchers
believe that sexuality is a result of heredities, social, and individual factors, in
alone. The idea that family issues can reason people to be homosexual is a myth.

BIOLOGICAL REASONS

The causes of homosexuality and bisexuality are contentious (people do not agree
on them). Some people see homosexuality and bisexuality as the choice that one
person makes. However, many modern scientists have hypothesized that
homosexuality is not a choice. The causes of homosexuality are not all understood,
but genetics and its effects of prenatal hormones (when a baby is growing in its
mother) and environment are occasionally thought to be causes.
Several scientists have concluded that one is born with a particular kind of sexual
orientation and it is in genes. Thus it is a natural phenomenon. But no conclusive
proof is there that homosexual behaviour is simply a biological thing. There may
be a factor of genetics in determining one’s sexual choice but other factors might
also be there.
It was held in Naz case4, homosexuality is not a disease or a disorder and is just
another expression of human sexuality. Homosexuality was removed from the
Diagnostic and Statistical Manual of Mental Disorders (DSM) after reviewing evidence
that homosexuality is not a mental disorder. In 1987, ego-dystonic homosexuality
was not included in the revised third edition of the DSM after a similar review. In
1992, the World Health Organisation detached homosexuality from its list of mental
illnesses in the International Classification of Diseases (ICD 10)5. Guidelines of the
ICD 10 reads: “disorders of sexual preference are clearly differentiated from complaints
of gender identity and homosexuality in itself is no love terms “Men who have sex
with men” (MSM) and “women who have sex with women” (WSW) refer to people
who engage in sexual activity with others of the same sex regardless of how they
identify themselves—as many choose not to accept social identities as lesbian, gay
and bisexual. These terms are often used in medical literature and social research
to describe such groups for study, without needing to consider the issues of sexual
self-identity. The terms are seen as problematic, however, because they “obscure
social dimensions of sexuality; undermine the self-labeling of lesbian, gay, and bisexual
people; and do not sufficiently describe variations in sexual behaviour”. MSM and
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4. Ibid.
5. ICD-10 is the 10th CD-10 is the 10th revision of the International Statistical Classification of

Diseases and Related Health Problems (ICD), a medical classification list by the World Health
Organization (WHO). It contains codes for diseases, signs and symptoms, abnormal findings,
complaints, social circumstances, and external causes of injury or diseases.[1] Work on ICD-
10 began in 1983 and was completed in 1992.
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WSW are sexually active with each other for a variety of reasons with the main
ones arguably sexual pleasure, intimacy and bonding.

SOCIAL AND PSYCHOLOGICAL FACTORS

It is a fact that socio-cultural environment affects the development of a child in
significant ways. One’s family, friends, society, and experiences decides how one
views life, how one feels and how he or she acts. Thus psychological factors are
also very important in determining one’s sexual preferences. But it is true that one
single factor but combination of many things determines one’s sexual orientation.
And whatever be the reason as it is usual for a person to choose what kind of food
he/she desires to eat, what kind of living he/she wishes to have; similarly, it is
also usual that with whom he/she wants to have sexual relationship either with
opposite sex or with same sex.
Homosexuals suffer tremendous psychological harm. Fear of everything often leads
to discrimination guilt in a person. And fear of discrimination often leads to a
concealment of true identity. Many people believe that it is good to discuss causes
of homosexuality and bisexuality. Although it is easy to comprehend why
heterosexuality is (heterosexual sex produces babies), that does not explain how
the brain grows to produce heterosexual people. Heterosexuality, homosexuality,
and bisexuality all have causes, and some people believe that to discuss only the
causes of homosexuality and bisexuality suggests that there is something wrong
with people who have those orientations.

PROBLEMS AND DISCRIMINATION FACED BY THE HOMOSEXUALS IN
SOCIETY

Discriminations faced by homosexuals in our society are at various levels; beginning
from within their homes to outside world as a whole. Their entire life is a struggle
only because they are born with a particular sexual orientation which is different
from others. In fact it is proved through various scientific or psychological studies
that such behaviours are perfectly natural.
Our society is a very complex one; at one side we are most modern of societies of
the world with all the liberal thoughts and beliefs but at on another level we are
the most conservatives of societies of the world. We specially avoid facing so-called
taboo social issues such as pre-marital sexual relationship6, live-in relationship, inter-
caste or inter-religion marriages etc. Homosexuality is also one of the most avoided
or detested issues in our society. Even the mentioning of the terms Gays or Lesbians
is a strict no-no. Thus, society as whole has not accepted persons with different or
so-called unnatural sexual behaviour7.
The discrimination against LGBT8 community persons is fairly common. And it
begins from their own homes; their own family members treat it as a disease or

6. Ibid
7. LGBT, or GLBT, is an initialism that stands for lesbian, gay, bisexual, and transgender.
8. LGBT, or GLBT, is an initialism that stands for lesbian, gay, bisexual, and transgender.
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perversion and accordingly treat them badly. In fact family members feel ashamed
of in the society if any member of their family has such sexual orientation.
Outside of home, they experience all the more severe and hateful behaviour of
people, be it at work place, school, and colleges or at any other public place.
Everywhere they become a target of obnoxious comments and sexually colour jokes.
The problem is due to their appearances and way of walking or talking they are
easily recognizable and become victim of such derogatory remarks etc. In our day
to day life we pass jokes and messages ridiculing and making fun of LGBT people;
even in our movies these people are presented in a very objectionable way just to
invoke some kind of laughter among the audiences.
So overall general perception of the society is against such individuals and we are
not ready to accept them as one among ourselves. The main problems that are
being faced by the homosexual community are of discrimination, unemployment,
lack of educational facilities, homelessness, lack of medical facilities like HIV care
and hygiene, depression, hormone pill abuse, tobacco and alcohol abuse, problems
related to marriage and adoption.
Harsh treatment and discrimination by the society, Section 3779 IPC does not serve
any public purpose and legitimate state interest. Homosexuals are subjected to harsh
treatment from society and law. They are denied basic rights and are victims of
discrimination in various spheres of life, only on the basis of their sexual orientation
which is considered to be unnatural. Their basic fundamental rights are taken away
and they become victims caught by fear, misery and despair. They are harassed,
exploited, blackmailed and are victims of discrimination. The seclusion, discrimination,
humiliation and degraded treatment from the society is the result of Section 377
IPC as it enables and encourages the society to curb this “evil.

LEGAL STATUS OF HOMOSEXUALITY IN INDIA

The landmark judgement of Delhi High Court, which declared the section 377 of
IPC violates fundamental rights guaranteed by the Indian Constitution, was keeping
international, human rights and secular legal trends10.
Homosexuality should be seen in the context of the changing society as many things
which were earlier unacceptable have become acceptable with the passage of time.
In 1997 Shakuntala Devi first published study on homosexuality in India; homosexual
intercourse was a criminal offence until 2009 under section 377 of the Indian Penal
Code, 1860. This made it an offence for a person to voluntarily have “carnal intercourse
against the order of nature.” Section 377 of the Indian Penal Code (1860) relates to
unnatural offences and includes homosexuality within its domain. In India this law
relating to homosexuality was adopted from the British penal code dating to 19th

century.
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9. Ibid.
10. Kumar and Delhi High Court strike down section 377 of IPC. [Last accessed on 2011 September

13]. Available http://www.hindu.com/2009/07/03/stories/2009070358010100.htm
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WHAT IS SECTION 377, IPC?

Section 377 states:
“Whoever voluntarily has carnal intercourse against the order of nature with any
man, woman, or animal, shall be punished with imprisonment for life or with
imprisonment of either description for a term which may extend to ten years and
shall also be liable to fine” Similarly section 29211 of IPC refers to obscenity and
there is ample to include homosexuality under this section.
Also section 29412 of IPC, which penalizes any kind of “obscene behaviour in public”,
is also used against gay men.
Thus in India it is primarily section 377 which explains and defines ‘unnatural
offences’. The term ‘unnatural sex’ comes under chapter XVI of the IPC which
deals with offences affecting human body and finds its place as the last offence of
the said chapter. The title of the offence uses the word ‘unnatural sex’ as offences.
The word ‘unnatural sex’ contrary to nature; abnormal; not spontaneous. The word
‘carnal’ implies something related to physical, especially sexual needs and activities.
The definition also uses the word ‘against the order of nature’ without any elaboration,
and leaves it for the judiciary to interpret. The definition is incomplete in the sense
that what is natural for a particular society, culture or community may be quite

11. For the purposes of section (292), a book, pamphlet, paper, writing, drawing, painting
representation, figure or any other object, shall be deemed to be obscene if it is lascivious or
appeals to the prurient interest or if its effect, or (where it comprises two or more distinct
items) the effect of any one of its items, is, if taken as a whole, such as to tend to deprave
and corrupt persons who are likely, having regard to all relevant circumstances, to read, see
or hear the matter contained or embodied in it.
Whoever sells, lets to hire, distributes, publicly exhibits or in any manner puts into circulation,
or for purposes of sale, hire, distribution, public exhibition or circulation, makes, reduces or
has in his possession any obscene book, pamphlet, paper, drawing, painting, representation
or figure or any other obscene object whatsoever, or imports, exports or conveys any obscene
object for any of the purposes aforesaid, or knowing or having reason to believe that such
object will be sold, let to hire, distributed or publicly exhibited or in any manner put into
circulation, or takes part in or receives profits from any business in the course of which he
knows or has reason to believe that any such obscene objects are, for any of the purposes
aforesaid, made, produced, purchased, kept, imported, exported, conveyed, publicly exhibited
or in any manner put into circulation, or advertises or makes known by any means whatsoever
that any person is engaged or is ready to engage in any act which is an offence under this
section, or that any such obscene object can be procured from or through any person, or
offers or attempts to do any act which is an offence under this section, shall be punished 1
on first conviction with imprisonment of either description for a term which may extend to
two years, and with fine which may extend to two thousand rupees, and, in the event of a
second or subsequent conviction, with imprisonment of either description for a term which
may extend to five years, and also with fine which may extend to five thousand rupees.

12. Whoever, to the annoyance of others: does any obscene act in any public place, or sings,
recites or utters any obscene song, ballad or words, in or near any public place, shall be
punished with imprisonment of either description for a term which may extend to three
months, or with fine, or with both.



131

unnatural is to be decided by the majority. The term ‘unnatural offence’ implies
sexual perversity. Therefore, sexual intercourse per nose with a bullock is unnatural
offence within the meaning of section 377, IPC. It is this section which makes
homosexuality illegal with life imprisonment for ten years with fine.
In a judgement (Fazal Rab vs. State of Bihar13) the Supreme Court was dealing with
a case where a man had homosexual relation with a boy with the consent of boy.
The Supreme Court in 1983 observed that: ‘the offence is one under section 377,
IPC which implies sexual perversity. Considering the consent of the boy, the Supreme
Court reduced the sentence from 3 years rigorous imprisonment to six months
rigorous imprisonment. There was a another case Tarulata/Tarun in 1987 underwent
female to male sex change operation and later married to Lila in 1989, where the
Lila father filed a petition in the Gujarat High Court saying that it is a lesbian
relationship and that the marriage be annulled. The petition contends that Tarun
Kumar possesses neither the male organ nor any natural mechanism of cohabitation,
sexual intercourse and procreation of children.
Adoption of unnatural mechanism does not create manhood and such as such Tarun
Kumar is not a male. The petition called for a criminal action under sec.377. In
1992, 18 men were arrested from a park in New Delhi on the suspicion that they
are homosexuals. After protest and demonstration by gays, lesbians and human
rights group, they were released from police custody after filing a petty case against
them.
Any activity that would help deriving sexual satisfaction that was abnormal would
come within section 377 and would be considered an offence and would be considered
in offence. Therefore the first test described in Khanu14 in order to determine whether
sexual acts were against the order of nature was based on the consideration of
possibility of procreation.

CONCLUSION

The reasons behind why people are gay, straight or bisexual have long been a
source of public fascination. Psychology regards homosexuality as an alternative
form of sexuality that is not associated with pathology. Psychology also recognizes
the considerate diversity that exists among gay men and lesbians, and seeks to
address the problems they face as a result of the stigma associated with homosexuality.
Psychology regards homosexuality as an alternative form of sexuality that is not
associated with pathology. Psychology also recognizes the considerate diversity that
exists among gay men and lesbians, and seeks to address the problems they face as
a result of the stigma associated with homosexuality. In a society bound by a rigid
set of social and cultural norms that indicate the terms and condition of education,
career and marriage, the lack of family support can prove to be a big blow to the
mental and physical health LGBT people. Isolation and pressure to conform often
lead to depression, thoughts of suicide and psychosomatic diseases.

Problems Related to Homosexuality and Legal Status of Homosexuality in India

13. AIR 1983 SC 323, 1983.
14. Ibid.
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Many of them prefer to move another city to stay away from the immense pressure
to marry and to start a new family. In this condition we have to change the society’s
psychology towards homosexuals not to understand the psychology of homosexuals.
Homosexuality is considered to immoral (according to our Indian traditions and
values) and any immoral act, whether it is done publically or privately or is purely
self-regarding, should be condemned as it is wrong in itself. Sin and crime are
intermingled and so are law and immorality. Immorality cannot be separated from
the law which is majorly based on the moral codes of our society and the sanctity
of human life. The concept of private immorality is non-existent and it simply
mean what morals are practiced privately. An act that is immoral would remain a
sin irrespective of where it is done. Homosexuality is considered to be against the
order of nature and anything that has the tendency to harm the moral perceptions
of our society (and its basic foundations) should be curbed.
According to the Indian traditions and value system, gay marriages jeopardize the
institution of marriage. Gay marriages are against the religious morality that forbids
us from marrying our blood relatives. It offends the positive morality of the Indian
society and is against the values that we imbibe according to our culture. It is
against the ancient concept of family and our cultural richness and heritage. If they
are forced to marry a person of opposite gender, they tend to be untrue to them
and often engage in extra marital affairs which in turn ruin the lives of their marriage
partners as well as that of other people involved. It would also promote some
unethical concepts like adultery, live ins, male prostitution which are again against
the morality that our society upholds. Morals and cultural norms need to be respected
as they are the building blocks of a society.
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Analysis of Solution to Environmental Law Education for College
Students

Ms. Aruna Yadav*

ABSTRACT

The environmental crisis is one of 3 foremost crises to human’s development. But there are
a series of issues in present for environmental law schooling of university students, including
this course, that are low offered and absence of sustainability, colleges and universities do
now not pay sufficient attention to it. They are weak in the relevant simple theory and they
are loss of vocational schooling and so on. In order to solve the above problems, we can try
to do the “two combinations”. The first is the combination vocational training and primary
expertise and the second one is combining vocational schooling inside the school room with
out of doors of the lecture room in environmental law.
Keywords: Environmental Law Education; Vocational Training of Environmental Law;
Basic Knowledge of Environment.

INTRODUCTION

Population disaster, the disaster of resources and environmental disaster are 3 principal
crises faced by means of human to develop. If these 3 crises can’t be properly
solved, humanity may be destroyed by using themselves which is presently urgent
problems faced by way of human beings within the world. The “sustainable
improvement” as a pro- role became recommend on Environment and Development
via the United Nations Conference. The record to the Seventeenth National Congress
of the Communist Party of China burdened that “We ought to pursue comprehensive,
balanced and sustainable improvement. … so that our human beings can live and
work underneath the exceptional ecological environment conditions to obtain economic
and social sustainable development”. When it got here to very well apply the Scientific
Outlook on Development, the idea of sustainable improvement was resonated among
delegates who participated in this national congress. It is the concern of the rest of
humanity to shield the environment. All the governments inside the world have to
offer the relevant courses consistent with their curriculum situations to help university
students to form scientific opinion and ethic of environment.

* Head – Admissions & Counselling, Global Institute of Technology & Management, Gurgaon,
Haryana, she can be reached at arunayadav098@gmail.com, Mobile: 8527661926.
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THE REASON FOR ENVIRONMENTAL LAW EDUCATION

To reap this goal, China is going through a severe situation. As in comparison to
they grew up in environmental training for the advanced countries of Europe and
the United States, we have now not take note of it until 1996 while the Outline of
National Environmental Publicity and Education (from 1996 to 2010 year) has been
promulgated by way of the State Environmental Protection Administration, the
State Board of Education and the Central Propaganda Department and then, the
Coordination Committee of Provincial Environmental Propaganda and Education
have been mounted in all provinces. The Ministry of Education decided to incorporate
officially environmental education into the curriculum of the primary and secondary
colleges in China’s eighth basic schooling curriculum reform that turned into wearing
out not long ago, and the Guidelines of Environmental Education for the Primary
and Second college turned into formulated. Our university students almost had by
no means obtained any education about environment earlier than entering the
university. But as the primary force in the social creation and the future builders,
they may enter into distinct jobs and departments as soon as graduated, and most
of them becomes choice makers, managers or practitioners at exceptional levels. If
they do now not develop a great recognition of environmental laws or maybe
their behave towards environmental legal guidelines and regulations, the future of
the nation may be worrying. So it is a superb importance for China’s environmental
protection and sustainable improvement to bolster their cognizance. It has very
sturdy plasticity for them in their university days that their outlook in life and
world turned into formed maturely and normally. Generally speaking, there’s an
extremely essential significance to bolster their environmental law schooling. Through
sporting out environmental regulation schooling in university and university, it
may assist them to particular environmental concept, form focus of environmental
rights and obtain the following six goals of environmental schooling finally:
1) awakening; 2) knowledge; 3) attitude; 4) skills; 5) evaluation capacity; 6)
participation and so on. These will be extra directed and targeted, greater strength
to get immediate results. It is an important a part of environmental training. It is
aimed at forming the theory of environment by way of raising the public
consciousness of environmental law to shield their environmental rights and pastimes
by means of means oflaw. Compared to environ-intellectual ethics education and
environmental awareness schooling, it has a direct impact on the behavior of citizens,
therefore it is able to produce a more direct social impact.

PROBLEMS AND SOLUTIONS

Problems

First of all, to enhance the basis theoretical know-how of surroundings. The current
issues is that its mode is unmarried and faculties and universities do now not pay
sufficient attention to it. In phrases of colleges and universities which have provided
the fundamental environmental education, additionally it is related to environmental
protection technology, ecological ethics education in all components into a textbook,
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thus it’s far fewer hours for reading the content of environmental regulation. And
it has a strong impact on environmental training for the traditional examination-
oriented schooling methods to let the scholars misplaced the interest in mastering
associated contents. It is the most effective purpose to look at it for students that is
to deal with the examination. Such training mode makes students learn the information
handiest staying in theory, and no longer improving in exercise. Even, many college
instructors assume that it’s enough for university college students to get a general
concept approximately environmental understanding. But scholars have found inside
the survey that few college students can accurately explain the primary concepts of
surroundings such as ecosystem, hydrosphere, light pollutants and so on (Xu &
Zhu, 1998).
Secondly, lack of practice schooling of environmental law. It is vital for college
students to improve their sensible abilities of regulation in the environmental regulation
training. If they realize the specifications and its dating of Prevention and Control
of Environmental Pollution Law, Protection of Natural Resources Law, International
Environmental Law, the college students can imshow their capacity to implead and
deal with the disputes of environment and resources according to the specification
of Natural Resources and Environmental Protection Law. They also can improve
their capability to use it effectively through deeply understanding the connection
and differences among Natural Re- assets and Environmental Protection Law, the
associated substantive and procedural laws. All of those is absent from our present
felony education (Dong & Wang, 2006). It is common for our college students who
important in regulation have poor ability to practice. And other students’ practice
shine light in this respect. It normally displays that the regulation graduates are
lack of potential to practice and that they do no longer understand the manner of
regulation’s sensible operation. They apply the laws clearly and mechanically. They
cannot reply to the emergencies, the hard and complicated case because of lack of
comprehensive evaluation for a specific circumstance of the case. According to the
revel in of judicial departments, they will be capable of pay attention the cases,
manage the instances and act as agent of numerous prison affairs at the least 3 or
four years later after they graduated from faculties and universities to work within
the felony practice department (Zhou, 2006). Therefore, the environmental regulation
training should be supplied the important legal vocational education for students.

SOLUTIONS

We ought to integrate environmental schooling approximately basic expertise with
legal vocational training of surroundings. Like most countries inside the world,
felony schooling is a sort of undergraduate education in China and college students
don’t have any history for other better schooling before entering regulation school.
But the criminal schooling is a form of graduate training in the United States wherein
students are asked to be have to get hold of the related disciplines for four years
before enrollment. Because the criminal device is a widespread policies for all
components of the nation and social ledge of environment.

Analysis of Solution to Environmental Law Education for College Students
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Firstly, speak me about the basis theoretical education of environment. All universities
should provide a specialized compulsory route of environment schooling
approximately environmental criminal training. This course must encompass all
components of environmental information, like environmental law training,
environmental ethics education, environmental safety. The undergraduate students
could be educated the specialised environmental laws schooling inturn. All schools
have to additionally offer the route of environmental regulation training when it
comes to professional course for the feature of discipline. University is a cradle to
domesticate the specialized qualified skills and specific disciplines have specific
functions, in order that they have special results on surroundings. Accordingly, all
schools must offer this path which are highly focused for their students in keeping
with their personal professional functions that allows you to enhance their sensitivity
to the environmental influence, in addition, to assist them to comply with the
guidelines of environmental law and improve their environmental consciousness
inside the future of their layout or work. Colleges and universities need to also
provide the elective guides in terms of environmental laws to fulfill exceptional
college students’ call for for the know-how of environmental law. This educational
plan is to make up for a lack of the each above, to satisfy the needs of different
students from different majors and to cultivate the compound abilities for the
modernization creation of our country, the school ought to offer some elective
publications to fulfill the students’ want for special knowledges.
Secondly, talking about felony vocational training of environment. It may be divided
into two modes of different schooling- education inside the school room and outside
of study room.
Legal vocational training of environment within the classroom. Environmental legal
guidelines cannot be separated from the exercise and it. It is an important part of
the environmental regulation education. The case teaching technique in it’s miles
in particular for first. This teaching approach in the prison schooling has usually
been emphasized, and its importance goes without saying (Dou, 2009).
Like Ron Dyer saidÿ “Law as a technological know-how consists of sure standards
or doctrines. To have this kind of mastery of these as with a purpose to apply them
with constant facility and truth to the ever-tangled skein of human affairs, is what
constitutes a true lawyer … and the handiest technique to understand these principles
is gaining knowledge of instances consisting of these principles.”
It may be divided into two kinds for the teaching cases of this course. One is the
kind of description, the opposite is the sort of discussion. The former is used to
illustrate these regulations or principles to assist students to understand and deepen
their impression for the case after it is introduced a rule or principle of a regulation.
These instances are generally simple and less controversial and are in general used
at normal times. Of route, this teaching technique is likewise very important, however
it’s miles extra as a supplementary approach to study its theory. The latter is a
more complicated and debatable instances and can be argued from specific points.
It is frequently the headspring of some new guidelines and criminal mind and
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additionally the nice assets to train students’ competencies of environmental law
thinking.
Legal vocational education of environment out of the class-room. It can assist college
students to acquire greater perceptual understanding and arouse college students’
enthusiasm for studying. This display uses Q and A of environmental regulation to
fully mobilize their initiative in active getting to know. This teaching approach is
making an attempt to make the publications meaningful and thrilling for them to
analyze and relax, and it’ll be to beautify college students’ learning motivation and
make college students taking part the activity consciously. Not handiest it’s far a
type of improvement for participants, however also it is able to be acquired a few
environmental felony know- ledges inside the system for the audiences. Furthermore,
they are organized to take part in the exercise of environmental protection. Facts
communicate louder than words, schools and universities have to organize college
students to participate in various practices of environmental safety to understand
the significance of environmental protection for themselves, legal expertise in
surroundings for environmental protection and protective them-selves environmental
rights by way of manner of regulation inside the technique. It can fundamentally
encourage the students’ preference to study the knowledges of environmental law
through this method. Firstly, they’re recommended to set up affiliation when it
comes to environmental schooling and environmental laws (Peng, 2011). Association
sports is a spotlight on campus, pupil fraternities and societies to create with the
aid of themselves can absolutely play an amazing role in selling environmental
felony education for them. Encouraged by using the applicable associations, they
could follow the know-how of environmental law inside the study room to exercise
and study extra knowledges from practice, it’s far clearly to do that it comes from
practice to exercise. Secondly, it’s also an important platform for affiliation to sell
the information of environmental regulation. They will hold numerous activate thru
their impartial operation and sell each other. It can often deliver many college
students to join in this group and this knowledge can be continuous effectively
spread among them. Thus, the simulation sports ought to be mounted like moot
court, case stimulation and so on. Such sports not only can increase their environmental
felony knowledge, but additionally make them realise felony seriousness and
inviolability. They will also be found out the harm to the society and the human
cased by environmental regulation violations. This is a guidance for them to later
officially participate in the judicial sports through their simulating experience.
Ultimately, it may help them to improve their environmental crisis recognition and
remind them to remedy it with the aid of manner once they encountered the
environmental problems. It can really be transferred into their power of outside
behavior.

CONCLUSION

In the eighteenth report “Promotion of ecological civilization”, comrade Hu Jintao
puts forward that, “the construction of ecological civilization is a long-term mission
for the well being of humans and China’s future. Faced with increasing aid constraints,

Analysis of Solution to Environmental Law Education for College Students
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intense environmental pollution and ecosystem degradation, we ought to foster
our ecological civilization’s concept to appreciate for, comply with and protect nature.
It should be put in a outstanding position and be part of economic, political, culture
and social construction. It facilitates us to work difficult to construct our beautiful
country ... Create a terrific running and residing condition for human beings and
make a contribution to the ecological safety for world (Li, 2001).” It performs a
positive, far-accomplishing position to construct ecological civilization, build our
stunning country, create an excellent running and dwelling circumstance for human
beings and make contributions to ecological security for world.
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Role of Independent Director in Strengthening Corporate
Governance in India vis-à-vis General Directors
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ABSTRACT

Provision for the independent director has been made for the purpose of strengthening
corporate governance, but recent scandals are malicing the image of companies in India,
among the foreign investors. Satyam scam, Enron, World Cometc cases have laid emphasis
on the need independent director.
Nothing substantial could be achieved even after Clause 49 of the SEBI listing agreement,
Birla report, CII recommendation, Narayan Murthy Committee, J.J. Irani Committee report.
Tata and other casesshow that the independent director is working in a promoter’s line;
hasfailed to keepa check on the management and promoters against unjust enrichment. This
article would find a gap in the actual working of IDs and the role of IDs in principle.

INTRODUCTION

Since the emergence of big corporate scandals in India1, there has been much debate
on Corporate Governance and also, the role of company director including the
independent director (“hereinafter ID”). India being a preferred investment destination,
we have to fortify the governance norms more positively, so to achieve the highest

* Research Scholar, Central University of South Bihar, he can be reached at avinashsanil@gmail.com,
Mobile: 9716732315.

1 Major Corporate Debacles of recent times like Kingfisher, Sahara, Satyam etc has, again and
again, proved the inability of Company Act 1956 to be ineffective in upholding Corporate
Governance. Every time it is the Directors who are responsible for breaking Shareholders
expectation and sometimes betraying the sentiments of stakeholders under a false veil of
charisma while using the corporate mechanism to fulfil personal welfare. To meet this challenge
Companies Act 2013 has been enacted almost 50 years after the last amendment. It is built on
the principles of responsibility of the Board, protection of interests of the Shareholders, self-
regulation and openness through disclosures. The 2013 Act has ensured several effective
measures through clearly defining liabilities and responsibilities of the Directors and penal
actions on failure to follow the same.
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investment ever.2 The role of Independent Director being crucial for acting as a
watchdog we have to strengthen the role of the independent director too.3

Generally, the directors in an enterprise are prominent as it provides strategic guidance,
leadership, management and exercises control.4 Independent director (non-executive
director) constitutes the category of directors who helps the company in improving
corporate credibility and governance standards but doesn’t owns any share of the
company nor does have any financial relationship with the company other the
sitting fees it receives.5 They play an important role in bringing transparency,
accountability and credibility in the firms. An effective and balanced board may
only be ensured with the appointment of IDs.6

2 Available at https://samvadpartners.com/wp-content/uploads/2017/04/Roles-Responsibilities-
and-Liabilities-of-Directors-in-India.pdf (accessed on 11.03.2018).

3 This has also been decided by Company Law Board in Central Government Vs. Sterling Holiday
Resorts (India) Ltd and Ors (2006 131 CompCas 6 CLB, 2006 71 SCL 372 CLB) that the Board of
directors should be strengthened by appointing IDs. For more details see All Answers ltd,
‘Indian Companies and Independent Directors” (available at https://www.lawteacher.net/free-
law-essays/company-law/indian-companies-and-independent-directors-law-essays.php?vref=1
(accessed on 26.09.2018).

4 The term “director” in Companies Act 2013 under Section 2 (34)  is defined as “a director
appointed to the Board of a company”., wherein Board of Directors or Board, in relation to a
company, means the collective body of the directors of the company. As per Chapter XI,
Section 149 of the Companies Act 2013, it is mandatory for every company to have a Board
of Directors.

In Public Company minimum 3 and maximum 15 nos. of Directors is a must; and at least
1/3 rd number of Independent Directors.

5 Available at https://www.google.com/amp/s/blog.ipleaders.in/directors-duties/amp/ (accessed
on 11.02.2019).

6 As per section (47) of Act “independent director” means an independent director referred to
in section 149.

As per sub-section 6 of Section 149 of Act, Independent Director means a director other
than a managing director or whole-time director or a nominee director:
(a) who, in the opinion of the Board, is a person of integrity and possesses relevant expertise

and experience;
(b)

(i) who is or was not a promoter of the company or its holding, subsidiary or associate
company;

(ii) who is not related to promoters or directors in the company, its holding, subsidiary
or associate company;

(c) who has or had no pecuniary relationship with the company, its holding, subsidiary or
associate company, or their promoters, or directors, during the two immediately preceding
financial years or during the current financial year;

(d) none of whose relatives has or had pecuniary relationship or transaction with the company,
its holding, subsidiary or associate company, or their promoters, or directors, amounting
to two percent or more of its gross turnover or total income or fifty lakh rupees or such
higher amount as may be prescribed, whichever is lower, during the two immediately
preceding financial years or during the current financial year;
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It was expected that the introduction of governance norms and provisions relating
to independent director would cure the irregularities in public companies, but nothing
substantial could be done, yet. After Satyam scam, and even before Satyam in the
case of Enron, WorldCom case a question mark has been put on the role on the
independent director. The IDs has failed to perform the basic duty of keeping a
check on the management and promoters against unjust enrichment. We find that
there is a large gap between the actual working of IDs and the role of IDs in
principle. Therefore in the paper, I would like to critically analyse the proviso
relating to independent director and also the actual working of ID and would try
to make suggestions so as to achieve the standard governance norms in the line of
US, UK and so on. I have extracted certain highlights and key provisions from the
relevant statutory provisions, rules there under, case laws, and guidelines that set
the framework for ID.

2. NEED FOR ID’S IN INDIA

1) The concept of governance has emerged as prominent solutions of the
governance problems in a public enterprise and the concept of ID emerged
with the idea of corporate governance. It was felt that the IDs would work
independently, and being independent ID would be able to represent the
larger interest of the shareholders including the minority shareholder (The
overall working of any enterprise depends on how the interest of the
shareholders including the minority shareholders has been protected).

2) It is pertinent that Indian management is different than the US corporate
structure, e.g. 75 percent of large listed Indian companies are family-owned.

Role of Independent Director in Strengthening Corporate Governance in India vis-à-vis . . .

(e) who, neither himself nor any of his relatives:
(i) holds or has held the position of key managerial personnel or is or has been

employee of the company or its holding, subsidiary or associate company in any
of the three financial years immediately preceding the financial year in which he
is proposed to be appointed;

(ii) is or has been an employee or proprietor or a partner, in any of the three financial
years immediately preceding the financial year in which he is proposed to be
appointed, of:
(A) a firm of auditors or company secretaries in practice or cost auditors of the

company or its holding, subsidiary or associate company; or
(B) any legal or a consulting firm that has or had any transaction with the company,

its holding, subsidiary or associate company amounting to ten per cent or
more of the gross turnover of such firm;

(iii) holds together with his relatives two per cent. or more of the total voting power
of the company; or

(iv) is a Chief Executive or director, by whatever name called, of any nonprofitorganisation
that receives twenty-five per cent or more of its receipts from the company, any of
its promoters, directors or its holding, subsidiary or associate company or that
holds two percent or more of the total voting power of the company; or

(f) who possesses such other qualifications as may be prescribed.
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In the above companies, most of the substantial decisions7 are taken by the
family members and other board members or the stakeholders are a mere
spectator. Thereby, there must be independent members in the board to
represent the general welfare of the firm.

3) As per the rules management cannot act unfair to any of the shareholders.
Still, the majority shareholder continued acting for personal gains, even at
the cost of the company’s overall interest. The promoters having controlling
shareholding are responsible to appoint the directors, board members and
thereby they usually act in the larger interest of the majority shareholder. It
was felt that the IDs being independent of any financial interest in the company
would be able to represent the minority shareholders’ interest too.

4) It was also felt that the downgrading reputation of Corporate Governance in
India would fortify the investors’ mind, not to invest in India. This situation
is not good and in direct conflict with the government policy of attracting
more and more investment.

5) The situation was further aggravated with the big corporate scandals and
thereby the government or the regulatory bodies started working aggressively.

3. EVOLUTION OF THE CONCEPT OF IDS IN INDIA

The 1991 liberalization era brought many challenges before the Indian business
regulators and soon thereafter Securities and Exchange Board of India (“hereinafter
SEBI”) 1992 took charge of the securities market protection and started introducing
substantive reforms in governance norms. Clause 49 of the SEBI listing agreement
with further amendments, the Birla report, the Confederation of Indian Industries
(“hereinafter CII”) recommendation as well as the report submitted by Mangalam
Birla Committee made provisions related to ID not exactly in the line of western
governance norms, were few developments which further controlled the situation.
First time in 1998, inside the industry, a National Taskforce was constituted by the
CII. CII also suggested code for “Desirable Corporate Governance”, which was a voluntary
recommendation and still adopted by few companies. It is Kumar Mangalam Birla
Committee, constituted by SEBI, which for the first time introduced the concept of
IDs in India. Soon thereafter, this has been incorporated in Clause 49 of the Listing
Agreement. The Birla report stipulated that IDs do not have any relation with the
company and even with its stakeholders, except they receive remuneration. As per the Birla
committee, the above report is not sufficient to affect the independent judgement of the
board.8

After Enron debacle and a sequel to SOX in the United States, Ministry of Corporate
Affairs (“hereinafter MCA”) constituted Naresh Chandra Committee which introduced

7 Significant shareholding is called when 30 per cent upwards share is held by a single family
or individual.

8 Independent Directors–A hand book, available at https://www.icsi.edu/media/webmodules/
companiesact2013/INDEPENDENT%20DIRECTOR.pdf (accessed on 17.05.2018).
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new thoughts to an institution of ID. The above committee recommended that 50%
of the total members of the board must be IDs. The committee also recommended
that the IDs should be trained, remuneration should be given to the IDs and further
to keep them independent they must get an exemption from criminal and civil
liabilities.9

Further, in the year 2002-03 SEBI constituted Narayan Murthy Committee which
adopted the same definition of the IDs, given by Chandra committee. Though, the
Murthy Committee recommended that the term of the IDs should be of nine-year
and further the committee recommended that the qualification and remuneration
of ID must be specified. The committee also stressed on the need for evaluating the
performance of non-executive directors. The Murthy committee though rejected the
Chandra committee recommendation of treating nominee directors of financial
institutions at par with IDs.10

The Murthy Committee was followed by J.J. Irani Committee 2004 (constituted by
MCA) to bring the corporate governance norms into statutory form by revamping
the Companies Act. Though the committee recommended many norms in relation
to IDs, that was in conflict with Clause 49 of the listing agreement and also with
the views opted by Murthy Committee. For instance, the Irani committee recommended
that only one-third of the total member should be IDs, while it was suggested upto
50% by the Murthy Committee. The existing corporate governance practices relating
to IDs are based on Murthy Report.

4. INDEPENDENT DIRECTORS IN INDIA

The concept of ID being new in India, there is no uniform rules and regulation in
this regard. The legislature and the executive have failed to include the provisions
relating to ID in the new companies act and only a few were included.11 Still, the
2013 Act makes a considerable effort to bring the role of independent director in
line with changing needs.12

Role of Independent Director in Strengthening Corporate Governance in India vis-à-vis . . .

9 All Answers ltd, ‘Indian Companies and Independent Directors”  (available at https://
www.lawteacher.net/free-law-essays/company-law/indian-companies-and-independent-
directors-law-essays.php?vref=1 (accessed on 26.09.2018).

10 As under Para I. (A) of Clause 49 of Listing Agreement, As per clause 49 of the listening
agreement, an ID is a non-executive director who does not have any pecuniary relationship
with the company, its promoters, senior management or affiliate companies, is not related to
promoters or the senior management, and/or has not been an executive with the company in
the three preceding financial years. For more details see, Ibid.

11 Provisions relating to Independent Directors have been taken from Sections 149, 150 of Companies
Act, 2013 and Schedule IV read with Rule 4, 5 & 6 of the Companies ( Appointment and
Qualification of Directors) rules, 2014.

12 The Companies Act 2013 gives recognition to the idea of Independent Director, which was
earlier part of the listing agreement only. It means a director other than a whole time director
or the Managing Director or a nominee director who fulfils the criteria’s mentioned in Section
149.
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4.1 Board of Directors

Neville, J. has beautifully defined the board of director as the brain of the company,13

and further asserted that when the brain function corporation is said to function.14As
per the 2013 Act, there is a provision that the company board must have a max of
15 directors on the board (the purpose behind providing for the maximum number
of the director is to ensure the effective functioning of the board by bringing in
diversity).15 The act also provides for at least one women director must be on the
roll.16 The company must have at least one director who has stayed in India for a
total period of not less than 182 days in the previous calendar year.17 From 01.04.2014,
the Act has mandated all listed public companies to have at least one-third of the
total Directors to be independent.

4.2 Appointment of ID

The existing Companies Act does not talk about the appointment of IDs. The
appointment of IDs is dealt/ governed by SEBI in case of listed companies. The
proviso notified by SEBI, for the appointment of ID is the same for every listed
company, where the chairman of the board is a non-executive director. But, where
the regular non-executive chairman is not there, the SEBI provides that at least 50
percent of the board members must be IDs. For the appointment of IDs, a general
resolution should be passed by the shareholder at the general meeting. The unlisted
company is not required to appoint the IDs. Under the present norms, a person
may enjoy the ID position in a maximum of seven listed companies. If such person
is a whole-time director in a listed company he can be appointed ID in a maximum
of three listed companies.18

The Cadbury Committee in 1992 provided for the appointment of IDs19 for better
governance. The committee provides that “the positive attributes of independence and

13 Bath and Standard Land Co.,(1910) 2 Ch. 408.
14 State trading Corporation V. CTO, AIR 1963 S.C. 1811.
15 Available at https://www.academia.edu/8224531/companies_Act_2013_a_new_wave_

of_effective_regulation_and_corporate_governance_in_India (accessed on 18.05.2017).
16 Ibid.
17 S.C Tripathi, “New Company Law”, first ed. (reprint), 2015, Central Law Agency.
18 Available at https://indianexpress.com/article/explained/seeking-independent-directors-ratan-

tata-nusli-wadia-sebi-companies-act-4511170/ (accessed on 17.11.2018).
19 ID is one who: “apart from receiving director’s remuneration, does not have any material pecuniary

relationships or transactions with the company, its promoters, its senior management or its holding
company, its subsidiaries and associated companies; is not related to promoters or management at the
board level or at one level below the board; has not been an executive of the company in the immediately
preceding three financial years; is not a partner or an executive of the statutory audit firm or the
internal audit firm that is associated with the company, and has not been a partner or an executive of
any such firm for the last three years. This will also apply to legal firm(s) and consulting firm(s) that
have a material association with the entity is not a supplier, service provider or customer of the
company. This should include lessor-lessee type relationships also; and is not a substantial shareholder
of the company, i.e. owning two percent or more of the block of voting shares.”
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specify that the candidate must possess the relevant experience and expertise and must be a
person of unity and integrity.” The above qualification is subject to the opinion of the
board and no outsiders are eligible to check the above eligibility criteria. The Companies
(Appointment of Directors) Rules, 2014 under rule 5 provides that an ID shall possess
appropriate skills, knowledge and experience, in at least in his core area including
law, management, marketing, sales etc or other disciplines related to the company.
It is also provided that a small shareholder director shall be considered as an
independent director20; if he is eligible for appointment as an independent director
u/s 149 (6) and if he gives a declaration of his independent u/s 149(7).
During the selection process, the Board ensures that the appointee must possess
the significant skills, knowledge and experience, so to enable the Board to discharge
its functions and duties effectively.21

4.2.1 Tenure: The appointment is for a term of 5 years ending on 6th Annual General
Meeting of the Company following the date of appointment and shall not be liable
to retirement by rotation. However, he may not be appointed for more than 2
consecutive terms. Unless the appointment is renewed on or prior to the Termination
Date, the appointment shall come to an end on the Termination Date.22 The
appointment is as per the Company’s Articles of Association.23

4.2.2 Termination: The appointment may be terminated with or without cause at
any time by the Company with immediate effect as per the rules and regulation or,
as applicable, or upon the resignation of the ID, or if Board of Directors (excluding
the concerned ID) is of opinion that the continued appointment is not in the interest
of the Company.
4.2.3 During the term of the appointment, the ID may be asked to serve on one or
more of the Board Committees including Audit Committee, Nomination and
Remuneration Committee, Stakeholders’ Relationship Committee, CSR Committee
or such committee of the Board of the Directors from time to time and copies of the
terms of reference for each of those committees will be provided to him.24

4.2.4 Nominee Director as Independent Director: The newly enacted Companies
Act u/s 149(6) and amended clause 10 of the listing agreement provides that the
nominee director is not ID as the above provision has been enacted to safeguard
the autonomy of the ID and transparency on the other hand.
4.2.5 Remuneration: The IDs are entitled to the fees for attending meetings of the
board. IDs are not entitled to any employee stock options.
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20 It requires that independent directors (or their relatives) not do business with the company
which amounts to more than 10% of the turnover of the company in the past two years.

21 Available at https://www.persistent.com/investors/terms-and-conditions-of-appointment-of-
independent-directors/ (accessed on 17.04.2018).

22 The above provision have been introduced as to ensure the independence of IDs and so not
to become too familiar with the management and promoters.

23 Ibid.
24 Ibid.
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5. DUTIES AND POWERS OF THE INDEPENDENT DIRECTORS

The IDs do not keep pecuniary interest in the company and thereby he is independent
in regard to representing the interest of the shareholders.25

5.1 Duties of the General Director26

Before going into the details of the duties of the Independent Director, ID being the
director, we need to understand the duties of the general directors. The director of
a company has multifaceted duties, which are governed through laws, statutes and
company regulation.

a. Fiduciary Duty; the director is under a fiduciary duty to act honestly and is
not expected to abuse the position in whatsoever manner. In Fatehchandkhad
v. Hindsons (Patiala) Ltd.27 Court explained that “to act honestly” includes the
duty not to utilize the position and knowledge possessed by him to the
detriment of the company interest. In case of Cook v. Deeks28 Privy Council
held that the directors who assume complete control of a company’s affairs
must keep in mind that they are not at liberty to sacrifice the interest of
company which they are bound to protect. A company is even entitled to
recover such secret commissions made by its directors.29 The ID holds the
fiduciary relationship with the company and if violating the fiduciary relation,
they may face civil and criminal liability.

b. Duties of Care and Skill; as describes by Charles worth30 the director is
required to perform his duties with due care and skill. Director is duty-
bound to take such precautions and show such diligence in their office as a
prudent man of business would exercise in the management of his own
affairs31. The same applies to the ID too.

c. Duty to Attend the Board Meetings; Section 165 of the 2013 Act provides
that no person can be a director of more than fifteen companies. Thus a director

25 MCA regularly provided or clarified the provisions relating to the appointment and qualification
of IDs, like thru vide Circular No. 1/22/2013-CL-V dated 09.06.2014 the ministry issued
clarifications with respect to Pecuniary Relationship of IDs with the company and its stakeholders.
In case, a company carries out transactions in the ordinary course of business at arm’s length
price with an ID, such ID would not be said to have ‘pecuniary relationship’ with the company.
In case of IDs, ‘Pecuniary Relationship’ does not include receipt of remuneration by way of
sitting fees, reimbursement of expenses for participation in the Board and other meetings
and remuneration in the form of commission.

26 The Duties of the Directors has been ensemble under Section 166 of the 2013 Act and applies
to all types of Directors including Independent Directors.

27 A.I.R.1956 Pepsu 89.
28 (1916) 1 A.C.554 (PC).
29 Grant v. Gold Exploration Development Syndicate Ltd., (1900) 1 Q.B.233.
30 On Company law 14th Ed., pg.374.
31 Trustees of the Orange River Land & Asbestos Company vs King (1892). Available at https:/

/www.google.com/amp/s/blog.ipleaders.in/directors-duties/amp/ (accessed on 11.02.2019).
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cannot attend all the meetings of the board of directors but in Charitable Corpn.
V. Sutton32, it was held that “if some persons are guilty of gross non-attendance,
and leave the management entirely to others they can be guilty of breach of trust.”
The ID is also expected to attend the board meetings and the committee meetings.

d. Duty not to Delegate; according to Sec 179 of the Companies Act a delegation
of functions such as the power to borrow money, the power to invest fund
and power to make loan are regarded as delegated powers. A director can
be held liable for the delegated power. In Palai Central Bank Ltd. v. Joseph
Augusti,33 Kerala High court rejected the director’s plea that they relied on
the efficiency and competency of their staff and auditors who always certified
the account as true. In Official Liquidator v. Shri Krishna Prasad Singh34, the
court has held that in company’s matter the position of the managing director
and the chairman of the board of directors is not the same therefore he
cannot escape the liability arising out of it. It is, therefore, the ID too cannot
escape from his liability by delegating and thereby he has to perform his
duties by his own.

e. Duties to Disclose Interest; Sec 111 of Companies Act imposes a duty on
the particular director to make a disclosure, if he himself or his relative, is a
partner or has any interest in a firm. In Parker v. Mc. Kenna35 “no man,
acting as an agent be allowed to put himself into a position in which his
interest and his duty will be in conflict. In Walchandnagar industries v.
Ratanchand36, Bombay high court has held that a director, who is interested
in a transaction of the company, is bound to disclose his interest to the
board at the first meeting after he has become so interested. As the ID is not
directly interest party in the company, therefore, disclosure of the interest is
not necessary for them, to the extent of the general directors. As in the
disclosure, it is found that the person is having shareholdings of more than
10%, his name would not be considered for the post of the ID.

5.2 LIABILITIES OF THE GENERAL DIRECTOR

A director is the heart and soul of the company therefore the directors are bound
to shoulder certain liabilities toward the company, shareholder and also toward
the public at large.

i. Liability for Negligence; a Director of the company would be liable for
negligence committed by him or by his staff. A Director must perform his
duties with reasonable care and due diligence, at least with such standard
which might be expected from a man of ordinary prudence to take in the
same situation on his own behalf.37
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32 (1742) 26 ER 642.
33 (1966) 1 Comp. L.J. 360.
34 (1969) 2 Comp. L.J. 325.
35 (1874) 10 Ch. App. 96,118.
36 A.I.R. 1994 BOM.20. ShaileshHarilal shah v. Matushree Textiles Ltd.
37 In Re city Equitable Fire Insurance Co. (1925) 1 Ch.407.
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ii. Liability for Breach of Trust; the Director is liable to be sued for a breach of
trust, in case they have not supervised the management in dealing with the
property and business of the company. Where the director makes the personal
profits out of their fiduciary position in the company, they are bound to
render account to the company in this respect.38

iii. Liability for Ultra Virus Object; a Director is required to act within the
ambit of his authority given under the act and the article of association of
the company. The Director shall be personally held liable to the company if
he does such an act for which he is not authorized or beyond his power. No
dividend shall be declared or paid by a company for any financial year
except out of profits of the company’39 if the Director pay the dividend out
of capital, the company may require those delinquent Directors to be replaced.40

iv. Liability as to Contract; a Director of Company is considered as an agent of
the company and competent to enter into the contract on behalf of the company.
However, the directors are not personally liable to the contract made on
behalf of the company, which are ultra virus of the director’s authority.41But
a director can be held liable where such ultra virus transaction amounts to a
breach of an implied warranty of authority, the director would be held
personally liable.42

It is noteworthy that an independent director not being a promoter or key managerial
personnel shall be held liable, only in respect of such acts of omission or commission
by a company which had occurred with his knowledge, attributable through Board
processes, and with his consent or connivance or where he had not acted diligently.

5.3 SEPARATE DUTIES AND LIABILITIES OF ID

The concept of ID was introduced more with the intention of keeping a check on
the irregularity of the public listed companies, and less for the purpose of managing
the day to day affairs of the company. Therefore, several other duties and powers
have been entrusted to the independent director.

1. It is in the debate that whether ID is only responsible for protecting the
shareholders’ interest or the overall interest of the firm or they may contribute
to the overall development of corporate strategy and also improving the
efficiency of the public enterprises. In present, first and foremost duty of the
independent director is to protect the larger interest of the firm and thereby
the shareholders (including minority shareholders and majority shareholders).
For instance, where the shareholders do not hold power to initiate corporate
actions (they only hold the power to vote in few corporate actions) and only

38 Lindgren v. L.and p. Estate limited.,(1968) 2 W.L.R.562.
39 Sec 123 of Company Act, 2013.
40 K.Madhava v. Popular Bank, A.I.R.1970 Ker. 131.
41 Ferguson v. Wilson,(1866) 2 Ch. 77.
42 Weeks v. Propert, (1873) 8 CP 427.
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the board members are responsible for taking the final decision. In this case,
the independent director is expected to work for the overall betterment of
the enterprises.

2. The shareholders appoint the directors to manage the general affairs of the
company and also to maximize the wealth of the company. If there is a
conflict between the general interest of the shareholders and the board of
directors, the ID is expected to act in the general interest of the firm.

3. The independent director has also been empowered to scrutinize, monitor,
and report management’s performance agreed in the board meetings. They
are also responsible for evaluating the board or management decisions in
respect of employees, creditors and other suppliers of major service providers.
They endeavour to make reasoned judgments on the matters of the company
keeping in view the best interests of the company and of the stakeholders.

4. The IDs is also part of the audit committee43 and plays an important role as
a member in the audit committee. ID ensures proper, efficient and effectual
monitoring system exists in the company. The consent of the person to be
appointed as ID is necessary and once appointed must work with the board
in promoting transparency and efficiency in the company. ID monitors the
performance of a company in an independent manner and whenever a
suspicious issue comes before him, he raises the red flags.44 The overall duty
of the ID is to improve Governance norms. However, the company is also
duty-bound to let the ID work independently.

5. The ID has also been conferred with the responsibility of satisfying all the
shareholders that the financial controls and systems of risk management are
in operation and also to check on the integrity of financial information.

6. Independent director is further responsible for keeping a check on the
management and promoters unjust enrichment and to ensure that the
management and the promoter would not act unfairly. They have been
conferred with the essential function of reporting the unethical and fraudulent
behaviour detrimental to the minority shareholders interest. In 1991 there
were many cases of corporate scandals including Harshad Mehta scam, Sarda
scam, Satyam computer scam, etc. was reported. Taking the lessons from the
above corporate scandals, the concept of IDs was introduced to ascertain
that the company has an adequate and functional vigilance mechanism so as
to combat corporate frauds in India.
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43 The audit committee is an operating committee of a publicly held company. The responsibilities
of the audit committee would include overseeing the functioning of the financial reporting
process, monitoring the choice of accounting policies and principles, monitoring internal control
process and so on. One of the mandatory requirements of audit committee is to look into the
reasons for default in payments to deposit holders, debentures, non-payment of declared
dividend and creditors.

44 Available at http://www.rsisinternational.org/2icmrp2015/109-112.pdf (accessed on 18.05.2018).
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7. The ID is not duty-bound to participate in the day to day activities and
thereby it is expected that the IDs would not obstruct the functioning of the
company.

8. The Companies Act, 2013 requires the CSR Committee to consist of at least
three directors, including at least one independent director.

9. If the Board meeting is called at shorter notice so as to transact some urgent
business, then the presence of at least 1 independent director is mandatory.
In absence of any independent director, a decision shall be circulated to all
the directors and later approved by at least 1 independent director.

6. ROLE OF INDEPENDENT DIRECTOR: THEORY AND REALITY

The Independent Director has a substantial role to play, as only the ID are the
independent in the board of director (other directors are appointed by the majority
shareholders or promoters) and may have the courage to speak without fear of
promoter. After considering the role of independent director it seems that there is
a large gap between the powers and position of independent director in statutes
and the actual working. This has been observed that independence of ID is jeopardized.
IDs are regarded not under the influence of the promoters/ majority shareholders.
But in the Tata and other cases, it was observed that the independent directors are
working under the promoter’s line. If they are not ready to work in the promoters’
line they are sacked because of promoters control in the annual general meeting
e.g. Nusli Wadia. The incidence of Nusli Wadia was a check on the independence
of the IDs working as this case shown the IDs promoters’ powers in India.
The recent exit of three independent directors from Yes Bank Ltd—the chairman,
and two from JM Financial Asset Reconstruction Company Ltd—is just the tip of
the iceberg. It is not an uncommon practice for independent directors to quit before
the end of their tenure, but what makes the situation interesting is the stark lack of
credible reasons.45

The concept of ID has failed, as the ID is taking decisions for the majority stakeholders
and the minority stakeholders are still suffering. The independence of the IDs is
facing a question mark. The top companies are in defaulters list, as they have not
appointed the ID till date. Even after three decades, there is no fix selection procedure
for the appointment of the ID. Though the previous committees (appointed for the
reforms in corporate governance) have fixed the number of the IDs they have not
spelt out any procedure in regard to the appointment. The majority of shareholders
or promoters are still appointing the IDs and independence of ID is on stake. The
ID appointed by the promoter/ majority shareholders cannot function impartially
and independently. Till date, only the part-time IDs are allowed to be appointed
and no provision has been laid down for the appointment of the full-time IDs. The
part-time IDs have not been able to function in an independent and efficient manner.

45 Available at https://thewire.in/business/at-jm-financial-arc-independent-directors-are-raising-
questions-over-poor-corporate-governance (accessed on 15.11.2018).
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They only participate in the board meeting and do nothing beyond to check the
actual health and affairs of the company.
Further, the ID also barred from interfering into day-to-day activities of the company.46

Even the qualification for the appointment of ID has not been prescribed and thereby
the promoters or the majority stakeholders are appointing the ID, who works for
them.47 In the Satyam case, cases have been registered against the IDs too and
thereby this has created fear in the mind of the IDs.48 The Satyam fiasco has raised
questions over the responsibilities and liabilities of the IDs.49 In the background of
the above incident in the Bhopal gas tragedy verdict the court held Keshub Mahindra,
ex-chairman, Union Carbide India, guilty and sentenced him to two years of
imprisonment. All this created a fear psychosis in the mind of ID. Following these
events, nearly 340 IDs have resigned from their post. Many people are now not
advent to accept the post of ID and tarnish their reputation.
In Satyam case, the role of directors (including the role of ID) came under scrutiny,
where SFIO filed cases against the ID at par with general directors.50 Further, unlike
the other directors, ID is not in charge of executive functions, or the day-to-day
affairs and in practice discharge their duties only at the meetings of the board.51

The new concept of having an ID is a welcome step for corporate governance in
India. The Act, 2013 has conferred greater empowerment upon ID’s to ensure that
the management & affairs of a company are being run fairly and smoothly. But, at
the same time, greater accountability has also been placed upon them. The Act,
2013 empowers the ID’s to have a definite ‘say’ in the management of a company,
which would thereby immensely strengthen corporate governance.
However, it is also important to keep in mind that good corporate governance is
not just the outcome of appropriate selection and effective functioning of ID. Every

46 If a director cannot get into a company’s day-to-day operations, he cannot understand how it
is governed and will not be in the position to fulfill his responsibilities.

47 Under clause 49 the only requirement has been provided that the appointee must not possess
material or pecuniary relationship with the company and he should not be related to the
promoters or be an executive in the company for the preceding three years.

48 Supreme Court in Pooja RavinderDevedasani v. the State of Maharashtra, where it has been
held that, ”although a non-executive director is no doubt a custodian of the governance of
the company and does not usually involve in the day-to-day affairs of the running of its
business, if it is proved that at the time the specific decision was taken, the director has been
at the helm of affairs of the company, he may be made liable, but simply because a person is
a director of a company, does not make him liable for all the actions involved with the
company.

49 The provisions in Companies Act, 2013, and Securities and Exchange Board of India (SEBI)
listing norms say that independent directors can be held personally liable for any acts of
omission or commission by a company, with his knowledge, or consent, or connivance, or in
cases where he had not acted diligently. Therefore, independent directors typically quiet and
seldom cite the reason or reasons behind their decisions. 

50 Ibid.
51 Ibid.
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director, whether independent/non independent, executive/non-executive has a
distinct role in the functioning of the company. It is only when the entire board
functions effectively which results in good corporate governance and benefit minority
as well as majority shareholder in its long term which maintains a good corporate
image in the market.

7. CONCLUSION AND SUGGESTIONS

Though it was expected that the Role of an Independent Director under the New Act
will be that of a ‘Super Watchdog’ who has to ensure that those in the day to day
management (including all Directors on the Board) are functioning in the best interest
of the stakeholders, minority shareholders, workers, customers and public at large.52

This may further be extended the role of ID as strategic advisors to the management.
We can conclude by saying that in the present scenario, though the provisions for
the IDs have been made for protecting the general interest of the shareholder and to
protect the company for unfair corporate practices, they end up doing well to the
Promoters. The IDs are not able to stop the promoters and majority shareholder in
adopting the unfair corporate practices and even they are not in a position to stop
fraud, but with a high commitment and due-diligence, they may be well placed to
identify signals that indicate that everything is not as it should be.53

There is an urgent need to ensure the independence of the ID, by fixing the
appointment procedure and also by prescribing the basic eligibility criteria
(qualification) for the appointment.54 Fine should be imposed against the defaulters
who have not appointed the ID within the stipulated timeframe. Provision for the
appointment of full-time ID should be introduced. After Satyam case and Bhopal
case, it was felt that fear in the mind of ID should be removed by introducing ‘fault
liability’ theory. The announcement of data bank of IDs should be further extended
by giving access to the general public and must have credit/ rating system, so the
defaulter must not be part of any board of company. Still the announcement of
data bank under the supervision of IICA is welcoming.55 The government plan to
carry out a review of the functioning of IDs is also welcoming and must be introduced
without delay so as to make the ID more accountable.

52 Vikramditya S. Khanna and Shaun j. Mathew, ”The Role of Independent Directors in Controlled
Firms in India: Preliminary Interview Evidence”, Nat‘l. l. Sch. of India Rev. 22, pg.35 (2010) at
45. 

53 Independent Directors – A Hand Book, available at https://www.icsi.edu/media/webmodules/
companiesact2013/INDEPENDENT%20DIRECTOR.pdf (accessed on 17.05.2018).

54 The criteria prescribed for the appointment of the ID under rule 49 of the listing agreement
is not sufficient. It is wage in nature and gives far discretion to the promoters or the majority
shareholders.

55 Provisions in this regard have been kept u/s 150 of new Companies Act. “Now, Exams For
Those Looking To Become IDs,”  PTI@PTI_News, 02.09.2018, available at  https://
www.bloombergquint.com/law-and-policy/2018/09/02/now-exams-for-those-looking-to-become-
independent-directors (accessed on 02.09.2018).
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Freedom to Choose Partner and Honour Crimes
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ABSTRACT

The choice of an individual is an inextricable part of dignity, for dignity cannot be thought
of where there is erosion of choice. True it is, the same is bound by the principle of constitutional
limitation but in the absence of such limitation, none, we mean, no one shall be permitted
to interfere in the fructification of the said choice. If the right to express one’s own choice is
obstructed, it would be extremely difficult to think of dignity in its sanctified completeness.
When two adults marry out of their volition, they choose their path; they consummate their
relationship; they feel that it is their goal and they have the right to do so. And it can
unequivocally be stated that they have the right and any infringement of the said right is a
constitutional violation. The majority in the name of class or elevated honour of clan cannot
call for their presence or force their appearance as if they are the monarchs of some indescribable
era who have the power, authority and final say to impose any sentence and determine the
execution of the same in the way they desire possibly harbouring the notion that they are a
law unto themselves or they are the ancestors of Caesar or, for that matter, Louis the XIV.
The Constitution and the laws of this country do not countenance such an act and, in fact,
the whole activity is illegal and punishable as offence under the criminal law.

INTRODUCTION

Assertion of choice is an insegregable facet of liberty and dignity. That is why the
French philosopher and thinker, Simone Weil, has said:
Liberty, taking the word in its concrete sense consists in the ability to choose.
When the ability to choose is crushed in the name of class honour and the person’s
physical frame is treated with absolute indignity, a chilling effect dominates over
the brains and bones of the society at large. The question that poignantly emanates
for consideration is whether the elders of the family or clan can ever be allowed to
proclaim a verdict guided by some notion of passion and eliminate the life of the
young who have exercised their choice to get married against the wishes of their
elders or contrary to the customary practice of the clan. The answer has to be an
emphatic “No”. It is because the sea of liberty and the ingrained sense of dignity

* Assistant Professor (Law), Delhi Metropolitan Education, (DME), Noida, U.P., he can be reached
at krrish.kush@gmail.com, Mobile: 9711128466.
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do not countenance such treatment inasmuch as the pattern of behaviour is based
on some extra-constitutional perception. Class honour, howsoever perceived, cannot
smother the choice of an individual which he or she is entitled to enjoy under our
compassionate Constitution. And this right of enjoyment of liberty deserves to be
continually and zealously guarded so that it can thrive with strength and flourish
with resplendence. It is also necessary to state here that the old order has to give
way to the new. Feudal perception has to melt into oblivion paving the smooth
path for liberty. That is how the statement of Joseph J. Ellis becomes relevant. He
has propounded:

“We don’t live in a world in which there exists a single definition of honour
anymore, and it’s a fool that hangs on to the traditional standards and hopes
that the world will come around him.”

The concept of honour has many facets. Sometimes, a young man can become the
victim of honour killing or receive violent treatment at the hands of the family
members of the girl when he has fallen in love or has entered into marriage. The
collective behaves like a patriarchal monarch1 which treats the wives, sisters and
daughters subordinate, even servile or self-sacrificing, persons moving in physical
frame having no individual autonomy, desire and identity. The concept of status is
accentuated by the male members of the community and a sense of masculine
dominance becomes the sole governing factor of perceptive honour.
The actions which are found to be linked with honour based crimes are- (i) loss of
virginity outside marriage; (ii) pre-marital pregnancy; (iii) infidelity; (iv) having
unapproved relationships; (v) refusing an arranged marriage; (vi) asking for divorce;
(vii) demanding custody of children after divorce; (viii) leaving the family or marital
home without permission; (ix) causing scandal or gossip in the community, and (x)
falling victim to rape.
The parallel law enforcement agency consists of leading men of a group having the
same lineage or caste which quite often meets to deal with the problems that affect
the group. They call themselves Panchayats2 which have the power to punish for
the crimes and direct for social boycott or killing by a mob. Sometimes these Panchayats
have the nomenclature of Khap Panchayats3 which have cultivated and nurtured
the feeling amongst themselves that their duty is sanctified and their action of

1 Meaning of monarch:
One who reigns over a state or territory, usually for life and by hereditary right, especially:
a.  A sole and absolute ruler.
b.  A sovereign, such as a king or empress, often with constitutionally limited authority

2 Meaning of panchayat: An elected village council in India.
3 A Khap is a community organisation representing a clan or a group of related clans. They are

found mostly in northern India, particularly among the Jat people of Western Uttar
Pradesh and Haryana, although historically the term has also been used among other
communities. A Khap Panchayat is an assembly of Khap elders, and a Sarv Khap is an assembly
of many Khap Panchayats.
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punishing the hapless victims is inviolable. The meetings of the collective and the
discussions in the congregation reflect the level of passion at the highest. It is because
their violent acts have not been taken cognizance of by the police and their functioning
is not seriously questioned by the administration. The constitutional provisions are
shown scant regard and human dignity is treated at the lowest melting point by
this collective. Article 214 which provides for protection of life and liberty and
guards basic human rights and equality of status has been unceremoniously shown
the exit by the actions of these Panchayats or the groups who, without the slightest
pangs of conscience, subscribe to honour killing.
The protection of rights is pivotal. Though there has been constant social advancement,
yet the problem of honour killing persists in the same way as history had seen in
1750 BC under the Code of Hammurabi. The people involved in such crimes become
totally oblivious of the fact that they cannot tread an illegal path, break the law
and offer justification with some kind of moral philosophy of their own. They
forget that the law of the land requires that the same should be shown implicit
obedience and profound obeisance. The human rights of a daughter, brother, sister
or son are not mortgaged to the so-called or so-understood honour of the family or
clan or the collective. The act of honour killing puts the Rule of law in a catastrophic
crisis.
It is necessary to mention here that honour killing is not the singular type of offence
associated with the action taken and verdict pronounced by the Khap Panchayats.
It is a grave one but not the lone one. It is a part of honour crime. It has to be
clearly understood that honour crime is the genus and honour killing is the species,
although a dangerous facet of it. However, it can be stated without any fear of
contradiction that any kind of torture or torment or ill-treatment in the name of
honour that tantamounts to atrophy of choice of an individual relating to love and
marriage by any assembly, whatsoever nomenclature it assumes, is illegal and cannot
be allowed a moment of existence.
The consent of the family or the community or the clan is not necessary once the
two adult individuals agree to enter into a wedlock. Their consent has to be piously
given primacy. If there is offence committed by one because of some penal law,
that has to be decided as per law which is called determination of criminality. It
does not recognize any space for informal institutions for delivery of justice. It is so
since a polity governed by ‘Rule of Law’ only accepts determination of rights and
violation thereof by the formal institutions set up for dealing with such situations.
It has to be constantly borne in mind that Rule of law as a concept is meant to have
order in a society. It respects human rights. Therefore, the Khap Panchayat or any
Panchayat of any nomenclature cannot create a dent in exercise of the said right.

Freedom to Choose Partner and Honour Crimes

4 Article 21 in The Constitution of India 1949.
21. Protection of life and personal liberty No person shall be deprived of his life or personal
liberty except according to procedure established by law
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INTER-CASTE MARRIAGE: NO OFFENCE

In Lata Singh v. State of U.P. and Anr., (2006) 5 SCC 475, a two-Judge Bench, while
dealing with a writ petition Under Article 32 of the Constitution which was filed
for issuing a writ of certiorari5 and/or mandamus for quashing of a trial, allowed
the writ petition preferred by the Petitioner whose life along with her husband’s
life was in constant danger as her brothers were threatening them. The Court observed
that there is no bar for inter-caste marriage under the Hindu Marriage Act or any
other law and, hence, no offence was committed by the Petitioner, her husband or
husband’s relatives. The Court also expressed dismay that instead of taking action
against the Petitioner’s brothers for unlawful and high handed acts, the police
proceeded against the Petitioner’s husband and her sisters-in-law. Being aware of
the harassment faced and violence against women who marry outside their caste,
the Court observed:

This is a free and democratic country, and once a person becomes a major he or
she can marry whosoever he/she likes. If the parents of the boy or girl do not
approve of such inter-caste or inter-religious marriage the maximum they can
do is that they can cut-off social relations with the son or the daughter, but
they cannot give threats or commit or instigate acts of violence and cannot
harass the person who undergoes such inter-caste or inter-religious marriage. ...

After so stating, the two-Judge Bench directed the administration/police authorities
throughout the country to ensure that if any boy or girl who is a major undergoes
inter-caste or inter-religious marriage with a woman or man who is a major, the
couple is neither harassed by anyone nor subjected to threats or acts of violence,
and that anyone who gives such threats or harasses or commits acts of violence
either himself or at his instigation is taken to task by instituting criminal proceedings
by the police against such persons and further stern action is taken against such
persons as provided by law. Deliberating further, the Court painfully stated:

“We sometimes hear of “honour” killings of such persons who undergo inter-
caste or inter-religious marriage of their own free will. There is nothing honourable
in such killings, and in fact they are nothing but barbaric and shameful acts of
murder committed by brutal, feudal-minded persons who deserve harsh
punishment. Only in this way can we stamp out such acts of barbarism.”

In Arumugam Servai v. State of Tamil Nadu, (2011) 6 SCC 405, the Court opined:

The Court directed the administrative and police officials to take strong
measures to prevent such atrocious acts. If such incidents happen, apart from
instituting criminal proceedings against those responsible for the atrocities,
the State Government was directed to immediately suspend the District

5 Meaning of certiorari:
A writ of superior court to call up the records of an inferior court or a body acting in a

quasi-judicial capacity
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Magistrate/Collector and SSP/SPs of the district as well as other officials
concerned and charge-sheet them and proceed against them departmentally
if they do not (1) prevent the incident if it has not already occurred but they
have knowledge of it in advance, or (2) if it has occurred, they do not promptly
apprehend the culprits and Ors. involved and institute criminal proceedings
against them.

In Bhagwan Dass v. State (NCT of Delhi), (2011) 6 SCC 396 wherein it has been
stated that:

“Many people feel that they are dishonoured by the behaviour of the young
man/woman who is related to them or belongs to their caste simply because
he/she is marrying against their wish or having an affair with someone, and
hence they take the law into their own hands and kill or physically assault
such person or commit some other atrocities which is wholly illegal. Regard
being had to the expression of unhappiness with the behaviour of a daughter
or other person, the Court observed that the maximum a person can do is to
cut off social relations with her/him, but he cannot take the law into his own
hands by committing violence or giving threats of violence.”

In Vikas Yadav v. State of Uttar Pradesh and Ors., (2016) 9 SCC 541, the two-Judge
Bench, while dwelling upon the quantum of sentence in the case where the young
man chosen by the sister was murdered by the brother who had received education
in good educational institutions, observed that the Accused persons had not cultivated
the ability to abandon the deprecable feelings and attitude for centuries. Perhaps,
they had harboured the fancy that it is an idea of which time had arrived from
time immemorial and ought to stay till eternity. Proceeding further, the Court held:

“One may feel “My honour is my life” but that does not mean sustaining
one’s honour at the cost of another. Freedom, independence, constitutional
identity, individual choice and thought of a woman, be a wife or sister or
daughter or mother, cannot be allowed to be curtailed definitely not by
application of physical force or threat or mental cruelty in the name of his
self-assumed honour. That apart, neither the family members nor the members
of the collective has any right to assault the boy chosen by the girl. Her
individual choice is her self-respect and creating dent in it is destroying her
honour. And to impose so-called brotherly or fatherly honour or class honour
by eliminating her choice is a crime of extreme brutality, more so, when it is
done under a guise. It is a vice, condemnable and deplorable perception of
“honour”, comparable to medieval obsessive assertions.”

In Asha Ranjan v. State of Bihar and Ors., (2017) 4 SCC 397, the Court, in a different
context, noted:

...choice of woman in choosing her partner in life is a legitimate constitutional
right. It is founded on individual choice that is recognised in the Constitution

Freedom to Choose Partner and Honour Crimes
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Under Article 196, and such a right is not expected to succumb to the concept
of “class honour” or “group thinking”. It is because the sense of class honour
has no legitimacy even if it is practised by the collective under some kind of
a notion.

6 Article 19 in The Constitution of India 1949
19. Protection of certain rights regarding freedom of speech etc
(1)  All citizens shall have the right

(a)  to freedom of speech and expression;
(b)  to assemble peaceably and without arms;
(c)  to form associations or unions;
(d)  to move freely throughout the territory of India;
(e)  to reside and settle in any part of the territory of India; and
(f)  omitted
(g)  to practise any profession, or to carry on any occupation, trade or business

(2) Nothing in sub clause (a) of clause (1) shall affect the operation of any existing law, or
prevent the State from making any law, in so far as such law imposes reasonable restrictions
on the exercise of the right conferred by the said sub clause in the interests of the sovereignty
and integrity of India, the security of the State, friendly relations with foreign States,
public order, decency or morality or in relation to contempt of court, defamation or
incitement to an offence

(3)  Nothing in sub clause (b) of the said clause shall affect the operation of any existing law
in so far as it imposes, or prevent the State from making any law imposing, in the
interests of the sovereignty and integrity of India or public order, reasonable restrictions
on the exercise of the right conferred by the said sub clause

(4)  Nothing in sub clause (c) of the said clause shall affect the operation of any existing law
in so far as it imposes, or prevent the State from making any law imposing, in the
interests of the sovereignty and integrity of India or public order or morality, reasonable
restrictions on the exercise of the right conferred by the said sub clause

(5)  Nothing in sub clauses (d) and (e) of the said clause shall affect the operation of any
existing law in so far as it imposes, or prevent the State from making any law imposing,
reasonable restrictions on the exercise of any of the rights conferred by the said sub
clauses either in the interests of the general public or for the protection of the interests of
any Scheduled Tribe

(6)  Nothing in sub clause (g) of the said clause shall affect the operation of any existing law
in so far as it imposes, or prevent the State from making any law imposing, in the
interests of the general public, reasonable restrictions on the exercise of the right conferred
by the said sub clause, and, in particular, nothing in the said sub clause shall affect the
operation of any existing law in so far as it relates to, or prevent the State from making
any law relating to,
(i)  the professional or technical qualifications necessary for practising any profession or

carrying on any occupation, trade or business, or
(ii)  the carrying on by the State, or by a corporation owned or controlled by the State,

of any trade, business, industry or service, whether to the exclusion, complete or
partial, of citizens or otherwise
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In State of U.P. v. Krishna Master and Ors., AIR 2010 SC 3071, the Court, while
setting aside the judgment of acquittal7 of the High Court, convicted8 the Accused
persons with rigorous imprisonment for life and fine of Rs. 25,000/-. It observed
that killing of six persons and wiping out of almost the whole family on the flimsy
ground of saving of honour of the family would fall within the ‘rarest of rare’ case
evolved by this Court and, therefore, the trial court was perfectly justified in imposing
capital punishment on the Respondents. However, taking into consideration the
fact that the incident had taken place before twenty years, it did not pass the death
sentence but imposed the sentence of rigorous imprisonment for life. The said decision
reflects the gravity of the crime that occurs due to “honour killing”.
In Kartar Singh v. State of Punjab, (1994) 3 SCC 569 wherein C.G. Weeramantry in
‘The Law in Crisis - Bridges of Understanding’ emphasizing the importance of
Rule of law in achieving social interest has stated:

The protections the citizens enjoy under the Rule of Law are the quintessence
of twenty centuries of human struggle. It is not commonly realised how easily
these may be lost. There is no known method of retaining them but eternal
vigilance. There is no known authority to which this duty can be delegated
but the community itself. There is no known means of stimulating this vigilance
but education of the community towards an enlightened interest in its legal
system, its achievements and its problems.

Honour killing guillotines individual liberty, freedom of choice and one’s own
perception of choice. It has to be sublimely borne in mind that when two adults
consensually choose each other as life partners, it is a manifestation of their choice
which is recognized Under Articles 19 and 21 of the Constitution. Such a right has
the sanction of the constitutional law and once that is recognized, the said right
needs to be protected and it cannot succumb to the conception of class honour or
group thinking which is conceived of on some notion that remotely does not have
any legitimacy.

CONCLUSION

The concept of liberty has to be weighed and tested on the touchstone of constitutional
sensitivity, protection and the values it stands for. It is the obligation of the
Constitutional Courts as the sentinel on qui vive to zealously guard the right to
liberty of an individual as the dignified existence of an individual has an inseparable
association with liberty. Without sustenance of liberty, subject to constitutionally
valid provisions of law, the life of a person is comparable to the living dead having

7 Meaning of acquittal:
1. Judgment, as by a jury or judge, that a defendant is not guilty of a crime as charged.
2. The state of being found or proved not guilty.

8. Meaning of convict:
To find or prove (someone) guilty of an offense or crime, especially by the verdict of a court.

Freedom to Choose Partner and Honour Crimes
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to endure cruelty and torture without protest and tolerate imposition of thoughts
and ideas without a voice to dissent or record a disagreement. The fundamental
feature of dignified existence is to assert for dignity that has the spark of divinity
and the realization of choice within the parameters of law without any kind of
subjugation. The purpose of laying stress on the concepts of individual dignity and
choice within the framework of liberty is of paramount importance.
The choice of an individual is an inextricable part of dignity, for dignity cannot be
thought of where there is erosion of choice. True it is, the same is bound by the
principle of constitutional limitation but in the absence of such limitation, none, we
mean, no one shall be permitted to interfere in the fructification of the said choice.
If the right to express one’s own choice is obstructed, it would be extremely difficult
to think of dignity in its sanctified completeness. When two adults marry out of
their volition, they choose their path; they consummate their relationship; they feel
that it is their goal and they have the right to do so. And it can unequivocally be
stated that they have the right and any infringement of the said right is a constitutional
violation. The majority in the name of class or elevated honour of clan cannot call
for their presence or force their appearance as if they are the monarchs of some
indescribable era who have the power, authority and final say to impose any sentence
and determine the execution of the same in the way they desire possibly harbouring
the notion that they are a law unto themselves or they are the ancestors of Caesar
or, for that matter, Louis the XIV. The Constitution and the laws of this country do
not countenance such an act and, in fact, the whole activity is illegal and punishable
as offence under the criminal law.
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ABSTRACT

This paper examines the challenges posed by terrorism on Humanitarian Law in the light of
the burning debate as to whether counter-terrorist measures strictly fall in the ambit of IHL
or not. Terrorist activities may not always be within the strict parameters of armed conflict,
nonetheless, sometimes they may be qualified to be so. It is because of this unclear distinction
that there is still a debate on whether terrorism falls within the ambit of armed conflict or
not. Therefore, limiting the implementation of IHL strictly to the acts of armed conflict,
will lead to narrow interpretation of a beneficial law. Accordingly, less efforts should be
made to create water tight compartments between laws when it comes to protecting human
lives. Further the paper explores the adequacy of the existing legal framework to effectively
deal with terrorism and counter-terrorism practices.
Keywords: Armed Conflict, Counter-Terrorism, Non-International Armed Conflict, Global
War, IHL, Terrorism, Transnational Conflict.

INTRODUCTION

Terrorism has posed a threat to human society since times immemorial. People
pursuing their ordinary lives often find themselves as targets of indiscriminate
violence unleashed by the terrorist activities. The targets of terrorists are not well
known players on the domestic or international scene but bystanders. Terror attacks
have not only leashed untold suffering on the lives and property of common people
but also affected the course of history and the destiny of nations. The 20th century
has also seen a spate of terrorist acts across the world. Conflicts in some continents
of the world have been characterised by acts of violence against civilians which
were perpetrated with the sole aim of terrorising them.1 Threat of violence poses
an increasing threat to international security.
It has posed a challenge for both states and humanitarian protection during armed
conflict. Non-state armed groups, violence motivated by politically just causes, means
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and methods of warfare used by the terrorists all these challenges acquired a new
complexion post 9/11 attacks. This poses a stark challenge to Humanitarian Law.
The issue of purported gap in International Humanitarian Law has kicked up a
discussion from the point of view of terrorists, civilians and state militaries.2 The
law of war must adapt and advance to accommodate the metamorphosis in the
nature of conflict.3 What exactly is terrorism? What is a terrorist act? Does terrorism
involve non-state actors? All these questions beg for an answer before the relationship
between the two can be explored. There are numerous conventions and authorities
that treat these questions. There remain intractable disagreements over the definition
of terrorism, including how such a  definition would relate to acts committed during
times of armed conflict. including in relation to the acts of national liberation
movements.4 Terrorists are individuals who use deliberate force against civilians
and civilian objects with the purpose of spreading terror. Despite the lack of a
comprehensive definition at the international level, terrorist acts are crimes under
domestic law and under the existing international and regional conventions on
terrorism and they may, provided the requisite criteria are met, qualify as war
crimes or crimes against humanity. Thus, as opposed to some other areas of
international law, “terrorism”— although not universally defined as such— is
abundantly regulated.5

International Humanitarian Law (IHL), also known as the Law of Armed Conflict
of the Law of War, “is the body of rules that, in wartime, protects persons who are
not or are no longer participating in the hostilities”; and seeks to limit the methods
and means of warfare while preventing human suffering in times of armed conflict.6

IHL works to humanise war and protect civilians by creating distinction between
who and what may be targeted in conflicts, how this targeting is executed, weapons
allowed, how prisoners of war and other detainees must be treated and the rights
and obligations of the occupying forces.7 Once and armed conflict has started the
jus in bello i.e. law regulating the war will apply irrespective of the fact whether
war was lawful in the first place or not. The rules of IHL are mainly contained in
the four Geneva Conventions of the 1949 that are signed or ratified by almost

2. Ben Saul, ‘Terrorism and International Humanitarian Law’ in Ben Saul (ed.), Research Handbook
on International Law and Terrorism (Edward Elgar, Cheltenham, 2014).

3. Christophe Paulussen, Testing the Adequacy of the International Legal Framework in Countering
Terrorism: The War Paradigm, ICCT The Hague Research Paper 2012 (March28, 2019).

4. Mahmoud Hamoud, Negotiating the Draft Comprehensive Convention on International
Terrorism: Major Bones of Contention, 14 J. INT’L CRIM.JUST. 1039, (2006).

5. International humanitarian law and the challenges of contemporary armed conflicts, Document
prepared by the ICRC for the 30th International Conference of the Red Cross and Red Crescent,
Geneva, Switzerland, 26-30 Nov 2007. (Nov 2019) https://www.icrc.org/en/document/
international-humanitarian-law-and-challenges-contemporary-armed-conflicts.

6. ICRC, “Discover the ICRC”, ICRC, 2005, http://www.icrc.org/eng/assets/files/other/
icrc_002_0790.pdf, 15.

7. Schmitt, Michael, 21st Century Conflict: Can the Law Survive? Melbourne Journal of International
Law 8 no. 2 (2007) 444.
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every nation of the world. These conventions are further developed and supplemented
by two further agreements The Additional Protocols of the 1977 relating to the
protection of victims of armed conflicts, as well as the third Additional Protocol of
the 2005.

CLASSIFICATION OF TERRORISM AS ARMED CONFLICT

The correct categorisation of conflict is important since it determines the applicability
of International Humanitarian Law. IHL does not apply to all cases of inter-state
confrontation nor to the employment of all forms of violence such as during riots
or during isolated act.8 A minimum threshold of violence should be crossed before
IHL becomes applicable in a conflict. In cases this threshold is not crossed the
rights and obligations of individuals will be determined by Human Rights Law
and domestic criminal law of that country.9

INTERNATIONAL ARMED CONFLICT

IHL generally recognises two categories of armed conflict: international armed conflict
(IAC) and non-international armed conflict (NIAC).10 The terrorist groups may be
involved in various types of international and non-international armed conflict under
IHL. An international armed conflict primarily exists in case a state uses violence
against another state.11 The law relating to international armed conflict will only
apply if the conflict involves two or more states as parties on the opposing sides.
International armed conflict may also exist in case a state deploys irregular forces
against another state.12 Inter alia involves, “militants”, “volunteer corps” and,
“organised resistance movements” the rule however involves other armed groups
as well. The description of these groups is immaterial as what matters is whether
one state exercises control over them or not.13

Finally, where a state uses force directed at an organised armed group in the territory
of a host state without that host state’s consent, a double classification cannot be
excluded.14 That is, both an IAC between the two states and a NIAC between the
attacking state and the organised armed group (OAG) may arise. Although there
are autonomous terrorist groups which have not been commanded by any state it

8. Article 1(2) of Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol II).

9. Categorisation of an armed conflict (April 2, 2019), https://www.undoc.org/e4j/en/terrorism/
module-6/key-issues/categorisation-of-armed-conflict.html.

10. 2 Key Concepts in the Law of armed conflict and counter terrorism framework (April2, 2019),
http://pilac.law.harvard.edu/mcac-report//2-key-concepts-in-the-laws-of-armed-conflict-and-
counter-terrorism-framework.

11. Provided in Common Article 2 of the four Geneva Conventions.
12. Article 4(2) of the Geneva Conventions, 1949.
13. Ibid.
14. Dapo Akande, “Classification of Armed Conflicts: Relevant Legal Concepts”, in International

Law and the Classification of Conflicts 70-79 (ed. Wilmshurst, 2012).
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is possible for terrorist organisations and groups to be affiliated to or owing allegiance
to a state.
The other conditions of combat also need to be fulfilled by these forces namely that
they are under responsible command, display a fixed distinctive sign recognisable
at a distance, carry arms openly, and conduct their operations in accordance with
IHL. Most of the terrorist groups even if they are belonging to a  state will fail to
fulfil all the requirements of the combat simultaneously.

NON-INTERNATIONAL ARMED CONFLICT

Common Article 3 of the four Geneva Conventions 1949 says that non-international
armed conflicts are armed conflicts in which one or more non-state armed groups
are involved. Depending on the situation, hostilities may occur between governmental
armed forces and non-state armed groups or between such situations to be classified
as non-international armed conflicts:

— The hostilities much reach a minimum level of intensity. This may be the
case, for example, when the hostilities are of a collective character or when
the government is obliged to use military force against the insurgents, instead
of mere police forces.

— Non-governmental groups involved in the conflict must be considered as
“parties to the conflict”, meaning that they possess organised armed forces.
This means for example that these forces have to be under a certain command
structure and have the capacity to sustain military operations.

Article 1(2) of Additional Protocol II of 1977 develops and supplements common
article 3 without modifying its existing conditions of application, by introducing a
requirement of territorial control. It provides that non-governmental parties must
exercise such territorial control “as to enable them to carry out sustained and concerted
military operations and to implement this Protocol.15

Consequently terrorist acts which are occasional, are in the nature of ordinary crimes
and which do not provoke intense and sustained military responses from the victim
state will not be covered under non-international armed conflict.
The decision in Prosecutor v Tadic elaborates further on the content of the Common
Article 3. In this case the Appeals Chamber interpreted NIAC as a situation of
‘protracted armed violence between governmental authorities and organised armed
groups or between such groups within a state’.16 This suggests a twin test i.e. of
degree of violence and degree of organisation of the non-state armed group. Other
evidential criteria’s which decide whether intensity of violence and organisation
criteria are met or not and whether or not the armed conflict threshold test has
been crossed in NIAC situation include:

15. Non-international armed conflict (April 3, 2019) https://casebook.icrc.org/glossary/non-
international-armed-conflict.

16. Prosecutor v Tadic (Trial Chamber Judgement) IT-94-1-AR72 (2 October 1995) para 60.
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[T]he number, duration and intensity of individual confrontations; the type
of weapons and other military equipment used; the number and calibre of
munitions fired; the number of persons and type of forces partaking in the
fighting; the number of casualties; the extent of material destruction; and the
number of civilians fleeing combat zones. The involvement of the UN Security
Council may also be a reflection of the intensity of a conflict.17

IHL faces profound challenge with respect to the existence of Non-international
armed conflict. Non- international armed conflict involving terrorist is less likely to
arise under Additional Protocol II since it requires the group to have territorial
control over the state. However there are instances of groups operating in the territory
of the victim state for example LTTE in Sri Lanka, FARC in Columbia, Chechen
groups in Russia, Kurdish groups in Turkey, Naxals and Maos in India, Al Shabaab
in Somalia.
The spillover of conflicts into neighbouring countries, their geographical expanse
and their regionalisation also appear to have become distinctive features of many
contemporary armed conflicts involving non-state armed groups designated as terrorist.
With regard to an already classified conflict which spills over into another state
IHL provisions on non-international armed conflicts apply in the neighbouring state
without any need to analyse whether the necessary level of violence to trigger its
applicability is also fulfilled in the neighbouring state.18 Whether such situations
are classed as two separate non-international conflicts (one in each territory), or
aggregated as a single geographically contiguous conflict, depends on whether the
terrorists involved are factually part of the same group, or are separate autonomous
groups.19

TERRORISM, COUNTER- TERRORISM AND IHL

Since terrorists place themselves outside normal behavioural standards, there is
always a risk that states and other stakeholders operate in their reactions to terrorist
acts in the grey-zones where International Humanitarian Law standards are not
observed. The perception that armed conflict and terrorist violence are two different
things stands radically changed after the September 11 terrorist attacks on the World
Trade Centre in US. These days non-state groups also resort to acts of terrorism.
Fight against terrorism may take various forms including armed conflict.20 The actions

17. The Prosecutor v. Ramush Haradinaj, Idriz Balaj and Lahi Brahimaj (Haradinaj et al.) (Trial
Chamber Judgement) ICTY-04-84-T (3 April 2008).

18. Marc Sassoli, “Legal Parameters of the Fight against Terrorism”, in Proceeding of the Bruges
Colloquium Terrorism, Counter terrorism and International Humanitarian Law 17th Bruges
Colloquium 20-21 October 2016 (Nov 2019) https://www.coleurope.eu/sites/default/files/
uploads/page/collegium_47_v7.pdf.

19. Supre note 2
20. Tristan Ferraro, “Interaction and overlap between counter-terrorism legislation and International

Humanitarian Law”, https://www.coleurope.eu/sites/default/files/uploads/page/collegium_
47_v7.pdf.
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taken by states against these groups have resulted in the blurring of lines between
armed conflict, terrorism and their respective legal frameworks.
Prohibition of terrorism bye IHL: The Geneva Conventions and its additional protocols
have an explicit and implicit mention of terrorism. Article 33 of the Fourth Geneva
Convention and Article 4(2)(d) of the Additional Protocol II explicitly prohibits acts
of terrorism against all persons who do not take direct part in hostilities or who
have ceased to take part in hostilities. Article 51(2) of Additional Protocol I and
13(2) Additional Protocol II prohibit acts of terrorism in the conduct of hostilities,
providing that, “acts or threats of violence the primary purpose of which is to
spread terror among the civilian population are prohibited.”
Acts of terrorism are either attacks directly targeting civilians or indiscriminate
attacks that affect civilians in one way or another. Acts of violence aimed at spreading
terror amongst civilians or directed against military targets but which effect or
create terror amongst civilians would also be considered as terrorist acts.
Apart from explicit prohibition certain implicit prohibitions to terrorism are also
there, the fundamental principle of distinction which is based upon distinction between
combatants and civilians is in clear contrast to the practice of terrorism.21 The principle
of distinction is a cornerstone of IHL it requires the persons engaged in armed
conflicts to distinguish between combatants and civilians and military objects and
civil objects. This principle is the basis of prohibition of many acts that could be
considered to be terrorist acts such as use of human shields and hostage taking.22

Further, common Article 323 also condemns terrorism implicitly as it prohibits the
taking of hostages and “violence to life and person, in particular murder of all
kinds, mutilation, cruel treatment and torture” which encompasses many terrorist
activities.24

Application of IHL in Fight against Terrorism: IHL which was stipulated in the Geneva
Conventions and its two additional protocols does not anticipate armed conflict in
the context of modern war on terrorism. International Humanitarian Law can
accommodate terrorism and counter-terror measures when they amount to armed
conflict.25

International Humanitarian Law will apply if one state uses terrorist means against
another state or its targets. IHL provisions will also apply if  a state has direction

21. Teshome, R “The Fight against Terrorism as a Contemporary Challenge to International
Humanitarian Law: Rendering the law of War Obsolete”, International Journal of Legal Studies
and Research Vol. 5 No. 2 (2016) p 133.

22. ICRC 2007, “International Humanitarian Law and the Challenges of Contemporary Armed
Conflicts”, International Review of the Red cross, Vol 89 No. 867, (2007) p.5.

23. Geneva Conventions, 1949 (Accessed on Oct 3, 2019) https://www.icrc.org/en/war-and-law/
treatiescustomary-law/geneva-conventions.

24. Paul Travernier, “Consequences of the Application of IHL in the Struggle Against Terrorism“,
CYIL (2010) (Accessed on Nov 3, 2019) files.cyil.eu/200000010-bb85dbe7f8/CYIL_4_tavernier.pdf.

25. Supra note 20.
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and control over a group using terrorist means against another state or instructs
the group to use such means. The overall control of the state is sufficient to bring
the application of IHL provisions.26

The main issue regarding the applicability of IHL provisions arise in case a state
uses force against a terrorist group situated in the territory of another state when
the territorial state does not consent to such use of force, even if the force is targeted
at the terrorist groups. In such cases at times no relationship exists between the
government of the territorial state and the armed group for example the targeting
of Islamic state in Syria by the US and French forces against the will of the Syrian
government. US Supreme Court has taken the position in Hamdan v Rumsfeld27 that
the Common article 2 provides that international conflicts are those between two
or more states. Common article 3 residually provides that non-international conflicts
are those ‘not of an international character’, that is, not covered by common article
2. Common article 3 was thus held to apply to any conflict not between two states,
regardless of where it takes place.28 The Hamdan approach implicitly takes this to
mean that there must be hostilities between the forces of two states, and this is a
fairly conventional understanding of the provision.29

The territorial state could obviously, at any moment, turn the conflict into an international
armed conflict if it forcibly resisted the armed intervention. Even without such use of
force by the government of the territorial state, the IHL provisions on international
armed conflicts would apply if ground forces of the intervening state obtained control
of any part of the territory of another state, even if that territory was previously
under the exclusive control of a (terrorist) armed group.30 The provisions of IHL will
also apply in case the intervening state takes hold of the territory of the other state
even if that territory was earlier a part of the terror group.
Another problem with respect to terrorism and IHL is that states often deny that
non-state organised armed groups designated as terrorists could be a party to a
non-international armed conflict (NIAC) within IHL. States engaged in non-
international armed conflicts have, with increasing frequency, labelled any act
committed by domestic insurgents an act of “terrorism” even though, under IHL,
such an act might not have been unlawful.
A state fighting in accordance with rules of IHL is forced to recognise the non-state
armed group as a legitimate party to the NIAC. The intensity threshold required
for a NIAC also implies the states inability to contain the spiralling violence within
its own territory. Once this categorisation is made it will also prompt the non-state

26. The Prosecutor v. Dusko Tadic, IT-94-1-A, Appeals Chamber, Merits Judgement, 15 July 1999,
paragraph 131; ICRC, Commentary on the First Geneva Conventions, paragraph 271 (Common
Article 2).

27. Hamdan v. Rumsfeld, 548 US 557 (2006).
28. Supra note 2 (Ben Saul).
29. Ibid.
30. Djemila Carron, L’ACTE DECLENCHEUR DU CONFLIT ARME INTERNATIONAL, Genève

Schulthess/LGDJ, (2016) 372-374.
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actors to use lethal force against the state under jus in bello. That is why states
often refuse to categorise the conflict to avoid application of IHL. Further domestic
legal framework gives more latitude to the states in dealing with terrorists.31

In this regard it is pertinent to point out that there are certain misconceptions
surrounding relationship between armed conflict, IHL and terrorism, the notion
that IHL does not allow states to deal adequately with terrorism and that application
of IHL would lead to impunity of those committing acts of terrorism. The tendency
to designate an armed group as terrorist may diminish its incentive to respect IHL
and may also be a hindrance in a possible subsequent process of conflict resolution.
There is an urgent need to correct the misconception according to which IHL
applicability would lead to the impunity of those committing acts of terrorism in
situations of armed conflict.32

Consequently it is necessary to delineate the boundaries between terrorism and the
legal framework governing terrorism. Although IHL does not provide a definition
of terrorism but in most situations of armed conflict it prohibits acts that are
criminalised as terrorists.
Distinction between IHL and Framework Governing Terrorism:  Even if there are
commonalities between two frameworks and they overlap on certain points there
are certain crucial differences between the two:
In legal terms armed conflict is a situation where in certain acts of violence are
lawful and certain acts are unlawful. While any act of terrorists would necessarily
be unlawful and criminal. Armed conflict allows to operate over the enemy. That is
why parties to the conflict are allowed to attack the enemy. Violence directed at
legitimate targets is not prohibited under IHL. Therefore IHL framework regulates
both lawful and unlawful acts of violence while no similar approach can be found
in the legal regime governing terrorism. Another difference between the two regimes
is that IHL ensures equal protection of persons and objects affected by an armed
conflict irrespective on which side they are. The legal framework of terrorism does
not contain such legal rights for the perpetrators of terrorist violence.33

Further IHL prohibits certain acts of terrorism committed in armed conflict and a
range of other acts committed against civilian populations and considers them war
crimes. It does not prohibit the states to designate such acts as terrorist acts under
their domestic law. Contradictions and overlaps will continue to be there if states
continue to designate lawful acts of war as terrorist acts. This creates uncertainty in
an already complex and operational issue and creates an unnecessary layer of
criminalisation since such acts are already prohibited by IHL.

31. Sean Shun Ming Yau, “Blurring the Beginning of Non-International Armed Conflict: The
Frustration of Legal Paradigms in Response to Terrorism”, GROJIL 5(2) (2017), 241-254.

32. Tristan Ferraro, “Interaction and overlap between counter-terrorism legislation and International
Humanitarian Law”, https://www.coleurope.eu/sites/default/files/uploads/page/
collegium_47_v7.pdf. (Accessed on Nov 3, 2019).

33. Ibid.
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Because of these issues it is essential that counter terrorism instruments should
have clauses regulating relationship between terrorism and IHL. This would be the
only way to avoid, as far as possible, the overlaps and contradictions between the
two bodies of law. The formulation of such a clause will be critical in order to
maintain IHL integrity and rationale, but also to avoid ambiguity and misinterpretation
detrimental to IHL.34

THE FIGHT AGAINST TERRORISM: CHALLENGES TO HUMANITARIAN LAW

The 9/11 attacks are considered to be a turning point in the fight against terrorism.
US and UK have been engaging in a series of operations to combat terrorism including
the use of force against terrorist organisations from military operations to police
action. Many states have taken strong measures to prevent terrorist acts from being
committed in their jurisdictions. These steps include inter alia:

• tightening police surveillance, particularly of foreign residents;
• adopting more “vigorous” interrogation procedures, which may amount to

inhumane treatment or even to torture;
• curtailing the right of alleged terrorists to a fair trial by establishing limits

to access to witnesses and to the exercise of other rights of the defendant,
measures which may sometimes be equivalent to abolishing the presumption
of the defendant’s innocence;

• toughening attitudes vis-a-vis asylum seekers, refugees and migrants e.g.,
by ignoring the prohibition on returning such persons against their will to a
country where they have to fear for their lives (principle of non-refoulement).35

While not necessarily illegal as such, these measures may amount to clear violations
of a government’s commitment to respect international human rights and humanitarian
law obligations.
The US government declared war on terrorism as a single armed conflict against
Al Qaeda.36 ICRC does not subscribe to this view and urges parties to treat each
situation of violence on a  case to case basis. However more suitable nomenclature
for war against terrorism is Transnational Conflict i.e. armed conflict stretching beyond
boundaries of a state but not involving two or more states as opposing parties.37

Similarly France also employed very stringent measures after the Paris attacks to
counter terrorism. They declared a state of emergency and tightened emergency

34. Supra note 33 at 30.
35. Hans-Peter Gasser, Acts of Terror, Terrorism and International Humanitarian Law, IRRC Vol.84

No847 September (2002) 556.
36. Marco Sassoli, Transitional Armed Groups and International Humanitarian Law, (Program

on Humanitarian Policy and Conflict Research Harvard University Occasional Paper Series,
number 6, 2006) p.5.

37. Gabor Rona, “Interesting Times for International Humanitarian Law: Challenges from the
War on Terror”, The Fletcher Forum of World Affairs, Vol.27:2, 2003, 56.
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control measures on the borders of France. Within 58 hours of the attack, they
launched their most hostile air strikes in Syria.38

The global war on terror launched by the US till date remains the most controversial
and prominent challenges to the application of IHL. “Counter terrorism responses,
combined with a robust counter terrorism discourse in both domestic and international
fora, have significantly contributed to a blurring of the lines between armed conflict
and terrorism, with potentially adverse effects on IHL”.39

States have on occasions denied the applicability of IHL to situations where even
though an armed conflict existed on the ground, in other instances states have
broadened the scope of application of IHL to situations where they cannot be classified
as armed conflicts. The very edifice of IHL is based on the fact that certain categories
of individuals should be spared the effects of violence.40 For example US has been
applying IHL in situations where it normally does not apply. Since 2001 the US
administration has been arguing that it is engaged in a “global war on terror”, in
which the rules of law of armed conflict (IHL) apply and the regular criminal law
enforcement of dealing with terrorism plays a minimal role. However this argument
is resisted by many scholars and organisations including the ICRC.41 Equating the
war on terrorism with armed conflict limits the application of International Human
Rights Law and International Criminal Law. Therefore, IHL should only be applied
to those situations which fall in the category of International armed conflict or non-
international armed conflict.
The war on terrorism which is a contemporary phenomenon has challenged the
application of IHL, the self serving attitude of states and picking and choosing
when to apply the rules of war is one of the greatest threats to the proper application
of IHL.

CONCLUSION

The politicisation of humanitarian action, rise in non-state actors, proliferation of
internal armed conflicts have made it difficult to apply the norms of Humanitarian
law. The war on terror and counter-terrorism, measures adopted by various states
have challenged the application of IHL. Even if IHL did not envisage these
developments, it can still accommodate terrorism and counter-terrorism whenever
they amount to international armed conflict or non-international armed conflict.
the attitudes of the states have rendered the laws ineffective. Recently the UN
Security Council while adopting resolution no. 2462 to criminalise the financing of
terrorists and their activities called upon member states to ensure that their counter-

38. Supra note 20 at 135.
39. ICRC Report (2015) p.17.
40. ICRC (2007), International Humanitarian Law and the Challenges of Contemporary Armed

Conflicts, International Review of the Red Cross, Vol. 89 No. 867, September 2007.
41. Milanovic Marko, Lessons for Human Rights and Humanitarian Law in the War on Terror:

Comparing Hamdan and the Israeli Targeted Killing Case, International Review of the Red
cross, Vol. 89 No.866, 375-376.
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terrorism measures are in compliance with their obligations under international
law, including international humanitarian law, international human rights law and
international refugee law. The ICRC used the platform to highlight the impact that
anti-terror operations have on humanitarian action. “Counter terrorism measures
can negatively impact our ability to visit persons being detained by the ‘other side’,
recover dead bodies, train armed groups on IHL, and facilitate mutual detainee
releases and swaps. In short, our ability to carry out our mandate is increasingly
hampered. As a consequence, people suffer at the very moment when IHL should
protect them”.42

Thus international community needs to find the right balance between the legitimate
concerns of states to provide security and the importance of IHL. Humanitarian
law can be a bulwark of human security in times of armed conflict, but only if
invoked where it properly belongs and obeyed where properly invoked.

42. Statement by Robert Mardini in the UNSC while debating the UNSC Resolution 2462.
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Persons with Disability: The Need to Protect Against
Discrimination and Safeguard Rights

Ms. Anchal Mittal*

1. INTRODUCTION

According to World Health Organization report around 15 percent of world population
has dome kind of disability. Out of which imperative difficulties in functioning is
experience by 2 to 4 percent population. The estimates of disability are growing
globally because of factors like, spread of chronic diseases and population ageing
with improvements in the methodologies used to measure disability.1 Professor
Stephen W Hawking, viewed that ‘disability need not be an obstacle to success, but
there must be moral duty to remove the barriers to participation, to invest sufficient funding
and expertise to unlock the vast potential of people with disabilities.’ Governments worldwide
must work in providing access to health, education, rehabilitation, support and
employment.2

Disability policies are implemented under the ambit of institutional frameworks
developed by countries worldwide. Disability specific discrimination law have been
passed by around forty-five countries globally.3 This has institutionalized national
framework to establish, monitor and implement associated laws. The international
disability standards and instruments have significantly contributed in development
and strengthening of the human rights of persons with disabilities.
In terms of Indian perspective, the work will emphasis on prevention of discrimination
and rights of disable under the ground norm Constitution of India and statutory
law under the Rights of Persons with Disabilities Act, 2016.4

* Research Associate, SGT University, Gurugram, Haryana, she can be reached at
mittalanchal28@gmail.com, Mobile: 9810997768

1. World Health Organization & The World Bank, World Report on Disability, WHO/NMH/
VIP/11.01, 2011.
See.http://apps.who.int/iris/bitstream/handle/10665/70670/WHO_NMH_VIP_11.01_
eng.pdf;jsessionid=5B98E1DB78BB255122C429A045CEFC63?sequence=1.

2. Forward of World Report on Disability, World Health Organization 2011.
3. Cooperation between the United Nations and the Inter-Parliamentary Union, 27 N November

2006, at IPU official website.
4. Hereinafter also referred as RPwD Act, 2016.
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2. EXPRESSIONS RELATING TO DISABILITY

Disability as understood by many is not limited to physical limitation, therefore
disability has been concretely defined as,

‘a physical or mental condition that limits a person’s movements, senses, or activities’
in the Oxford Dictionary,

The United Nations Convention on the Rights of Person with Disabilities, 20065

defines person with disability instead of disability under Article I of the convention
as:

‘Persons with Disabilities includes those who have long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others,’6

Americans with Disabilities Act (ADA),7 defines a person with disability, to be ‘a
person who has a physical or mental impairment that substantially limits one or more
major life activities, a person who has a history or record of such an impairment, or a
person who is perceived by others as having such an impairment,’8

The Indian statute the Rights of Persons with Disabilities Act, 2016 defines person
with disability as ‘a person with long term physical, mental, intellectual or sensory impairment
which, in interaction with barriers, hinders his full and effective participation in society
equally with others’9

The definitions, expressively include physical and mental impairment which limits
a person’s movement or participation in society. This set of people having equal
rights and opportunity are arbitrary denied opportunities resulting in discrimination.
Therefore, persons with disability must have the rights to protect you from
discrimination. Discrimination in relation to disability has been defined in the Rights
of Persons with Disabilities Act, 2016. It means ‘any distinction, exclusion, restriction
on the basis of disability which is the purpose or effect of impairing or nullifying the
recognition, enjoyment or exercise on an equal basis with others of all human rights and
fundamental freedoms in the political, economic, social, cultural, civil or any other field and
includes all forms of discrimination and denial of reasonable accommodation.’10

5. The convention brought a shift in global understanding of disability. It aims to promote,
protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms
by all persons with disabilities, and to promote respect for their inherent dignity.

6. Article 1UNCRPD, 2006, Adopted by UN General Assembly.
7. The Americans with Disabilities Act (ADA), passed in 1990 was the first comprehensive civil

rights law addressing the issue of people with disabilities and prohibited discrimination. The
Americans with Disabilities Act Amendments Act (ADAAA) made several significant changes
to the definition of disability.

8. Citied at https://www.ncld.org/archives/action-center/learn-the-law/americans-with-disabilities-
act-amendments-act.

9. The Rights of Persons with Disabilities Act, 2016 (NO. 49 OF 2016) s.2(s).
10. The Rights of Persons with Disabilities Act, 2016 (NO. 49 OF 2016) s.2(h).
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3. THE UNITED NATIONS CONVENTION ON THE RIGHTS OF PERSON WITH
DISABILITIES

The United Nations’ General Assembly adopted the United Nations Convention on
the Rights of Person with Disabilities (CRPD) in December 2006.  In history of
United Nations Convention, the convention had seen highest number of signatories11

on its opening day.12 It has significant role in changing the perspective of persons
with disabilities as objects to persons with disabilities as subjects.13 It broadly classifies
persons with disabilities and endorses human rights and fundamental freedoms of
persons with any type of disability. Further, it clarifies the mode to effectively
exercise rights and expanses of their violation.14

Equality and non-discrimination has been included in Article 5 of the Convention
on the Rights of Persons with Disabilities. According to said article, all people are
eligible to equal protection and equal benefit of the law, without any discrimination
and state parties recognize all persons equal under and before the law.15 Discrimination
based on disability must be prohibited by state parties and ensure equal and effective
legal protection against discrimination on all grounds for persons with disabilities.16

States Parties must take suitable steps to eliminate discrimination and promote
equality. For this, states parties should ensure that reasonable accommodation is
provided to persons with disabilities.17 Any de facto measures taken to ensure equality
of persons with disabilities must not be decipher as discrimination under this
Convention.18 Additionally, to incubate rights and dignity against discrimination
the convention impresses on awareness-raising in Article 8 of the Convention on
the Rights of Persons with Disabilities, 2006. It includes:

• State Parties to foster respect for the rights and dignity of persons with
disabilities and raising awareness throughout society, including at the family
level, regarding persons with disabilities,19

11. The 82 signatories to the Convention, 44 signatories to the Optional Protocol, and 1 ratification
of the Convention

12. Oddný Mjöll Arnardóttir and Gerard Quinn eds., The UN Convention on the Rights of Persons
with Disabilities: European and Scandinavian Perspectives (Martinus Nijhoff, Boston, 2009).

13. Persons with disabilities where viewed as objects of charity, social protection and medical
treatment. Due to instrumental work of UN persons with disabilities are viewed as subjects
rather than object. Subjects having rights, capable of claiming rights and make decisions for
their lives based on their free and informed consent, moreover are active members of society.

14. United Nations-Disability Department of Economic and Social Affairs, https://www.un.org/
development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html (last
visited on December 28, 2018.

15. Convention on the Rights of Persons with Disabilities, 2006 art. 5 (1).
16. See id. at art 5(2).
17. See id. at art 5(3).
18. See id. at art 5(4).
19. See id. at art 8(1)(a).
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• To fight stereotypes, prejudices and harmful practices based on sex and age,
in all areas of life, relating to persons with disabilities,20

• For persons with disabilities state parties must promote awareness of the
capacities and contributions,21

• In support, measures to initiate and maintain effective public awareness
campaigns designed, like22

(i) to nurture receptiveness to the rights of persons with disabilities,23

(ii) positive perceptions and greater social awareness towards persons with
disabilities, to be promoted,24

(iii) The skills, merits and abilities of persons with disabilities be recognized
and their contributions to workplace and the labour market, must be
promoted.25

• Encourage all organs of the mass media to portray persons with disabilities
in accordance to the purpose of the present Convention.26

• To promote awareness-training programmes regarding persons with disabilities
and their rights.27

The convention has wrapped protection of persons with disabilities against
discrimination through various other provisions like, equal recognition before the
law,28 accessibility,29 respect for home and the family,30 education,31 health,32 work

Persons with Disability: The Need to Protect Against Discrimination and Safeguard Rights

20. See id. at art 8(1)(b).
21. See id. at art 8(1)(c).
22. See id. at art 8(2)(a).
23. See id. at art 8(2)(a)(i).
24. See id. at art 8(2)(a)(ii).
25. See id. at art 8(2)(a)(iii).
26. See id. at art 8(2)(b).
27. See id. at art 8(2)(c).
28. See id. at art 12.
29. See id. at art 9.

Accessibility implies to ensure to persons with disabilities access, on an equal basis with
others, to the physical environment, to transportation, to information and communications,
including information and communications technologies and systems, and to other facilities
and services open or provided to the public, both in urban and in rural areas. It includes the
identification and elimination of obstacles and barriers to accessibility.

30. Convention on the Rights of Persons with Disabilities, 2006 art. 23.
Discrimination against persons with disabilities must be eliminated in all matters relating to
marriage, family, parenthood and relationships, on an equal basis with others.

31. Convention on the Rights of Persons with Disabilities, 2006 art. 24.
Right of persons with disabilities to education must be ensured without discrimination. State
Parties must incorporate inclusive education system at all levels.

32. Convention on the Rights of Persons with Disabilities, 2006 art. 25.
Without discriminating on disability basis, persons with disabilities have the right to the
enjoyment of the highest attainable standard of health.
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and employment,33 adequate standard of living and social protection34 and participation
in cultural life, recreation, leisure and sport.35

4. THE CONSTITUTION OF INDIA

In ancient India disability was associated to previous sins as theory of Karma was
applied. Disability was seen as an outcome of punishment for incorrect actions or
sins of previous births. People with disability were considered as objects of pity
although in Hindu myths some disabled men are shown powerful and capable
people. The transition from ancient view to current has been eminent. From the
perspective of objects to subjects has been institutionalized by the Constitution of
India and the United Nations Convention.
Social justice and human rights are the enshrined in the Constitution which are
mirrored in the Preamble, the Fundamental Rights and the Directive principle of
State Policy.36 These foundational aspect of the Constitution, support progressive
role of State in enhancing status of the disadvantaged groups.37 The Directive principles
of State Policy, are seen to be more pertinent in bringing social and economic equality
and justice and working for welfare and rehabilitation of the disabled.38

Although, in the Constitution of India, disability is neither define or holds any
definite position. But it does include two distinctive groups stated as vulnerable
requiring special care and security which are the women and children. Vulnerable
groups like aged, disabled, orphans, homeless etc. have been unnoticed by the
framers of the Constitution. Nevertheless, the Constitution of India has provisions
which are non-discriminatory in nature and promote equality. The provisions
constructively urge to protect the rights and prohibit discrimination are Articles 14,
15 and 16 of the Indian Constitution. Despite discrimination based on disability is
disregarded explicitly by the Constitution of India, but people with disability can
get protection by non-discriminatory provisions for all citizens in Articles 14, Article
15 and Article 16. These articles intent to achieve the main objectives of the Constitution
of India that are set out in the Preamble.

33. Convention on the Rights of Persons with Disabilities, 2006 art. 27.
Discrimination based on disability about all matters concerning all forms of employment,
including conditions of recruitment, hiring and employment, continuance of employment,
career advancement and safe and healthy working conditions to be prohibited.

34. Convention on the Rights of Persons with Disabilities, 2006 art. 28.
Right of persons with disabilities to an adequate standard of living for themselves and their
families, including adequate food, clothing and housing, and to the continuous improvement
of living conditions must be without discrimination based on disability.

35. Convention on the Rights of Persons with Disabilities, 2006 art. 30. Protection of intellectual
property rights do not constitute an unreasonable or discriminatory barrier to access by persons
with disabilities to cultural materials.

36. The Directive Principles of the State Policy are not legally binding, they nevertheless have a
morally binding value, forming an integral part of the Indian Constitution.

37. Rathin Bandhopadhyay and Sangeeta Roy: Law and the Disabled at p.148
38. Prithpal Kaur: Empowerment of Physically Handicapped and Disabled Persons at p.95.
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‘Equality before the law’ and ‘equal protection of the laws’ guaranteed under the
Article 14 of the Indian Constitution are the pillars to the right to equality. This
article ensures that all persons are equal in the eyes of law irrespective of the
disability or ability of the person. Additionally, the law provides equal opportunities
to those having homogeneous or similar situations.
The principle of equality Protection against discrimination based on religion, race,
caste, sex, and place of birth is provided in Article 15. Restrictions not be subjected
to access to shops, hotels, public restaurants, and places of public entertainment or
to the use of tanks, wells, bathing ghah, roads and places of public resort that are
maintained by State funds either partly or wholly. Even the said places dedicated
for the use of general public include in the scope of this Article. Therefore, disability
in itself will not amount to restriction to aforesaid places. Nevertheless, the provision
does not explicitly specify protection of persons with disability against discrimination.39

Further, equality of opportunity and prohibition of discrimination in public
employment based on religion, race, caste, sex, descent, place of birth, or residence
in provided in Article 16. To protect the right to non-discrimination provided in
Article 15 and 16 of the Constitution are insufficient. Some reasons are:

• Expansive meaning of discrimination is missing, for instance direct and indirect
forms of discrimination,

• The grounds of discrimination identified fail to recognize fathom disability,
gender identity, age, etc. as integral part of identified list,

• Multiple discrimination has been disregarded,
• Protection under the said articles is limited to citizens rather than offering

to people within the jurisdiction of India.
Despite the potentiality, India is yet to observe proficient era of rights of disability.
At present right to equality to disability right is grim and theoretical in application.
Nevertheless, the judiciary has worthy contribution in interpreting and enumerating
theories to reproduce laws into reality.40 Various organizations and people working
for disability approach the Supreme Court and the High Court, even before the
disability statutes were introduced.41 Although there have been varied views and
orders passed by the courts, its contribution isn’t inconsequential. To compete civil
services, a writ petition filed against discrimination of visually impaired persons. It
was pleaded, to direct the UPSC and the government to give permission to qualified
blind candidates for them to appear in the selection examination. The petition was
allowed and the government was told to permit them to write the examination in
Braille or with the help of a scribe. The Supreme Court directed these instructions
in the case of National Federation of Blind v. Union Public Service Commission.42 The
39. Introduction, National Human Rights Commission Disabilitv Manual (National Human Rights

Commission, New Delhi, 2005).
40. Justice S.B Sinha: Disability law vis-à-vis Human Rights, (2005) 3 SCC 1-15.
41. Shruti Pandey, Priyanka Chirimar, Deepika D’souza: Disability and the Law at p.3.
42. (1993) 2 SCC 411 37.
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court further held that if few seats of the Indian Administrative Services & allied
services, can be filled by visually handicapped persons then the court does not see
any reason that such candidates should not be permitted to attempt the civil services
exam. Additionally, a significant question was raised in the application filed by the
National Federation of Blind that are person with disabilities included in backward
classes or not was raised. In the majority judgement reservations in favour of the
persons with disabilities was allowed under the aegis of Articles 14, 15 and 16 of
Constitution of India. The rights of the persons with disabilities were upheld by
dissenting judges also. 43

5. THE RIGHTS OF PERSONS WITH DISABILITIES ACT

The rights of persons with disability discourse in India saw a sea change amidst
the enforcing of the United Nations Convention on the Rights of Persons with
Disabilities in 2008. This Act was passed on December 27th, 2016 to give effect to
the United Nations Convention on the Rights of Persons with Disabilities and for
matters connected. India is a signatory to the Convention on the Rights of Persons
with Disabilities, 2006 and ratified the said Convention on October 1st, 2007. The
Act supersedes the Persons with Disabilities (Equal Opportunity Protection of Rights
and Full Participation) Act, 1995.44 The forms of disabilities have been enlarged to
21 from existing 7. Moreover, the power to add further forms of disabilities has
been given to the Central Government.45 Various aspects to prohibit discrimination
based on disability against persons with disability have been incorporated in the
Act. Few imperative provisions are:
To ensure right to equality, life with dignity and respect for their integrity equally
with others is enjoyed by persons with disabilities, appropriate Government has
been empowered.46 Steps to utilize the capacity of persons with disabilities by
providing appropriate environment can be taken by the appropriate Government.47

On the ground of disability, no person with disability should be discriminated.
Until the impugned act or omission is a proportionate means of achieving a legitimate
aim.48 On the ground of disability no person should be deprived of their personal
liberty.49 To ensure reasonable accommodation for persons with disabilities, appropriate
Government should take necessary steps.50

43. Citied in Chapter 4 of Disability Rights in India: The Constitutional Perspective at p.110. Read
http://shodhganga.inflibnet.ac.in/bitstream/10603/144741/13/13_chapter%204.pdf.

44. Nair Shalini, Disabilities Bill passed: New conditions, revised quota and a few concerns (The Indian
Express, retrieved 2017-12-15).

45. Cited at http://pib.nic.in/newsite/PrintRelease.aspx?relid=155592 (last visited on December
28, 2018).

46. The Rights of Persons with Disabilities Act, 2016 (No. 49 of 2016) s. 3(1).
47. See id. at s.3(2).
48. See id. at s.3(3).
49. See id. at s.3(4).
50. See id. at s.3(5).
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To exercise the right to access any court, tribunal, authority, commission or any
other body having judicial or quasi-judicial or investigative powers of persons with
disabilities without discrimination must be ensured by the appropriate Government.
Therefore, access to justice should not be limited for persons with disabilities due
to discrimination based on disability.51

An endeavour for inclusive education of children with disability should be made
by the appropriate Government and the local authorities in educational institutions
funded or recognized by them. They should be admitted without discrimination
and afforded with education and opportunities for sports and recreation activities
equally to others.52 Further, in respect of employment government should not follow
discrimination against any person with disability unless type of work exempts this
provision.53

The National Association for the Deaf filed a petition before the High Court of
Delhi urging sign language interpreters in public services. The petition raised the
issue that there is there is insufficient and inadequate number of sign language
interpreters in various public places. Additionally, the National Association for the
Deaf sought to direct the Ministry of Social Justice and Empowerment & associated
authorities to provide better training and ensure access to sign language interpreters.
The Court affirmed to the problem that the hearing impaired were unable to avail
facilities like medical, banking, transportation, etc. due to non-availability of sign
language interpreters. By relying on the United Nations Convention on the Rights
of persons with disabilities, the Court stated,

“The United Nations Convention on the Rights of persons with disabilities adopted
by the General Assembly and ratified by the Govt. of India on 1st October 2007 also
provides for taking appropriate measures to provide forms of live assistance and
intermediaries including guides, readers and professional Sign Language Interpreters
to facilitate accessibility to buildings and other facilities open to the public. Needless
to state that all the said rights are composite part of life enshrined in Article 21 of
the Constitution of India.”54 Therefore, directions were given to the government,
inter alia, to assess the availability and need of sign language interpreters
through survey. To appoint nodal officers for the purpose of collecting
information from concerned authorities and preparation of reports. The
conception of new posts, curricula and creating courses for training interpreters
be based on the aforesaid report.55

Further, in an eminent case in which the Apex Court addressed an appeal from the
decision of the High Court of Delhi exemplified the implementation of section 33

51. See id. at s.12(1).
52. See id. at s.16.
53. See id. at s.20(1).
54. The National Association of the Deaf v. Union of India W.P.(C) No.6250/2010 at Para 7.
55. The National Association of the Deaf v. Union of India W.P.(C) No.6250/2010.
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and 34 of the Persons with Disabilities (Equal Opportunities, Protection of Rights
and Full Participation) Act, 1995, in particular. After considering the arguments of
both the parties the Court concluded mainly the following:56

• Employment is the utmost and significant factor for inclusion and
empowerment of people with disabilities.

• It is reality that due to disability, people with disability are jobless. This is
not because of functionality limitation of people with disability but the social
and practical barriers play an obstacle and preventing them to join.

• There is unequivocal obligation of the Central Government, State Government
and UT of India to protect the rights of people with disabilities. The is envisaged
by the treaties on human rights and in particularly the treaties on persons
with disability.

• The ceiling of 50% reservation is not associated to persons with disability
thus Indra Sawhney57 case is not tenable for persons with disability.

• Keeping the intent of legislature regarding “computing 3% reservation on total
number of vacancies in the cadre strength”, the reservation for persons with
disability be computed in identical manner for Group A, B, C and D posts.

• The reservation scheme among people with disability is horizontal reservation
whereas for SC, ST & OBC it is vertical reservation, therefore from this
point of consideration, the decision held in the case of R.K. Sabharwal58 in
inapplicable for persons with disability.

Subsequently the Court also gave certain directions for proper implementation of
the reservation policy for the persons with disability. The directions are as following,
namely:

• Within three months from the date of the said order, number of vacancies
available in all the establishment be computed by the appropriate government.
Additionally, the post for persons with disability have to be identified.

• all the departments/public sector undertakings/Government companies to
be instructed that on observance of the scheme of reservation for persons
with disabilities be considered as non-obedience. This will hold the Nodal
Officer of department/public sector undertakings/Government companies

56. Union of India v. National Federation of the Blind (2013)2 SCC 772.
57. Indira Sawhney v. Union of India AIR 1993 SC 477.
58. In R.K Sabharwal and Others v. state of Punjab and others AIR 1995 SC 1371, the Apex Court of

India pointed out the different between the terms ‘post’ and vacancy’. It was held that post
mean a job, appointment, employment or office to which a person is appointed. Whereas an
unoccupied office or post is known as vacancy. By relying on the plain meaning of the two
words it was made clear that there must be a post in existence to enable the vacancy to
occur. The right to be considered for appointment be claimed only against a post in a cadre.
Thus, the percentage of reservation has to be based on number of post. Thus, the Court
opined that reservation of 3% for people with disability be calculated on the basis of total
strength cadre which includes identified and unidentified post.
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responsible for implementing the reservation policy for persons with disability.
The default of this responsibility would result in departmentally proceeded
against the Nodal Officer.59

In another case a disability right activities Jeeja Ghosh, who herself was born with
cerebral palsy60 was de-boarded from Spice Jet flight. Jeeja Ghosh was sitting in
Spice Jet flight to Goa, where Jeeja Ghosh was going as an invitee to review an
Indo- German Project. After de-boarding the flight she got to know that she was
removed due to her disability. Jeeja filed a petition claiming that SpiceJet airlines
crew members act as an illegal and discriminatory behaviour. The main issue contested
was violation of Article 21 of the Constitution of India, by the SpiceJet airlines crew
members. After considering the arguments of the parties the division bench of the
Apex Court, awarded Rs. 10,00,000 (INR) as damages to Jeeja against the callous
act of SpiceJet. The damages to be paid within two months from the date of the of
the order.61 Additionally, two significant right of people with disability traveling
were emphasized by the court. Firstly, accessibility and secondly, the reasonable
accommodation. The court did a harmonious construction of the rights of people
with disability and safety of the other passengers and viewed that all the disabled
person has fundamental right to live their life with human dignity in the aforesaid
matter. It was also viewed that staff member be provided with a special training
programme and DGCA with other related authorities and departments have joint
discussion.62 In my view the case is a clear sketch of the deficient infrastructure,
training, resources and humanity to facilitate and ease services to persons with
disability. Bear theoretical incorporation of international obligation will not
instrumentalize the access to right and privileges of persons with disability or detach
the intentional or unintentional discrimination.
A civil services aspirant named Vikash Kumar, who had cleared MBBS in 2016,
suffering from disability in the form of Dysgraphia/ Writer’s Cramp since the year
2015 contested the notification of UPSC. The notification contented that persons
with the aforementioned disability were eligible for scribe, but according to the
notification UPSC does not provide it. The aspirant sought amendment of the
notification so that help of scribe can be provided to persons with the aforementioned
disability. The matter went to a division bench of the Apex Court of India which

59. Supra note 56.
60. Jeeja Ghosh has cerebral palsy by birth. It is a condition caused by lack of oxygen to the

brain either during pregnancy or at the time of delivery. She completed her school from
Indian Institute of Cerebral Palsy and La Martiniere for Girls, Kolkata, India. Ghosh has been
involved in the social sector for more than two decades. Jeeja Ghosh believes in the right
based approach and dignity of all human beings. See, http://lawtimesjournal.in/jeeja-ghosh-
anr-vs-union-of-india-ors/ (last visited on March 31, 2020).

61. Penalty was imposed on SpeciJet for failure to follow the guidelines mentioned under CAR,
2008 and the PWD Act, 1995.

62. Jeeja Ghosh & Anr. v. Union of India & Ors. Writ Petition No. 98 of 2012.
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found that according to section 2(r) of the RPwD Act, 201663 facility of scribe should
be should be permitted for persons with benchmark disability.64 The court opined
that the civil services aspirant’s (petitioner) disability condition of Writer’s Cramp
be evaluated by a medical team from the AIIMS.65 The director of AIIMS was requested
to constitute a medical board that assesses, evaluated the condition of Vikash and
render it opinion on the following:

“(i) whether the petitioner suffers from a benchmark disability within the meaning of
Section 2(r) and Section 2(zc)66 of the Rights of Persons with Disabilities Act 2016;
or alternatively,

(ii) whether the petitioner is a ‘person with disability’ within the meaning of Section
2(s) of the above Act and, if so, the extent of the disability.”67

In the erstwhile case the Apex Court did not shrug off its responsibility or took a
lax approach rather sought assistance of the medical expert to consider the specific
situation of Vikash. The court’s approach perhaps seems to be supportive and not
just blindly relying on the order of Central Administrative Tribunal (CAT).68

Consequently, it can be identified that a medical board is required to ascertain
benchmark disability of disability which cannot be measured or has limitation
otherwise. Not all persons with disability falling in this category can go to the
court for their claim. Few pertinent questions were brought to light by the court in
the matter, such as- what will be the fate of students with disabilities who need a
scribe but they don’t fall under the category of benchmark disability and what
about cases of accidents, in which the person although suffers from a disability,
that is not governed by the Act but needs a scribe. Therefore, the court suggested
the Ministry of Social justice and Empowerment to revisit its guideline.
According to the author the court could perhaps directed Ministry of Social Justice
and Empowerment, State Governments and allied authorities to constitute designated
expert medical board to cogently consider all cases of benchmark disability
predicament.

63. According to section 2(r) of the RPwD Act, 2016 persons with benchmark disability refers to
at least 40% disability of any type as recognized under the Act, and certified by a certifying
authority.

64. The court cogently considered the Persons with Disability Act, 2016 with the guidelines issued
in 2018, by the Ministry of Social Justice and Empowerment, regarding conduct of written
examination for persons with disabilities, which are followed by the UPSC while conducting
the examinations.

65. All India Institute of Medical Sciences.
66. Section 2 (zc) of the Rights of Persons with Disabilities Act 2016 exemplifies specified disability

to be disabilities specified in the Schedule.
67. Vikash Kumar v. Union Public Service Commission & Ors. SLP (C) Diary No(s).19177/2019.
68. The Central Administrative Tribunal relied on Dr. Ram Manohar Lohia Hospital which is

designated authority to certify the disability. Dr. Ram Manohar Lohia Hospital refused to
issue the certificate of disability to the Vikash (petitioner). Therefore, CAT held that no direction
will be given to UPSC to amend their notification in pursuant to Vikash’s claim.
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A constructive act was done in pursuant to section 84 of RPWD Act 2016,69 by the
Delhi Government in 2019. A notification was issued by the law department of the
Delhi Government to set up special courts for persons with disability. The order
designated the court of Additional Sessions Judge-02 in each district in the jurisdiction
of Delhi as special court to try the offences under the Rights of Persons with Disabilities
Act, 2016.70 Such steps and initiatives should be proactively taken and notified by
all the States and Union Territories. This is not only help achieve the basic objectives
of the Act but also act as a step towards safeguarding the rights of persons with
disabilities.

6. RECOMMENDATION AND CONCLUSION

Rights of persons with disability and prohibition against discrimination have been
supported by the judiciary even though the statute are nascent. The latest law not
only uplifts rights and entitlement but provides effective mechanism to ensure inclusion
in the society. Violation of the law penalizes the offender with imprisonment and
fine. To expedite implementation of the Rights of Persons with Disabilities Act
2016, the Supreme Court in January 2018 gave three months’ time to all States and
Union Territories. Alongside the government shall promote and educate public about
the rights and non-discrimination act against persons with disability. Sensitize people
to treat and consider persons with disability equal. Moreover, mass media should
be used to increase communication and accessibility of entitlement and programmes
established for persons with disability. Easy and fast track redressal of cases associating
persons with disability should be accomplished. People and institutions proclivity
to initiate to educate and employ persons with disability must be promoted and
recognized. Socio - demographic profile of disabled persons show the need for
initiatives to bring effectuate welfare of disabled. People with disability need to be
advanced with motivation, educate and appraised with their rights and facilities.
Together with synthesis of the Government initiatives, judiciary and the people the
rights of persons with disability can be maintained. It will promotion and contribute
in nondiscriminatory environment for persons with disability. Further, preserve
human rights and fundamental freedoms of persons with disabilities, with promoting
respect and inherent dignity. These aspects would work in support of the aim and
objective of United Convention on the Rights of Persons with Disabilities.

69. Section 84 of the Rights of Persons with Disabilities Act 2016 provisions special courts for
speedy trail of offences under the Act. Such special courts be set up by State Government in
congruence with the Chief Justice of High Court.

70. The Supreme Court in 2017 had directed States Governments and Union Territories to set up
special courts to ensure speedy trail of offences provided under the Act. See, https://
www.newindianexpress.com/cities/delhi/2019 /aug/26/special-courts-to-try-offences-against-
disabled-to-be-set-up-in-delhi-2024287.html (last visited on March 23, 2020).
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Role and Importance of Adequate Corporate Governance in a
Company with Special Emphasis on Insider Trading

Ms. Charu Grover*

1. INTRODUCTION

Gabrielle O’Donovan once said that corporate governance is an internal system
that encompasses policies, practices, and people and serves shareholders and
stakeholders needs. According to him, corporate governance directs and controls
the management activities with objectivity, integrity, and accountability.
Professor and Justice Mervyn King defined corporate governance as” the governance
of any entity”.
The modern companies, due to their increasing size, utilise vast resources of the
society. It is extremely necessary that the Board of Directors use these resources in
the best interest of shareholders as well as the other stakeholders. It is the prerogative
of the Board to make executive decisions. But it is imperative to note that such
freedom must be exercised within the framework of accountability.
The Organisation for Economic Co-operation and Development (OPEC) has laid
down that corporate governance consists of a set of relationships between the
management of the company, the company’s Board, its shareholders and other
stakeholders. Corporate governance lays down the structure through which the
aim of the company is set out. In addition to this, corporate governance aids in
determining the means through which the objectives can be achieved and the
performance of the company can be measured subsequently.

2. SIGNIFICANCE AND NEED OF CORPORATE GOVERNANCE

Effective corporate governance provides adequate incentives to the Board and the
management of the company. These incentives aid in pursuing the interests of the
shareholders and the company. Good corporate governance provides a certain degree
of confidence which is necessary for the functioning of a market economy. Adequate
corporate governance ensures that the management fulfils its obligation towards
shareholders, creditors, employees, consumers, government and the society. Corporate

* 4th year Student of BBA LLB, Vivekananda Institute of Professional Studies, she can be reached
at charu051197@gmail.com, Mobile: 8800184932.
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governance helps in separating management from ownership. It maintains anonymity
between the producer and the ultimate consumers. Large corporate investors have
become a challenge to the company’s management because they affect the company’s
decisions. Corporate governance lays down the code of conduct to deal with the
aforesaid situation.

3. PRINCIPLES OF CORPORATE GOVERNANCE

3.1 Accountability

The accountability of a company reflects upon the duty to give reasons for its
actions. This principle enumerates the responsibilities of the Board to present an
assessment report of the position of the company. The Board also has an obligation
to maintain the risk management and the internal control systems. In addition to
the above, the Board has a responsibility to communicate with the stakeholders at
regular intervals.

3.2 Responsibility

The Board of Directors are authorised to act on the behalf of the company. They
have the responsibility to ensure effective management of the business, company’s
affairs and monitoring the performance of the company. While undertaking the
aforesaid actions, it is imperative for the Board of Directors to act in the best interest
of the company. Another important part of this principle is the aspect of accountability.
The Board of Directors are accountable to shareholders of the company as regards
how the company has carried out its obligations.

3.3 Transparency

Stakeholders have the right to be informed about the activities of the company, its
future plans and the risk associated with the business strategies. Transparency as a
principle elucidates about the openness and readiness of the company to provide
clear and precise information to its shareholders. If a company is transparent to the
stakeholders, then the stakeholders become more confident about the management
processes and decision making of a company.

4. CORPORATE GOVERNANCE IN INDIA

The concept of corporate governance was widely discussed due to the emergence
and the appointment of the Sachhar Committee in 1978. This committee emphasized
upon adequate disclosure requirements on the part of companies. The committee
emphasized so because it felt that openness in corporate affairs is of prime significance
in order to secure responsible behaviour.
This committee advised that each and every company should prepare a social report
along with the director’s report. The committee recommended that these reports
must be prepared with the object of stipulating and quantifying different activities
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pertaining to the social responsibility of the company which was carried out in the
previous year.
The Companies Act, 2013 incorporates a number of provisions in order to promote
adequate corporate governance. Some of these provisions have been laid down below:

4.1 Compulsory Audit Rotation(Section 139)

It is required that the listed companies and other specified companies should rotate
their auditor after every five years as regards the individual auditor and after
every ten years as regards the firm of auditors.

4.2 Code of conduct for independent directors (Schedule IV)

As provided under section 149(8), it is imperative that the independent directors
abide by the code of conduct provided in the Schedule IV of the Act.

4.3 Secretariat Audit (Section 204)

It is required that the listed companies and other specified companies annex with
the report of the Board, a secretariat audit report from a practicing company secretary.

4.4 Audit Committee (Section 177):

Under this provision, it is required that every listed company and other specified
companies establishes an audit committee which comprises of a minimum of three
directors with the independent directors forming the majority.

4.5 Internal audit (Section 138)

Under section 138, certain class or classes of companies have to appoint an internal
auditor. The internal audit shall be performed by a chartered accountant or a cost
accountant.

4.6 Composition of the Board (Section 149)

Out of the total number of the directors of every listed company, one third shall be
independent directors. The tenure of an independent director shall be a period of
five years at a time and an independent director shall not hold office for more than
two consecutive terms.

4.7 Disclosure of interest (Section 184)

In the first meeting after his/her appointment, it is imperative that every director
makes disclosure pertaining to his/her concern or interest in the company.

4.8 Forward dealing and insider trading (Section 194 and Section 195)

Under section 194, a director is prohibited from forward dealing in the company’s
securities. Under this section, a director is also prohibited from forward dealing in
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the securities in its holding, subsidiary or associate company. Under section 195, a
person(including a director or other key managerial personnel) is prohibited to
indulge in insider trading in the securities of the company based on the non-public
price sensitive information.

4.9 Corporate Social Responsibility (CSR) (Section 135)

Companies which possess a net-worth of more than rupees five hundred crore or
turnover of more than one thousand crore or a net profit of more than five crore
are required under this section to constitute a CSR committee of the Board. It is
important for such companies to formulate a CSR policy. To pursue the CSR policy,
the company shall spend not less than two percent of its average net profit in
previous three financial years on CSR activities.

4.11 Class Action (Section 245)

This section allows a certain number of members or depositors or class of them to
file an application to the Tribunal on the behalf of the said members or depositors
or class of them if the company’s affairs are taking place in a manner which is
prejudicial to the interest of the members, depositors or the company.

5. BENEFITS OF CORPORATE GOVERNANCE

• Corporate governance, with its suitable policies and processes, can aid the
management in detecting growth opportunities.
o If a company puts corporate governance procedures in action, it is aided

in obeying the laws which can help in promoting a company’s growth.
o A company’s persistence in following the rules and regulations of corporate

governance can help in boosting reputation of the company.
o Corporate governance practices and policies ensure that companies abide

by law which results in reducing the likeliness of expensive fines or lawsuits.
o Good corporate governance ensures benefits to stakeholders. When the

companies abide by the rules and regulations of corporate governance,
they tend to act in the best interest of the stakeholders.

o Under the system of efficient corporate governance, employees learn to
follow a good ethical practice which will consequently avoid the wastage
of company’s resources.

o Lastly, by following and abiding by the ethical rules of corporate
governance, the company will be able to achieve the trust of the community
at large and will gain success in the long run.

6. INSIDER TRADING

Insider trading means direct or indirect trading in the securities of a publicly listed
company by an insider to the company with a purpose to gain an economic advantage.
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This practice impairs the shareholder’s interest as a consequence. Under this practice,
the insider is the one who has an access to information about the company shares
or lets out significant price sensitive information with respect to the company.
While discussing the practice of insider trading, it is imperative to discuss the
provisions of the Security and Exchange Board of India (Prohibition of Insider Trading)
Regulation Act. This Act was introduced in 1992. This Act prohibits insider trading
of any kind. This Act clearly laid down that the insiders shall neither trade themselves
nor on the behalf of another person on the basis of price sensitive information
which has not been published. This Act also prohibits the insiders from communicating
or counselling the other parties about the unpublished price sensitive information.
It is imperative to state that the company should be able to defend itself and
subsequently prove that it holds no liability for any sort of obligation under any
special circumstances. Under the provisions of this Act, it has also been stated that
a compliance officer of senior level has to be appointed by the company. This
compliance officer has to report to the Chief Executive Officer (CEO) of the company.
It is the duty of this compliance officer to protect the price sensitive information till
the time it is made public. The compliance officer is obliged to set rules and procedures
in accordance with the regulations of the Security and Exchange Board of India
and monitor them too.
Under section 2(e) of the Act, the term “insider” has been defined. According to
this definition, insider means any person who is presently connected or was connected
with the company in the past or is deemed to have been connected with the company.
This person is reasonably expected to have access, by the virtue of aforesaid connection,
to price sensitive information which has not been published (information referred
here is related to the company’s securities) or this person has received such
unpublished price sensitive information.
The Security and Exchange Board of India (SEBI) has laid down what kind of
information can be classified as price sensitive information. Some of the examples
of price sensitive information are issue of securities, buy-back of securities,
amalgamation or mergers, takeovers, etc.

7. JUDICIAL PRONOUNCEMENTS

7.1 Dilip Pendse v. SEBI

Nishkalpa was a wholly owned subsidiary of TATA Finance Ltd. (TFL). TFL was a
listed company. Dilip Pendse was the Mangaing Director of TFL. On 31st March,
2001, Nishkalpa suffered huge losses amounting to the sum of about 80 crore. This
loss incurred because unpublished price sensitive information was disclosed to the
public about which only Pendse was aware. The aforesaid piece of information was
disclosed to the public on 30th April, 2001. Hence, any transaction which took place
in the period between 31st March, 2001 and 30th April, 2001 was bound to fall
within the ambit of insider trading. Pendse passed this information to his wife. His
wife sold 2, 90,000 shares of TFL. These shares were held in her own name as well
as in the name of the companies managed and supervised by her and her father-in-
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law. Taking the facts of the case into the consideration, SEBI ultimately laid down
that this was a case of insider trading.

7.2 Hindustan Lever Ltd. v. SEBI

In August, 1997, The Security and Exchange Board of India issued a show cause
notice to Hindustan Lever Limited (HLL) while claiming that there was a prima
facie evidence which pointed out that the company was indulging in the malpractice
of insider trading. SEBI made this claim because it came to know about the use of
price sensitive information by HLL which had not been published prior to HLL’s
merger with Brooke Bond Lipton India Limited (BBLIL). SEBI found HLL guilty of
insider trading because it purchased the shares of BBLIL from Unit Trust of India
with the full and complete knowledge of the fact that the two sister concerns were
about to merge. Taking into account the chronology of events as HLL bought the
shares before the merger was formally declared, SEBI laid down that HLL was
using the unpublished price sensitive information to trade and hence, HLL was
guilty of insider trading. SEBI directed HLL to pay a compensation of 34 million
rupees to the Unit Trust of India.

7.3 Rakesh Agrawal v. SEBI

In 2001, Rakesh Agrawal, the managing director of ABS Industries was charged
with insider trading. It was alleged that he had bought the shares of his own
company from the market before the takeover deal took place between ABS Industries
and Bayer of Germany. The Security and Exchange Board of India laid down that
Agrawal should compensate the investors of ABS Industries. SEBI also initiated an
adjudication proceeding. The decision of SEBI was challenged by Agrawal before
the Securities Appellate Tribunal. The Tribunal turned down a part of SEBI’s decision
which pertained to imposition of penalty. The Tribunal did not provide any direction
as regards the adjudication proceeding. The decision of the Tribunal was challenged
by SEBI before the Supreme Court. The Supreme Court settled down the case by a
consent order and consequently, Agarwal had to pay a monetary penalty.

8. PENALITIES FOR INSIDER TRADING UNDER THE SECURITY AND
EXCHANGE BOARD OF INDIA ACT, 1992

Firstly, the complaint can be referred for the adjudication and the adjudicator may
impose a penalty of not more than five lakhs. The party which has been aggrieved
by the act can prefer an appeal to the Securities Appellate Tribunal or if essential,
to the High Court.
Secondly, SEBI can file a criminal suit against the alleged offender before the court
not inferior to that of a Metropolitan Magistrate or Judicial Magistrate. The court
can impose a fine of not less than 2000 rupees and an imprisonment for a time
period not less than one month but not more than three years or with both.
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9. CONCLUSION

To conclude, insider trading has become such a menace that it has become difficult
to tackle. Even after the formulation of SEBI (Insider Trading) Regulations, 1992,
instances of insider trading still take place in a large frequency. In order to damper
the malpractice of insider trading and protect the price sensitive information, the
directors, officers or other company members should take steps such as setting up
and maintaining high standards of ethical behaviour. Penalisation for not abiding
by the standards of ethical behaviour will also create deterrence and lead to compliance
of these standards.
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ABSTRACT

There are three estates in parliament,
but in the reporter’s gallery younder,

There sat a fourth estate more important far than they all._____—Burke

Liberty of thought and expression are among the highest ideals of a modern democratic
society which our constitution also resolves to secure to all citizens and this can only be
done with the help of media. Democracy relies on the freedom of the media. This right is one
of the pillars of individual liberty and freedom of speech. Today media has become very
powerful medium and it affects whole society not a single individual. In short we can say
that media act as a ‘mirror of the society’. Earlier the media was limited to print only and
mainly books and newspaper were the source of information but these days with the development
of science and technology many other new media like television, internet, social media,
blogs, Twitter came into picture. T.V Broadcasting which was earlier done by state sponsored
players but with the advent of satellite channels, a sort revolution came in the information
sector, many private channels came into play and the dissemination of information also
become really very fast. It facilitates thought and discussion, advances civilization and help
in promoting comprehension and appreciation of the goals of a free society. Today most of
the people have access to all these new kinds of media and it is where these new kinds of
media playing a very important role in protecting and addressing various human rights
issues. The object of the paper is to investigate into the role of media in protecting the
human rights of marginalised communities. The paper will identify the legislative and
administrative gaps in the area and will try to fill the same.
Keywords: Constutionlism, Welfare State, Marganised Community, Welfare, Liberty.
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1. INTRODUCTION

1.1 What are Human Rights?

The concept of human rights originated from the natural rights of all human. These
rights are available to every person by virtue of being human. In simple words we
can say that the growing concern for the human rights is nothing but realization of
the human dignity. Human rights are considered essential for the complete well-
being of a human. Justice Krishna aiyar calls human rights those “rights that are
available from the womb to tomb”. All the major religions of the world, despite
many differences, stress on the worth and dignity of human life, the common kinship
of humankind and responsibility on the believers to treat others with compassion.
The earliest of the religious concepts place emphasis on individual worth and duty
towards others. The early forms of religious beliefs may not have created legal or
personal rights but they established traditions and manifested principles that later
influences the ‘human rights’ development. Several international treaties convention
and legal measures recognize the human rights in various forms like right to education,
health, right to life, right to privacy, right to free speech, fair trial, right against
abuse etc. These are very basic rights which are considered as inalienable and inherent
in the human being and these are now guaranteed by various constitutions in the
form of fundamental rights. The United States declaration of Independence states
that “all men are created equal, that they are endowed by their creator with certain
unalienable rights that among these are life, liberty and the pursuit of happiness”.
Human rights are like moral rights belong to everyone and these are those rights
which help us to live a good, comfortable and meaningful life. But in today’s globalised
world there is increasingly widespread concern for universal respect and observance
of the human rights. Public opinion get mobilized very quickly with the wide spread
electronic media and print media. Globalization of the world also lead to globalization
of media as well. In this globalised world unfettered access to information is considered
as a human right in itself. This is the extension of the freedom of expression which
is the one of the most sacred right and is well accepted over the globe.1 Media act
has got diverse role, it as a path finder and protector of human rights. But for this
media should be free and fair because free media is one of the basic requirements
of free and democratic society.

2. MEDIA’S FREEDOM INTERPRETED UNDER ARTICLE 19 (1) A

The right of freedom of expression is one of the basic right which is recognized in
universal declaration of human rights under Article 19 and International Covenant
in Civil and Political Rights.2 Unlike U.S.A in Indian constitution there is no such
right to press is explicitly provided. But it has been recognized by the court while

1. Dr. K.C Daiya, “Human Rights Law and Right to Access to Media” 11 IJLS 100 (1991).
2. It reads as “everyone has the right to freedom of opinion and expression and this right

includes freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.”
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interpreting article 19 (1) (a) constitution.3 Article 19 (1) (a) provides that every
citizen has the freedom of speech and expression subject to reasonable restrictions
which can be imposed by law on the grounds specified in clause (2) of this article.
It is right to publish and circulate with complete freedom subject only to reasonable
restriction mentioned under article 19 (2).
In India freedom of press is basically the freedom of the individuals to express
them through the medium of press. So the freedom of media is also not unrestricted
and absolute as it would amount to an uncontrolled license. Black stone in his
commentary said that “the liberty of the press is indeed essential to the nature of a
free state. Every free man has an undoubted right to lay what sentiment he pleased
before the public, to forbid this, is to destroy the freedom of the press. But if he
publishes what is improper, mischievous or illegal, he must take consequences of
his own temerity.” Freedom of press is regarded as “the mother of all other liberties”
in a democratic society. This freedom includes right to express opinion by the words
in written or orally, printing, picture or in any other manner. It would thus include
the freedom of communication of ideas through any medium namely newspaper,
magazine or movie. In India freedom of press has been placed on a higher footing
than other enterprises. It has always been a very cherished right. The Supreme
Court in Sakal Papers ltd. v. Union of India4 and Ramesh Thappar v. State of Madras5

has established that right to freedom of speech and expression includes the liberty
of press. In a later case Bennett and Coleman v. Union of India6 it was held that press
has the right of free propagation and free circulation without any prior restraint.
This jurisprudence further developed and in Sheela Barse v. Union of India7 the right
to information is held to be a part of the right of speech and expression. This
position was made further clear by the supreme Court in Life Insurance Corp. of
India v. Prof. Manubhai Shah8 it was held that “Every citizen of this country has the
right to air his or her views through the printing or the electronic media subject of
course to permissible restrictions under article 19 (2) of the constitution. Recently
developed jurisprudence also emanates movies as source of freedom of speech and
expression.

3. ROLE OF MEDIA IN PROTECTING HUMAN RIGHTS

Journalist and the press are the active members of society who bring to public
notice about the happenings in the world. Awareness is the key to the promotion
of rights. Media has covered a long distance from its traditional approach of mere

3. Brij Bhushan v. State of Delhi (AIR 1950 SC 129), Bennett and Coleman & co. v. Union of
India (AIR 1973 SC 106), Reliance Petro chemical ltd. v. Proprieters of Indian Express News
papers Pvt. Ltd (AIR 1989 SC 190).

4. AIR 1962 SC 305.
5. (1960) SCJ 418.
6. AIR (1973) SC 106.
7. AIR 1983 SC 378.
8. (1992) 3 SCC 637.
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a news delivery to awareness creator. Today media’s role is not limited only to
broadcasting of the news but it is extended to news analysis and the making
commentary on the facts. By this media shape the views of the people as it purveys
ideas, opinions and ideologies. Media nowadays even sets up the cultural, social,
and economical agenda of country by influencing the thought process of various
groups through its articles and creative writing. And this also helps in developing
a free society all over the world. Free press acts as guardian of human rights of the
common citizenry and voice of democracy. Media also plays a role of communication
between the state and the public. Media not only report the incident but it also
connects the event with rights.
Media exposes the violation of human rights at different level whether it is local or
international, improves the climate of democratic debate and help in reducing the
corruption in public life. Media also do work of making people sensitive towards
human rights as it provides relevant and reliable information through which citizens,
human rights group, public authorities and private organization can work together
to promote and development and to eliminate arbitrary abuse. On this Mr. Kofi
Annan, former secretary general said that “press freedom is a corner stone of human
rights. It holds government responsible for their acts and serves a warning to all
that impunity is illusion.”9

In a democratic set up a very active and intelligent participation from all spheres is
very much required. To achieve this people need clear true account of events, so
that they may form their opinion and offer their own comments and view points
on such matters and issues after which they can take their own position. Media has
role in generating the strong public opinion and it act as supporting role to judiciary
and the administration to bring about changes in the society. Media acts like a
forum for discussion. This can be very well observed from the various programmmes
which are being broadcasted by various news channels like Big Fight, Walk the
Talk etc.
Media is a potential instrument to evaluate measures to promote economic and
social justice. Media stands for social reforms and public welfare and creating public
opinion on various issues like education, child marriage, widow marriage and sati.
Media offers innovative ideas on social legislations and by publishing the views of
affected interests can pinpoint the ill effects of the social welfare measures and the
correctives needed to deliver justice to the people. The need for new type of legislation
or a policy may be highlighted by the media and from this the authorities can take
note in shaping up the laws conformable to the needs of the society. Most of the
national newspapers publish very good quality scholarly articles and also there are
very good quality magazines which by doing news analysis help in building informed
citizenry. Some of the well known names are Frontline, Outlook, etc. These magazines
cover different aspects and areas of human rights. Various NGO’s have their own
publications and various government departments have their own websites where
they update various statics and make available various online materials which help
in creating awareness in the society. The National human rights commission, national
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bureau of crime are doing commendable job in this regard. Media also give publicity
to the organization and people who are involved in human rights promoting activities.
These acts promote, encourage as well as motivate others to take up the cause of
human rights violations. Media can suggest the way and means by which people
can solve human rights related problems and thus it empowers them to protect
their rights.
And also it is the right of citizens to be kept informed about current political,
social, economic and cultural life as well as the burning topics and important issues
of the day. Media plays educative role and has a great mobilizing force as we have
recently witnessed in Anna hazare’s movement, where due to continuous broadcast
of the news channels thousands of people gathered in Delhi from different parts of
India. On this Mahatma Gandhi mentioned in his autobiography as “one of the
objectives of the news paper is to under-stand the proper feeling of the masses and
give expression to it. Another is to arouse among the people certain desirable
sentiments”10. In India since pre-independence time independent minded journalist
are playing very good role. Many have put their life and freedom at risk in order
to promote transparent and accountable governance. Many journalists have been
arrested, prosecuted and condemned to heavy fines or prison terms. There have
been many instances of censorship or suspension of publications even. It is said
that without press freedom, truth cannot be ascertained.

4. ROLE AS PUBLIC EDUCATOR

Media also plays a significant role in imparting information related to the knowledge
of human rights. Media also plays a role of educator as it teaches various human
values like peace, non violence, disarmament, need and importance of clean and
unpolluted environment. It provides us the knowledge about various castes, tribes
and various place so with this awareness spreads and mutual respect for the culture
also develops. Media makes people aware of their rights, expose its violation and
focus attention on people and area in need of the protection of human rights and
pursue their case till they achieve them. Media performs a great role in informing
common people about various ongoing legal development of the country. Courts
are usually located in the cities and every person does not have resources to access
to such information. So it is the media which informs the citizenry about the new
legal development going on in the country.

5. MEDIA AS A ‘WATCH DOG’

It is the independent media which restraints the government to exercise its power
in arbitrary and capricious manner. Media tries to secure justice to every little and
poor person. Lord Denning in his book ‘Road to justice’ observed that “Press is the

9. G S Bhargava, “Media’s Role in National Development” 40(28) Mainstream 33 (2002).
10. J. Palok Basu, Law relating to Protection of Human Rights 590 (Modern Law Publication,

New Delhi, 2nd edn., 2011).
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watch dog. It is to see that every trial is conducted fairly, openly and above board.”11

Basically, media also act as source of checks and balance. It complements the other
three organ of the state to function appropriately and efficiently. Media sometimes
help in building international pressure over the government in case of human rights
violation of its citizens. This is very evident from the Sri lankan situation where
the local government was heavily criticized by the international media as a result
of which heavy pressure was built over the government. Media pin points the
defects and deficiencies in the governance. It could thereby offer viable and constructive
suggestions for the effective implementation of laws. So we can say that media in
true sense act as a guardian of modern democracy and the human rights of the
individuals.

6. MEDIA AS PROTECTOR OF HUMAN RIGHTS: FEW INSTANCES

The exposure of instances of the human right violation by the media acts an effective
check on the impunity of the human right violators. Media by covering the incidents
of mass crime, communal and caste violence, violence against women, child sex
abuse, and political crimes have direct impact on the minds of judges who keep
themselves informed about the print and electronic media. As a result of which
based on these reports many a times suo motu action is taken up by the courts. And
also based on the media reports public spirited individuals take lead and files PIL
in the Supreme Court and High Courts.
In case, M C Mehta v. Kamal Nath,12 court took up the cognizance of a news article
mentioning the grave environmental violations done by the company owned by
Environment minister Mr. Kamal Nath while building the hotel on the bank of
river in the higher reaches of Himalayas and ordered to cancel the lease and to
stop any construction and also compensation was ordered to pay by the motel.
In another case Ram Payari v.Union of India,13 case which is a perfect example that
shows how press and media can do great job to bring the much needed justice to
the weaker sections of society. In this case a news item was published in a news
paper that ‘a widow of army personnel is not able to get pension for past 40 years’.
The chief justice of Rajasthan High Court took cognizance of the report and in this
case she was granted compensation and benefits.
In one another case Anil Yadav v. State of Bihar,14 (Bhagalpur blinding case), where
a public interest litigation was filed in the Supreme Court by some public spirited
lawyer after reading a story covered by the Indian Express newspaper on a incident
in which 17 under trial prisoners were blinded by the acid and piercing of eyes
and about their plea being ignored by the local magistrate. As a result of this active
role played by the media in covering this gross human rights violation lead to

11. Dr. Saroj Bohra, “Role of Media in Protection of Human rights”, 12 Nyayadeep 86 (2011).
12. (1997) 1 SCC 388.
13. AIR 1988 Raj.124
14. (1981) 1 SCC 622.
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ordering of enquiry by the Supreme Court in which police was found guilty and
an immediate medical examination and treatment for the blinded prisoners was
ordered by the court.
In Ruchika15 case, the victim girl was a budding tennis player who was molested
by the accused IAS officer as a result of which she committed suicide. Every attempt
to register a FIR failed because of the clout of that officer. Then media took up the
issue and continuously published about the incident. As a result of civil society
also stood with the parents for their cause and ultimately as a result of this public
awareness generated by media, the accused got sentenced.
In another incident, Priya darshini matto16 murder case, where the accused was son
of senior police officer who murdered the victim. Being a son of high police officer
it was very difficult to register a FIR against accused Santosh Singh but it was the
constant media coverage of the incident which resulted in to the registration of FIR
and ultimately he got convicted.
In Jessica Lal Murder Case17 a large number of available witnesses had turned
hostile. The case was closed but it was through the efforts of the media that the
case was again brought up and a trail was conducted which led to sentencing of
the main accused Manu Sharma with life imprisonment.

7. DELHI GANG RAPE INCIDENT

In this incident a para medical girl student was raped in a moving bus in National
capital Delhi. This incident spread a shock wave across the country and the matter
was continuously highlighted by the news media for many days as a result of
which a lot of pressure built on Delhi police and it swiftly carried out investigation
and all the culprits were nabbed by the police. There after a fast track court was
established and these offenders are even sentenced after a fast track trial of 7-8
months.
So, with the above case discussion we can see that media put a lot of positive
pressure on the system and it really act as protector of human rights of common
people. Social media plays an important role in it as well.

8. PROBLEMS

Though media is doing commendable job in the field of human rights protection
but there are certain loopholes and grey areas which are discussed below.

• Privatization of News Channels
• Curtailment of Freedom of Media
• Political Parties and Media

15. S.P.S. Rathore v. Central Bureau of Investigation, Crl. Revision No.1558 of 2010 (O&M).
16. Santosh Kumar Singh v. State through CBI, (2010) 9 SCC 747.
17. Sidhartha Vashisht @ Manu Sharma v. State (NCT, Delhi), Criminal Appeal no. 179 of 2007.
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• Sensationalisation of reports
• Irresponsible reporting
• Narrow focus of Media
• Paid news as a big problem
• Media Trial
• Lesser coverage of local human rights violation

9. SUGGESTIONS

Journalism must be independent and free from every kind of influence be it political
or economic. On the standard of reporting it can be said that Lord Lloyd’s word
should be taken up as standard where he mentioned that a reporter must be like “I
shall be as harsh as Truth and as uncompromisible as justice. I m in earnest. I will
not equivocate, I will not excuse, I will retreat a single inch. I will be heard.”18

Secondly, while reporting greater care should be taken towards the privacy of the
victim of any incident be it any accident, rape incident, or incidence of violence.
There have been some instances where journalists reach even to the hospital room
to take photograph of the victim. There are various instances of violating the privacy
and peace of the life of celebrities.
Thirdly, sometimes there is careless reporting done by media which incites the
feeling of hatred among the community and sometimes leads to communal violence
in sensitive area. Even the hate speech should not be allowed to broadcast as it
instigates the communal feeling in the masses.
Lastly, we can say that it is not conducive to the formation of healthy public opinion
if the newspaper industry is concentrated in a few hands then the chance of getting
an idea antagonistic to the idea of the owners becomes very remote. Whereas the
assumption in a democratic set up is that the freedom of the press will produce
sufficiently diverse views. So in the researcher opines and suggests that individual
ownership to media houses should not be allowed and share more than a particular
percentage should not be allowed to anyone.

10. CONCLUSION

The power and reach of media is tremendous and it has to be exercised only in the
interest of public good. Free media is one such pillar on which the foundation of
the rule of law and democracy rests. Social justice can only be achieved through
concentrated and extensive activities of the media in coordination with the social
organization. Media is playing a constructive and productive role in the protection
and development of human rights. Media guards public interest by to fore the
misdeeds, failings and lapses of the Government and other bodies exercising and
governing power. Free and robust reporting, criticism and debate contribute to
public understanding of the rule of law, and to a better comprehension of the
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entire Justice system. It also helps improve the quality of that system by subjecting
it to the cleansing effect of exposure and public accountability.
Media strengthens the human right movement by involving a huge number of
people by making them aware. Professionalism among the journalists, editors and
publishers and quality in source of information are vital to the defense of human
rights for all. But nowadays one of the biggest challenges is objective and accurate
reporting of the issues of human rights without any fear and favor. Misusing the
freedom available to media without demonstrating accountability and social
responsibility would ultimately weaken the position of media in the society. In the
end it is to be submitted that Indian media has won special place in the heart of
society by performing varied important roles and having an educational and agenda
building functions.
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Secularism and the Citizenship Amendment Act

Ms. Tanya Chatwal*

The Indian government had passed Citizen Amendment Act (CAA) on 12th December
2019 in the Parliament House. This act raged the citizenship status across the country
and caused muddled feelings amongst the minority communities in the country.
The Citizenship Act riddled with severe issues like human rights, identity politics,
refuge, asylum, tug of war on minority and majority discrimination. This bill would
result into the singling out of illegal immigrants from Pakistan, Bangladesh and
Afghanistan. This bill would amend the Citizenship Act 1955 and would grant
citizenship to non- Muslim communities from Pakistan, Afghanistan and Bangladesh,
all those who entered the Indian territory on or before 31st December 2014.
The recently enacted Citizenship (Amendment) Act, 2019 (CAA) has created a great
deal of political upheaval and havoc in the country. It has widely been professed
as a stunt by the Hindu political parties operating in India to attempt to deprive
the Indian Muslims of their citizenship rights. The enactment of the Act was followed
by the most widespread political protests in India in recent memory, in which the
central argument was that the CAA violates and breach the secular spirit of the
Indian Constitution.
“Secularism” is in itself a somewhat recent word and one of imprecision1. Indian
secularism necessitates the state to reform religious practices. For instance, the Indian
Constitution abolished the practice of untouchability in the country and made the
Hindu religious places of worship open to all, including the “untouchable” castes –
substantial reforms of regressive customs in Hinduism. Secularism has been given
the status to be a part of the “basic structure” of the Indian Constitution by the
Supreme Court and of “constitutional morality”.
This paper examines the provisions of the CAA against the backdrop of the citizenship
provisions of the Indian Constitution. It argues that contrary to popular belief, the
discrimination against Muslim immigrants which seems to form a part of the CAA
is not an incident of recent vintage. At the founding of India’s republic, leaders
with otherwise unmistakably secular credentials, like Nehru and Ambedkar, brought

* Assistant Professor, Delhi Institute of Advanced Studies, Affiliated to Guru Gobind Indraprastha
University, Delhi, she can be reached at tanyachatwal08@gmail.com, Mobile: 9711966935

1. Chandrachud, A. (2020). Republic of Religion: The Rise and Fall of Colonial Secularism in India.
Penguin Random House India Private Limited.
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about provisions which discriminated against Indian Muslims who had migrated
to Pakistan and wished to return to India. This paper argues that by articulating a
preference towards non-Muslim immigrants and discriminating against Muslim
immigrants, the CAA is vaguely reminiscent of policies adopted by the Indian
government at the time of the partition of the country and the framing of the
Constitution.
The paper further analyzes the provisions of the CAA and comes to a result that a
compelling argument can be made that they are unconstitutional and discriminatory.
It offers an explanation as to why amending the CAA to make it constitutionally
valid would not sort out the arguments of those who protest its implementation. It
pays attention to the evidentiary rules of Indian citizenship laws and how the
reverse burden of proof in such cases makes the NRC process flawed and blemished.
It studies how Indian citizenship acquired by birth was taken away in the year
2004 and how this renders the future of Muslim “dreamers” in India especially
weak and tenuous, worsening the problems with the CAA. It examines the procedural
problems with “foreigners tribunals” that are tasked with deciding whether a person
is a foreigner or Indian citizen. This paper then concludes by finding that while the
CAA in its current form may be unconstitutional, however, many of the arguments
that have been made against it’s implementation are fallacious and baseless.

THE CITIZENSHIP (AMENDMENT) ACT, 2019 IS DISCRIMINATORY

The Paths to Indian Citizenship

There are several routes to citizenship under the Citizenship Act, 1955: birth, descent,
registration, naturalization and acquisition of a foreign territory.2 Prior to an
amendment in 2004 3,any person born in India after January 26, 1950 was considered
a citizen of India, regardless of whether one or both of his or her parents were
illegal immigrants. After the amendment, a person born in India after January 26,
1950, but before July 1, 1987, is an Indian citizen regardless of whether one or both
of his or her parents were illegal immigrants.4 A person born in India on or after 1
July 1987 but before 3 December 2004,5 is a citizen if one of his or her parents was
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2. Additionally, the concept of an “overseas citizen of India cardholder” was brought about in
the Citizenship Act, 1955, by virtue of amendments in 2004 and 2015. Overseas Citizens of
India are entitled to rights that the central government may notify, other than rights of
holding certain specified constitutional offices and voting rights. Sections 7A-7D, Citizenship
Act, 1955.

3. Citizenship (Amendment), 2003 (Act No. 6 of 2004)
4. See, Phuntsok Wangyal v. Ministry of External Affairs, (2016) SCC Online Del 5344; Tenzin

Tselha v. Union of India, (2016) SCC Online Del 6127; Karma Gyaltsen Neyratsang v. Union
of India, (2017) SCC Online Del 10163.

5. 3 December 2004 is the date on which the Citizenship (Amendment) Act, 2003, came into
force. See, notification dated 3 December 2004 of the Ministry of Home Affairs, Government
of India, in the Official Gazette, available at: http://egazette.nic.in/WriteReadData/2004/
E_1031_2011_005.pdf (last visited 30 December 2019).
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a citizen of India at the time of his birth, even if the other was an illegal immigrant.
However, those born in India after December 3, 2004, are Indian citizens only if
either both their parents are Indian citizens or if one parent is an Indian citizen
and the other is not an illegal immigrant at the time of his birth.6 This signifies a
shift in Indian citizenship law from jus soli (citizenship by birth) to jus sanguinis
(citizenship by descent).7

The citizenship by descent applies to those born outside of India. Under this scheme,
a person born outside India after January 26, 1950 can be a citizen if his father or
mother were citizens at the time of his birth. There are complex rules governing
this path to citizenship. A person born outside India after January 26, 1950, but
before December 10, 1992, may be a citizen along this route if his father was a
citizen at the time of his birth. A person born outside of India on December 10,
1992, or after this date, may be a citizen if his father or mother was a citizen of
India at the time of his birth. Rules become a little more complicated if father or
mother were citizens of only descent.8 After December 3, 2004, a person cannot be
registered as a citizen of descent unless his birth is registered with the Indian
Consulate for a certain period of time.9

Generally speaking, citizenship by “registration” was meant for people of Indian
origin, the spouses or children of Indian citizens, and, for a while, the citizens of
Commonwealth countries.10 Naturalization has provided a path to citizenship for
those who have no ancestral relationships with India.11 If any foreign territory is
acquired by India, then the central government would notify individuals having
connection with that foreign territory as the citizens of India.12

By the virtue of the 2004 amendment act, an “illegal migrant” cannot ask for Indian
citizenship by registration or naturalization.13 An “illegal migrant” shall always
remain as a foreigner who enters the territory of India illegally, i.e., without a valid
travel document.14 The CAA now carves out an exception for  the members of few
religious communities from Pakistan, Bangladesh or Afghanistan who had  entered
the territory India illegally before 31st December 2014 fearing religious persecution,

6. Section 3, Citizenship Act, 1955.
7. See, Mihika Poddar, “The Citizenship (Amendment) Bill, 2016: International Law on Religion-

Based Discrimination and Naturalisation Law”, Indian Law Review, 2:1, 108-118, at pp. 110-
111; Niraja Gopal Jayal, “Faith-based Citizenship: The Dangerous Path India is Choosing”,
The India Forum, 13 November 2019, available at: https://www.theindiaforum.in/article/
faith-criterion-citizenship (last visited 28 December 2019).

8. In such cases, the birth outside India had to be registered at an Indian consulate within a
certain time- frame, or the parent ought to have been an Indian government servant.

9. Section 4, Citizenship Act, 1955.
10. Section 5, Citizenship Act, 1955.
11. Section 6, Citizenship Act, 1955.
12. Section 7, Citizenship Act, 1955.
13. Sections 5-6, Citizenship Act, 1955.
14. Section 2(1)(b), Citizenship Act, 1955.
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and gives them an opportunity to obtain citizenship by either by registration or  by
naturalization despite their illegal entry into India.

ARGUMENTS AGAINST CAA

In its current form, a convincing argument can be made that the CAA is
unconstitutional for several reasons:

• Other religious communities: The CAA favours Hindu, Sikh, Buddhist, Jain,
Parsi as well as Christian immigrants, but not to immigrants from other
religious communities. Jews, Muslim minorities, such as ShIAS or Ahmadiyass,
even atheists or agnostics, may have been persecuted for religious reasons
in Afghanistan, Pakistan or Bangladesh. However, the CAA turns a blind
eye to them. By targeting only some religious communities, not others, the
CAA breaches the principle of secularism, which is part of constitutional
morality.15  The fact that Muslim immigrants in India may not vote for
Hindutva’s policies regarding the regime currently in power in central India
makes CAA even more suspicious.

• Other countries: Not only “illegal migrants” from Afghanistan, Bangladesh
or Pakistan can face religious persecution in their countries. The CAA ignores
religious asylum seekers from other countries, such as Rohingyas from
Myanmar. These may be neighboring countries, such as Nepal, Bhutan or
Sri Lanka, or countries that are not neighbors of India, but in which members
of these religious groups may still be persecuted.

• Cut-off date: Only those who entered India before December 31, 2014 are
eligible to seek citizenship in India under the CAA. Those who entered India
after this do not have this right, even if they have experienced religious
persecution in their respective countries before or after this date. This
undermines the supposedly humanitarian goal of the CAA.

However, to be sure, the rules of bright lines are usually arbitrary. A state can, for
example, draw an arbitrary line to grant certain rights to its people - for example,
the right to drive a car and vote at the age of 18, the right to marry at the age of 18
or 21, or the right to drink at the age of 25. One may ask what makes a person
aged 17 years and 11 months less qualified to vote in the general election than a
person who is 18 years old and 1 day old.
However, despite the arbitrariness of such lines, the law allows such rules, because
it is imperative that the line is drawn somewhere. For example, there should be the
same age when the state will allow its citizens to vote - the age at which the state
should assume that its citizens will be mature enough to vote reasonably. The
rationale for the bright line rules is that government policy requires that a line be
drawn somewhere, and therefore the arbitrariness of the place where this line is
drawn cannot be fixed.

Secularism and the Citizenship Amendment Act

15. State (NCT of Delhi) v. Union of India, (2018) 8 SCC 501 (paragraph 308); Indian Young
Lawyers Association v. State of Kerala, (2018) SCC Online SC 1690 (paragraph 189).
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However, the main problem with the CAA is that the temporal line which it has
drawn interferes with the alleged purpose for which the statute was enacted. The
aim of the CAA is to provide shelter for non-Muslim religious minorities who have
suffered from religious persecution or have feared religious persecution in certain
specific countries adjacent to India.
The central government of India wants to impose time limits on the influx of asylum
seekers into India until December 31, 2014, and does not want the doors of India to
be constantly open to those who are subjected to religious persecution abroad. If
so, then this is contrary to the supposedly humanitarian goals of the CAA.

• Non-religious persecution: The CAA ignores the “illegal migrants” who
entered India because they faced non-religious persecution - for example,
persecution based on sexual orientation or political views or race (for example,
Sri Lankan Tamils).16

• Relaxed Residence Requirement: The CAA eases the requirement to reside
in India to obtain citizenship through naturalization for religious minorities.
A person applying for naturalization citizenship should normally reside in
India for twelve months prior to the date of application. In addition, he
must reside in India for eleven years from fourteen years before the indicated
twelve-month period. However, the CAA reduces the eleven-year stay to
five years. In other words, while others who apply for naturalization citizenship
(including, for example, Hindus fleeing religious persecution from Lebanon)
must reside in India for eleven out of fourteen years until the twelve-month
period preceding the filing date of the application, CAA groups should only
reside in India for only five years out of fourteen years preceding the said
date.17

India has not signed the 1951 UN Refugee Convention and the 1967 Refugee Protocol.
However, these documents require that contracting states grant refugee status to
those who have “well-founded fears of persecution based on race, religion, nationality,
membership in a particular social group” and not just for religious reasons. Contracting
States must apply these documents “without any discrimination based on race,

16. Additionally, McDonald-Norman argues that it will be difficult to determine whether a person
from Afghanistan, Pakistan or Bangladesh does, in fact, belong to the defined religious minority
communities that are within the ambit of the CAA. Douglas McDonald-Norman, “The Citizenship
Amendment Act and ‘Persons Belonging to Minority Communities’”, Lawandotherthings Blog,
28 December 2019, available at: https://lawandotherthings.com/2019/12/the-citizenship-
amendment-act-and-persons-belonging-to-minority- communities/ (last visited 28 December
2019).

17. It is no answer for the state to say that Indian citizenship is a privilege and not a right. The
right-privilege distinction does not allow the state to arbitrarily dole out privileges. For instance,
though no person has a right to enter into a contract with the government, the Supreme
Court has held that the state must act fairly while choosing whom to enter into a contract
with. In the court’s words, “once the State decides to grant any right or privilege to others,
then there is no escape from the rigour of Art. 14”. Sterling Computers v. M/s M&N Publications,
(1993) 1 SCC 445 (paragraph 25).
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religion or country of origin”. The CAA would violate these instruments if India
signed them.The right to equality in accordance with the Indian Constitution is
granted not only to citizens. True, discrimination against returning Muslim immigrants
from Pakistan was a hidden premise prevailing under the founding of the Indian
Republic.
However, those times were different. Muslim immigrants were prevented from coming
in India due to housing shortages in the partition-era and with an aim to prevent
communal riots in a charged and tensed environment. However, those kinds of
conditions do not prevail in today’s times. Moreover, while the discrimination against
returning Muslim immigrants between the years 1948-50 was embedded and implanted
in the Indian Constitution itself, the discrimination inherent in the CAA has no
constitutional foundation and basis. While the provisions of the original Constitutional
like the citizenship clauses of the Constitution, cannot be declared discriminatory
or unconstitutional, the clauses of CAA surely can be.

THE CAA IS ONLY A SMALL PART OF THE MAIN PROBLEM

The deeper issues with Indian citizenship law have little to do with the CAA.
Opponents of the CAA argue that its real goal is to strip Indian Muslims of their
voice and make them stateless.
CAA opponents fear the government will soon begin training exercises to prepare
the National Citizens Register (NRC), similar to the one held in Assam under the
direction of the Supreme Court. The argument says that a large number of citizens
will be expelled from the NRC because they will not be able to prove their citizenship.
Among those who remained in the NRC will be Muslims and non-Muslims. Many
of those remaining will not be migrants from abroad, but will be genuine citizens
of India who cannot prove their citizenship because they do not have the necessary
documents. It is alleged that the CAA will save non-Muslims expelled from the
NRC and strip the voting rights of Indian Muslims who have been expelled from
the list.
This argument has little to do with the CAA. This becomes clear when you realize
that amending the CAA to make it constitutionally valid will not solve the problems
outlined in the argument above.
Recall that the CAA is discriminatory on the basis of  five reasons: it excludes
groups like Jews, Shias, Ahmadiyas, atheists and agnostics, who might face religious
persecution in the subject countries; it adopts an arbitrary bright-line of 31 December
2014; it excludes other countries both within India’s neighborhood (like Sri Lanka,
Nepal and Myanmar) and without; it excludes those persecuted for non- religious
reasons; and it relaxes the residence requirement for citizenship by naturalization
for the subject groups. Assume that Parliament amends the CAA by rectifying each
of these problems: that the amended CAA now includes Jews, Shias, Ahmadiyas,
atheists and agnostics; it abandons the bright-line date of 31 December 2014; it
includes all countries within its purview; it allows the citizens of those countries to
seek citizenship in India if they are persecuted for non-religious reasons as well;
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and the relaxation of the residence requirement is done away with.If it is assumed
that NRC exercises are being conducted, during which a large number of Muslims,
as well as non-Muslims, are excluded due to a lack of necessary documents. Some
Muslims left on the list may prove that they are Shias or Ahmadiyas who migrated
from their countries to avoid religious or other persecution. However, most Indian
Muslims who were born here from their parents, who were Indian citizens and
who are unable to prove their citizenship due to the lack of necessary documents,
will still not be saved by the amended CAA. This is because they cannot prove that
they migrated to India from abroad due to fear of persecution. The CAA does not
suggest that all Indians who are illegal migrants in India come here from countries
that fear religious persecution. In accordance with Section 8 of the Aliens Act 1946,
when an alien’s citizenship is uncertain, the prescribed authority may presume that
he is a citizen of a country with which he appears to be “most closely associated at
the moment in the interests or sympathy”. Using this provision, it can be assumed
that a Hindu who did not get into the NRC arrived in India from Afghanistan,
Bangladesh or Pakistan. However, this still does not allow the established authorities
to assume that the foreigner arrived in India, fleeing religious persecution in the
country concerned. Similarly, a hypothetically modified CAA will not suggest that
Indian Muslim Shia or Ahmadiya who is not allowed into the NRC has come here
from countries undergoing religious persecution.

CONCLUSION

If the focus is laid on the main charge against the BJP government for bringing in
the CAA, it is alleged that the NRC will exclude a large number of Indian citizens
from its ambit, which happened during the NRC exercises in Assam. In this case,
the burden of proof will rest with Indian citizens to prove their citizenship. Many
Indian citizens of various religious beliefs will not be able to do this, since it is
difficult to provide documentary evidence of their birth and the place of birth of
their parents. However, because of the CAA, non-Muslims will be granted citizenship,
and Muslims will be the only ones excluded from Indian citizenship. Thus, the
essence of the argument against the SAA is that the SAA and the NRC are essentially
intended to deprive Indian Muslims of their citizenship.
This argument is erroneous. True, if the National Register of Citizens is to function
for the rest of India, as it was in Assam, it is quite possible that a large number of
citizens will be excluded from its scope. True, this will mean that Indian citizens
will then have to prove their citizenship, which many will not be able to do due to
the lack of documents showing their place of birth and the place of birth of their
parents. However, it is a mistake to believe that the CAA will automatically grant
citizenship to all non-Muslims who remain outside the NRC. The CAA grants
citizenship to Hindus, Sikhs, Buddhists, Jains, Parsis, and Christians from their
respective countries who were “forced to seek refuge in India because of religious
persecution or fear of religious persecution” and who entered India before December
31, 2014. Non-Muslims who were expelled from the NRC are not expected to fall
within the scope of the SAA. According to the evidence-based standards of the
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Indian Citizenship Law, non-Muslims seeking asylum under the CAA will have to
prove that they migrated to India from Pakistan, Bangladesh or Afghanistan before
December 31, 2014 and that they did so to avoid “religious persecution”. or fear of
religious persecution.”
Despite the presumption of citizenship under section 8 of the Aliens Act 1946, it
will not be easy to prove your presence in India for fear of “religious persecution
or fear of religious persecution” in the respective countries. Therefore, the CAA /
NRC regime is just as dangerous for non-Muslim citizens of India as it is for Muslim
citizens of India.
Although the immediate goal of adopting CAA could be to prevent the exclusion
of non-Muslim migrants from Pakistan, Afghanistan and Bangladesh from Indian
citizenship as a result of the NRC in Assam, the CAA will not automatically grant
citizenship to residents of Indian countries that are not US citizens. Muslims are
excluded in the All-India NRC.
The CAA’s preference for non-Muslim immigrants is vaguely reminiscent of India’s
partition-era aversion to returning Muslim refugees from Pakistan, though the
conditions in India then were certainly very different from what they are now.
However, that does not mean that it is constitutionally valid. As we have seen, it
discriminates against other religious minority groups in Pakistan, Bangladesh and
Afghanistan. It is too myopic in its recognition of religious persecution as being the
only ground for asylum. The cutoff date of 31 December 2014 for CAA is arbitrary
(though bright line rules tend to be arbitrary).
Why Afghanistan has been chosen, though it was not a part of colonial India, while
other neighboring countries like Sri Lanka, Bhutan, Nepal and Myanmar have been
excluded, is also an open question. The fact that Pakistan, Bangladesh and Afghanistan
are all “theocracies” is no answer. Countries with an “established” religion, like
the U.K., can still be secular.
Yet, the CAA is only a part of the problem with Indian citizenship law. The reverse
burden of proof which has been in place since 1939 needs to be reevaluated in the
Indian context. The 2004 amendment to the Citizenship Act, which did away with
citizenship by birth, needs to be reconsidered. Dreamers, who arrived in India as
minors with their parents, need a safe harbor. The procedural problems with the
foreigners tribunals need to be reexamined.
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Internet Based Economic Crime in Cyberspace: An Indian Legal
Perspective

Mr. Dinesh Dayma*

ABSTRACT

Certainly the use of technology in banking services sector for their development has been a
tremendous encouragement. However, business and payment transactions to be carried out
due to heavy reliance on electronic and digital equipment, a serious threat to the safety and
reliability of financial operations is imposed. With the growing trend of online and cyber
transactions, banking scandals, the number of banking technology tool use is increasing
more and more people are affected. Banking fraud crime is a separate category of criminal
offences. These offences not only victimize individuals with pecuniary loss but can also have
serious repercussions on the national economy. Banking Frauds such asdata theft, forgery,
online fraud, data privacy, etc. are crimes which evoke serious concern and impact on the
Nation’s security and governance. This paper seeks to present a perspective on the trend of
crimes and legislative measures to deal with such crimes in India.

I. INTRODUCTION

The importance of Information Technology (IT) in the growth and development of
any economy is well documented in literature. Information Technology therefore,
is one of the most valuable assets for any organisation and any economic system. It
is redefining the ways of conducting business and communication and is shaping
the interaction between producers and consumers for sale and purchase of goods
and services. Internet and its global reach have created new opportunities. Its benefits
can be measured in terms of enhanced processing speed, transmission rates and
access time.1

Unfortunately, however in spite of the importance of IT to the economic system,
information revolution has brought both negative and positive changes to business,
international affairs and daily life. The growth of the internet for example has
greatly influenced the way and speed with which information is shared by both
the “good” and the “bad”. The revolution in IT and its attendant globalisation of

* Assistant Professor of Law,Campus Law Centre, Faculty of Law, University of Delhi, Delhi,
he can be reached at daymadinesh@gmail.com, dinesh.d@nls.ac.in, Mobile: 9844980145

1 Monica N. Agu “Challenges of Using Information Technology to Combat Economic Crime”
African Journal of Computing & ICT Vol 6. No. 4, October 2013.
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the market have introduced more and new forms of opportunity for criminals.2

Economic or white-collarcrime, as it is generally referred to, is a crime committed
by a person of a certain social status in the courseof his occupation. The economic
crime occurs as a deviation from the violator’s occupational role. Also, mostof the
laws involved or violated are not part of the traditional criminal code. Such crimes
are corruption,corporate fraud, public fraud, tax evasion, goods smuggling, stock
manipulation, currencies forgery, creditcard fraud, environmental crime, intellectual
property infringement and the more recent phenomenon ofcybercrime.
These crimes are different from traditional crimes in the characteristics of their
objective and modusoperandi. The traditional criminal steals small sums of money
and often uses brute force and conventionaltools to achieve his aim. On the contrary,
a criminal committing an economic crime steals large sums ofmoney and employs
technology and communications to carry out unlawful commercial transactions,
disturbdatabases or orchestrate massive frauds. Such crimes are, however, very
costly for our society.
In contrast to conventional crimes, which affectspecific individuals, economic crimes
affect society as a whole. For instance, false advertising induces thepublic to invest
in products that do not have the desired effect. Unsafe drugs, pesticides and food
additivesaffect the health of thousands. Exposures to industrial hazards such as
unsafe equipment and poisonous materials and emissions have an adverse effect
on workers’ longevity. That is because many forms ofeconomic crime are relatively
invisible, compared with violent crime, for example. The effects on society ofeconomic
crime are hidden as public fear and concern are heightened in cases that affect
personal securitymore directly.3

II. GROWTH OF ONLINE ECONOMIC CRIME IN INDIA

Economic Crime has been defined in various ways. It hasbeen defined as an illegal
act generally committed bydeception or misrepresentation by someone who has
specialprofessional or technical skills for the purposes of personalor organizational
financial gain or to gain an unfairadvantage over another individual or entity.4

Economic Crime in5 is generally referred to, as a crime committedby a person of a
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2 Nicola and Scartezzini (2000) When Economic Crime Becomes Organized: The Role of Information
Technologies. A Case Study. Journal of the Institute of Criminology, University of Sidney,
Faculty of Law, Vol. 11, No. 3

3 Mehta Deepa “Economic Crime in a Globalizing Society: It’s Impact on the Sound Development
of the State - An Indian Perspective” 126th International Senior Seminar Visiting Experts’
Papers, pg. 71-84.

4 Longe, O. B., Chiemeke, S. C., Onifade, O. W., Balogun, F. M., Longe, F. A. &Otti, V. U.
(2007). Exposure of Children and teenagers to Internet Pornography in South western Nigeria:
concerns, trends and Implications. Journal of Information Technology Impact, Vol 7 No. 3,
pp. 195-212

5 Shri L.C. Amarnathan, Director General of Police, Sikkim PoliceHeadquarters, India Economic
Crime in India, 110th international training course visiting experts’ papers, resource material
series no. 55.
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certain social status in the course of hisoccupation. In another definition, Economic
crime isdefined as “offences which cause or risk causing substantial loss”.6 These
crimes comprise a broad range of illegalactivities and they occur as a deviation
from the violator’soccupational role. Due to the rapid advances in technologynew
opportunities for these banking crimes have beenprovided.
It has been observed that banking crime has continued togrow rapidly because of
the technological advancesespecially the rise of E-banking and the expansion of
theinternet. Examples of these crimes include corruption,corporate fraud, public
fraud, tax evasion, goodssmuggling, stock manipulation, currencies forgery, creditcard
fraud, environmental crime, money laundering,intellectual property infringement
and the more recentphenomenon of cybercrimes.
Inpeople committing these crime steal large sums of money and employ technology
and communications to carry out unlawful commercial transactions, disturb databases
or orchestrate massive frauds. Victims of this are ignorant and naïve and most of
the time are unaware of the fact that they have been cheated. The effects on society
of economic crimes are hidden as public fear and concern are heightened in cases
that affect personal security more directly. When Economic Crime becomes global,
it does not just affect a selected group of financial institutions or regional areas;
rather it affects international financial networks and economies at a national level.7

The internet has now made usually referred to as Business to Consumer e-commerce.
It is said that Internet for speed, reasonable reliability, cost effectiveness and globally
accessible quality, has become the first preference of business. Not only those wide
verities of goods are shown on the Net for a better choice but today sites like
amazone.com and eBay.com are more useful and practical.8  But the e-commerce
environment at the same time poses peril as due to anonymity between vendor
and vendee, it is difficult to have control over data during its transaction and the
distance of thousands of miles often breeds uncertainty as to laws applicable and
others factors.9 The financial world is heavily dependent on computers which again
open the possibility of exploitation. In our interdependent society it has been estimate
that a prolonged failure of the major bank in California would affect the economy
of the State within three days, the US within a week and the world within 28
days.10

III. GROWTH OF CYBER CRIME IN E-BANKING INDUSTRY IN INDIA

Economic commerce may be said to be in its infancy in India. E-Commerce, particularly
across national boundaries, is carried on through the internet. The permeation of

6 “Report of the European Committee on crime problems on Economic Crime”, (1981 p. 16)
7 Ibid
8 Steven Furnell, Cybercrime: Vandalizing the Information Societies (Addison–Wesley 2002)

202.
9 Ibid
10 Ferrera, Lichtenstein, Reder, August, and Schiano, Cyberlaw: Text and Cases (West Thomson

Learning, 2001) 243.
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the Internet in human affairs in the rest of the world is staggering. Internet is now
used in other countries not only in trade, but also as a means for education,
entertainment, communication worldwide, between individual and commercial and
other entities. The use of internet for commercial purpose by individuals and
businesses, certainly at the initial stages, poses special problem, peculiar to the
nature of the medium. Shopping online is not exactly like shopping in a nearby
supermarket. Questions of product safety, breach of contract, applicable law and so
on cannot always be automatically solved through concepts applicable in the physical
world. For example, right in copyright and trademarks that ensure only in the
country of grant present special problem in enforcement in infringements through
the internet, where often the place at which breach occurred is a point of dispute
not always easy to determine. One has to understand that Internet governing
transactions in the electronic marketplace are still evolving.
The judgment of the United State District Court for the Eastern District of Pennsylvania
in Aclu v. Reno,11 referred to in the books, describes the constitution and functioning
of the Internet and its extent use. About 40 million people used the Internet at the
time of trial, a number then excepted to mushroom to 200 million by 1999. It is
expected to increase in the next three or four years to a billion. The Internet is one
of the best things that could have happened in the last decade of the twentieth
century in terms of the availability of technology means for low cost individual
communication from anywhere in the word to any other place. However it has
been a mixed blessing.  These entrants without any thought pass on personal
information about themselves, to totals which the staler use to commit crimes against
persons. However, these are not the immediate concern of businessman/business
people and consumers buying or investing online.
The information technology Act, 2000 that India has enacted does not deal with
many of these issues. Domestic legislation of many countries is not consistent, and
many countries do not have internet–specific legislation to deal with such issues.

1. Computer Crime

Computer Crime would covers cases where a computer is the target of unlawful
activity, viz hacking, or where it is used to commit an unlawful activity, viz,
distribution of material infringing copyright, such as pirated music or software,
making available prohibited material, etc., or it could be used as a medium for
strong information related crime. As computers are used by individual and those
carring on business, e.g. Banks, insurance companies, airline, medical institutions
and the government, touching every almost every aspect of human activity the
preservation of the confidentiality, the integrity and availably of the information
contains in computers is of paramount concern for thee society. In an open network
such as the Internet its unique features such as anonymity, capability to enable
making instantaneous communication that may reach anybody anywhere in the
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world and the transitory nature of the record of violating communications, offer a
big challenge to those whose interest lie in the maintenance of the confidentiality,
integrity and availability of the information in their computers. In this regard the
researcher deals with the nature and range of crime committed through the abuse
of the Internet as considered by the Report of the US Working Group on Unlawful
Conduct on the Internet. However it is not only consumers who ought to be concerned
about crime committed through computers, but the whole society at large as most
of the business and other social activities depend upon the network of computers
remaining free from the unlawful interference and corruption of the information
stored in computers.

1.1 Hacking into Computer

Hacking could be an end in itself or a means to an end, as where it is done to steal
private information, e.g. credit card number or other information, or business
information e.g. a manufacture or the trade secret, from that computer. The ordinary
meaning of “Hacking” is to chop away and in the context of use a computer it
means gaining unauthorised access to the contents of a computer, whether it is
data or a program. Section 2(1)(v) of the Information Technology Act 2000 define
“information” includes data, text, images, sound voice, codes, computers programmes,
software and data bases or micro film or computer generated micro fiche.
The Act12 defines “hacking” thus:-
Section 66: (1) Whoever with the intent to cause or knowing that he is likely to
cause wrongful loss or damage to the public or any person destroys or deletes or
alters any information residing in a computer resource or diminishes its value or
utility or affects it injuriously by any means, commits hacking. Subsection (2) provides
that the punishment for hacking is imprisonment up to three years, or with fine
which may extend up to two lacks rupee, or with both. Two points need attention
in the consideration of this definition of hacking. One is that it is limited in scope
and secondly this does not include all the offences that may be committed against
computers or through computers. Under this definition hacking would have taken
place only when the information is a computer is destroyed or later or its value or
utility is diminished or when that information is injured in any way. This should
have been done with the criminal intention to cause wrongful loss or damage to
the public or any person or with the knowledge that such loss or damage is likely.
Mere stealing if the information after entering into a computer system would not
amount to hacking under this definition through an access to that information would
cause substantial loss to the individual or organization using that system.
Stealing information by merely reading it or copyright it would be no offence because
there is no destruction, deletion or alteration of the information. Of course, by
exposure to an outsider, the values of the information to the person who has a
proprietary interest in the information is diminished thereby causing loss, but the

12 The Information Technology Act 2000.
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prescription of the offence is to be made in a more direct way by making mere
unauthorized access to a computer an offence with a monetary threshold level
covering the loss. Criminal law on computer abuse should prohibit acts that would
be in consists with the confidentiality, integrity and availability of information stores
in a computer. Confidentiality can be protected, in the case of outsiders, by making
mere unauthorized accessed to information in a computer, without more, an offence,
where there is criminal intention.
In United States of America v. Ribert Tappan Morris13 was a case of accessing computer
“without authorization” and the objective of the trespasser was to expose the
inadequacies in the security measures on computer network. That person was
committed an offence under section 1030 (a) (5) (A) that, as it stood then, converted
anyone intentionally accessing a Federal interest computer without authorization
and by means of one or more instance of such conduct ‘alter, damages, or destroys
information in any such Federal interest computer, or prevents the authorized use
of any such computer or information and they by cause loss to a one or more
others of a value aggregating $1,000 or more during any one year period. The
United States Court Appeal upholding the conviction ruled that the case of the
defendant was one of accessing a Federal interest computerization as the evidence
shown that the worm was designed to authority express it implied to unleash the
worm program. Moreover there was also evidence that the worm was designed to
gain access to computers at which he had no account by guessing their passwords.

1.2 Hacking–Specific legislation; UK, US and India

Though originally speaking, hacking reflected dexterity at the key-board and there
was total absence of means rea in the existence and the pioneers in this field were
considered to be the grafted ones. In the present age the legal machinery is geared
up to tie the noose around the hackers as they started using their skill for illegal
purpose. Even though there is absence of means rea, at the time the financial loss
caused is so enormous that the legal response to it could be done away with. Thus
Sui generic legislation has been adopted to tackle the threat the securities of computer
systems, their integrity, confidentiality and availability.14 In UK, The Computer Misuse
Act, 1990 become law on 29 August 1990. The direct origins of the Act are found in
the law Commissions Report on Computer misuse.15 The Act was formulated with
the sole purpose of securing the computer system from the unfounded ambitious
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13 928 F.2d 504.
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hacker does not come. However, it is reported that the Indian separatist group Harkatul-
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no computer at tacks related to these contracts. Dorothy Denning, “Cyber Terrorism”, 24-8-
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intentions of the hackers which are showing the criminals the path to misbehave
and make money by breaking into systems of others and at the same time remaining
unnoticed and uncaught by law enforcement agencies.
Under the 1990 Act, the offence of hacking is crystallised into different sections
starting from Section 1 which contents the basic hacking offence and regards “causing
a computer to perform any function”16 as the actus reus of the offence under Section
1. The means rea of the offence under Section 1 consists of the following two elements;

1. There must be intent to secure access to any programme or data held in any
computer.

2. The person must know at that time that he commits actus reus because the
access he intends to secure unauthorised.

R v. Sean Cropp17 It was held that had the legislators intended the section to apply
to a single computer, the wordings would have been ‘causing a computer to perform
any function with the intent to secure access to any programme or data held in that
or any other computer”, while the present section contains only the underline phrase.
The interpretation was, however, rejected by the Court of Appeals which preferred
the plain and natural meaning. It will not be out of place to mention here that the
Court of Appeals which preferred the plain and natural meaning. It will not be out
of place to mention here that Council of Europe Convention permits Member State
in matter of offence of “illegal access” to limit the offence to “exclude the situations
where a person physically accesses a standalone computer without any use of another
computer system”. As truly remarkable by Ian, interpretation of Section 1 as given
by the lower court would have seriously limited the scope of the Act as the instances
of hacking are no longer the exclusive work of outsider but it is commonly carried
out by the insiders to the employees within the organization.18 The Act also suffers
from the lacuna of not defining the most important term “computer”. However
Smith19 argues that a narrow view of what constitutes a computer must be adopted.
Thus such judicial pronouncement lays streets on the fact that with the increasing
involvement of computers in our lives, hacking can no longer be regarded as a skill
or art; in fact it is the emerging criminal misconduct. Slowly the weight shifted
toward tightening the legal noose around the hacker’s neck. In US too, there came
a nationwide crackdown on illicit computer hackers, with arrest, criminal charge,
one dramatic show trial, several guilty pleas, and huge confiscations of data and
equipment all over the United States.20

16 Section 17(1) of the same Act defines “function” to include alternation or erasure, copying or
moving data, using it or producing output from the computer.

17 Snares Book Crown Court, 4-7-1991.
18 Audit Commission Report, “Ghost in the Machine; An Analysis of Fraud & Abuse (1998)”

which found that nearly 25 per cent of fraud sere committed by staff in managerial position.
19 J.C. Smith, Smith and Hogan Criminal Law (10th Ed. Butterworth’s, 2002) 727.
20 B. Sterling, The Hackers Crackdown (1991) xiii.
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IV. CLASSIFICATION OF CYBER  CRIMES IN INDIA

 Fraud

Internet fraud is a form of white-collar crime whose growth may be as rapid and
diverse as the growth of the Internet itself.21 According to the consumer organization,
Internet fraud watch, the number of consumer complains it receives about Internet
fraud scheme has risen dramatically in the past two years from 1,152 to 7,500.22

Jack Blum says, “International fraud, commercial fraud, money laundering and tax
evasion will be the most important enterprise crimes of the future”.23 With the new
technology, the inherent weakness of established system are getting exposed, for
example, the credit card fraud are mounting. Magnetic strip is easily reproduced;
VISA and MasterCard companies are losing about US $5 billion annually for their
old technology.24

Thus for the commission of the offence of fraud, it is a requirement to show that “a
person has been deceived.”25 Under the English law Section 15 of the Theft Act,
1968, deception is required to be an important ingredient, whether the deception is
regarding fact or law or whether it is made by words or conduct. Thus where
innocent person have been involved at some moment in the fraud such as the
processing of computer output, there does not appear to be any problem with
processing of computer under Section 1526 But where the process in fully automated
the courts have refused to agree that an offence many be deemed to have taken
place.27As regard a service from an automated machine, absence of “deception”
fails to get a successful prosecution. Article 8 of the European Treaty.28

In US, the Computer Fraud and Abuse, 1986 is a predicate Act for Racketeer Influenced
and Corrupt Organisation (RICO)29 and the WIRE Fraud Statue has been applied to
the use of computers. The term “wire fraud” under 18 USC Section 1343 consists of:
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21 For our purpose, the term “Interment fraud” may be broadly defined as any fraud committed
through or with the aid of computer programming or internet-related communication such
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22 National Consumers League, Press Rerelease, “NCL Release Top Ten Internet Scams” at
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23 Shelley I. Louise, “Crimes and Corruption in the Digital Age” March 1988 Journal of International
Affairs.

24 Satya Pal Singh “ECONOMIC Crimes: Key Issues” January- March 2001The Indian Policy
Journal 48.

25 German Penal Code, S 263.
26 R. v. Thompson, (1984) 3 AII ER 565.
27 R. v. Clayman, Times Law Reports, 1-7-19972.
28 European Treaty Series No. 185, Article 8- Computer- related fraud: “Each party shall adopt

such legislation and other measure as may be necessary to establish as criminal offence its
domestic law, when committed intentionally and without right, the causing of a loss of property
to another person by” a) Any input, alteration, deletion or suppression of computer data; b)
Any interference with the functioning of a computer system, With fraudulent or dishonest
intent of procuring, without right, an economic benefit for oneself or for another person.”

29 18 USC S. 1961 et seq. Penalties under RICO include fines, imprisonment, and forfeiture.
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1. A scheme to defraude by means of false pretence;
2. The defendant’s knowing and wilful participation in the scheme with intent

to defraud; and
3. The use of interstate wire communication in furtherance of the scheme.

The provision was applied in US v. Riggs30, where Riggs allegedly used fraudulent
means to access Bell South’s computers and disguised his entry. He then downloaded
a text file describing its enhance place a copy of the text file on an Illinois bulletin
board, so that it could be available to another person, craigNeidorf who then edited
the file to conceal its theft Bell South and later uploaded it back onto the court held
that the 9II document was considered by Bell South as valuable and confidential
information that can constitute “property”, the deprivation of which form the basis
of a wire fraud charge under section 1343.31  Here the law provides were successfully
applied although the trial collapsed at a later stage when it was shown that the 9II
document was publicity available for $13. However the court ruled that David La
Macchia had not engaged in any “fraudulent schema” and, illegal conduct alone
cannot satisfy the fraud element of the wire fraud statute. The court also the
interpretation of wire fraud statute should not be in such a way so as to include
even the “home computer user who succumbs to the temptation to copy even single
software program for private use”.32  It is interesting to note that unlike UK and
US, where “fraud” or so to say “wire fraud” has been separately defined and dealt
with,33 there is no separation for “wire fraud” in the IT Act, 2000 (21 of 2000). This
can be analogised with the fact that under IPC, 1860 (45 of 1860) which is the major
substantive penal law in India, fraud is neither defined not it is considered as a
separate offence under the Code. In fact, frequently is taken as a mental condition
under the Code which is required as an ingredient of crime in many of the IPC, it
is but understood in the word of Section 25 of the Act.34

Sir James Stephen35 Observes:

“Whenever the word “fraud” or ‘intent to defraud” or “fraudulently” occur in the
definition of a crime, two elements at least are essential to the commission of the
crime; namely firstly, deceit or an intention to deceive or in some case mere secrecy;
and secondly, either actual injury or to a risk of possible injury by means of that
deceit to actual injury or possible injury or an intent to expose some person either to
actual injury or to a risk of possibility injury by means of that deceit or secrecy. This
intent I may add, is very seldom the only or the principal intention entertained by

30 739 F. Supp 414, 419 (ND III 1990)
31 Jonathan Rosenoer, Cyber Law (R.R. Donnelley &Sons, Harrisonburg, New York 1997) 169.
32 See, United States v. La Macchia 871 F Supp 535, 536 9Dumas 1994)
33 Recommendations of the UK Audit Commission and the Computers Fraud and Abuse Act,

(US 1986)
34 Section 25 IPC defines and the word “fraudulently” as “A person is said to do a thing

fraudulently if he does that thing with intent to defraud but not otherwise.
35 History of the Criminal Law of England, Vol II, (1883) 121.
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the fraudulent person, whose principal object in nearly every case in his own
knowledge. The injurious deception is usually intended only as a means to an end,
though this, as I have already explained, does not prevent it from being intentional.....a
practically conclusive test as to the fraudulent character of a deception for criminal
purpose is this: Did the author of the deceit derive any advantage from it which he
could not have advantage should not have had an equivalent in loss, or risk of loss,
to someone else; and if so, there was fraud. In practice, people hardly every intentionally
deceive each other in matters of business for a purpose which is not frequently.”

Another example: A, a Delhi based cloth merchant through the medium of a bill
board false offers the sale of costly curious items on the web. X, an Internet user in
Mumbai in response to it sends the money but receives nothing in return.
This is clear case of Internet fraud. Now the question is which law will be applied
to A? What is the offence committed by A? Now, since the accused and the victim,
both are Indian Citizens, can his case be clearly brought under IT Act, 2000? If so,
under what section?  The relevant section of the said Act possibly Section 43, 65, or
66. Section 43 requires that the accused must pay compensation to the aggrieved
and if the acts therein are committed dishonestly or frequently then they are also
punished with imprisonment.36 But the section mainly deals with “penalty and
compensation for damage to computer, computer system, etc.37, and thus the section
cannot be applied to A because though here A has not entered or manipulated any
computer, computer system, and data. But here has created his own website through
with the intention to default”. Here there is intention to defraud but there is no
destruction of any computer scours or data. Section 65 deals with tempering with
computer source documents which is again not applicable to A as here A’s case
does not show tampering with “computer source code.” Section 66 read with Section
43(1) relevant that to commit an offence under it one has to prove that the act of
intrusion into any computer data done dishonestly and fraudulently. Thus an,
equivalent of Section 415 IPC is yet to be found in the IT Act.
An important ingredient of such intent as it is clear from the above discussion is to
show an accrual of some advantage (which may not necessarily be pecuniary) to
the author of such a deception.38 As the IPC is a traditional law, an amended is
suggested in Section 415 and it is recommended to bring it on the lines of the US
law where “the use of interest wire communication’ is includes as one of the
ingredients of fraud committed via the internet. After the amendment, Section 415
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36 Section 66 of the IT Act, 2000 as amended by IT (Amendment) Act, 2008 says that the punishment
would be a maximum imprisonment for three years, or a fine up to five lakh rupee or both.

37 In the unamended section 43 of the Act, the marginal heading was “penalty for damage to
computer, computer system, etc.

38 Where there is an intention to deceive and by means of deceit to obtain an advantage, there
is fraud. Queen Empress v. Mohd. Saeed Khan, ILR (1988) 21 AII 113, 115. The intention to
deceive may be from any exception of advantage to the partly himself, or from ill will toward
the other. Queen Empress v. Vithal Narayan ILR (1886) 13 Bom. 515N; Haycraft v. Creasy,
(1801) 2 East 92, 108.
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should read as the “whoever, by deceiving any person, frequently or dishonestly,
by electronic communication or otherwise, includes......’ section 415 can then be
independently applied to the Internet fraud where there has been no concomitant
computer intrusion. However in cases39 where fraud is committed by vandalising
the communication system and by infusing malicious programme and code, section
415 IPC read with section 43, 65, or 66, whatever the case may be, can applied.
Under the IPC the word “fraud” has not been define. However section 25 of IPC
define the word “fraudulently” by saying that there can be no fraud unless there is
intentions to defraud.40 In general fraud is used in three different ways;-
 To deprive a man of his right, either by obtaining something by deception

or by taking something wrongfully without the knowledge or consent of the
owner;

 To withhold wrongfully from another what is due to him or to wrongfully
prevent one from obtaining what he may justly claims;

 To defeat or frustrate wrongfully another’s right to property.
The main intent or principle object of the fraudulent person is in nearly every case
his own advantage. A practically conclusive teat as to the fraudulent character of a
deception for criminal purpose is whether the deceit derived any advantage from it
which he would not have had if the truth has been know. If so, that advantage
would generally have an equivalent in loss or risk of loss to someone else; and if
so there is fraud. It is submitted that this definition of fraud encompasses within its
fold the scams on the intention to deceive and actual or possible injury to an individual
or a group of individuals are present in such present in such scams. All such scams,
whatever their modus operandi are intended to gain advantage for some almost at
the risk of loss to others.41

 Forgery

Online forgery is an offence which needs little effort as compared to offline forgery.
It is not usually resorted to for money but it is also employed for “glory or a spirit
of devilment, cocking a snook at experts and purchasers.42 The online trading has

39 The most popular of such cases in credit card fraud. There are bogus online investment
scheme, market manipulation scheme, Pyramid and Ponzi schemes where fraud is committed
by hacking into computer system of the other users, at www.us-doj.gov./usao/cac/pr/pr/
2000/003.htm

40 The word fraud is clearly defined in section 16 of the Indian Contract Act, 1972. However
this definition cannot be made applicable in criminal law.

41 Section 415 to 420, IPC deals the law relating to cheating. The grounds for these provisions
to be attracted are same as that of fraud. i.e. dishonestly, deceit, etc. In the case of internet
scams relevant sections relating to the crime of cheating such as cheating with knowledge
that wrongful loss may ensure to person whose interest offender is bound to protect (section
418) may be applied according to the fact of the case.

42 “Caslon Analytics Profile Forgery, Fraud, Forensics’ at www.caslon.com.au/siteuse.htm



219

opened new and easier ways to forge, the originality and individuality of an artist
or a poet is effortlessly forged, whether it is an autographed poem of John Lennon
or baseball “signed” by Mother Teresa.43  Forgery is an offence which existed much
before the Internet and in common law, it is define as fraudulent making or alternation
of a writing to the prejudice of another man’s right.44 Computer forgery is the
alteration of computerised documents. Since the proliferation of high-resolution
computerised colour leaser copies, a new generation of fraudulent has emerged.45

These copiers can modify existing documents, the quality of which is indistinguishable
from the original without referring to an expert for analysis. The perpetrators can
even create false documents without the necessity of referring to an original
document.46 Since everyday human living has become used to varied from of
documents and since property entitlement, money transaction, business and in face
every facet of human life is dependent on documents, their value in the eyes of the
criminal is no less. The hitherto paper heritage has now also become part of the
intangible documentation of files, in fact many original files are prepared thought
the electronic medium and use the computer for forgery of signatures on a number
of documents where the signature show the perfect replica not of the original only
but also of another inter se there are no dot or dash lost, no stroke with different
bend, kinks or angulations, no natural variation and it appears to be an impossible
task for human being.47

Indian legislation also define forgery is an offence defined as the making of a false
document with any one or more of the intents mentions in false document with
any one or more of the intents mentions in Section 463. The traditional offence has
reference to “documents” or “part of document” in the said section. The technological
boom and the instance of forgery through computer, endeared the said section
inadequate for the purpose of digital forgery as the terms “document” could not be
applied to computer data and information stored therein which was transient in
nature. It was thus though necessary and hence certain amendments were made in
the IPC. These amendments made electronic record as also an instrument of the
offence of the forgery. The relevant section is thus,
Section 470. Forged,48 (documents or electronic record) – A false documents or
electronic record) made wholly or in part by forgery is designated “as forged
(document or electronic records).
Thus now not only paper documents nut an electronic record which is intangible in
nature can be the object of forgery. The IT Act has left unchanged the definition of
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43 Ibid.
44 M.Hidayatullah J & R. Deb (Eds.), Ratanlal & Dhirajlal’s the Indian Penal Code (26th Edn.

Wadhwa& Co. (P) Ltd. Nagpur 1987) 451.
45 Unite Nations, Para 67 as quoted in, Rodney, Guide to Cyber Laws (Wadhwa& Co. (P) Ltd.

Nagpur 2001) 524.
46 Ibid.
47 B. R. Sharma, ‘Computer as a Forgery tool’ October- December 2002, Indian Police Journal 29.
48 Substituted by the IT Act, Section 91 & Sch. I for document.
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the tradition offence of forgery but has added “electronic record” as the object of
the crime. The amended Section 463 definition the offence of forgery stands thus,
Section 463. Forgery,49- whoever makes any false documents or false electronic
record or part of a documents or electronic record with intent to cause damages or
injury to the public or to  any person or to support any claim or title or to cause
any person to part with property or to enter into any express or implied contract
or with intent to commit fraud or that fraud may be committed, commits forgery.
The amended50 Section 464 IPC runs thus, Section 464 making a false document. –
A person is said to make a false documents or false electronic record-
Firstly – who dishonestly or fraudulently-

(a) Makes, signs, seals or executes a documents or part of a document;
(b) Makes or transmits any electronic record or part of any electronic record;
(c) Affixes any (electronic signature)51 on any electronic record;
(d) Makes any mark denoting the execution of a documents or the authenticity

of the electronic signature);
Secondly.-  who, without lawful authority, dishonestly or fraudulently by cancellation
or otherwise, alter a documents or an electronic record in any material part thereof
after it has been made, executed or affixed with electronic signature either by himself
or by any other person, whether such person be living or dead at the time of such
alternation; Thirdly- who dishonestly or fraudulently cause any person to sign, seal,
executed or later a documents or an electronic record knowing that such person by
reason of unsoundness of mind or intoxication cannot or that by reason of deception
practised upon him, he does not know the contents of the document or electronic
record or the nature of the alternation.
Thus, section comprehensively covers the case of digital forgery where it also clarifies
in Explanation 3, that the expression “affixing electronic signature” shall have the
same meaning as it appears in Section 2(i) (d) of the IT Act, 2000. The effect of
technology on the offence of forgery has been tremendous as computer technology
by its very nature the burden of the handwritten documents and simplifies the job
of a writer. Mass copying which hardly can be termed as copy required nanosecond
and the identical replica of the original makes the job of a law –enforce a challenging
one.

49 Substituted by the IT Act, Section 91 & Sch. I in place of word, “whoever makes any false
documents or part of document or part of a documents or false electronic record or part of a
documents or electronic record, with intent to cause damages or injury” shall be substituted.

50 Section 464 has been amended by section 91 & Sch. I of the IT Act, 2008 (21 of 2000).
51 By virtue of section 51 Part III of the IT (Amendment) Act, 2008 (10 of 2009), section 464 has

been amended whereby for the words “digital signature” wherever occurring the word,
“electronic signature” shall be substituted.
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 Defamation on the Internet

Another gray area is with regard to law of defamation and the Internet. There are
a plethora of issues related to internet defamation. This includes question of
jurisdiction52 and also question relating to lack of legal awareness amongst people
using the internet.53 The most important issues related to the question of whether
writing on the Internet amount to “publication’ or not. To consider this question
may occur on the internet.
 One-to-one email messages: Email is a remarkably quick and easy to use method

of correspondence. It has resemblance to spoken conversation rather than
written interaction. Psychologically, electronic interaction combines a sort of
deceptive distance with a kind of equally deceptive intimacy. There is a
tendency are dangerously prone to making defamatory statements. 54 Hence,
email sender are dangerously prone to making defamatory statements.55

 Mailing lists: the format of an electronic mailing list is that various parties
subscribe by email to it.  A central host administers it. In a mailing list, the
user sends mail to every number of the list. This increase the possibility of
being liable for defamation.

 Newsgroup: these are discussion fora that are made up of comments from
their subscribe and stored out by subject matters.56  Hence, any computer
posted to Usenet newsgroup is virtually guaranteed to be published and
read within days in hundreds of countries across the world. Newsgroups
are the most problematic from the point of view of defamation.57
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52 This is common to all legal issues to the internet and also to defamation generally.
53 Internet users cannot be regarded as a homogenous group. It is imperative to distinguish the

liability of those who give individual and corporation access to the Internet from that of
individual users. The former includes not only ISPs but also non-commercial hosts such as
universities. See Lillian Edwards, “Defamation and the Internet”, in Lillian Edwards & Charlotte
Wadelde (Eds.), Law and the Internet: Regulating Cyberspace, 1997, Hart Publishing, Oxford,
p. 184.

54 T.A. Cutrera Computer Network: Libel and the First Amendment, (1992) 11 Computer Law
Journal, 559-60.

55 In addition, forwarding facilities in emails means that there is an increase danger of users
sending mailed statements of a defamatory nature without being aware of their doing so.

56 Collectively, the newsgroups available to internet users are known as the Unsent. There are
thousands of Usenet newsgroups.

57 Such groups embody the best and the worst in internet culture. Till recent users of the
internet were those who did not use it for commercial purpose. Students, academicians and
workers in the computer industry were the primary users, and were collectively known as
citizens. There was a strong collective sentiment towards anarchy libertarianism and a
corresponding dislike of government or legal control is such a zone. Frank and unfettered
discussion was encouraged. However in the present context the internet is no longer the
domain these citizens. It is how being used not only by corporate houses but also by children’s.
It is therefore an uneasy amalgamation of people with different value systems. As the old
internet culture is still being followed by the citizens, they run the risk of being sued for
defamation of non-citizen.
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 World Wide Web:  The World Wide Web is the largest growing component of
the internet. It combines a user friendly interface with freedom of articulation
and information. This result in people who have no knowledge of the law of
defamation writing defamatory statement without appreciating their potential
liability.

 Phising

In the cyber-world, phising58 (also known as carding and spoofing) is a form of
illegal act whereby fraudulently sensitive information is acquired, such as password
and credit card details by a person/ entity masquerading as a trustworthy person
or business in an apparently official electronic communication such as an email or
instantaneous communications.Phising is a new kind of cybercrime and method of
committing online financial fraud. It demonstrates the high risk involves in
communicating personal or confidential data such as account numbers, credit card
numbers or identity card number, via the internet without beings certain that the
actualaddressee is one’s familiar institutions. It is advisable to adopt reliable technology
based anti-dumping tools and mechanism an to gain general awareness on identifying
vis-a-vis anti-phising are a step in the right direction and will help to strong safeguard
and proper interest of Internet and deter possible offenders from committing phising
or similar online frauds.

 Spoofing

Spoofing is a practice whereby the user on the internet attempts to control its IP
address to conceal its true identity. Many crackers steal database of credit cards or
other sensitive information.59 The concept of IP spoofing was initially discusses in
academic circle in 1980s. While know for some time, it was primarily theoretical
until Robert Morris., whose son wrote the first Internet Worm, discovered a security
weakness in the TCP protocol know as sequence prediction”. Stephen Belloivn
discussed the problem in depth in Security Problems with TCP/IP Protocol Suits, a
paper that addressed design problem with TCP/IP protocol suits. Another infamous
attack, KeninMitnick’s Chairman Day crack of Tsutomu Shimomur’smacjine, employed
the IP spoofing and TCP sequence prediction technique. While the popularity of
such crack has decreased due to the demise of the service they exploited, spoofing
can still be used due to the demise of the services they exploited, spoofing can still
be used and need to be afforests by all security administrations.

58 In one such instance in August 2003 a bulk e-mail was received by customers of Citibank
asking them to visit its official website and agree to change policies. The URL link
www.citibank.com took place the recipient not to the Citibank site but to some other site
where the user was asked to certain personal details. The UK strengthened its legal arsenal
against phishing with the Fraud Act, 2006, which introduces a general of fraud that can carry
up to three year prison sentence and prohibits the development or possession of phishing
kits with intent to commit fraud.

59 www.iss.net/security/adviceunderground/hacking/methods/t/spoofing/default.htm
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 Internet Banking Frauds

Internet Banking Fraud is a fraud or theft committed using online technology to
illegally remove money from a bank account and/or transfer money to an account
in a different bank. Internet Banking Fraud is a form of identity theft and is usually
made possible through techniques such as phishing. Now internet banking is widely
used to check account details, make purchases, pay bills, transfer funds, print
statements etc. Economic offenders have targeted nationalized and cooperative banks
and siphoned off thousands of crores by having Criminal nexus with the managements
of the banks. The big borrowers alone are responsible for the huge non-performing
assets (Rs. 55,000 Crores in 2003) the nationalized banks are saddled within the 90
s unscrupulous economics offenders set up large number of UCBs (Urban Cooperative
Banks) in the States of Andhra Pradesh, Maharashtra, Gujarat, and collected thousands
of crores by offering unsustainable high rate of crores either by sanctioning loans
to themselves, or to the borrowers with whom they had criminal nexus.60 The
generation today is increasingly opting for net transactions to settle their utility
bills and do all kinds of bank-related work. With increased online usage, online
frauds have also increased. E-banking transactions are made safe, its integrity and
authenticity preserved by encrypting the messages. These messages are further hashed
and converted into a digital signature with a private key having a secret and
individualistic signer. Digital signatures cannot be unwrapped or tampered. A key
pair is generated by the subscriber using asymmetric crypto system and is registered
with the controlling authorities. While the private key remains with the subscriber,
the other key remains with the controlling authorities and is published and is available
to persons who need them.
In order to secure the e-transactions, the Information Technology (Certifying
Authorities) Rules, 2000 were issued and its annexure II provides for the security
guidelines for the implementation and management of information technology security.
These guidelines specifically provide that the implementation of an information
security program should be completed in the following stages:
 Adoption of security policy;
 Security risk analysis;
 Development and implementation of an information classification system;
 Development and implementation of the security standards manual;
 Implementation of the management security self-assessment process;
 On-going security program maintenance and enforcement; and
 Training

60 Vivan Bose Commission Report, quoted in N.R. Menon, “White-Collar Crime in India” (1968).
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 Domain Name Issues

With the advancement of e-commerce, the domain names have come to acquire the
same value as a trademark or the business name of a company. The value attached
to domain names makes it lucrative for cyber criminals to indulge in domain name
infringements and the global nature and easier and inexpensive procedure for
registering domain names further facilitates domain name infringements. When a
person gets a domain name registered in bad faith, i.e. in order to make huge
profits by registering a domain name corresponding to a trademark of another
person, with intent to sell the domain name to the trademark owner at a higher
price, such activities are known as cybersquatting.
The IT Act does not deal with the domain name issues. In India the domain name
infringement cases are dealt with according to the trademark law. With most of the
countries providing for specific legislations for combating and curbing cybersquatting,
India also needs to address the issue and formulate legal provisions against
cybersquatting. For settlement of Disputes, WIPO has introduced a new mechanism
called ICANN (Internet Corporation for Assigned Names and Numbers) for settlement
of disputes relating to domain names. As the parties are given the right to file the
case against the decision of ICANN in their respective jurisdictions, the decisions
of ICANN is having only persuasive value for the domain users.
The Indian Information Technology Act reaffirms India’s commitment towards building
a knowledge-based society and keeping in pace with the rest of the world by providing
a legal framework within which such society can flourish. While the Indian
Government has taken its first step in regulating the cybercrimes by legislating the
IT Act 2000, the legal regime on Information Technology in India is still in its
nascent stage. There exist numerous grey areas and loopholes in the Act which
need to be looked into and also the accelerated pace of technological development
has raised manyunprecedented issues that do not find express solution in the existing
Act.The government has taken into account the modern ways of cybercrimes, violation
of data protection norms and prepared the Draft Information Technology Amendment
Act 2006 addressing issues relating to electronic contracts, breach of confidentiality
and privacy, child pornography, e-commerce frauds like Phishing, identity theft,
sending offensive mails, in order to bring a comprehensive legislation to protect
the rights of the citizens. This will go a long way in making Internet and cyber
space safer, people friendly and commercially more viable.

 CONCLUSION

In the words of Oscar Wilde, a “thief is an artist, and a policeman is, at best, a
critic”. Crime knows no frontiers. The Criminal has no sense of patriotism, humanism,
or jurisprudence. But the crime of the modern age being borderless, the accusatorial
law have to take international character. Globalisation, on the one hand is good for
making but the legal fraternity, it is emerging as a challenge. A hybrid legal
infrastructure partaking of both the time-tested penal laws and the newly made
cyber laws of the leally developed systems would go a long way in giving a tough
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resistance to the cyber onslaught. India is moving steadily on the path of cyber
legislative activity; the country has established itself as the Information Superpower
and with the amendment in 2008 in the cyber laws, it has made a meaningful effort
to address the amazing challengers of the information society but still so little done
so much yet to do. The unyielding technology and the weary law would remain in
conflict for some more time.If this carries conviction, law enforcers are required to
remain convincingly ahead in the race between the law breakers and law enforcers.
If countries are to cooperate for economic development, there seems to be no valid
reason not to cooperate in curbing crime. The foregoing would substantiate that
international cooperation is built and rests on the pivotal props of:
 Legal reforms/harmonization of legislation
 Institutional growth/professional skills
 Technical cooperation/assistance
 Mutual cooperation/assistance

Traditional responses to crime become irrelevant in fighting this technological menace.
We need innovative strategies and technologies to catch up with the criminals and
keep abreast of them, who are coming out with newer and newer version of Economic
Crime. Otherwise the potential of the great revolutions of Internet and computers
will never reach their maximum. This is everyone from the fact that people are still
reluctant to use the e-commerce though everyone is aware of the advantages associated
with it.



CPJ LAW JOURNAL [Vol. X, 2020]226

Suspicious Circumstances in Wills: An Analysis

Mr. Sudhir Kumar Dwivedi* & Ms. Kumkum Sharma**

“It would be too unrealistic to assume that special love and affection towards one,
a maybe blue-eyed, child would also end in an individual leaving the serving and
needy child in the lurch” The Supreme Court during a recent case Dr Prakash Soni
v. Deepak Kumar and Anr.1deliberated on the execution of Will on the death bed
by the Testator. The Court held that in such cases suspicious circumstances if any
shall be satisfactorily discharged otherwise the Courts would be reluctant to treat
the document because of the last will of the testator. To prove due to execution of
Will, suspicious circumstances shall be discharged satisfactorily- The Court held
that in such cases, the Court would naturally expect that everyone legitimate suspicion
should be completely removed before the document is accepted because the last
will of the testator. The presence of such suspicious circumstances naturally tends
to make the initial onus very heavy and unless it’s satisfactorily discharged, courts
would be reluctant to treat the document as the last will of the testator.
The Supreme Court within the instant case has ruled that while determining the
genuineness of the desired one among the essential aspect is to make sure that the
testator made the Will with discretion and mind and at the time of execution of
Will was physically and psychologically capable of executing an equivalent. Another
aspect highlighted by the Court within the case relates to the heavy burden on the
party who claims a Will to be the last Will of the testator. The Court stated that in
such cases all the situations giving rise to suspicious circumstances shall be eliminated
else the Court would be reluctant to treat the desire as the Last Will of the testator.
A Bench of Justices A.M. Khanwilkar and Dinesh Maheshwari was hearing an appeal
against the Delhi High Court’s affirmation of a lower court decision to not grant
the probate of a will allegedly be made by a widow after finding “several unexplained
suspicious circumstances” surrounding the document.
In High Court of Himachal Pradesh Netar Singh v. Gagan2, in the second appeal
was admitted on the substantial question of law as to whether the execution of the

* Assistant Professor, JIMS, Greater Noida, he can be reached at adv.skdwwivedi@gmail.com,
Mobile: 9013456805

** JIMS, Greater Noida, he can be reached at kumkumsharma978@gmail.com
1. 2017, SCC 6338.
2. 2017, SCC 1412.
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will in question was shrouded by suspicious circumstances, which have remained
unexplained. After having carefully perused pleadings, the evidence adduced on
record and decrees passed by the courts below, the High Court was persuaded to
conclude that the Will was shrouded by suspicious circumstances and could not be
held to be a valid document. There were material contradictions in the statements
of the DWs with regard to signatures/thumb impression of the testator on the Will
as well as a place of scribing of the Will. It also emerged from the statements of
DWs that at the time of scribing of the Will, both the defendants were present and
as such possibility of getting the Will scribed by defendants could not be ruled out.
Accordingly, the impugned judgment was set aside and the suit filed by the plaintiff
was decreed.

LEGAL PROVISIONS

Section 63 of Indian Succession Act, 1925 requires that the testator shall sign or
affix his mark to the desire or it shall be signed by another person in his presence
and by his direction which the signature or mark shall be so made that it shall
appear that it had been intended thereby to offer effect to the writing as a will.
This section also requires that the desire shall be attested by two or more witnesses
as prescribed.
Suspicious circumstances in considering the validity of a will: The onus to prove
the Will is on the propounder and in the absence of suspicious circumstances
surrounding the execution of the Will, proof of the testamentary capacity of and
proof of the signature of the testator, as needed by law, got to sufficient to discharge
the onus. Where there are suspicious circumstances, the onus would again be on
the propound to explain them to satisfaction of the court before the will can be
accepted as genuine. Proof, in either case, can’t be mathematically precise and certain
and will be one among satisfaction of a prudent mind in such matters. In case the
person contesting the desire alleges undue influence, fraud or coercion, the onus is
going to be on him to prove an equivalent. As to what are suspicious circumstances
have to be judged in the facts and circumstances of each particular case. The Hon’ble
Supreme Court in case of H. Venkatachala Iyengar vs B.N. Thimmajamma and
Others3 and in the case of Bharpur Singh and Others vs. Shamsher Singh4 a will is
no doubt seeking to prove a document and, in deciding how it is to be proved, we
must inevitably refer to the statutory provisions which govern the proof of documents.
Section 67 and 68 of the Evidence Act are relevant for this purpose. Under section
67 of the Indian Succession Act, 1925 if a document is imagined to be signed by a
person, the signature of the said person must be proved to be in his handwriting,
and for proving such handwriting under sections 45 and 47 of the Act the opinions
of experts and of persons familiar with the handwriting of the person concerned
are made relevant. Section 68 deals with the proof of the execution of the document
required by law to be attested, and it provides that such a document shall not be
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used as evidence until one attesting witness a minimum of has been involved the
aim of proving its execution. These provisions prescribe the requirements and the
nature of proof which must be satisfied by the party who relies on the document in
a court of law. Similarly, sections 59 provides that each person of sound mind, not
being a minor, may eliminate his property by will and therefore the three illustrations
to the present section indicate what is meant by the expression “a person of a
sound mind” within the context.

CRITICAL ANALYSIS

Section 63 requires that the testator shall sign or affix his mark to the desire or it
shall be signed by another person in his presence and by his direction and that the
signature of the mark shall be so made that it shall appear that it was intended
thereby to give effect to the writing as a will. This section also requires that the
desire shall be attested by two or more witnesses as prescribed. Thus, the question
of whether the desire found out by the propounder is proved to be the last will of
the testator has got to be decided within the light of these provisions. Has the
testator signed the will? Did he understand the character and effect of the dispositions
within the will? Did he put his signature to the will knowing that is contained?
Stated broadly it’s the choice of those questions which determines the character of
the finding on the question of the proof of wills. It would clear be faithful say that
the desire has got to be proved like all other documents except on the special
requirements of attestation prescribed by section 63 of the Indian Succession Act.
As in the case of proof of other documents so in the case of proof of wills, it could
be idle to expect proof with mathematical certainty. The test to be applied would
be the standard test of the satisfaction of the prudent mind in such matters.
Suspicious circumstances like the following may be found to be surrounded in the
execution of the Will:

i. The signature of the testator may be very shaky and doubtful or not appear
to be his usual signature.

ii. The condition of the testator’s mind may be very feeble and debilitated at
the relevant time.

iii. The disposition could also be unnatural, improbable or unfair within the
light of relevant circumstances like the exclusion of or absence of adequate
provisions for the natural heirs with none reason.

iv. The dispositions may not appear to be the result of the testator’s free will
and mind.

v. The Propounder takes a prominent part within the execution of the will.
vi. The testator used to sign blank papers.

vii. The will didn’t see the sunshine of the day for long.
viii. Incorrect recitals of essential facts.
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CONCLUSION

Challenging the validity of a Will can be a very complicated and stressful experience
for those who have been affected by this type of conduct from their family members.
Emotions can run high and some children or grandchildren simply cannot accept
that their parent or grandparent has chosen to change their Will and leave their
assets in a certain way. In most cases, you can engage an experienced lawyer in
this area to investigate the circumstances of the preparation and signing of the Will
for a relatively modest fee. In some cases, lawyers will attend to this on a “no win
no fee” basis but usually only where the facts would appear in a clear case of lack
of capacity or suspicious circumstances.
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Critical Analysis of Women’s Human Rights and thier Violations
in India
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ABSTRACT

Human rights can be defined as the minimum equal and inalienable rights compulsorily
obtainable by every human for being a member of global human community regardless of
gender, ethnicity, language, race, religion, nationality or any other ground. The Constitution
of India also recognises these rights in form of various fundamental rights and guarantees
equal rights to both men and women without any discrimination yet the actual condition of
the women’s human rights in India cannot be said satisfactory. There exists a huge gap
between de facto and de jure condition due to the present structure of Indian society and
practices prevalent in it. India has a patriarchal society where male dominates and always
are treated as superior in compare to their female counterparts, that is why the condition of
Indian women is not as good as men’s. They have to face discrimination, injustice and
dishonour based on gender in every walk of life. However, Indian Constitution provides
some special provisions to women only for their empowerment and overall development,
even then the condition of women in India is quite miserable, because majority of Indian
women remain unaware about their rights as a result of this; they have to face discrimination,
harassment and exploitation in various forms. The legislature and policy framers of India
have made multiple laws, rules and regulations ensuring rights of women but proving
ineffective because all are limited in form of ‘Act’ instead of ‘Action’, that is the reason why
Indian women are mistreated, being harassed physically and mentally. An attempt has been
made through this paper to make women aware about their rights provided under constitutional
provisions and by various relevant laws. This paper is based on secondary data, collected
from various books, articles of newspaper and some reports.
Keywords: Women, Discrimination, Harassment, Crimes, Human Rights, Violation.

RESEARCH METHODOLOGY

For writing this research paper, the descriptive method of research has been employed
and the data collected and interpreted for this research paper is of secondary nature.
The women’s human rights in India are the core of this paper and it further discuss
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how all such human rights given to the women in the form of constitutional fundamental
rights are being violated. By focussing on the various crimes are committed against
them, an attempt has been made to draw attention towards this problem.

RESEARCH HYPOTHESIS AND OBJECTIVES

The research hypothesis of this research paper is based on the question as to whether
India has sufficient legal provisions to protect women’s basic human rights which
are given to them in the form of legal rights under various laws and fundamental
rights by the Indian constitution. An attempt has been made to find an answer by
analyzing relevant laws and collected data. Although under the framework of Indian
constitution various special rights have been given to woman as compared to men
yet in reality those are insufficient and least beneficial to women. This paper studies
the various human rights given to women in India and how they are being violated
through different ways.

INTRODUCTION

India is one of the world’s oldest civilizations. In ancient India during Rig Vedic
period, women were given a high status in society. It was the time when they were
married at a matured age, given the opportunity to participate in religious ceremonies
and provided freedom in choice of husbands.1 With the passage of time, the status
of women fallen gradually and they had to face discrimination in later Vedic period.
On analysing Smritis, diminished condition of women can be traced. However, Smritis
also create a lot of confusion in terms of various theories and ideas in contrast to
the Vedic literature, for instance, Manu Smiriti regards women the most respectable
while quoting, ‘Naryastu Yatra Pujyante, Ramante Tatra Devta’ (Where women are
honoured, there very gods are pleased).2 Contrary to this, it also says, ‘Pita Raksati
Kaumare Bharta Raksati Yauvane, Raksanti Sthavire Putra Na Stri Svatantryamarhati.’3

(The father guards her during virginity, the husband guards her in youth, the son
guard her in old age, the woman is never fit for independence). Thus, No female;
whether girl, young lady or old woman was to be allowed independence of action.
She was to be under her father’s control in childhood, her husband’s once married
and her son’s when widowed4. Thus, the Manu Smiriti can be referred as a good
example of respect and neglect of women. Yajhavalkya, the author of Mitakshra says,
‘The father shall guard her while she is a maiden, the husband when she is married,
and the son in old age, in the absence of these, her relations, a woman has no
independence at any time.’5 So in that era, women had a hard life without sufficient
rights and also had to live under the control patriarchal system of society.
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1 Anjani Kant, Women and the Law 48 (Awishkar Publication House, Delhi, 2008).
2 Neelam Upadhyay & Rekha Pandey, Women In India: Past And Present 109 (APH Publishing
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3 Manu Smriti, verse 9.3.
4 Vrinda Nabar, Caste As Women 65 (Penguin Books 1995).
5 Dwarka Nath Mitter, The Position Of Women In Hindu Law 69 (Cosmo Publication, New

Delhi, 2006).



CPJ LAW JOURNAL [Vol. X, 2020]232

After Vedic period in medieval era, various customs adversely affected their freedom
and rights and worsened their condition in the society. Attempt to Keep women
out of the sight of Muslim invaders gave birth to baneful social practice of veil
(purdah) system. Customs of Sati and Child Marriage also came into existence in
that era. Due to such social malpractices, women lost all their freedom which was
thoroughly against their rights. Women experienced a fresh air of liberty under the
impact of western culture on Indian society during British rule. The principle of
equality, justice and good conscience was imported from Britain. In that period,
various social reformers like Raja Ram Mohan Roy, Swami Dayanand Saraswati and
Ishwar Chandra Vidhyasagar worked for the upliftment of women’s condition by
protecting them from the practice of Sati, Child Marriage and promoted education
among them in order to make them empowered. When India got independence,
the Constitution of India provided equal rights to both men and women without
any discrimination. Unfortunately, even after various efforts to improve the status
of women in India, the constitutional dream of gender equality is miles away from
becoming a reality.
The crimes against women in India are increasing day by day. As per the data of
National Crime Record Bureau (NCRB), in 2018, the Delhi accounted for 1,215 cases
of rape, 11 cases of attempt to rape, 3,416 cases of cruelty by husbands or relatives,
3,715 cases of women kidnapping, 2,705 cases of outraging the modesty, 18 cases of
women related cyber crime and 153 cases of dowry death. According to NCRB
data, the crime against girls also increased to 8,246 cases in compare to the previous
year, out of which 1,839 cases of Protection of Children from Sexual Offences Act
(POCSO), 52 murder cases, 72 cases of human trafficking and 687 cases of outraging
the modesty of a girl child under POCSO were reported. A total of 13,640 cases of
crime against women were registered by Delhi Police in 20186. When the situation
of national capital is so bad, we can imagine the situation of rest of India. There is
a need to discuss the rights of the women separately as women represent almost
half of the population of India yet they are discriminated and their rights are violated
in every walk of life. There are some crimes which are committed only against
women such as rape, sexual assault, demand of dowry, bride burning, prostitution,
selling and importation, sexual exploitation, etc., No man can be victim of any of
these crimes. Now, an important question arises as to how this Human Rights
shield provided to women under constitutional provisions and various legislations,
is beneficial to them? No doubt, the government is continuously working for women
empowerment in India, but it needs a lot of things yet to be done.

LITERATURE REVIEW

Literature survey reveals that in ancient India women had equal rights and status
like males of that time (Altekar, 2014). During Rig Vedic period, they had the right

6 Delhi: Crime against women up nearly 5%, TIMES OF INDIA, Jan. 10, 2020, (Mar. 14, 2020, 09:16
AM), http://www.timesofindia.com/city/delhi/crime-against-women-up-nearly-5/
amp_articleshow/73179754.cms.
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to participate in religious ceremonies and freedom to marry with a man of their
choice which was known as Swayamwar (Anjani Kant, 2008), but during later Vedic
period their position in society fallen (Dwarka Nath Mitter, 2006). Medieval era
was the worst time for women’s right during this period they lost almost their all
freedom and became victims of various malpractices. It was the Dark Age for women
but after the freedom of India, the rule of law brought hope in their life back.

WOMEN’S HUMAN RIGHTS AT INTERNATIONAL LEVEL

Human rights can be defined as the minimum equal and inalienable rights
compulsorily obtainable by every human for being a member of global human
community regardless of gender, ethnicity, language, race, religion, nationality or
any other ground. These rights are universal which include Right to life, Right to
equality, Right to live with human dignity, Right to freedom of speech and expression,
Right against discrimination, and Right to safe environment. These all human rights
are recognised by the world community in 1948 under the Universal Declaration of
Human Rights7 to which India is a signatory. India is also a signatory to the
International Covenant on Economic, Social and Cultural rights, 1966 and U. N.
Convention on the Elimination of all Forms of Discrimination against Women, 1979.
These all U. N. Conventions promote philosophy of Human Rights and support the
idea of equality among all human without any discrimination.

WOMEN’S HUMAN RIGHTS IN INDIA

The Constitution of India, which was adopted in 1949, contains several articles
incorporating the concept of equality and non-discrimination on the ground of sex.
The Constitution recognises human rights in form of various fundamental rights
and guarantees equal rights to both men and women without any discrimination.
In 1993 the Parliament of India also enacted Protection of Human Rights Act. Under
the provisions of the act, National Human Rights Commission was established. In
case of any violation of Human Rights, aggrieved women can send their complaints
to National Human Rights Commission.
At present time, the status of Indian women has undergone considerable changes
with the expansion of level of literacy which has made them far more Independent
and aware of their rights such as right to equal treatment, right to property right to
work, and maintenance, a majority of women still remain unaware about their
rights and as a result of this, they have to face harassment, exploitation and injustice.
After the Nirbhaya case8 in 2012, certain amendments have been made in Indian
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7 Herein after referred as UDHR.
8 Nirbhaya case is an incident of brutal gang rape committed by six men including a minor

boy with a 23 years old female physiotherapy intern in South Delhi on December 16, 2012.
she was beaten, gang raped, and tortured in a bus when she was travelling with her male
friend. Eleven days after the assault, she was transferred to Singapore for emergency treatment
but she died there. The incident was widely condemned in India and abroad. Nirbhaya Gang
Rape, TIMES OF INDIA, (May 10, 2020, 10:25 AM), http://www.timesofindia.com/topic/nirbhaya-
gang-rape/ampdefault.
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Penal Code, the Code of Criminal Procedure, and the Indian Evidence Act for ensuring
protection to women and to safeguard their interests. Moreover, a number of women
oriented specific legislations have also been enacted to protect women’s basic human
rights. Such laws prescribe punishments for those who violate the acceptable norms
of human behaviour and cross the legal boundaries to attack the women or their
dignity. The provisions of these laws give the following Human rights in the form
of legal rights to women.
A. Women’s Human Rights under Constitutional Framework: The Indian Constitution
is the supreme law of India; all other laws get authority from the provisions of the
Constitution. ‘Indian constitution secures for all its citizens “Justice” - social, economic
and political, “Liberty” - of thoughts, expression, belief, faith and worship, “Equality”
- of status and of opportunity………and dignity of the individual and the integrity
of the nation.’ With such wordings, the preamble of the Indian constitution ensures
the basic human rights of all men as well as women. The constitution of India is
known for its idea of equality among men and women. However, a special protection
has also been provided to women under the provisions of the constitution from the
perspective of human rights of women.

1. Right to Equality under Article 14: Article 1 of UDHR declares that all
human beings are born free and equal in dignity and rights and article 7
provides for equality before law. Under the constitutional framework of India
the status of women is equal to men in the eyes of law because the state
cannot deny to any person equality before the law or the equal protection of
laws within the territory of India.9

2. Right against Discrimination: Article 2 of UDHR assures all the rights and
freedoms without any discrimination. Article 7 also talks about equal protection
against discrimination. Indian citizens can also not be discriminated on the
basis of their sex by any government authority because the state cannot
discriminate against any citizen on ground only of religion, race, caste, sex,
and place of birth or any of them.10 Furthermore, No citizen shall, on grounds
only of religion, race, caste, sex, place of birth or any of them, be subject to
any disability, liability, restriction or condition with regard to: (a) Assess to
shops, public restriction, hotels and places public entertainment or (b) The
use of wells, tanks, bathing Ghats, roads and places of public resort maintain
wholly or partly out of state funds or dedicated to the use of the general
public.11 However, state can make special provisions for women under clause
(3) of the article as exceptions to the principles of non-discrimination.

3. Right to Equal opportunity in Public Employment: Women are able to get
equal opportunity pertaining to public employment because there is equality
of opportunity for all citizens, whether males or females, in matters relating

9 INDIA CONST. art. 14.
10 INDIA CONST. art. 15 (1).
11 INDIA CONST. art. 15 (2).
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to employment or appointment to any office under state and No citizen can,
on grounds only of religion, race, caste, sex, descent, place of birth, residence
or any of them, be ineligible for or discriminated against in respect of any
employment or office under the state.12 However, government has authority
to make rules for reservation.13

4. Right to Freedom of Speech and Expression: Everyone has right to freedom
of opinion and expression under article 19 of UDHR. Women can raise their
voice for any matter affecting them by using their right under Article 19 (1)
(a) of Indian Constitution which guarantees freedom of speech and expression
to all citizens.

5. Right to work: UDHR in its article 23(1) confirms right to work, to free
choice of employment, to just and favourable conditions of work and to
protection against unemployment to everyone. Recognising such right in its
structure Indian Constitution through article 19 (1) (g) provides the right to
work to Indian women by ensuring freedom to all citizens for occupation,
profession and business.

6. Right to Life and Personal Liberty: Right to life, liberty and security of
person has been recognised under article 3 of UDHR. Article 21 of Indian
Constitution also provides right to live to all women and men as per their
own choice by constitutional guarantee that no person shall be deprived of
his/her life or personal liberty except according to procedure established by
law.

7. Right against Exploitation: Article 5 of UDHR protects against torture or
cruel, inhuman or degrading treatment. Indian Constitution under article 23
protects against human trafficking and bonded labour, which works as a
shield for women’s safety and ensures their right to work. For implementing
the idea of this article, Indian parliament enacted the Suppression of Immoral
Trafficking in women and girls Act, 1956 which was renamed as the Immoral
Trafficking (prevention) Act, 1956.
Constitutional Scheme of Directive Principles of State Policy directs the state
to secure the idea of women’s right in the society. These are the relevant
articles in this regard:

8. Right to Livelihood: Article 39 (a) provides that the citizen, whether men or
women, equally have the right to an adequate means to livelihood. Same
right has been recognised under article 23(3) of UDHR which says that everyone
who works has the right to just and favourable remuneration.

9. Equal Pay for Equal Work: Under article 39 (d), Indian Constitution ensures
that the state shall, particular; direct its policy towards securing that there is
equal pay for equal work for not only men but also women. UDHR under
article 23(2) also provides such right.
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13 INDIA CONST. art. 16 cl. 3 & 4.
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10. Right to Health: Through article 39 (e), Constitution of India guarantees
that the state shall, particular, direct its policy towards securing that the
health and strength of workers, men as well as women and the tender age
of children are not abused and none of them are not forced by economic
necessity to enter avocations unsuited to their age or strength. Article 25(1)
of UDHR also provides right to a standard of living adequate for health and
well-being.

11. Equal Justice and Free Legal Aid: Under article 39A of the Constitution
provides assistance to those who are unable to afford legal expenses of lawyers.
So, the state shall secure that the operation of the legal system promotes
justice, on a basis of equal opportunity, and shall, in particular, provide free
legal aid, by suitable legislation or schemes or in any other way, to ensure
that opportunities for securing justice are not denied to any citizen by reason
of economic or other disabilities.

12. Just and Human Conditions of Work and Maternity Relief: Article 42 of
the Constitution directs that the state shall make provision for securing just
and human conditions of work and for maternity relief.

13. Right of Constitutional Remedies: In case of the violation of any of these
fundamental rights, the aggrieved woman can move Supreme Court and
High Court and file writ petition under Article 32 & Article 226 for seeking
remedy but there is no such mechanism available in case of Directive Principles
of State Policy, which are not enforceable by any court under writ jurisdiction.
The state is under duty to implement such principles through its policy.
Hence, Directive Principles of State Policy impose a moral obligation on the
state for their implementation.

B. Women’s Human Rights protected under various Legislations: there are various
legislations in India which recognised women’s human rights in form of their legal
rights and provide protection to them. These laws are very important in order to
ensure the overall empowerment of women.

1. Right to live with Dignity: Under article 51 (A) (e), it is a fundamental duty
of every citizen of India to renounce the practices derogatory to the dignity
of women. Article 21 also confirms that every person has a right to live
dignity full life. So, the women also have such right under which they can
oppose the practices which are against their self-respect. As per legal provisions,
No woman can be presented indecently in any publications, paintings, writings,
and advertisement or in any other way, if it is done so, it will be an offence
under the provisions of Indecent Representation of Women (Prohibition) Act,
1986.
If any person pulls Dupatta, Sari or any piece of their dress, they can lodge
a complaint under Section 354 of Indian Penal Code, 1860.  In case of occurrence
of such incident at work place, she can move her complaint under Sexual
Harassment of Women at Work Place (Prevention, Prohibition and Redressal)
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Act. In rape cases, First Information Report can be lodged under Section 376
in which the name and the identity of the victim woman will be kept under
secrecy and not to be disclosed because the disclosure of the identity of such
aggrieved women is itself an offence under section 228-A of Indian Penal
Code, 1860 punishable with imprisonment up to 2 years and fine.

2 Right to Use Earnings: Women have the right to use the money as per their
wish which they earn. In past centuries, women had the right only on the
property called “Stridhan” but the enactment of Married Women’s Right on
Property Act, 1834, extended the definition of women’s personal property
which includes: (a) Earning or salary from business, profession or service,
(b) Earning from scientific, literature or artistic skills, (c) Saving from salary
or capital gain, and (d) Insurance policy of women. These all properties are
included in their earnings which can be utilized by women as they wish.

3. Right to own Property: The Hindu Succession Act, 1956 conferred absolute
ownership to Hindu women on the properties possessed by her under section
14(1). The Apex Court upheld section 14(1) in Harak Singh v. Kailash Singh
and Anr.14 This Act enlarged limited estate of Hindu women and also abolished
the reversionary rights to a great extent. So, Hindu women have got full
rights on properties earned or acquired by her in gift or will.

4. Right to Private Defence:  Many times a woman finds herself in very difficult
situations that apprehend immediate assault on her. If there is no one to
save her or rescue her from such assault, the law empowers her to defend
herself in form of ‘Right to Private Defence’. Right of self-preservation existed
during ancient India and self-help was the first rule of criminal law. At
present, such right has been given to women under sections 96, 98,100,102
and 103 of Indian penal code, 1860, which can be practised by women in
adverse situations.

5. Right against Discrimination in Employment: Article 23 (1) of UDHR provides
everyone the right to work with free choice of getting an employment in
just and favourable conditions. In India, discrimination on the grounds of
sex or marital status in any employment, whether public or private, has
now been outlawed by Sex Discrimination Act, 1975. The act applies to all
employees of public as well as private sector. Though Sex Discrimination
Act, 1975 was enacted to protect woman from sexual discrimination, provisions
of the act are also applicable on men except provisions relating to pregnancy
which have been inserted in the act especially for women only. Any woman
or man can register complaint in case of discrimination based on sex or
marital status. The act protects existing employees, ex-employees and job
applicants as well.15 Apart from this, protection of articles 14, 15 and 16 of
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the Constitution is also available to women against any discriminatory action
by the state.

6. Right to get Equal Pay: Article 39(d) of the Constitution confirms the right
to get equal pay for equal work, recognised under Article 23(2) of UDHR,
and directs the state to make policy for equal work for both men and women.
The Apex Court in ‘State of Madhya Pradesh v. Pramod Bharatiya’16 held that
Directive principles of state policy are not enforceable by court but Part IV
and III of the Constitution are not supposed to be exclusionary of each other.
In fact, they are complementary to each other. The rule (equal pay for equal
work) is as much a part of Article 14 as it of clause (1) of Article 16. The
Supreme Court in D.S. Nakara v. Union of India17 held that if articles 14 & 15
interpreted with the Preamble of the Constitution and Article 39 (d), equal
pay for equal work for everyone is expressly declared by these provisions.
The Parliament recognized right to get equal pay of women by enacting
Equal Remuneration Act, 1976 which declares discrimination between woman
and man employees unlawful by an employer pertaining to the terms of the
employment contracts. Thus, the purview of the act extends beyond terms
and conditions relating to pay. As per the provisions of this act, employment
contracts of all employees must have an “equality clause”, so that no one
can be treated less favourable on gender basis. Any woman employee may
bring claims under the equal remuneration act if she is treated less favourable
in compare to man regarding any terms or conditions of her employment
contract.18

7. Right to get Minimum Pay:  Under Article 23(3) of UDHR, everyone including
women has the right to get just and favourable remuneration for work which
should be sufficient to maintain herself and her family with human dignity.
At domestic level, such right has been identified under Minimum Wages
Act, 1948 which was enacted to fix minimum rates of wages in certain categories
of employments. Under the Minimum Wages Act women, doing small jobs,
have right to get minimum payment for work done by them.

8. Right against Sexual Harassment at Work Place:  for all women, whether
working in public sector, private sector, organised industry or unorganised
industry, sexual harassment at work place is a big problem. Most of women
employees experience such problem one or more times in their career. Some
of the male counterparts think that the woman colleagues do not have self-
respect and dignity; they try to exploit them. Inappropriately touching woman
colleagues against their will; showing them any pornographic content or

16 State of Madhya Pradesh v. Pramod Bharatiya, AIR 1993 S.C. 286 (India); KAUL AND Vinita,
Women and the Wind of Change 106 (Gyan Publishing House, New Delhi 2000).

17 D.S. Nakara v. Union of India, AIR 1983 S.C. 130 (India).
18 Aruna Goel, Violence and Protective Measures for Women Development and Empowerment

56 (Deep & Deep Publication, India 2004).
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literature; compelling them for any indecent favour or for making sexual
contact etc. are considered as sexual harassment.
The Supreme Court in its historic decision in ‘Vishakha and other v. State of
Rajasthan and Others’19 issued 12 guidelines and declared them as law under
Article 142 because at that time there was no enacted law on the subject.
After 16 years, Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013 was enacted to empower all women
against sexual harassment at work place. The act mandates all employers to
set up internal complaint committee for Redressal of women employees’
sexual harassment complaints, failure to which the employer may be fined
up to Rs. 50,000. Apart from this, the Criminal Law (amendment) Act, 2013
has enlarged the scope of Section 354 of IPC which, now, also includes the
sexual harassment at work place punishable with an imprisonment 1 to 3
years and /or fine. Any aggrieved women can file complaint under section
354 of IPC even for any unwanted touch or behaviour.

9. Right of Maternity Benefit:  To perform the biological role of child bearing
every woman need to leave work for some period in which she requires
financial support not only for her living but also to meet medical expenses.
So, the law provides maternity benefit to the working women for their survival
and to protect their health. The Maternity Benefit Act, 1961 regulates the
employment of women employees in certain establishments immediately before
and after child birth and provides them maternity benefit and certain other
benefits. The act applies to all factories, mines, plantations whether public
or private. State government may extent its ambit to industrial, commercial,
agriculture or any other establishments. The act prohibits woman work for 6
weeks immediately after the day of her delivery, miscarriage or medical
termination of pregnancy.20

10. Right to claim Maintenance:  The Code of Criminal Procedure, 1973 under
section 125 recognises woman’s right to get maintenance from her husband.
Section 18 of the Hindu Adoption and maintenance act, 1956 also provides
such right to women from her estranged husband. By using these provisions,
women can claim maintenance even during separation. The Supreme Court
in Bhagwan Dutt v. Kamla Devi and Anr21 ruled that women can claim
maintenance if monthly income earned by her is not sufficient to sustain
her. The court also clarified that the phrase “Unable to maintain herself”
does not require a woman to be absolute destitute, to entitle for maintenance.
Right to maintenance is restricted, in case of her remarriage or conversion to
another religion. In 2019, the Apex Court in Ajay kumar v. Lata@Sharuti22
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19 Vishakha and other v. State of Rajasthan and Others, AIR 1997 S.C. 3011 (India).
20 Maternity Benefit Act, 1961, No. 53, Acts of Parliament, 1961, sec. 4 (India).
21 Bhagwan Dutt v. Kamla Devi and Anr, AIR 1975 S.C. 83 (India).
22 Ajay Kumar v. Lata@Sharuti Criminal Appeal No. 617 of 2019, @SLP (Crl.) No. 652 of 2019,

Decided on Apr. 7, 2019, D.Y. Chandrachud and  Hemant Gupta (JJ.)  (Supreme Court of
India) (May 11, 2020, 08:45 PM), http://indiankanoon.org/doc/53354673/.
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held that a widow woman can claim maintenance from her brother in law
under Protection of Women from Domestic Violence Act, 2005.

C. Other Legislations for the Protection of Women’s Human Rights:  Pre-Conception
and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act, 1994 is the
law which prohibits the misuse of pre-natal and pre-conception diagnostic techniques
for sex determination and prevents female foeticide in order to ensure the birth of
women without discrimination and protects their right to life. For preventing trafficking
of women and young girls for their sexual exploitation in prostitution, the Immoral
Traffic (Prevention) Act, 1956 has been enacted.
Domestic violation is a big problem in Indian society. To protect women from all
forms of domestic violence whether physical, mental, sexual, emotional or verbal,
the Protection of Women from Domestic Violence Act, 2005 has been passed by
Indian legislature. Dowry Prohibition Act, 1961 makes demanding or giving dowry
as an offence at or before or any time after the ceremony of marriage. Commission
of Sati (Prevention) Act, 1987 prohibits the malpractice of Sati and its glorification.
The Prohibition of Child Marriage Act, 2006 prohibits child marriage and declares
it as a punishable offence, in this way; it protects women’s freedom and their right
to choose their life partners. National Commission for Women Act, 1990 established
a National Commission for Women where women can send their complaints of
deprivation of their rights, commission reviews framework for protection of women
and send its periodic reports to Central Government. Women’s commission also
provides financial support in litigation of issues of women’s rights.

VIOLATIONS OF WOMEN’S HUMAN RIGHTS IN INDIA

It is claimed that Indian women have been given the equal rights as their male
counterparts and there is no discrimination on the basis of sex, but the actual condition
of the Indian women cannot be said satisfactory. There exists a huge gap between
de facto and de jure condition due to the present structure of Indian society and
practices prevalent in it. India has a patriarchal society where male dominates and
always are treated as superior in compare to their female counterparts, that is why
the condition of Indian women is not as good as men’s. They have been living
under difficulties and discrimination from long past. Since medieval era to modern
time, the situations for women have never been much changed. They have to face
discrimination, injustice and dishonour based on gender in every walk of life. Let
us, now, discuss the violations of women’s human rights by analysing the malpractices
against their womanhood and tendency of society against their rights. For this
purpose, whole discussion can be divided into two parts, i.e. (1) Exploitation of
women and violations of their human rights since the past centuries; and (2) Present
situation of women’s human rights in India.

EXPLOITATION OF WOMEN AND VIOLATIONS OF THEIR HUMAN RIGHTS
SINCE THE PAST CENTURIES

Exploitation of women in India is not the phenomenon of present time; In fact,
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they have continuously been the victims of exploitations since ancient times. In
Indian society, the women never had an equal status and opportunities as men.
The following practices were against the human rights of Indian women in the
past:

A. Tradition of Devadasi

Devadasi is a Sanskrit term which means ‘female slave of God’23 was a religious
practice in some parts of southern India, in which women, at the age of five or six
years, were married to a deity or temple and sexually exploited by the patrons of
temple. With the passage of time, the illegitimate sexual exploitation of the Devadasi
became a tradition in some parts of India. This tradition is an ancient practice, and
apparently pre-Aryan. We find nothing about it in Vedic Sanskrit literature, but in
Tamil Sangam literature, which dates back to 200-300 BC, there is description about
a class of dancing women called Parattaiyar. They were courtesans who lived in a
separate part of the city and performed some ritual function. Eventually, they came
to be associated with temples. In 6th century A. D., one of the great queen of Keshari
Dynasty of South India decided some female classical trained dancers should be
married to the deities in order to honour the gods.24 At that time, it was a matter of
great respect and they were considered to be auspicious. Later, in the post Vedic
and post Buddhist age, this tradition seems to have spread throughout the country,
though it remained strongest in the south.25 When Muslims invaded India, they
started destroying Hindu temples after establishing their empire. With such destruction,
Devadasis lost their work, their patronage and their status in society which forced
Devadasis to dance in wedding and for entertainment of people which resulted to
the beginning of their exploitation. Dancing and Prostitution became inseparable at
that time.26 Southern India’s Devadasi system, which ‘dedicates’ women to a life of
sex work in the name of religion, continues despite being outlawed in 1988.27 
The National Commission for Women estimate that there are 48,358 Devadasis currently
in India28 but these figures could be 250,000.29 However it is quite difficult to know
the exact numbers of active Devadasi at present because it is now an underground
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23 Hyun Jin Lee, Temple Prostitutes: Devdasi Practice and Human Trafficking in India, 8 Regent J.
Int’l L. 1,2 (2011).

24 Ankur Singhal, The Devdasi system: temple prostitution in India, 22 UCLA WOMEN’S L. J. 109
(2015) (May 11, 2020, 10:25 PM), http://scholarship.org/uc/item/37z853br.

25 Gailomvedt, Devadasi Custom and the Fight against It, 4 MANUSHI 16-19 (1983).
26 Supra note 23, at 110.
27 Nash Colundalur, Devadasis are a cursed community, THE GUARDIAN, Jan. 21, 2011, (May 11,

2020, 11:00 PM), http://amp.theguardian.com/lifeandstyle/2011/jan/21/devadasi-india-sex-
work-religion.

28 Id.
29 ‘Project Combat’ Launched to Eradicate ‘Devadasi’ System, THE HINDU, Jan. 30, 2006, (May 12,

2020, 10:35 PM), http://thehindu.com/todays-paper/tp-national/tp-karnataka/project-combat-
launched-to-eradicate-devadasi-sysytem/article3246913.ece.
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practice and religious and non-religious prostitution cannot be differentiated. As
per the data of National Commission for Women, Karnataka has 22,941 in its 10
districts of north region, Andra Pradesh has 16,624 in its 14 districts and Maharashtra
has 2,479 active Devadasis,30 even after the enactment of a series of legislation against
it, such as the Bombay Devadasi Protection Act, 1934, the Madras Devadasi (Prevention
of Dedication) Act, 1947, the Karnataka Devadasis (Prohibition of Dedication) Act,
1982, the Andra Pradesh Devadasi (Prohibition of Dedication) Act, 1988 and the
Maharashtra Devadasi (Abolition of Dedication) Act, 2006.
Commenting on this situation Supreme Court in Vishal Jeet v. Union of India and
Ors31 held that ‘[i]nspite of the stringent and rehabilitative provisions of law under
various Acts, it cannot be said that the desired results had been achieved.’ The
court further directed concerned law enforcing authorities at both Central and State
level to take appropriate and expedient action under the existing legal provisions
to eradicate such practice, to take steps for providing adequate rehabilitative facilities
and for setting up separate Advisory Committee consisting of relevant officials,
criminologists, sociologists, women welfare social organisations to make
recommendations for eradication of Devadasi tradition. Recently in 2014, the Supreme
Court directed the chief secretary of Karnataka to take appropriate steps for preventing
women from being forced to become ‘Devadasi’ at a temple function at the Uttrang
Mala Durga temple in Devnagar district of Karnataka32.

B. Practice of Sati

Sati had become obsolete in the Vedic era and its appearance as a mass-phenomenon,
with support of a well developed ideology, occurred in Rajasthan during medieval
period and in Bengal under British rule, in the wake of social turmoil33. Sati, as a
practice, has been part of Indian society from ancient time; its roots can be traced
since Gupta period.34  In the practice of Sati, widows were immolated alive on her
husband’s funeral pyre. Although the act was supposed to be voluntary on the
widow’s part, it is believed to have been sometimes forced on the widow. The
practice of sati has been declared illegal in 1829 and it was banned in 1861, and
law against it became more stringent in 1988 with the enactment of Sati (Prevention)
Act, 1987 which criminalised and provides sanction for any form of abetment to
the act.

30 Id.
31 Vishal Jeet v. Union of India and Ors, AIR 1990 SC 1412 (India).
32 Supreme Court asks Karnataka Chief Secretary to take steps to stop ‘Devadasi’ system, The

Times of India, Feb. 13, 2014, (May 12, 2020, 09:20 AM), http://timesofindia.com/india/
Supreme-Court-asks-Karnataka-Chief-Secretary-to-take-steps-to-stop-devdasi-system/articleshow/
30334077.cms.

33 K. Sangri and S. Vaid, Sati in Modern India, 16 Economic and Political Weekly 1284 (1981)
(May 12, 2020, 01:05 PM), http://www.jstor.org/stable/4370069?seq=1#page_ scan_tab_contents.

34 Nehaluddin Ahmad, Sati Tradition – Widow Burning in India: A Socio-Legal Examination, (2009)
(May 12, 2020, 08:16 PM), http://www.researchgate.net/publication/237707719_Sati_Tradition_-
_Widow_Burning_In_India_A_Socio-Legal_Examination/stats.
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Despite legal provisions against it, few cases still occur every year in rural India,
for instance, a very famous case of Roop Kanwar after which a new law on the
practice of Sati came into force. Roop Kanwar was forced to burn on the pyre of her
husband only after 8 months of her marriage in September, 1987. After that, a
temple was built for her. She was idolized and attained the status of deity. People
who assisted her in committing Sati were arrested but in 1996, they were acquitted
by the court while upholding that incident as a social tradition. In August 2002 in
Madhya Pradesh a 65 years old widow Kuttu Bai Committed Sati, another incident
was occurred in Uttar Pradesh in 2006 when a 35 years old widow Vidyawati jumped
into the funeral pyre of her husband. In August 2006 again in Madhya Pradesh,
Janakrani, a 40 years old widow was burnt on the pyre of her husband. In 2008
Lalmati, a 71 years old widow committed Sati in Chhattisgarh.35 In Gaurav Jain v.
Union of India36, the Supreme Court directed the government for the rescue and
rehabilitation of the fallen women. They must be provided sufficient means of
livelihood and socio-economic empowerment to live a life with human dignity which
can prevent such practice.

C. Custom of Purdah (Veil)

Purdah or Ghunghat (veil) is practice still prevalent in rural India, in which married
women are expected to cover their face with such veil.37 It is curtailing women’s
right to live with freedom. Historically, the practice of purdah came in India with
the invasion of Muslims, it was a common practice among their women as a part of
Islamic tradition but those Muslim invaders also looted India and raped many
Indian women. Capturing beautiful women and make them sex slaves in their Harem
by those invaders, was a common phenomenon during medieval era. So, for keeping
women out of the sight of Muslim invaders gave rise to baneful veil (purdah) system.
That time period is over now, but the custom of purdah is still in practice in India.
It curtails their right to interact freely and it is a symbol of the subordination of
women.

D. Practice of Jauhar

Jauhar refers to practice of the voluntary mass self-immolation of all wives and
daughters of defeated warriors as a last weapon in a war in order to avoid subsequent
capture and enslavement; and consequent rape and molestation by the enemy. For
committing Johar, huge pyres were built and women burnt themselves in those
pyres so that the men of the enemy would not even be able to touch their dead
bodies. Jauhar was committed by women while the husband was alive, but there
was no chance of his return from war whereas Sati was a practice of a woman
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burning herself on her husband’s funeral pyre38. Men had the option to perform
saka which means fight till death after the women committed Jauhar, The practice
of Jauhar was followed by the wives of Rajput rulers, who are known to place a
high premium on honour, and on the other hand, women from any community
could be a part of the practice of Sati. These were the notable differences between
the practice of Jauhar and Sati.

E. Child Marriage

Child marriage means a marriage solemnised between the parties aged before majority.
It is not a new phenomenon in Indian society; this practice has been traditionally
prevalent in India and continues to the date. The legal age of marriage for a woman,
under Section 6 of the Hindu Marriage Act, 1956, is 18 years and marriage before
attaining this age is a punishable offence under the Prohibition of Child Marriage
Act, 2006. Despite these legal provisions, 45 percent of Indian girls are wedded
below 18 years of age.39 The girls, in most parts of India, commonly regarded as a
burden on their family. Sometimes the marriages are settled even before the birth
of the child. In south India, marriage between cousins is a common practice because
people of that region believe that a girl would be safe when she got married within
the clan. Some parents believe that it would be easy for the child bride to adapt to
new environment as well as it is easy for others to mould the child as per their
family environment. Some believe that they marry girls at an early age of their life
so as to avoid the risk of their unmarried daughters getting pregnant. However,
these all reasons for child marriages are baseless. Poverty, illiteracy, dowry, social
insecurity, landlessness and other social evils are the actual reasons of child marriage.
Widowhood, educational deprivation, deprivation of independence to select the
life partner, inadequate socialisation, lack of economic independence, low health/
nutritional levels as a result of early/frequent pregnancies in an unprepared
psychological state of young bride; are some of the bad effects of women’s child
marriage. However, the condition of males is far better in case of child marriage in
a male dominated society.

F. Restriction on Widow’s Marriage

In medieval era, due to the practice of Sati, most of widows did not have the right
to life after the death of husband. Those widows who did not be a part of inhuman
tradition of Sati, society made their life hell. They were expected to live a life with
full of restrictions under which they were not allowed to celebrate festivals, attend
celebrations and good works and if they tried to do any of such things, it was

38 A wrong sense of honour: The disturbing glorification of jauhar in Padmini’s Chittorgarh, Hindustan
Times (n.d.) (May 12, 2020, 03:42 PM), http://hindustantimes.com/india-news/a-wrong-sense-
of-honour-ofijauhar-in-padmini-s-chittorgarh/story-JojhRZe4pBCEaeg4zyx CNM.html.

39 B. Suresh Lal, Child Marriage in India, Factors and Problems, IN’T J. S. R. 2994 (2013) (May 12,
2020, 11:15 PM), http://www.researchgate.net/publication/278022723.
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considered to be a bad omen.40 They were deprived from all of their rights and
treated as they were not human beings. They did not have the right to start a new
life after remarriage, Widow Remarriage was a taboo. Consequently, they had to
face several social, economic and cultural deprivations.41 In colonial India, Ishwar
Chandra Vidyasagar started a movement for legalising widow remarriage, as a result,
on July 26, 1856; British government enacted the Hindu Widow’s Remarriage Act,
1856. However, the Act failed to serve its purpose and the attempt to encourage
the remarriage of Hindu widows did not make substantial progress.42 Even today’s
modern society does not accept widow remarriage easily.

PRESENT SITUATION OF WOMEN’S HUMAN RIGHTS IN INDIA

In present time, there are various laws protecting women’s right and encouraging
them to perform their best in every walk of life but the attitude of Indian society is
still same as it was during ancient and medieval era which affecting women and
their rights adversely. Even after more than 70 years of our independence, women
are facing the following violations of their rights:

A. Violation of Right to Equality and Protection against Gender Discrimination:
India has a patriarchal society where men are always considered superior to
women and get more preference. In India, discrimination against a woman
starts with the time of her conception into the mother’s womb as in the form
of sex determination tests leading to foeticide and female infanticide. If a
girl child opens her eyes in any way, she is killed after her birth by different
cruel methods in some parts of India. The home, which is supposed to be
the most secure place for women, has become a place where they are facing
exploitation and violence by their dear and near ones. In such circumstances,
they are being deprived from their ‘Right to life’.

B. Violation of Right to Live with Human Dignity: Both of the Preambles of
UDHR, 1948 and Indian Constitution confirms the right to live with human
dignity, but presently due to incidents of eve teasing, sexual harassment,
rape and exploitation such right is losing its existence in the life of Indian
women which is a threat to our social structure, constitutional mechanism
and situation of law and order.
1. Eve Teasing: In India almost all girls have to face the problem of Eve

teasing which violates a woman’s modesty, dignity and self-respect. It is
one of the tactics through which a woman is systematically made to feel
inferior, weak and afraid43. Whispering any obscene word into her ear,

Critical Analysis of Women’s Human Rights and thier Violations in India

40 Shashi Punam & Naina Sharma, The Role and Position of Women Ancient Society to Modern
Society in India, (May 13, 2020, 01:15 AM), http://www.researchgate.net/publication/316918695.
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making offensive comments on her outfits, an attempt to touch any part
of her body, display of a gesture which is perceived and intended to be
vulgar, these all acts violate a woman’s right to live with human dignity.
Thus, eve teasing is denial of women’s fundamental human right to move
freely with human dignity. Now a days, No place can be said ‘safe’ for
women, on roads, while travelling in metro, bus or train, while watching
movies in cinema halls, in parks, on beaches, even inside their own home
and in her neighbourhood, they can be victim of eve teasing.

2. Rape: Rape, the English word is derived from Latin word rapere. According
to the Merriam Webster dictionary rape is an ‘unlawful sexual activity.’44

Rape is one of the India’s most common crimes committed against women.45

As per National Crime Record Bureau (NCRB) data, in 2018, the Delhi
accounted for 1,215 cases of rape. Young girls in India often are the victims
of rape. In rape cases, it is very torturing that the victim woman has to
prove that she has been raped by undergoing various medical examinations
and process of some medical tests is also against her dignity such as Two
Fingers test46; due to which, the victim has to bear humiliation and shame.47

The victim finds it difficult to undergo medical examination immediately
after the trauma of assault. Besides this, the family of victim also hesitate
to lodge a First information Report due to family’s prestige and hard
police procedures.

C. Violation of Right to Health: Right to health has been under Article 25(1)
of the UDHR, 1948. According to new World Bank report, malnutrition is a
silent emergency in India, where 60 percent of women are anaemic.48 Normally,
in a traditional Indian family, the male members are fed before the female
members of the family and they are also served food of different quality.

44 V.K. Madan and R.K. Sinha, The Dynamics of Rape in Modern Indian Society, 4 INT’L J. J. S. 82
(2013).

45 Radha Kumar, The History of Doing: An Illustrated Account of Movement For Women’s
Rights and Feminism In India 128 (Zubaan Books, New Delhi 1993).

46 The Two-finger test or the PV (Per Vaginal) is  an intrusive physical examination of a women’s
vagina to ascertain the laxity of vaginal muscles and whether the hymen is distensible or not.
In this entire process, the doctor puts two fingers inside the woman’s vagina and if the
fingers move easily inside her vagina, the woman is presumed to be sexually active and
opposite situation results in the presumption that she has her hymen intact, which is a proof
of virginity. In Lilu@Rajesh and Anr v State of Haryana (2013), the Supreme Court held that
the two-finger test violates the victims’ right to privacy, physical and mental integrity and
dignity. Vageshwari Deswal, Virginity Test: Why the two finger test is unscientific, illogical and
illegal, Times of India, May 9, 2019, (May 13, 2020, 08:18 AM), http://
timesofindia.indiatimes.com/blogs/legally-speaking/virginrt-test-why-the-two-finger-test-is-
unscientific-illogical-and-illegal/.

47 Supra note 45, at 83.
48 The Crisis of Malnutrition in India: New World Bank report addresses food program shortcomings,

(May 13, 2020, 09:15 AM), http://web.worldbank.org/archive/website00811/WEB/OTHER/
9C8ACC61.HTM?OpenDocument.
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Moreover, it has been confirmed by various studies that the women’s diet is
inferior to the men’s diet both in quality and quantity. Men are served more
nutritive foods like milk, eggs, butter, ghee, fruits, and vegetables as compared
to their female counterparts. Such difference in the allocation of food at
intra family level between male and female family members, results in an
excessive malnutrition among females as compared to males. Sometimes,
the discrimination against the females rises due to economic distress and
natural calamities such as floods, droughts or earthquakes. Due to such inferior
quality diet, women are more vulnerable to infections and diseases.
Consequently they have to live with bad health; the reason again is that
families spend less on medication for women than for men. There is wide
discrimination on the basis of gender in nutrition, immunization, treatment
seeking behaviour, and living arrangements for both young and elderly
people.49

D. Violation of Right to Liberty: UDHR as well as the Constitution of India
both provides Right to Liberty to everyone including women but in present
Indian scenario Demand of Dowry and resultant Bride burning and incidents
of Domestic violence are major challenges against women’s right to liberty.
1. Demand of Dowry and Bride Burning: Dowry is a social virus which

means the property that a bride brings with her at the time of marriage.50

The payment of Dowry to the bridegroom’s family by the bride’s family
is an Indian custom since ancient time while is still widely prevalent. It
can be said as compensation to the bridegroom’s family for sheltering the
bride in their home. It can also be interpreted as the concept of Varadakshina
which means gift to bridegroom to honour him. It can also be considered
as one third payment of Streedhan in lieu of bride’s share in the wealth of
her family.51 The demand of dowry by the husband and his family in
arranged marriages and then killing of the bride because of bringing
unsatisfactory dowry has become a wide spread crime in present time. In
spite of the Dowry prohibition Act passed by the government, which has
made dowry demands in wedding illegal, the dowry incidents are increasing
day by day.

2. Domestic Violence: The ‘World Human Rights Conference in Vienna’
first recognised gender based violence as a human rights violation in
1993. The same was declared by ‘United Nations Declaration’ in 199352
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according to which, violence against women includes ‘any act of gender
based violence which results in, or is likely to result in, physical, sexual
or psychological harm or suffering to a woman, including threats of such
acts, coercion or arbitrary deprivations of liberty, whether occurring in
public or private life.’53 Wife beating, abuse by alcoholic husbands are
the instances of violence committed against women in India which are
never publicly acknowledged. The most common reason behind such
violence inside the four walls of a woman’s home is the demand of wife’s
hard earned money by her husband for his drinking. Indian women always
try to conceal such incidents as they are ashamed of talking about it.
Interference of in-laws and extra marital affairs of the husbands are the
another causes of such violence.54 The most of victim women do not go
to the court against such violence because of lack of alternative support
system.

E. Violation of Right to Education: Education plays a vital role for the overall
development of personality and awareness of a woman, which is considered
the most important human right but the society’s approach about women’s
education in India has not been positive since medieval era which still prevails
even in present time. Women are brought up while making them to believe,
since their childhood, that they are physically weak and thus suitable only
to certain professions which need less physical strength or in some cases
only to serve as wives and mothers.
As per 2011 census data, literacy rate of male is 82.14 whereas female literacy
rate is only 65.4655, which show a large gap between the literacy levels of
men and women; despite the continuous improvement in the literacy rate
since independence. Due to a large population of Indian women is still
uneducated, they are not even aware about their basic human rights and
can never fight for them.

F. Violation of Right to own Property: It is a common practice among Indian
families that women neither own property in their own names nor get share
in parental property. As a result of weak enforcement of laws protecting
them, women continue to have very little and limited access to land and
property. In fact, some of the laws pertaining to land and property rights
discriminate against women. There are two types of property: Ancestral
property which is inherited up to four generations of male lineage and still

53 Rakesh Choudhary et al., Domestic Violence against Women’s in India: A Study, 1 PANACEA
INT’L R. J. 50 (2014) (May 13, 2020, 02:15 PM), http://www.researchgate.net/publication/
315100638.

54 Madhurima, Readings in Sociology 216-233 (New Academic Publishing Co. 2010).
55 Literacy in India (May 13, 2020, 03:16 PM), http://www.census2011.co.in/litercay.php.
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remained undivided56, both sons and daughters have right on it irrespective
of their marital status. However, before the amendment of the Hindu Succession
Act in 2005, women did not have such right. The second type of property is
father’s self acquired property and he has the right to transfer such property
to anyone through gift or will, and both sons and daughters cannot raise
any objection. Though both married and unmarried women have been given
right to inheritance, yet No right, in ancestral as well as father’s self acquired
property, have been given to most of the married daughters by their families
under the influence of rigid values of traditional Indian society.

G. Violation of Right to Equal Opportunity of Employment and Equal Pay
for Equal Work : Agriculture, Micro, Medium and Small Industries provide
maximum opportunities of employment in India, but in recent years, the
employment for women in these sectors is declining at a very fast pace. The
adoption of new technological advancements in such sectors demands
specialised training for the development of required skills and knowledge.
Illiteracy, lack of required skills and knowledge are throwing woman workers
out from the production process and making them jobless. Consequently,
for the same work they are getting fewer wages in compare to males. The
role of women in large scale industries and technology based businesses has
become very limited and even in the small scale industries their participation
is very low.57 They are, now, preferred only for limited jobs that require
female skills. In this way, Indian labour market is no more favourable for
women workers.

CONCLUSION

The data of 2011 Census reveals that there are 940 females per 1000 males in other
words, 48% of the total Indian population are women. Women play very important
roles in our life, they make our life complete as mother, sister, wife and daughter.
They deserve equality and respect in all the walk of life, but due to unsupportive
attitude of the society, ignorance of family and outdated legislations are the main
reasons for the violations of women’s human right in India. In past centuries, women
had equal rights and status as males, such as right to participation in religious
ceremonies (according to Valmiki’s Ramayana, even lord Rama needed effigy of Sita
in her absence in order to complete rituals of Ashwamegh Yagya). They also had
freedom in choice of husbands, but presently, the condition of women is quite
critical, they are the most vulnerable section of the Indian society. They are no
more ‘safe’ while roaming on roads, travelling in metro, bus or train, watching
movies in cinema halls, walking in parks, on beaches, in her neighbourhood and

56 Riju Mehta, Daughter’s claim to father’s property: When she can and when she can’t, The Economic
Times, May 14, 2019, (May 13, 2020, 04:23 PM), http://www.economictimes.com/wealth/
plan/daughters-claim-to-fathers-property-when-she-can-and-when-she-cant/articleshow/
69278419.cms.

57 Susanne E. Jalbert, Women Entrepreneurs in the Global Economy, Mar. 17, 2000.
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even inside their own home; they can be victim of harassment. The legislature and
policy framers of India have made multiple laws, rules and regulations ensuring
rights of women but proving ineffective because all are limited in form of ‘Act’
instead of ‘Action’, that is the reason why Indian women are mistreated, being
harassed physically and mentally. Incidents of violations of women’s human rights
raise some thought provoking questions before us: how special rights given to women
are helpful to them? What are the benefits of enacting such women oriented
legislations? Are they really helping them? Will the women ever get an equal status
to men one day? All these questions are still unanswered. There is still long way to
go to answer such questions. We need to rethink in this regard and start working
to make a safe and better environment for women. In this context Swami Vivekananda
rightly said, “There is no chance for the welfare of the world unless the condition of
women is improved. It is not possible for a bird to fly on only one wing.”
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Alternate Dispute Resolutions in Built Environment

Ms. Reema Bali*

Like most sectors, contracts form the foundation and basis of the built environment
sector too. All aspects of the built environment take form and are implemented via
contracts. These contracts may be industry specific and sometimes be standard form
contracts. Despite the specialised and technical nature of these contracts; they are
not free from dispute, breach and violation. While such contracts are being drafted,
one cannot for see all the eventualities that might arise in the future vis-à-vis the
contract and the parties to the contract and the parties affected by the contract.
Such change in circumstances might delay or frustrate the implementation or
performance of the contract. Due to high value of these contracts a lot of money is
riding on such projects and any such delay only results in more costs and losses to
all the parties involved. Once such a contract is disputed by either one or both the
parties, it is at this time the Dispute Resolution Clause of the contract comes into
force.
Traditionally all dispute resolution clauses have referred disputes inevitably to the
litigation (i.e. the relevant courts). This resulted in the contract and the project both
being stuck with the judicial system for years with less or not recourse. As a
consequence either the project was stalled for an unknown time period or would
never be completed. Such disputes even if were resolved by the courts, would end
up costing too much to the partied involved due to the time taken. In addition to
this some projects might lose their value over the time which took to settle the
dispute via litigation. Further it led to the loss of reputation for the parties to the
contract as the confidentiality of the whole trial is usually compromised.
Last few decades has seen some shift in the preference of dispute resolution mechanism
giving more control and autonomy to the parties who are at the centre of the
dispute to resolve the dispute at hand in the way which is beneficial for all involved.
This made way for the alternate dispute resolution mechanisms popularly knowns
as ADRs. However for the Indian jurisdiction these methods of alternate dispute
resolution are comparatively very new and in their formative years since the passing
of the said legislation which is as recent as 1996.1 Like many other legislations (for
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1 The Arbitration and Conciliation Act, 1996
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example environment laws), the laws governing alternate dispute resolution are
also a result of an international convention of which India was a party to. The said
Indian legislation is based on the 1985 UNCITRAL Model Law on International
Commercial Arbitration and the UNCITRAL Arbitration Rules of 1976. One of the
reasons behind passing of such a legislation on the lines of international laws was
to make the India’s economic reforms effective and successful with the help of the
nation’s dispute resolution provisions being made in tune with the international
regime.2 This composite legislation refers both national and commercial arbitration
and also includes conciliation (the rules relation to conciliation are based on the
UNCITRAL Conciliation Rules of 1980) as a part of dispute resolution.
Based on the legislations the following forms of alternate dispute resolution have
been formally recognised:
Conciliation
Mediation
Arbitration
Apart from the above methods, negotiation as a dispute resolving technique has
been often used to nip the dispute in its initial stages itself before it becomes a full
blown dispute out of minor differences. There is no third party involved to settle
the dispute. Only the contracting parties try and negotiate the differences in an
amicable manner and come out with a solution acceptable to all parties involved.
At any given stage the parties can refuse to follow the negotiated path and go for
a more formal and binding alternate dispute resolution.
Mediation is negotiation being carried out with the assistance of a third party (called
the mediator). The mediator has no power to impose an outcome on the disputing
parties. Despite the lack of ‘teeth’ in the mediation process, the involvement of a
mediator alters the dynamics of negotiations. Depending on what seems to be impeding
(an) agreement, the mediator may attempt to encourage exchange of information,
provide new information, help the parties to understand each other’s views, let
them know that their concerns are understood; promote a productive level of emotional
expression; deal with differences in perceptions and interest between negotiations
and constituents (including lawyer and client); help negotiators realistically, assess
alternatives to settlement, learn (often in separate sessions with each party) about
those interest the parties are reluctant to disclose to each other and invent solutions
that meet the fundamental interests of all parties.3 However the role of a mediator
is not as proactive as the conciliator.

2 Kachwaha Sumeet and Rautray Dharmendra, Partners, Kachwaha& Partners; Arbitration in
India: An Overview; available on https://ipba.org/media/fck/files/Arbitration%20in%
20India.pdf as accessed on 23rd Feb 2018.

3 Justice Rao M. Jagannadha, Concepts of Conciliation and Mediation and their differences,
available on http://lawcommissionofindia.nic.in/adr_conf/concepts%20med%20rao% 201.pdf
as accessed on 22nd Deb 2018.
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Conciliation goes a step further to mediation by not just facilitating but also suggesting
proposals for settlements of the dispute. The conciliator so appointed is proactive
in nature by formulating and reformulating settlement plans between the disputing
parties.
The terms mediation and conciliation are used in varied ways and sometimes
interchangeably across the world as there is a very thin line between the two processes
while resolving disputes.
Arbitration is a method of settling a contractual dispute between the parties by the
help of an unbiased third party who is called an arbitrator. This is the only method
of alternate dispute resolution which shall be binding on the parties who have
submitted their dispute to arbitration.
For the parties to refer a dispute to arbitration should say so in the dispute resolution
clause of the contract. Once the parties have submitted their dispute to arbitration,
the jurisdiction of the courts is ousted. A well drafted dispute resolution clause
would not leave anything to be decided later on by the parties for example the
number of arbitrators (it has to be an odd number of arbitrators), seat of arbitration
(venue where the arbitration proceedings shall take place), choice of law (for
international parties to the dispute), rules relating to arbitration (the ICC rules,
UNCITRAL Rules, LCIA Rules etc.).
Arbitration as an alternate dispute resolution mechanism takes care of most if not
all the lacunae that have plagued the litigation system in effectively resolving disputes.
It is the sole method under the ADR regime which is formal and binding on the
parties who agree to submit their dispute to arbitration. However the control over
the procedure is still with the parties in the very fact that they are able to choose
the rules that they would like to follow and the arbitrators who would be settling
their dispute (usually expert in the said are which is not always possible in the
case of a judge of a court).
The recent years have seen a paradigm shift in the contractual disputes now being
referred to arbitration than going to court. Many construction contracts now have
an ADR clause as a standard norm. Contracts in the built environment especially in
the construction and infrastructure sector are usually time sensitive and involve
huge amount of investment from various parties. In case of a dispute arising out of
a construction or infrastructure contract, it would mean loss (either in terms of
time or money) to all parties involved. It also allows a high level of confidentiality
for the parties as they might not want to divulge details into the public domain for
fear of loss of credibility or goodwill. Quick and effective resolution of the dispute
makes sure the project despite any disputes is completed. More and more of such
private and commercial contractual disputes are now being referred to alternate
dispute resolution mechanism for effective and speedy results.
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Role of Judiciary in Juvenile Delinquency – Latest Trends and
Entailing Amendments in Juvenile Justice Act

Ms. Shweta*

ABSTRACT

The Indian Judiciary has a long chickened history of fostering the right to children by
developing and promoting the use and application of existing national laws in sync with
international instruments, standards and norms in the prevention of crime against children
and administration of justice including those related to juvenile justice. The operational
work in the juvenile justice sector is not new to the Indian judiciary. It is primarily based
on the provisions of the Indian Constitution and the legislations related to children. The
focus has been on strengthening juvenile justice system, facilitating rehabilitation and better
treatment of young people in conflict with the law as well as improving protection of child
victims. This paper will discuss the Judicial Trends on Juvenile Delinquency and explains
contribution of Judiciary in interpretation of various provisions and in development of
Juvenile justice System in India and stand of the judiciary on Juvenile Justice (Care and
Protection) Act, 2015. It also explains the stand of judiciary prior Delhi gang rape case
(2012) and after Delhi gang rape case (2013-2018), how the court changes their approach
and their contribution in the protection of interest of the child.
Keywords: Incarceration of Child, Age Determination, Birth Proof, Apprehension, Juvenile
Justice, Delinquency, Medical Examination

INTRODUCTION

The Indian Parliament has enacted the Juvenile Justice (Care and Protection of
Children) Act, 1986, 2000 and 2015 in conformity with the International standards
and rules. The essence of juvenile justice lies in the belief that children or juveniles
need special treatment and considerations during their formative age and they cannot
be weighed in the same balance with the adults. Judiciary is the important limb of
the state. The primary duty of the judiciary is the administration of justice. It also
stems from the expectations that the judicial system and the judicial decision makers
can make responsive contributions towards upholding child rights. The role of the
Supreme Court of India and various High Courts has been very appreciable in
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interpreting the provisions of the new enactment. The judiciary plays an important
role in upliftment of children in need of care and protection and early disposition
of juveniles in conflict with law. The judicial trends set by the Supreme and High
Courts are guiding factors for the lower judiciary. It has also been the efforts of the
courts at the time of final disposition of the case that an opportunity for reforming
himself is provided to the juvenile in conflict with the law by way of proper training
and providing necessary care and protection for absorbing the juvenile in the
mainstream of life.1

With the aim of ensuring better juvenile justice, the Indian judiciary crafted a multi-
pronged strategy to give impetus from all directions. The strategy included guiding
juvenile justice reform, laying emphasis on prevention, harnessing rehabilitation,
improving justice delivery system, sensitizing people, creating mass awareness,
developing administrative mechanisms, reviewing legislation, facilitating extra-judicial
alternative measures, according non-custodial sanctions for young people in conflict
with the law, developing the national plan of action for the protection of youth
victims at risk or in conflict with the law, improving detention conditions for juveniles
by setting up filing systems and strengthening vocational and educational training
programmes among others. The successive pronouncements of the Hon’ble Courts
have helped the creation of better protective environment for children in the country.
It indicates that there has been a gradual improvement in the juvenile justice system
in our country through increasing government commitment, reforming laws,
monitoring and reporting rights violations.
The Supreme Court made the following statement in one of the case. “Regrettably
our juvenile justice system still thinks in terms of terror, not cure, of wounding, not healing,
and a sort of blind man’s bluff is the result. This negative approach converts even the
culture of juvenile homes into junior jails. From the reformatory angle, the detainees are
left to drift, there being no constructive programme for the detainees nor correctional orientation
and training for the institutional staff...I highlight these drawbacks largely because The
state’s response to punitive issues relating to juveniles has been stricken with ‘illiteracy’
and must awaken to a new enlightenment, at least prompted by the International Year of
the Child... the juvenile detention needs a new focus and a new rationale. The mainstream
of criminal justice system has not been refined by restorative legislation... The finer focus of
sentencing is not furious reaction to the offence but facilitative rescue of the youthful offender
from moral-material abandonment and careful reformation by kindling his creative potential.
Judicial responsibility is not mechanic but humanistic”2

A. WELFARE OF CHILDREN AND CARE AND PROTECTION OF CHILDREN

This sub part of this paper explains the contribution of Supreme Court and various
High Courts in protection of child interest and their development. This sub part
highlights the recent stand of judiciary in the welfare of children.
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1 Venudhar Routiya, “A Critical Study of Juvenile Justice System in India”, available at:  http://
www.serialsjournals.com/serialjournalmanager/pdf/1500032698.pdf (last visited on 30 April, 2018).

2 Sattoo v. State of U.P 1979 2 SCC 620.
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In the case of Purvi Mukesh Gadav. Mukesh Popatlal Gada and Anr3 speaking through
A.K. Sikri, and Ashok Bushan, J. observed that the welfare of the child is paramount
consideration for custody of children, in order to settle a long-drawn custody battle.
The Supreme Court in an order in the case of Bachpan Bachao Andolanv. Union of
India,4 Speaking through J.M.B. Lokur and Deepak Gupta observed that special attention
should be given in case of disasters. The Supreme Court directed national disaster
management authority to take immediate steps to take care of children’s particularly
in case of disasters.
The Supreme Court in the case of Re-Exploitation of Children in orphanages in the
State of Tamil Nadu v. Union of India5observed that the benefit of beneficial legislation
on child/juvenile care and protection shall be extended to all categories of children.
The court observed that the definition of expression “child in need of care and
protection” of Juvenile Justice Act 2015 should be interpreted as exhaustive. The
court also issued guidelines to protect the rights of children. The court held that
beneficial legislation like the commission for protection of Child Rights Act, 2005,
The Right to Free and Compulsory Education Act 2009, The Protection of Children
from Sexual Offence Act (COFE POSA) 2012, Juvenile Justice Act 2015 should be
interpreted broadly.
The Delhi high court in the case of KG v. State of Delhi6 defines the term Best
interest of the child in a wider way. The court further observed -
“Thus, all decisions regarding the child should be based on primary consideration
that they are in the best interest of the child and to help the child to develop to full
potential. When involvement of one of the parents is not shown to be detrimental
to the interest of the child, it goes without saying that to develop full potential of
the child, it is essential that the child should receive the love, care and attention of
both his/ her parents, and not just one of them, who may have decided on the
basis of his/ her differences with the other parent, to re-locate in a different country.
Development of full potential of the child requires participation of both the parents.
The child, who does not receive the love, care and attention of both the parents, is
bound to suffer from psychological and emotional trauma, particularly if the child
is small and of tender age. The law also recognizes the fact that the primary
responsibility of care, nutrition and protection of the child falls primarily on the
biological family. The “biological family” certainly cannot mean only one of the
two parents, even if that parent happens to be the primary care giver.”
“The JJ Act encourages restoration of the child to be re-united with his family at
the earliest and to be restored to the same socio-economic and cultural status that
he was in, before being removed from that environment, unless such restoration or
repatriation is not in his best interest”

3 Criminal Appeal Number 155 of 2017.D.O.J.4 Sep. 2017.
4 Writ Petition (civil number) 75/2012, date of order September, 2017.
5 (2017) 2 SCC 629.
6 Writ Petition (CRL) 374/2017.D.O.J 16-11-2017.
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The Supreme Court of India in Gaurav Jain v. Union of India,7 observed that the
children’s have the right to equality of opportunity, dignity and care, protection
and rehabilitation by the society with both hands.
The Apex Court of India in Laxmikant Pandey v. State8 observed that every child has
a right to love and affection. They also have a right of moral and material security.
In the case of Kakoo v. State of Andhra Pardesh9 a boy of 13 years of age had committed
a rape on a small child of two years. Reducing the sentence Justice Sarkaria observed
that an inordinate long imprisonment term is sure to turn juvenile delinquent into
obdurate criminal and laid an emphasis that in case of child offenders, current
penological trend command a more humanitarian approach.
In the case of Hiralal Malik v. State of Bihar10 Justice Krishna Iyer observed that the
family tie of juvenile delinquent should be kept alive and refers to need for parole.
In case Raisulv. State of UP11the Supreme Court observed that the death penalty
shouldn’t be imposed on a person who is below the age of 18 years.
In the case of Sotto v. State of U.P12, Justice Krishna Iyer expressed his concern that
juvenile justice in the state of U.P has been given a go by in the courts by nor
caring the welfare-oriented rehabilitative legislative legislation and pronounced the
rights of child to all the procedural safeguards which are available to adults in case
he is to be detained.
In Khatriv. State of Bihar13Justice P.N.Bagwati laid stress on the need providing free
legal aid to the poor and this imperative is also applicable to children as well.
In Unni Krishnan v. State of Andhra Pradesh14.The Apex Court observed that a child
[citizen] has a fundamental right to free education up to the age of 14 years. The
court observed that the primary education is an important aspect of personal liberty.
In Rahul Mishra v. State of Madhya Pradesh15it was observed that the juvenile delinquent
may appear to be guilty prima facie but he was especially protected by the act, bail
under section 18[now section 12] of the act for the reason of his age has to be
granted.
In Subramanian Swamyv. RajuThr. Member, Juvenile Justice Board,16 some incidence
becomes mileage stone that shook the psyche of the society or nation. One of such
incidence is Delhi Gang Rape Case which was held on December 2012. In this case
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7 1993 SC 2178.
8 (1984)2SCC244.
9 1977 SC 1991.
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11 1977 SC 1822.
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13 1981 SC 928.
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15 2001Cr.LJ 214(MP).
16 (2014) 8SCC390.
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one accused was juvenile and he was not tried as an adult. He was tried under
Juvenile Justice Act, 2000 and Juvenile Justice Board sent him to a special home for
a term of three years. It is an Irony of the law even after committing the heinous
crime of rape and murder, including insertion of an iron rod into the private part
of the victim, the juvenile was not treated as an adult and presume that he is not
able to understand the consequences of his act and he was set free to wander freely
in the society.
In the particular case Dr. Subramaniyam Swami, a Rajya Sabha Member, Ex-Law
Minister and a senior lawyer of Supreme Court moved to the Supreme Court of
India requesting the court for an order prohibiting the release the set juvenile from
special home. The Supreme Court of India expressed inability to prevent the release
of the set juvenile as the existing law does not provide for do so and asked Dr.
Swami to approach the Parliament of India for necessary change in the law for
enhancement of punishment in such cases.
After reading this case we can understand the reasons of enactment of 2015 Act. It
is a soft treatment to the juvenile who commit such a heinous crime and he is not
treated as an adult. It is a natural question in the mind whether the reformatory
homes are capable to reform such types of juveniles and it is right to think that
they are child and they are not able to understand their act.

B. PROPER IMPLEMENTATION

This sub part discusses recent judgment of proper implementation of juvenile
legislation. The Supreme Court issues certain guidelines regarding the implementation
to state government, ministry of women and child development, child welfare
committee, NALSA. We have enough law but due to lack of proper implementation
crime rate increase rapidly. The Supreme Court gives the guidelines for the welfare
of children, if these guidelines do not follow properly then there is no benefit of
giving guidelines by Supreme Court. But Supreme Court plays an important role
in the welfare of children.
Sampurna Behurav. Union of India & Ors17

In a recent case, the Two-Judge Bench of the Supreme Court extensively deliberated
on the status of Child care institutions in India under The Juvenile Justice (Care
and Protection of Children) Act, 2000 and the Juvenile Justice (Care and Protection)
Act, 2015. The Bench in the case took strong note of virtual non-implementation or
tardy implementation of laws beneficial to children, particularly, The Juvenile Justice
(Care and Protection of Children) Act, 2000 and Juvenile Justice (Care and Protection)
Act, 2015.
The Supreme Court issued various directions and some of them are as follows:-

1. The Ministry of Women and Child Development (MWCD) in the Government
of India and the State Governments should ensure that all positions in the
NCPCR (National Commission for Protection of Child Rights) and the SCPRs

17 Writ Petition (Civil) No. 473 of 2005, decided on February 09, 2018.



259

(State Commission for Protection of Child Rights) are filled up well in time
and adequate staff is provided to these statutory bodies so that they can
function effectively and meaningfully for the benefit of the children.

2. The State Governments must ensure that all positions in the JJBs and CWCs
are filled up expeditiously and in accordance with the Model Rules or the
Rules framed by the State Government. Any delay in filling up the positions
might adversely impact on children and this should be avoided.

3. The JJBs (Juvenile Justice Board) and CWCs (Child Welfare Committees) must
appreciate that it is necessary to have sittings on a regular basis so that a
minimal number of inquiries are pending at any given point of time and
justice is given to all juveniles in conflict with law and social justice to children
in need of care and protection. This is a constitutional obligation.

4. In particular the NCPCR and the SCPCRs must carry out a study for estimating
the number of Probation Officers required for the effective implementation
of the JJ Act.

5. It is important for the police to appreciate their role as the first responder
on issues pertaining to offences allegedly committed by children as well as
offences committed against children. There is therefore a need to set up
meaningful Special Juvenile Police Units and appoint Child Welfare Police
Officers in terms of the JJ Act at the earliest and not only on paper.

6. The management of Child Care Institutions is extremely important and State
Governments and Union Territories would be well advised to ensure that
all such institutions are registered so that children can live a dignified life in
these Institutions and issues of missing children and trafficking are also
addressed.

7. State Governments and Union Territories would be well advised to appoint
eminent persons from civil society as Visitors to monitor and supervise the
Child Care Institutions in all the districts.

8. The JJ Fund is a bit of an embarrassment with an absence of an effective
response from the State Governments and the Union Territories. If financial
resources are not made available for the welfare of the children we shudder
to think what could be better utilization of the funds.

9. NALSA has done a remarkable job in collecting data and information relating
to the JJ Act, as evidenced by the three part Report prepared by it. We
request NALSA to carry forward the exercise and complete a similar Report
preferably before 30th April, 2018 to assist all the policy making and decision
taking authorities to plan out their affairs.

10. The importance of training cannot be over-emphasized. It is vital for
understanding and appreciating child rights and for the effective
implementation of the JJ Act. All authorities such as JJBs and CWCs, Probation
Officers, members of the Child Protection Societies and District Child Protection
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Units, Special Juvenile Police Units, Child Welfare Police Officers and
managerial staff of Child Care Institutions must be sensitized and given
adequate training relating to their position. A very positive step has been
taken in this regard by NALSA and we expect the NCPCR with the assistance
of the SCPCRs to carry forward this initiative so that there is meaningful
implementation of the JJ Act.

11. Since the involvement of the State Governments and the Union Territories is
critical to child rights and the effective implementation of the JJ Act, it would
be appropriate if each High Court and the Juvenile Justice Committee of
each High Court continues its proactive role in the welfare of children in
their State. To make the involvement and process more meaningful, we request
the Chief Justice of every High Court to register proceedings on its own
motion for the effective implementation of the Juvenile Justice (Care and
Protection of Children) Act, 2015 so that road-blocks if any, encountered by
statutory authorities and the Juvenile Justice Committee of the High Court
are meaningfully addressed after hearing the concerned governmental
authorities.

Finally, the court request and urge the Chief Justice of each High Court to seriously
consider establishing child friendly courts and vulnerable witness courts in each
district. Inquiries under the JJ Act and trials under other statutes such as the Protection
of Children from Sexual Offences Act, 2012, the Prohibition of Child Marriage Act,
2006, trials for sexual offences under Indian Penal Code and other similar laws
require to be conducted with a high degree of sensitivity, care and empathy for the
victim.
It is often said that the experience in our courts of a juvenile accused of an offence
or the victim of a sexual offence is traumatic. We need to have some compassion
towards them even juveniles in conflict with law, since they are entitled to the
presumption of innocence and establishing child friendly courts and vulnerable
witness courts is perhaps one manner in which the justice delivery system can
respond to ease their pain and suffering. Another advantage of such child friendly
courts and vulnerable witness courts is that they can be used for trials in which
adult women are victims of sexual offences since they too are often traumatized by
the not so friendly setting and environment in our courts.

C. OVERRIDING EFFECT OF JUVENILE JUSTICE ACT

Juvenile Justice Act, 2015 is a special legislation regarding the juvenile and other
law like IPC or any other is general law. Special law is always prevailing on general
law. Court interprets the act broadly and held Juvenile Justice Act will override the
provision of any other Act.
The JJ Act, 2000(Now 2015) overrides Army Act. In the case of Ex. Gnr. Ajit Singh
v. UOI,18 the petitioner was a minor boy and he was enrolled in the army. He was

18 2004 Cr.L.j 3994 (Delhi).
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sentenced to seven yearsrigorous imprisonment under the Army Act 1950. The
Hon’ble Court held that the Juvenile Justice (Care and Protection of Children) Act
2000 overrides the provisions of the Army Act 1950. Hence the general court martial
procedure did not have any jurisdiction to adjudicate the case pertains to an offence
committed by a juvenile.

D. PROHIBITION ON INCARCERATION OF CHILD IN JAIL WITH ADULTS

Sanjay Suri & Anr. v. Delhi Administration, Delhi &Anr19 The petitioners was a news
editor and a trainee sub-editor. He filed the writ petitions in the Supreme Court
pointing out features of mal administration relating to juvenile under-trial prisoners
within the Central Jail at Tihar and prayed for appropriate directions to the
respondents. The court made several orders with reference to juvenile prisoners
and under-trials. This matter dealt with the incarceration of children in Tihar jail
and led to erecting of a separate structure for the accommodation of juveniles in
conflict with laws. The Supreme Court had appointed the District Judge to inquire
into the conditions prevailing in the juvenile ward of Tihar jail. The inquiry revealed
amongst other things that the juvenile prisoners were sexually assaulted by the
adult prisoners. The Supreme Court lamented, “We are anxious to ensure that no
child within the meaning of the Children’s Act is sent to jail because otherwise the
whole object of the Children’s Act of protecting the child from bad influence of jail
life would be defeated”
Due care should be taken to ensure that the juvenile delinquents are not assigned
work in the same areas where the regular prisoners are made to work. Care should
be taken to ensure that there is no scope ofmingling of juvenile delinquents with
the adult ones.

E. ERADICATION OF FORCED PROSTITUTION

In Vishal Jeet v. Union of India20. The petitioner filed a writ petition in this Court
under Article 32 of the Constitution of India by way of public interest litigation
filed against the forced prostitution of girls, devdasis and jogins; seeking directions
for (i) inquiry against police officials under whose jurisdiction the malady of forced
prostitution, Devdasi system and Jogin traditions were flourishing and (ii) for
rehabilitation of the victims of this malady, so the apex court held that in spite of
stringent and rehabilitative provisions under the various Acts, results were not as
desired and, therefore, called for an evaluation of the measure adopted by the
central and state governments to insure their implementation. The Court called for
severe and speedy legal action against exploiters such as pimps, brokers and brothel
owners. The interest of the children by preventing their sexual abuse and exploitation
was directed to be protected.
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F. RELEVANT DATE FOR AGE DETERMINATION

The important question which is to be discuses here is that when the child should
be below the prescribed age, is  it the date of commission of offence or the submission
of charge sheet, or is it the date of production before the magistrate.
It is the responsibility and duty of the court to determine the age of a person who
is being involved or committed a crime, whether he is juvenile or not. The court
held that “very young children should not be sent to prison”. Before the juvenile
justice act, 2015 there was controversy regarding determination of Age of Juvenile.
Applicability of JJA has been dependent on the child being below the specified age,
has plagued the courts over many decades since the first Children Act.
Now the Juvenile Justice (Care & Protection of Children) Act, 2015 has now finally
solved the controversy by referring the child to “a person who has not completed
the age of eighteen years as on date of commission of offence”.
It was first time in Umesh Chandra v. State of Rajasthan21 that S.C in most categorical
terms said that age on date of commission of offence determined the applicability
of Children Act.
But Supreme Court in Arnit Das v. State22 held that it was age at time of first
production that determined the age of the applicability of JJA.
These two views are contrary to each other. The academician and layers criticized
the decision and finally a review petition was filled. The case was referred to larger
bench to resolve the conflict. Finally the five judge bench observed and settled the
law that it’s the date of commission of offence which is relevant, in the case of
Arnit Das- II v. State of Bihar23 in the case the five judge bench unanimously observed,It
is the date of commission of offence and not the date on which he is produced
before the authority i.e. Juvenile Justice Board or Magistrate.
The question was squarely raised in Partap Singh v. State of Jharkhand24, in which the
accused was below age of 16 years on the date of offence but ceased to be soby the
time he was produced before Juvenile Court under JJA,1986. The Supreme Court
took note of controversy betweenArnit Das-1 andAmesh Chandra and categorically
stated that Arnit Das -1 cannot be said to have down good law. It upheld the view
taken in Umesh Chandra as correct that age at time of commission of offence
determined applicability of JJA.
In the case of Dharambirv. State [NCT OF DEHLI]25 the court observed that it is no
matter if the claim of juvenility is raised after juvenile had attained the age of 18
years. The person below the age of 18 years on the date of commission of offence
will be treated as a juvenile.

21 (1982) 2 SCC 202.
22 (2000) 5 SCC 488.
23 (2001) 7 SCC 657.
24 (2005) 3 SCC 551.
25 2010[2] RCR criminal 773.
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In Hari Ram v. State of Rajasthan,26 the Supreme Court noted that a conjoint reading
of Section 2 (k), 2 (l), 7-A, 20 and 49 read with Rule 12 and 98 of Juvenile Justice
act, makes it abundantly clear that all persons who were below the age of 18 years
on the date of commission of the offence even prior to 1 April,2001, would be
treated as juvenile, even though the claim of juvenility was raised after he attained
the age of 18 years on or before the date of commencement of the Act and were
undergoing sentence upon being convicted.
The question has been raised regarding age determination in continuing offences
by juvenile in Vimal Chandha v. Vikash Chaudhary27 case. The accused was charged
for murder and extortion. He made calls for ransom even after the hostage was
killed. By the time the accused made the last call, he had crossed age of 18 by a
day. The supreme Court held that in continuing offence, the relevant point to determine
the age is the date on which last act was committed. As the accused has become 18
years and one day old on the day the ransom cal was made, the Supreme Court
held that JJA did not apply.
In Rajender Chandra v. State of Chhattisgarh and Another,28 the Supreme Court held
that if there are two views regarding the age of the juvenile, the courts should
favour the view that holds the person as the child.
In the case of Salil Bali v. Union of India and Another29 and Dr. SubramaniamSwamy
and Orsv. Raju, Through Member, Juvenile Justice Board and Another30, the Supreme
Court following the welfare approach. The court held that a child below the age of
18 years shall not be treated as an adult and was treated under the Act of 2000. It
was the decision of the Indian Parliament which was in accordance with the
international child law and that cannot be interfered by the judiciary.
This line of thinking undergoes a change towards crime control orientation in the
below-mentioned cases. In these cases, the Supreme Court takes U-turn as far as
the above-mentioned welfare-orientation is concerned. In Om Prakash v. State of
Rajasthan and Another31 observed that:when an accused commits a grave and heinous
offence and thereafter attempts to take statutory shelter under the guise of being a
minor, a casual or cavalier approach while recording as to whether an accused is a
juvenile or not cannot be permitted as the courts are enjoined upon to perform
their duties with the object of protecting the confidence of common man in the
institution entrusted with the administration of justice…… ”
In case of Parag Bharti (Juvenile) v. State of Uttar Pradesh,32 the Supreme Court observed:”
The benefit of the principle of benevolent legislation attached tothe J. J. Act would
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thus apply to only such cases wherein the accused is held to bea juvenile on the
basis of a least prima facie evidence regarding his minority as thebenefit of the
possibilities of two views in regard to the age of the alleged accusedwho is involved
in grave and serious offence which he committed and gave effectto it in a well-
planned manner reflecting his maturity of mind rather thaninnocence indicating
that his plea of juvenility is more in the nature of a shield tododge or dupe the
arms of law, cannot be allowed to come to his rescue…”
Whether the court is bound to hold an age determination inquiry in all cases whenever
an accused claims to be a child?
It is not uncommon to find cases in which the courts have refused to determine age
on ground that it is an afterthought.
However, in BholaBhagatv. State of Bihar33, the Supreme Court had categorically stated
that
“Keeping in view the beneficial nature of social oriented legislation it is an obligation
of court where such a plea is raised to examine that plea with care and it cannot
fold its hand without returning a positive finding regarding that plea, deny the
benefits of provision to an accused. The court must hold an inquiry and return a
finding regarding the age, one way or the other.”

G. PLEA OF JUVENILITY WHEN TO BE RAISED

The basic rule of criminal jurisprudence is that the plea should be taken at the
preliminary stages. Generally the plea of juvenility is to be raised at the primary
stage before the juvenile justice board. However this is not the hard and fast rule.
The supreme court of India relaxed this rule particularly in juvenile cases to a large
extent. The juvenile justice is a progressive legislation, a welfare legislation the
strict rules of technicalities cannot be imposed on it.
In the case of Jitender Singh @Baboo Singhv. State of U.P34 Justice T.S Thakur allows
the plea of juvenility even at appellate stage. The court observed that the technical
plea based on delay in the making of the claim of juvenility would not itself the
disable the person concerned from making such a claim. The court directed the
trail court to allow the plea of juvenility.
In case of the Abuzar Hossain alias Gulam Hossain v. State of West Bengal35 Justice
R.M. Lodha in his judgment observed: “Para 36 (iv) An affidavit of the claimant or
any of the parents or a sibling or a relative in support of the claim of juvenility
raised for the first time in appeal or revision or before this Court during the pendency
of the matter or after disposal of the case shall not be sufficient justifying an enquiry
to determine the age of such person unless the circumstances of the case are so
glaring that satisfy the judicial conscience of the court to order an enquiry into
determination of age of the delinquent….”.

33 (1997) 8 SCC 720.
34 (2013) 11 SCC 193.
35 (2012) 10 SCC 489.
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It was held that a claim of juvenility can be raised at any stage even after the final
disposal of the case and for making a claim with regard to juvenility after conviction,
the claimant must produce some material which may prima facia satisfy the court
that an inquiry into the claim of juvenility is necessary. Initial burden has to be
discharged by the person who claims juvenility.

H. MEDICAL EXAMINATION IN ABSENCE OF DOCUMENTARY BIRTH PROOF

Sunil Rathiv. State of U.P36.In this case the prime question placed before the Hon’ble
Supreme Court was whether the appellant was a juvenile on the date of occurrence.
The Hon’ble High Court had on examination of the documentary proof held that
the documents do not conclusively prove that Sunil Rathi was a juvenile at the
relevant time of occurrence resolution. The Hon’ble Supreme Court by setting aside
the order of the High Court referred the appellant be examined by the Medical
Board to ascertain his age. The order stated, “We have perused the order of the
High Court. The High Court came to the conclusion, after considering the certificates
produced, that they did not conclusively prove that he was a juvenile. However,
when this objection was raised, the petitioner was not sent for examination by the
Medical Board to ascertain his age. Normally, in a case where the evidence is not
clear and convincing, the report of the Medical Board is of some assistance.”
Mukarrabv. State of UP37 decided on 30th Nov 2016. Justice AK Sikri and justice R
Banumathi observed that “medical evidence as to the age of person though a very
useful guiding factor is not conclusive and has to be considered along with other
circumstances.”

I. BAIL TO JUVENILES AND ROLE OF JUDICIARY

In the Indian criminal justice the bail is the rule and jail is the exception.
In the case of Mohd Feroz Bhola v. State38 the court observed that bail to juvenile is
not the mercy but the mandate to such person, who is apparently juvenile. The
court further observed that section 12 of juvenile justice act is mandatory, unless
there are reasonable grounds in avoiding so.
In Rajinder Chandra v. State of Chhattisgarh39 the court observed that juvenile justice
act is a beneficial legislation which focuses on offender. The court further observed
that the fruits of juvenile justice act should be given to the juvenile. The court
future observed that the object behind section 12 is that the juvenile must be released
on bail, unless it would be detrimental to him or would entirely defeat the end of
justice.

Role of Judiciary in Juvenile Delinquency – Latest Trends and Entailing Amendments in . . .

36 (2006)9 SCC 603; (2006) 3 SCC (Cri) 351.
37 (2017) 2 SCC 210.
38 (2005) 3 JCC 1313.
39 (2002) 2 SCC 287.



CPJ LAW JOURNAL [Vol. X, 2020]266

In the case of Sanjay Kumar v. State of UP40 the court observed that the court can
reject the bail to the juvenile only on the reasonable grounds but such grounds
should not mean the guess work of the court but it should be sustained by some
evidences on record. The court can reject the bail to juvenile if court has sufficient
record on evidence that the juvenile will be exposed to a big gang or a criminal
group.
In the case of Md. Alimuddinv. State of Manipur41 in this case, the accused was arrested
under the NDPS act, for having found with him 106 kg of ganja with 6 bags. The
accused was 14 years of age and was perusing his studies. The state contented that
there is no provisions for asking relief to juvenile under NDPS Act. The court
rejects the contention and observed that accused should be released on bail.
The case of Rahul Mishra v. State of Madhya Pradesh42 involved the consideration of
grant of bail to a juvenile delinquent. In this case the accused, a juvenile was charged
under Sections 147, 294, 452, 323, 506, Part’ II 307 and 302 IPC and it was proved
that appellant juvenile under the age of 16 was present at the spot When the crime
was committed and, wherefores his bail application was rejected. Deciding the question
of grant of bail to a juvenile, the High Court in’ this’ case observed that ‘’normally
juvenile should be released on bail but bail should be refused when grant of bail
itself is likely to result in injustice, that is when it appears that his release on bail
is likely to bring him into association with any known criminals or expose him to
moral danger or his release would defeat the ends of justice. That is, likelihood of
the juvenile delinquent to whom the bail is granted interfering with the course of
justice or he is likely to abscond from the jurisdiction of the court. The  Court
pointed out that the juvenile delinquents may appear to be guilty prima facie but
he specially protected and favorably considered for grant of bail under Section 18
of the Juvenile Justice Act, 1986 which is now repealed, The Court, therefore directed
that the applicant shall be released on bail on his furnishing a bail bond of rupees
ten thousand only with the surety of the like amount to the satisfaction of the
Juvenile court subject to reasonable conditions imposed upon him by that Court.
Abhay Kumar Singh v. State of Jharkhand43 The petition was filed before the Hon’ble
High Court ventilating the grievance of long detention and pendency of the case
against the petitioner. Despite of being a juvenile, the petitioner had spent 3 years
8 months in detention.
By the order of the Hon’ble Court the petitioner was ordered to be forthwith released
on bail without executing any bond or furnishing surety. The Hon’ble Court was
further directed that the inquiry against the petitioner Abhay Kumar Singh’s to be
completed within a period of three months under the Juvenile Justice Act 1986, and
if the inquiry not so completed within the period so fixed, the criminal proceedings
against the juvenile should automatically be stand quashed.
40 (2003) 8 SCC 648.
41 2001-107-CR.LJ.(1140).
42 2001 (1) C Cr J 86 (MP).
43 2004 CriLJ 4533 (Jharkhand).
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In Dattatray G. Sankhe v. State of Maharashtra & Ors,44 The Bombay high court observed
that bail is a rule. The Juvenile Justice Board is empowered to release a juvenile on
bail unless it appears to the board that the juvenile may come in contact with the
hardened or known criminals or his life is likely to be in danger. However it was
further observed that the conditions on bail can be imposed. In this case the bail
was given to juvenile along with a condition that he will report the juvenile justice
board once in a week till charge sheet is submitted.

J. APPREHENSION

Sheela Barse v. Union of India45 in this case the Supreme Court held that Children
should not be kept in jail, a large number of children were still lodged in jails. The
Supreme Court issued a direction that in the case of offences, punishable with less
than 7 years, investigation must be completed within a period of 3 months failing
which the case must be closed. The maximum time period for completion of trial in
such cases was fixed at 6 months. The Supreme Court further ruled that there is no
controversy or doubt that the juveniles must be kept in Remand Homes or observation
homes and not in jail pending trial or enquiry irrespective of the fact that they
attained the age of 16 years during trial.
Legal Aid Committee v. Union of India and others46in this case “Supreme Court took
note of the fact that Juvenile Justice Act had come into force. Every District judge
was therefore directed to report to the Registry of the Supreme Court as to how
many juvenile homes, special homes, and observation homes have been set up as
required under section 9, 10 and 11 of the Juvenile Justice Act, 1986. The court also
took note of the fact that the number of children in regular jails was the highest in
West Bengal and Bihar..”

K. JURISDICTION

In case of Sunil Kumar v. State of Haryana47, “during pendency of the criminal appeal
before High Court, the petitioner made an application pleading that he was juvenile
at the time of commission of offence. The High Court disposed of the appeal without
considering the question of juvenility of the petitioner. On dismissal of appeal, the
petitioner preferred Special Leave Petition before the Supreme Court which was
also dismissed. Being unsuccessful, the petitioner preferred a review petition before
Supreme Court which came to upon provision of Sections 7-A and 20 of the Juvenile
Justice Act, 2000. The court after considering the relevant provision held that the
competent court has the jurisdiction to pursue the juvenility of the petitioner
irrespective of upholding the conviction by the Supreme Court. It further held that
the question of juvenility can be decided by the court of Judicial Magistrate Ist
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Class, Judicial Magistrate IInd Class and Executive Magistrates including the High
Court exercising the criminal jurisdiction.”
Similarly, in Daljit Singh v. State of Panjab48, it was held that “Juvenile Justice Act,
1986 is a complete Code in itself and has sweepingly overriding effect on any other
enactment of the State Legislature or Parliament viz, the Cr. P.C. regarding inquiry/
proceedings or a trial against a delinquent juvenile on any criminal charge.”

CONCLUSION

The case studies establish a clear pattern of the judicial actions in the arena of
juvenile justice in India. It shows that the Indian judiciary has started becoming an
ally of individual citizens and action groups campaigning for better juvenile justice
in the country. The Indian judiciary is emerging as a collaborator and facilitator for
fostering better juvenile justice in the country. Within the framework of the constitution
and juvenile justice related legislations the judiciary is making efforts, sometimes
through proactive approaches to ensure the well-being of children in the country.
The trend is distinct that the judiciary is hell bent on treating children in special
ways and providing more opportunities and facilities to the juvenile delinquents to
bounce back in the mainstream of the society. The approach is not to torment the
juvenile delinquents with the fear of punishments but to help them and guide them
to get out of the juvenile follies quickly and to gradually transform into responsible
adults in the future.

48 1992 Cri. L.J 1051.
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