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MESSAGE FROM CHAIRMAN’S DESK

We, at CPJ College, continuously strive to enhance our
programs to stay at the forefront of higher educational
trends. Our accreditations ensure that high academic
standards are maintained. We inculcate amongst students
a spirit to strive and achieve the desired goals and one
of the way is providing a Law journal for legal fraternity.
At CPJ School of Law, we have provided a platform
wherein they can flourish their caliber and potential to
the maximum. This encouragement is provided to them
by highly skilled and experienced faculty who play the
role of a mentor and to guide them to their way to
success.
I congratulate the Editorial Board for this issue of CPJ Law Journal and my sincere
thanks to Advisory Board also for supporting and giving their valuable suggestions
and insights.
This Vol. XII of CPJ Law Journal is a clear reflection of our years of sincere working
for the Law students, Law Academicians and respected members of the legal fraternity.

Sh. Subhash Chand Jain
Chairman
CPJ College of Higher Studies
& School of Law



MESSAGE FROM GENERAL SECRETARY’S DESK

In today’s competitive and globalized world, having a
professional and specialized education becomes an
imperative for future success. We, at the CPJ College of
Higher Studies and School of Law, are committed to
providing academic excellence in the fields of
Management, Commerce, IT and Law. The research skill
has been the most important part of legal field along
with other intern disciplinary subjects. Keeping this in
mind, we sought to create a platform which appreciates
and accepts each and every idea and thoughts which
are there in the form of treasure.
The initiative of the Chanderprabhu Jain College of Higher Studies & School of
Law in regularly publishing CPJ Law Journal containing insightful research papers
is an appreciable attempt by the Editorial Team in spreading legal awareness and
knowledge. Quality legal research and standard publications constitute one of the
important mandates of CPJ Law journal.
I am confident that readers will find the present issue of the Law Journal interesting
and thought provoking. My highest regards to the Editorial Board to have meticulously
worked and created this impeccable issue. We are also indebted to all our authors
whose contributions in the form of article, legal studies etc. have made CPJ Law
Journal listed with UGC CARE.

We hope that this Jan-2022 XII Volume of our prestigious Journal will make a
strongmark in the legal research fraternity.

Dr. Abhishek Jain
General Secretary
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR-IN-CHIEF

My Message for CPJ Law Journal-2021 was penned during the
second phase of the Covid-19 Pandemic in April-2021. More
than a year down, we are still undergoing a tough and
unprecedented time ever witnessed by the mankind. The
gruesome impact of Covid-19 has brought drastic changes in
the ways and working of the Education Industry and the
Academia. The shift to e-learning methodology and opening
up of new avenues is indeed a commendable step towards the
same.
While welcoming you to the Jan-2022 edition of CPJ Law Journal,
it is, indeed, our honour to share that CPJ Law Journal is now
a UGC Care Listed Journal. It is a Peer reviewed Journal that
aims to create a new and enhanced forum for exchange of ideas
relating to all aspects of Legal Studies and assures to keep you
updated with recent developments and reforms in the legal world in the form of Articles,
Research Papers, Case Studies etc. I believe that learning is a never-ending process and one
continues to discover oneself in this journey. In this process of learning, research studies have
always been challenging with positive outcomes witnessed as a result of meticulous and persistent
efforts. Researches in the field of Law have benefitted both the Industry and the Academia
and it has always been our continuous endeavor to publish such scholarly Research Papers in
this Annual National Journal of CPJ School of Law.
CPJ Law Journal is an open access Journal that aims at providing high-quality teaching and
research material to Academicians, Research Scholars, Students & Law Professionals. This
issue Includes papers from the Contemporary areas of Research in Wildlife Protection, Human
Trafficking, Bilateral Investment Treaties, Swarm Drones, Consumer Protection, Right to Health,
Intellectual Property Infringement, ADR in Construction Industry, PWD Act, Financial Literacy,
Adolescent Delinquency, GST, Prisoners Rights & Cyber Security.
We appreciate the tremendous response towards our “Call for Papers” and this compelled
us to publish our CPJ Law Journal Bi-Annually (in January & July) from the year 2022. We
once again welcome contributions in the form of unpublished original Articles, Case Studies
or Legal Research Reviews for publication. We are obliged to our widespread readership for
their continued support and encouragement in our endeavor to strengthen every issue of
CPJ Law Journal. The credit to this achievement also goes to all Authors, Law Academicians,
Editorial Board & Advisory Committee who have contributed to make CPJ Law Journal a
quality journal. We highly solicit to have your continuous support and feedback for further
growth of the Journal with quality learning for all the readers.
With this note, welcome once again to CPJ Law Journal- January’ 2022 edition!!

Mr. Yugank Chaturvedi
Director General
CPJ College of Higher Studies
& School of Law
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MESSAGE FROM EDITOR

It is with pride and enthusiasm that I present Volume
XII (Jan-2022) of the CPJ Law Journal (CPJLJ). It consists
of words and complete analysis of the articles/research
papers covered. This issue of the Journal touches upon
a number of issues worthy of note in present scenario.
A highly evolved and complex justice system makes
enormous demands on the people who work in it.
Therefore, academicians, law students and legal
professionals need upto date information as well as
professional analysis on land mark judgments. CPJLJ
delivers this vital information to them.
It is pertinent to mention that CPJLJ is a blind two fold
Peer Reviewed Annual Journal. Accordingly, it brings to the readers only selected
articles/research papers of high standard and relevance. In a country governed by
the rule of law, it is important that awareness about the research is created among
those who are supposed to be concerned with these researches. Academicians can
play a very important role in the development of the higher research, and there is
need to encourage young minds to participate in development of research based on
the needs of the changing society and technical advances. This Journal provides an
excellent platform to all the Academicians and Research Scholars to contribute to
the development of sound research for the country.
I would like to express our gratitude to the Editorial Advisory Board and the Panel
of Referees for their constant guidance and support. Appreciation is due to our
valued contributors for their scholarly contributions to the Journal. Finally, and
perhaps most importantly, I want to thank the entire editorial team of the CPJ Law
Journal for the hard work, positive attitudes and dedication that make this Journal
excellent on so many levels.
I, therefore, hope that this issue of CPJLJ will prove to be of interest to all the
readers. We have tried to put together all the articles/research papers coherently.
We wish to encourage more contributions from academicians as well as research
scholars to ensure a continued success of the journal.

Prof. (Dr.) Amit Kr. Jain
Dy. Director
CPJ School of Law
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MESSAGE FROM CO-EDITOR

It is the supreme art of the teacher to awaken joy in creative
expression and knowledge- Albert Einstein
Dear Readers,
We are presenting to you January, 2022 Issue of CPJ Law
Journal. Our aim behind introducing this journal is to create
a new forum for exchange of ideas on all aspects of legal
studies and we assure to keep you updated with recent
developments in the legal world. Future scope of journal is
open to your suggestions. You are invited to contribute for
the Journal and your submissions should include original
research articles, criticism and commentaries on legal aspects.
The CPJ Law Journal is a UGC Care Listed journal which is
published annually. The journal publishes scholarly articles
and commentaries on various aspects of law contributed by jurists, practitioners, law professors
and students. The primary aim of this journal is to provide close insights into the various
contemporary and current issues of law to the readers. Contributing to this journal provides
an opportunity to authors to take an in-depth study in specific areas of the law and enhances
their skills in Legal Research Writings and Analysis.
Talking about this Journal, it is great to be part of such a great initiative which provides all
possible services to legal fraternity. Since it is not just confined to being a paper collection
activity, rather it aims at providing services for all round development of law students,
professionals and all others in this field. Also, being from law background, we feel that it is
our prime duty to contribute for development of the society and we have taken many initiatives
in this regard also by organizing various events of social relevance as well. Many exciting
years for the journal have passed. Some notable developments might have been recognized
by most of our readers but others probably have passed unnoticed to the majority. Therefore,
this CPJ Law Journal is not only a retrospective on the previous years but also a good
opportunity to summarize recent developments.
I hope you find this issue of Journal informative and interesting. The success of this enterprise
depends upon your response. We would appreciate your feedback. You are also requested to
submit your articles for the next issue (July-2022) of CPJ Law Journal.

Dr. Shalini Tyagi
Dean
CPJ School of Law



Any democratic country with rule of Law as its core
value principle must guarantee Freedom of Speech and
Expression. It is considered the mother of all freedoms.
At times, the right to ask is more important than the
right of life. Unless we express, we cannot live. It is,
therefore, the social responsibility of any Educational
Institution to further the understanding of Democratic
Governance. It is in this context that a journal like CPJ
Law Journal added importance and relevance.
The CPJLJ is being launched with the aim of remedying
the lack of authoritative academic writing devoted to
the critical analysis of Law and Legal Institutions. It is
intended to serve as a platform where Students, Academicians, Lawyers, Policymakers
and Scholars can contribute to the ongoing Legal, Political Disciplinary research in
the field. The Faculty of Law at CPJ aims at excelling in interdisciplinary research
in the field of Law and other disciplines like Sociology, Political Science, Public
Policy and Economics etc. As one of the first academic journals, it will have to look
at the inter-disciplinary aspects between Law, Development and Society, which are
three value-loaded terms in themselves. I believe that it is the obligations of the
academia to initiate discussion, analyze the various issues that are being faced by
India and the world at large and offer solution for the same. The CPJLJ provides a
forum for interdisciplinary legal studies and offers intellectual space for ground–
breaking critical research. It is not committed to any particular theory, ideology or
methodology and invites papers from a variety of standpoints, ideologies, perspectives
and methods. The journal aim to explore and expand the boundaries of law and
legal studies.
I wish the CPJLJ and the Editorial Board success in all their endeavours and hope
that they will keep up their academic work, which may provide some guidelines
for the betterment of Socio-legal scenario in India in particular, and across the
world in general.

Justice M.L Mehta
Former Judge
High Court of Delhi

MESSAGE FROM HON’BLE JUSTICE M.L. MEHTA



MESSAGE FROM SH. R.S. GOSWAMI

Dear Readers,

CPJ Law Journal is in its 12 th year of continuous
publication with a diverse, professional, highly engaged
and expert global readership. This Law Journal is a
box filled with original research-based papers, articles
etc., which is an attempt to cover almost all the subjects
relating to legal field.
Getting published is something all Law professionals
strive to achieve, and it feels great to me that
Chanderprabhu Jain College of Higher Studies & School
of Law is providing that platform by bringing out the
12th Volume of the CPJ Law Journal with eagerness
and enthusiasm.
The CPJ Law Journal Team deserves very high appreciation for this endeavor. I
cherish my association with this journal since its inception and wish it all success
and endurance. Such a journal for the practitioners, Law professors and Law students
is the need of hour.

Adv. R.S. Goswami
Ex-Chairman
Bar Council of Delhi

(xii)



MESSAGE FROM SH. MURARI TIWARI

I feel extremely exhilarated to be a part of CPJ Law
Journal which aims to create all aspects of Legal Studies
and also gives a highly readable and valuable addition
to the recent developments and reforms in the legal
world. It also helps to provide a different outlook to
various legal issues that are prevalent in the
contemporary society and also to extract exact solutions
for the same. As Nelson Mandela said and I quote,
“Education is the most powerful weapon which you
can use to change the world.”
The journal is a great way to invite one’s thoughts for
a fruitful experience in Legal Research and Drafting
and especially for Academicians, Lawyers and the Law students as it has become a
demanding area for the highly complex legal system. The relation between the Bar
Council of India and Law Colleges/University of Delhi is exceptional and the Bar
Council of India also promotes Legal Research such as conducting Seminars,
Workshops, Conferences etc.
In my entire career as an Advocate, I have always affirmed with the idea that
Journals and Research Work have quintessential means for advocating Societal Issues
and thereby, changing the entire horizon of the Indian Legal system and for the
betterment of Legal Fraternity.
I honor CPJ School of Law for giving me an opportunity to be a part of the Law
Journal Advisory Board.

Adv. Murari Tiwari
Chairman, Enrolment Committee
Bar Council of Delhi
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Research in Wildlife Protection Law and its Role in Making the Student Community Self-reliant…

Research in Wildlife Protection Law and its Role in Making the
Student Community Self-Reliant in Learning the Laws

Dr. Madhuker Sharma*

‘Travelling – it leaves you speechless, then turns you into a storyteller’, Ibn
Battuta.

I. INTRODUCTION

The physical as well as philosophical journey in lap of the Nature has always been
a passion for the mankind. This paper is outcome of one of such journeys that the
author and his team had for the purpose of recording ground realities at forest
divisions in India with the object of assisting the state authorities in their efforts to
preserve the wildlife. The research methods applied in the project involving group
of students has not only enhanced their research skills but has also brought them
closer to wild-life related issues. Participation of the students in the research project,
investing two years in collecting the data, seeing the ground realities with their
naked eyes, interaction with the issues and concerns of the stakeholders, and then
sharing their observations and experiences in the project report has made them a
self-reliant learner.
This paper summarizes the findings and the learning outcomes of a project undertaken
by the author and his team of ten students. The project was initiated at the university
level with necessary grant of funds released by the institution where the author was
working. It took two years for the team to collect the data and then to write the
report which was released by Hon’ble Mr. Justice Shiva Kirti Singh, the then a judge
at the Supreme Court of India. Findings of the project have been laid down herein
below and learning outcomes have been laid down in the last section of this paper.

Concept Note

Exploring relation of the man with the Nature reminds us of William Wordsworth’s
words when he writes ‘to her fair works did Nature link, the human soul that through me
ran’.1 Protecting and conserving the Nature has always been considered to be dharma
of each individual. Its influence is visible when we find that people in ancient
times used to worship the objects of the Nature. Trees, water, land and animals

* Associate Professor, Lloyd Law College, Greater Noida
1 Written in Early Spring, by William Wordsworth (1798).
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were also given considerable importance in the ancient texts. In fact, the Manusmriti
had prescribed different punishments for causing injury to plants and animals. Kautilya
is said to have gone a step further when he determined punishments on the basis
of the importance of a particular animal.
However, the contemporary scenario of this otherwise sacred relation between mankind
and the Nature, especially in context to wildlife is rather worrisome. The words of
William Wordsworth that ‘And much it grieved my heart to think, what man has made of
man’2 better describes degeneration in relation between man & ‘nature’. It is a sad
fact that even after so much of technological advancement, we are yet to understand
& realize significance & relevance the plan of the Nature. Killing of animals has
been rampant despite of it being an offence under wildlife protection laws. As per
National Crime Record Bureau’s report3, 618 incidences under Wildlife Protection
Act and 2112 incidences under the Forest Act and the Forest Conservation Act were
reported in the yr. 2019. It further says that conviction rate stands at 54.9% and
52.9% in r/o two respective statutes.4

In order to understand the intricacies behind wildlife criminal trial, it is important to
explore such situations and the cases and to meet the stakeholders, like, forest division
officials, prosecutors, judges, defense lawyers, and the accused. This paper explores
the connect that the forest division officials feel with the life that exist therein the
forest, and the issues that they deal with in their efforts of preserving the forest life. It
further records their experiences that they have while being there in a wildlife criminal
trial. Prior to that, legislative mechanism and judicial approach on the issue is laid
down to understand perspectives of the forest division officials in a better way.

Research Methodology

The project undertaken by the team dealt with the issue of wildlife protection law
and it’s practices in India. Focus of the project was to explore and record the ground
realities on said subject matter. Statistical data on the issues and the challenges that
a competent official face during investigation, prosecution and trial of wildlife offences
was collected through personal interview of the forest division officers. Local
inhabitants of the forest area were interviewed to record and understand their
perspectives on man-animal conflicts. Findings were recorded on the basis of said
set of information; accordingly, suggestions were given in the report.

II. LITERATURE REVIEW

This section of the paper summarizes the literature, including legislative policy
documents and judicial pronouncements, reviewed by the team while framing and
drafting the research issues and the research questions.

2. Ibid.
3. Crime in India, 2019; retrieved at https://ncrb.gov.in/sites/default/files/crime_in_india_

table_additional_table_chapter_reports/Table%201.3_3.pdf on 5th March, 2021
4. Crime in India, 2019; retrieved at https://ncrb.gov.in/sites/default/files/crime_in_india_table_

additional_table_chapter_reports/Table%2011.5_2.pdf on 5th March, 2021
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Legislative Mechanism on Wildlife Protection in India

In modern times, first law on protection of wildlife can be traced back to the mid-
nineteenth century in the Indian Penal Code, 1860 (hereinafter referred as I.P.C.)
which has defined the animal5, it further has declared killing or maiming of animals
as a punishable offence6. However, this was not a specific provision dealing exclusively
with wildlife; instead it talks generally of animals, both, those who were domesticated
and those who were found in their natural habitat.
Subsequently, in 1879 the British Government passed the Elephant Preservations
Act which prohibited the killing, injuring or capture of wild elephants, unless it
was in self-defense, or, it was in protection of land and property, or, it was under
license by the government. The contravention under the Act was made punishable
by, both, imprisonment and fine.
In 1887, Wild Bird Protection Act was enacted to protect certain specified birds
from getting killed during the breeding season. However, the purpose was limited
as it prohibited the possession or sale of only certain birds during the breeding
season. The Act did not have the desired effect of protection of wild birds as their
killing was not prohibited7. As a consequence of unnecessary killing of birds and
animals, a more comprehensive legislation was needed.
In order to remedy the situation, the British government enacted the Wild Birds &
Animal Protection Act, 1912. Relevant section8 of the said Act had empowered the
Provincial Government to declare the whole year, or, any part thereof, as ‘close
time’, during which specified kind of wild birds, or, animals would not be killed,
and it was made unlawful to capture, or, kill, or, sell, or, buy, or, possess any such

5. Section 47 says ‘the word “animal” denotes any living creature, other than a human being’.
6. Section 428 says ‘Whoever commits mischief by killing, poisoning, maiming or rendering useless any

animal or animals of the value of ten rupees or upwards, shall be punished with imprisonment of either
description for a term which may extend to two years, or with fine, or with both’.
429IPC says ‘whoever commits mischief by killing, poisoning, maiming or rendering useless, any elephant,
camel, horse, mule, buffalo, bull, cow or ox, whatever may be the value thereof, or any other animal of the
value of fifty rupees or upwards, shall be punished with imprisonment of either description for a term
which may extend to five years, or with fine, or with both’.

7. M/s. Ivory Traders & Manufacturers Association & Ors. v Union of India & Ors., AIR 1997 Del. 267
8. Section 3: Close Time: The State Government may, by notification in the Official Gazette, declare the

whole year or any part thereof to be a close time throughout the whole or any part of its territories for any
kind of wild bird or animal to which this Act applies, or for female or immature wild birds or animals of
such kind; and, subject to the provisions hereinafter contained, during such close time, and within the
areas specified in such notification, it shall be unlawful—
(a) to capture any such bird or animal, or to kill any such bird or animal which has not been captured

before the commencement of such close time;
(b) to sell or buy, or offer to sell or buy or to possess, any such bird or animal which has not been

captured or killed before the commencement of such close time, or the flesh thereof;
(c) if any plumage has been taken from any such bird captured or killed during such close time, to sell

or buy, or to offer to sell or buy, or to offer to sell or buy, or to possess, such plumage
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bird, or, animal. Further provision9 had made contravention of such provision
punishable with fine.
In the year 1935, the Act was amended by the Wild Birds & Animals (Protection)
Act. By the amendment Act, amongst other additions & alterations, Section 11 was
added by virtue of which the Provincial Government could declare any area to be
a sanctuary for the birds, or, animals; and their killing was made unlawful. Any
violation of Section 11 was made punishable with fine. It is noteworthy that for the
first time the concept of sanctuary was introduced in India, but the provisions of
that Act also proved to be inadequate for protection of wildlife and birds. For next
three decades nothing much was done in legislative mechanism.
The Wildlife (Protection) Act, 1972, hereinafter referred as Act, was passed by the
parliament under Article 252 of the Constitution of India, 1950 (hereinafter referred
as the Constitution) at the request of eleven states10 to provide a comprehensive
framework for protection of wildlife11.
However, working of the legislation proved inadequate in certain matters. Major
changes were effected in the principal Act in 1986 by Wild Life (Protection) Amendment
Act, 1986. The ‘statement of object & reason’ for amendment Act 1986 was discussed
in the M/s. Ivory Traders & Manufacturers Association, and Others v Union of India and
Others12 by the Delhi High Court in following words:-

“Under the scheme of the Act, trade or commerce in wild animals, animal
articles and trophies within the country is permissible and regulated under
Chapter V. Since there is hardly any market within the country for wild
animals or articles and derivatives thereof, the stocks acquired for trade within
the country are smuggled out to meet the demand in foreign markets. This
clandestine trade is abetted by illegal practices of poaching which have taken
a heavy toll of our wild animals and birds.”

Subsequently, in Wild Life (Protection) Amendment Act, 1991, extensive amendments
were made in the principal Act. The title of the principal Act was amended to be
called as the Wild Animals, Birds and Plants (Protection) Act, 1972. It brought about
changes in Sections 1, 2, 4, 6, 8, 12, 18, 19, 24, 33, 34, 35, 36, 38, 39, 40, 43, 44, 49,

9. Section 4: (1) Whoever does or attempts to do, any act in contravention of section 3, shall be punishable
with fine which may extend to fifty rupees.
(2) Whoever, having already been convicted of an offence under this section, is again convicted there under
shall, on every subsequent conviction, be punishable with imprisonment for a term which may extend to
one month, or with fine which may extend to one hundred rupees, or with both.

10. The legislature of the States of Andhra Pradesh, Bihar, Gujarat, Haryana, Himachal Pradesh,
Madhya Pradesh, Manipur, Punjab, Rajasthan, Uttar Pradesh and West Bengal passed resolutions
in pursuance of Art. 252 of the Constitution empowering the Parliament to pass the necessary
legislation in regard to the protection of wild animals, birds and for all matters connected therewith.

11. Pradeep Krishen v. Union of India AIR 1996 SC 2040.
12. AIR 1997 Del. 267.
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49A, 49B, 49C, 50, 51, 54, 57, 59, 60, 61, 62, 63, 64, &, 66, and Schedule II, Schedule
III & Schedule IV of the Principal Act. The main purpose of the 1991 amendment
was to introduce the concept of national parks and sanctuaries to territorial waters
so as to protect the aquatic life in the territorial waters. In addition, zoo authority
was also formed by addition of Chapter IVA under the Act to regulate zoos.
In 2003, the last major amendment was made to Wildlife Protection Act which
brought fundamental changes in the Wildlife Protection Act. The preamble of the
Act was amended to highlight the importance of protecting wild animals, birds and
plants in order to ensure the ecological and environmental security of the country.
In addition to legislative changes, numbers of executive authorities were established
to make sure that effective rules are made for implementation of the Act.
‘National Board for Wildlife’ and ‘State Board for Wildlife’ are two such authorities
that discharge the function of policy framing; they further play role of advisor as
they advise the government the ways of promoting wildlife; they further suggest
ways of controlling poaching & illegal trade of wildlife and its products. In addition,
National Board for Wildlife is responsible for the management of national parks,
sanctuaries and other protected areas. In addition to National and State Boards,
National Tiger Conservation Authority was also established under Wildlife Protection
(Amendment) Act, 2006 with the twin objective of ‘conservation of tigers’ and
‘harmonization of the rights of tribal people living in & around the tiger reserves’.
The Parliament has enacted the Compensatory Afforestation Act, 2016 with the
purpose of providing safety, security and transparency in utilization of fund which
is kept in different nationalized banks at behest of an ad-hoc body, Compensatory
Afforestation Fund Management & Planning Authority (C.A.M.P.A.). It was established
by an order13 of the Supreme Court for the purpose of monitoring, technical assistance
and evaluation of compensatory afforestation activities. In the yr. 2019, the central
government has come up with a new statutory body (National Compensatory
Afforestation Fund Authority) that has been handed over the fund of thousands of
crore rupees by the ad-hoc body CAMPA for utilizing the same in afforestation
activities.

Judicial Approach on Wildlife Protection in India

While the legislators were trying to protect the wildlife in natural habitats of India
through a number of legislations that were further amended to cater needs of the
times, the judiciary is trying its best to interpret the laws so as to give maximum
protection to the wildlife, and to make sure that the culprits do not get away due to
weak legislation. Throughout the judicial history of the Wildlife Protection Laws, the
Supreme Court, or, the High Court have never been hesitant to make sure that Wildlife
Protection is just as important as the protection of human life under our laws.
In the case of State of Bihar v. Murad Ali Khan & others14, the Hon’ble Supreme Court

13. T.N. Godavarman Thirumalpad v. Union of India, order dt. 10.07.09
14. (1988) 4 SCC 655
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raised alarm of ecological imbalances and consequential environmental damage,
stating the urgency of immediate, determined and effective steps to preserve wildlife.
The court emphasized that:

“The preservation of the fauna and flora, some species of which are getting extinct at
an alarming rate has been a great and urgent necessity for the survival of humanity
and these laws reflect a last-ditch battle for the restoration, in part at least, a grave
situation emerging from a long history of callous insensitiveness to the enormity of
the risks m mankind that go with the deterioration of environment. The tragedy of the
predicament of the civilized man is that every source from which man has increased
his power on earth has been used to diminish the prospects of his successors. All his
progress is being made at the expense of damage to the environment which he cannot
repair and cannot foresee”.

While in Ivory Traders Manufacturers Association v. Union of India15, the Hon’ble Court
upheld the prohibition on trade of Ivory by restricting the ‘fundamental right to
freedom of trade’ by clearly stating that ‘trade and business at the cost of disrupting life
forms and linkages necessary for the preservation of bio-diversity and cannot be permitted
even once.’16

In a similar case related to ban on trade of finished skins of animals, the Hon’ble
Delhi High Court, while upholding the law for ban on trade, observed that ‘wildlife
is part of India’s heritage; it further said that ‘laws made for protection and preservation
of the same come under public interest’17. The courts have also expanded scope of
application of the Wildlife Protection in a number of ways such as in the case of
Chief Forest Conservator, Wildlife v. Nisar Khan18, the Hon’ble Supreme Court of India
prohibited the trapping and of birds by declaring it as hunting within the purview
of the Act.
In Center for Environmental Law, WWF-I v. State of Orissa19, the Hon’ble High Court of
Orissa observed that efforts should be made to involve local people in the conservation
process, and they should be educated about the benefits of preservation of wildlife.
In a recent case of Sansar Chand v. State of Rajasthan20, the Hon’ble Supreme Court
raised serious concerns over the state of wildlife protection in India in light of
continuous poaching incidents. The said case dealt with one of the habitual offenders,
who after a number of convictions, was still found to have indulged in the act of
smuggling and poaching of wildlife. The judgment also requested the central &
state governments and their agencies to make all efforts to preserve wild life of the
country and take stringent actions against those who are violating the provisions of
the Wildlife (Protection) Act.

15. AIR 1997 Del 267
16. AIR 1997 Del 267
17. G.R Simon & Other v Union Of India AIR 1997 DEL 301
18. AIR 2003 SC 1867
19. AIR 1999 Orissa 15
20. 2010) 10 SCC 604
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In T.N Godavarman v. Union of India21 the Supreme Court was approached to issue
directions to the Central Government and State of Chhattisgarh to prepare a rescue
plan to save the Asiatic wild buffalo, an endangered species from extinction. Supreme
Court observed that:

“Human-wildlife conflict is fast becoming a critical threat to the survival of many
endangered species, like wild buffalo, elephants, tiger, lion etc. such conflicts affect not
only its population but also has broadened environmental impacts on ecosystem
equilibrium and biodiversity conservation. Laws are man-made, hence there is likelihood
of anthropocentric bias towards man, and rights of wild animals often tend to be of
secondary importance but in the universe man and animal are equally placed, but
human rights approach to environmental protection in case of conflict, is often based
on anthropocentricity…………

Environmental justice could be achieved only if we drift away from the principle of
anthropocentric to eco-centric. Many of our principles like sustainable development,
polluter-pays principle, and inter-generational equity have their roots in anthropocentric
principles. Anthropocentrism is always human interest focused and non-human has
only instrumental value to humans. In other words, humans take precedence and
human responsibilities to non- human based benefits to humans.”

There are plenty of such cases in which the courts have emphasized upon protecting
the environment, including ecology and the wildlife; but, all such references would
be philosophical in nature. Due to the fact that hardly any criminal case in r/o
wildlife protection law has ever reached to the Supreme Court, criminal law
jurisprudence in given context is yet to develop in India.

Executive Framework on Wildlife Protection in India

The executive framework includes mandate imposed upon the state through delegated
legislative mechanism with the sole objective of protecting wildlife in India. It could
be noticed that during last three-four decades, various policy frameworks, like,
National Wildlife Action Plan (2002-16), National Wildlife Action Plan (2017-31),
and policy decisions through executive orders have been framed/issued by the
central government as well as by the state government. Before we proceed further,
it is important to have brief discussion of approach of the executive towards the
issue with reference to few executive frameworks/orders.

National Wildlife Action Plan (2017-2031)

In the first week of February 2016, the Ministry of Environment, Forests and Climate
Change (MOEFCC) had come up with a draft third National Wildlife Action Plan
for 2017-2031. A twelve members committee, chaired by Mr. J.C. Kala, former secretary
to the ministry, had drafted this plan. Once approved, this plan will replace the
second National Wildlife Action Plan (2002-16). The first and second National Wildlife

21. (2012) 3 SCC 277
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Action Plans were adopted in 1983 and 2002 respectively. National Wildlife Action
Plan for 2017-31 is a document of one hundred & thirteen pages of recommendations
& guidelines. The draft went public on the website of the Ministry of Environment,
Forests, & Climate Change on 4th February. The document appears to have good
intentions. It provides detailed recommendations for protected areas. But it falls far
short in other subjects.

Executive Notifications / Orders

It is surprising as well as motivating to take notice of numbers of notices/circulars
issued either by the central government, or, by the state government at regular
interval. Herein below is a brief review of few of such latest notifications/circulars
issued by the central government. The latest being an advisory22, dt. 12th June, 2016,
issued by the Wildlife Crime Control Bureau (W.C.C.B.) to the Director of C.B.I.,
Director General of Assam Rifles, Director General of Police of all the states, and
Principal Chief Conservator of Forests of all states & union territories, vide which
all the said authorities were directed to report wildlife offences & other related
information to W.C.C.B. timely and uniformly. A format has been prescribed by
which information shall reach W.C.C.B. within forty-eight hours of the incidence.
As per the circular23, dt. 25th February, 2016, which was issued by the Ministry of
Environment & Forests, for implementing ‘RhoDIS’ in rhino bearing areas so that
database of the rhinos may be maintained by maintaining their D.N.A. profile. In
order to mitigate & manage human-wildlife conflict, the Ministry of Environment
& Forest had issued an advisory24, dt. 24th December 2014, to central agencies, that
deal with human-wildlife conflict, to deal this issue as part of their annual value
operations.
Further, an advisory25, dt. 26th October, 2015, was issued by the W.C.C.B. on prevention
of illegal species in Sonepur Mela that was to be held in the yr. 2015. The authorities
concerned were directed to take appropriate action to prevent illegal trade of wildlife
species as various complaints of illegal trade in species in the fair were reported
during previous fairs.
As per advisory26, dt. 30th March 2015, issued by the W.C.C.B., the investigating
agencies were advised to investigate wildlife crimes under the provisions of the
Prevention of Money Laundering Act as well. The objective behind such advisory
was to (i) trace assets driving out of proceeds of wildlife crimes, (ii) provisionally

22. No. 10-27/W.C.C.B./2014/ Part-1/NO. 2-15/ 741, dt. 12.06.16; available at www.wccb.nic.in last
viewed on 25.06.21

23. F. no. 4-22/2015/WL, dt. 25.02.16; available at www.wccb.nic.in last viewed on 25.06.21
24. F. No. 1-52/2014/ WL-1, dt. 24.12.2014; available at www.wccb.nic.in last viewed on 25.06.21
25. No. 10-27/W.C.C.B./2014/ Part-II/1618, dt. 26.10.15; available at www.wccb.nic.in last viewed on

25.06.21
26. No. 10-27/W.C.C.B./2014/ Part-1/NO. 1-15/ 321, dt, 30.03.15; available at www.wccb.nic.in last

viewed on 25.06.21



9

attach/confiscate the same, and (iii) arrest & prosecute the offenders who are all
involved in the wildlife crimes. Vide advisory27, dt. 30th December, 2014, the W.C.C.B.
had directed Chief Wildlife Wardens of all the states & union territories to prohibit
public display of hunted wild animals/trophies or articles on social media. It has
directed the competent authorities to pass appropriate orders & to enact appropriate
policy to stop the same. Further, vide notice28, dt. 14th November, 2014, the W.C.C.B.
has directed all the states & union territories to establish exclusive ‘Wildlife Crime
Control Unit’ to prevent any kind of wildlife crimes.
Further, the W.C.C.B., vide its notice29, dt. 10th October, 2014, had directed Director
General of Police of all the states & union territories to follow an investigation
procedure under the Wildlife (Protection) Act, 1972. This said notice mainly deals
with sections 50, 51, &, 54 of the said Act. For the purpose of controlling trade in
wildlife animals, the Ministry of Environment & Forests, vide its order30, dt. 7th

October, 2014 had directed all the officers of the states, managing zoos and rescue
centers, to take custody of live animals & birds which are seized at the custody
point. Earlier, the W.C.C.B., vide order31, dt. 22nd April, 2014, had tried to ensure
that no wild animals or birds are transported by the railway department; and for
ensuring legal transportation, it has been made mandatory that an authorized certificate
shall be issued by the Chief Wildlife Warden. In order to ensure smooth & better
investigation in offences related to wildlife, the W.C.C.B., vide its notice32, dt. 27th

September, 2013, had advised the state governments to sensitize its police officers
on wildlife crimes; it was also advised to monitor cases under the Wildlife Protection
Act, 1972 as a separate category offences. Further, it was advised to compile monthly
data on cases registered under the Wildlife Protection Act.
As per advisory33, dt. 2nd September, 2013, issued by the W.C.C.B., forest prosecuting
agencies were directed to intimate the arrest and conviction of wildlife criminals to
the concerned police stations. The purpose of this direction was to ensure maintenance
of records of habitual offenders. Therefore, it was directed that to maintain systematic
records, the details must be communicated to concerned police stations.
The issue of lack of training of the forest officers was dealt with by the W.C.C.B.
when it issued an advisory34, dt. 4th July, 2013, to all the states & union territories
with directions to allocate sufficient funds for training of the forest officers so that

27. No.12-23/ W.C.C.B. / 2014/ No.-06/205, dt. 30.12.14; available at www.wccb.nic.in last viewed
on 25.06.21

28. No.1027 W.C.C.B. / 2014/ Part-1/No.05-14/1801, dt. 14.11.14; available at www.wccb.nic.in last
viewed on 25.06.21

29. No.10-27/W.C.C.B./2014/Part-I/NO. 03-14/627, dt. 10.10.14; available at www.wccb.nic.in last
viewed on 25.06.21

30. F.No. 2-9/2014/WL, dt. 07.10.14; available at www.wccb.nic.in last viewed on 25.06.21
31. No.11-11/W.C.C.B./2009/Vol-ii/420, dt. 22.04.14; available at www.wccb.nic.in last viewed on 25.06.21
32. No.12-1/W.C.C.B./2013/Part/1189, 27.09.13; available at www.wccb.nic.in last viewed on 25.06.21
33. No.10-27/W.C.C.B./2013/pt-1/1075, 02.09.13; available at www.wccb.nic.in last viewed on 25.06.21
34. No.10-27/W.C.C.B./2012/814, dt. 04.07.13; available at www.wccb.nic.in last viewed on 25.06.21
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adequate number of sessions on matters pertaining to wildlife crime enforcement
and investigation of wildlife offences could be organized. In the yr. 2012, in order
to control the monkey-menace in New Delhi covering offices & buildings of various
central government ministries, langurs were hired by agencies to shove the monkeys
away from such offices & buildings. Since, langurs are listed under Schedule – II of
the Wildlife Protection Act, which means langurs can-not be owned, traded, or
hired, an order35, dt. 15th October, 2012, was issued by the W.C.C.B. to all the ministries
to hand over the langurs to the Chief Wildlife Warden of Delhi.
In order to prohibit illegal use/display of wild animals in laboratories/museums of
schools/colleges, an order36, dt. 26th September, 2012 was issued by the W.C.C.B.
with directions that any such animal in possession must be surrendered to the
Chief Wildlife Warden.
It is interesting to take notice that once even the Election Commission of India had
passed directions in r/o wildlife animals. On receiving complaints from various
individuals and organizations alleging use of wild animals in election campaigns, a
prohibitory order37, dt. 19th September, 2012, refraining political parties from such
use of wild animals, was issued by the Election Commission of India.
The practice of assessing monetary value of wildlife articles by the investigating
agencies was stopped by an order of the W.C.C.B. The idea was that such practice
of assessing monetary value of wildlife articles promotes illegal poaching and trade
of wildlife articles as it makes such things lucrative. Hence, an order38, dt. 9th September,
2012 was issued by the W.C.C.B. for prohibiting trade in wildlife article and assessing
their monetary value. Further, vide its order39, dt. 28th August, 2009, W.C.C.B. had
prohibited display of any kind of wildlife items in commercial premises as the
same is provided under Section 49 C (3) of the Act.
The issue of failure of investigating agencies in collecting strong evidence against
the accused that leads to acquittal of the accused was tried to be dealt with by the
W.C.C.B. vide its advisory40, dt. 23rd July, 2008. It was advised by the W.C.C.B. to
investigation officers to capture and record the ballistic evidences more accurately
as such evidence play a major role in recognizing the weapon involved in poaching
and also linking to the previous cases. It was further ordered that the evidences
must be collected and preserved in addition to standard protocols that are followed
in investigation of any other offence.
In light of above discussed legislative & executive mechanism and judicial approach

35. No.12-10/W.C.C.B./2008/Vol.-VI/4088, dt. 15.10.12; available at www.wccb.nic.in last viewed on
25.06.21

36. No.12-10/W.C.C.B./2008/Vol.-VI/4049, dt. 26.09.12; available at www.wccb.nic.in last viewed on
25.06.21

37. F. No 56/ Misc./2012, 19.09.12; available at www.wccb.nic.in last viewed on 25.06.21
38. No.10-27/W.C.C.B./2012/3874, 09.09.12; available at www.wccb.nic.in last viewed on 25.06.21
39. No.10-27/W.C.C.B./2008/937; available at www.wccb.nic.in last viewed on 25.06.21
40. No.10-27/W.C.C.B./2008/223; available at www.wccb.nic.in last viewed on 25.06.21
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in r/o given issue, it becomes important to explore and record the real-life issues
that officials at forest divisions face so the State could review its policy measures in
light of opinion shared by such officials.

III. GROUND REALITIES AT FOREST DIVISIONS IN INDIA

Despite of our country having cultural wisdom for life beyond man since ancient times,
despite of our country having no. of laws, rules, regulations, &, executive orders, despite
of our country having judiciary that has always been champion of the oppressed ones,
including the speechless animals, we have failed. This paper is an attempt to explore
and record the ground realities only. It answers following two questions:

1. Whether the forest departments in all the states in India are well equipped
with, both, personnel and equipment, to: a) prevent the violation of the
Act, b) implement the orders of the court effectively once such violation
has occurred. If not, then what are the reasons behind such incapability,
and what kind of changes are to be suggested?

2. What are the issues & the challenges that field officials at forest divisions
in India face while managing national parks & wild-life sanctuaries?

During field visits to twenty-five different locations across India, the author and his
team had interviewed sample size of two hundred & fifty-seven persons, including
various forest range officers and local inhabitants.41 The observations made during

41. Research Method
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interaction of the researchers during such visits, either through personal interaction
with the individuals, or, through non-participative approach, are laid down in this
section of the paper.42

S. 
no. 

Sample 
Group 

Sample 
Size 

Area of the field study Tools/ 
Instruments 

Remarks 

1. Forest Officials, 
including Deputy 

Conservator of Forest, 
Assistant Conservator 

of Forest, Range 
Forest Officers and  
other forest officers. 

29 Forest 
Officials 

Twelve Forest Divisions of the 
State of Assam, and Six National 

Parks in various Forest Divisions of 
Nilgiri Biosphere Reserve 

Personal 
Interview of the 

respondents 
through 

‘questionnaire’ 

Personal 
interaction 
was carried 

with the forest 
officials; and, 
observations 
were noted 

accordingly. 

2. Local inhabitants of 
the field 

that were visited 

More than 
two 

hundred 
local 

inhabitants 

Twelve Forest Divisions in Assam 
(Shivpur, Mangaldai, East Kamrup, 

East Kumrah, Golapara, 
Bongaigaon, Barpeta, Khowang, 

Tinsukia, Dibrigarh, 
Sibasagar, &, Jorhat); 

Pobitara Wildlife Sanctuary, 
Assam; 

Nilgiri Biosphere Reserve in Tamil 
Nadu, Karnataka, &, Kerala 
(Mudumalai National Park, 

Mukuthi National Park, 
Sathyamangalam Tiger Reserve, 

Nagarhole National Park, 
Wayanad Wildlife Sanctuary); 
Bandipur National Park, Kanha 

National Park, 
Gir Forest, 

Jim Corbett National Park, 
Ranthambore Tiger Reserve, 

Asola Wildlife Sanctuary, Reserved 
Forest (Delhi, North), and 

Reserved Forest (Delhi, Central) 

Personal 
interview of the 

respondents 

Personal 
interaction 
was carried 

with the local 
inhabitants; 

and, 
observations 
were noted 

accordingly. 

42. Sample (Two out of Twenty-five Forest Divisions/National Parks) - Data Collected

S.No Basic 
Information Source Investigation Prosecution Evidence 

1 P.C.C.F., Project 
Tiger, Mysore 

Anti -Poaching 
Camps, Forest 

Stations, Villagers 

I.O. is R.F.O.; I.O. works 
only within his 

jurisdiction. 
In cases of cross 

jurisdiction 
investigation, 

cooperation is the key. 
Other than the 

investigation, the I.O. 
has to carry out his 
regular duties, like, 

patrolling, 
administrative duties, 
developmental duties 

Prosecution 
sanction is 

provided by the 
D.F.O. upon 

submission of 
investigation 

report to him by 
the I.O. 

The veterinary 
doctors with the 
division collect 
the evidence. 

The evidence is 
then sent for 

forensic tests to 
Rajiv Gandhi 
Centre for Bio 

Technology 
Calicut. 

2 C.C.F., Project 
Elephant, Mysore 

Do Do Do Do 

3 C.C.F., Mysore 
Cycle 

Do Do Do Do 

4 D.C.F., Wildlife 
Division, Mysore 

Do Do Do Do 

5 D.C.F., Mysore Do Do Do Do 

6 Assistant 
Wildlife Warden, 

Wayanad 
Wildlife 

Sanctuary 

Forest Watchers, 
Villagers 

Do Hyderabad Do 

7 Deputy Range 
Forest Officer, 

Public, Field Visits DRFO, RFO Do Do 



13

The field visits to various national parks, tiger reserves, wildlife sanctuaries, biosphere
reserves, forest divisions, and O/o Chief Conservator of Forests brought forth the
severity & quantum of hardships that any forest department official faces in his/
her efforts to protect the wildlife. Consequently, this paper suggests the subsequent
steps to be taken in order to ensure that wildlife laws are well implemented and
wildlife is protected & conserved. Few of such suggestive mechanisms are:

4 D.C.F., Wildlife 
Division, Mysore 

Do Do Do Do 

5 D.C.F., Mysore Do Do Do Do 

6 Assistant 
Wildlife Warden, 

Wayanad 
Wildlife 

Sanctuary 

Forest Watchers, 
Villagers 

Do Hyderabad Do 

7 Deputy Range 
Forest Officer, 

Wayanad 
Division 

Public, Field Visits DRFO, RFO Do Do 

8 Assistant 
Wildlife Warden, 

Muthanga 

Field Staff, Daily 
Wagers, Informers 

RFO, DRFO (In cases 
with penalty>INR 2500) 

 
Do 

Do 

9 Field Director, 
Mudumalai Tiger 

Reserve cum 
C.C.F. 

Anti-Poaching 
Camps 

Do State Forensic 
Lab, Chennai 

Do 

10 Range Officer, 
Shivpur Wildlife 
Division, Deper 

Bill Wildlife 
Sanctuary 

Public There is no designated 
I.O. The A.C.F., who has 

only one 
district under his office 

is 
informed, he conducts 
the investigation and 
forwards the report to 

the D.F.O. 
For preliminary 

investigation, the Range 
Officer has the power to 
designate a person to be 
an I.O. at his level, and 
the report is submitted 

to the Range Officer 

There is a Legal 
Cell. The Powers 
in such cases are 
exercised by the 

P.C.C.F., 
and Head of forest 

D.F.O./ 
Conservator as 
given to them; 
Such cases are 
first brought in 

notice of the 
D.F.O., if he is not 

able to settle 
them, then it 
passes to the 

P.C.C.F.; and then 
to the Court. 

In case of serious 
offenders, the 
Investigation 

report as prepared 
is submitted to the 
D.F.O., and then 

further to the 
Court. 

The Forensic 
Team collects 
the evidence 

from the Crime 
Scene. 
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i. Establishment of Forensic labs: there is insufficiency of forensic labs that
are attached to various forest department authorities. Lack of forensic
labs makes it difficult for prosecution to incriminate the accused persons.
More no. of forensic labs, with latest facilities, should be established in
each state.

11 A.C.F., 
Mangaldai (28 

Years of Service) 

Public Range Officer is the 
Investigation Officer, he 

performs both the 
duties, every Range of a 

division has an IO 

C.C.F. is 
responsible for 

prosecution, the 
report prepared is 
send to the C.J.M., 
same treatment is 

for repetitive 
offender; 

No separate legal 
team 

The Evidence 
collected are 
examined in 

Guwahati 
There is lack of 

evidence as 
most of the 

crime is 
conducted in 

protected areas 

12 Forest Ranger – 
Pobitara Wildlife 

Sanctuary 

Public & 
Paid Informers 

There is no designated 
I.O., in his district; Mr. 
Ashok Kumar, Forest 

Ranger, is the I.O. 
He discharges 

simultaneous duty, 
which tough is a hurdle 

in his opinion, but 
priority is given to 

wildlife crime. 

The report in 
some cases is 
given to the 

D.F.O.; and, in 
some cases it is 

sent to the Court. 

The evidence is 
collected by 
them, even 

when they have 
no training to 
do so; and, the 

same is 
forwarded to 
the forensic 
department 

13 C.C.F. 
(East Kamrup) 

Public, 
Departmental 

Staff, Paid 
Informers, Higher 

Authority 

A.C.F. and above is 
authorized 

The Investigation 
report prepared 

by the I.O. is 
submitted to the 

court 

Forensic facility 
is available; 

witness 
cooperation is 

tough 

14 A.C.F. 
(East Kumrah) 

Public Beat officer inquires 
first, and then the A.C.F. 

takes prompt action 

The D.F.O. is 
responsible for it; 
In case of serial 

offenders, as per 
W.P.A., 1972 the 

fine and 
conviction is 

more. 

 

15 A.P.C.C.F. As the crime in 
this office is 

reported only if it 
is very serious so 

the source is 
mainly the Field 

Officer or the 
Divisional Forest 

Officer 

The A.C.F. has a 
simultaneous duty to be 

an I.O. 

The D.F.O. 
conducts the 
prosecution; 

In case of serious 
offences, as per 

Assam 
Amendment, 2009 
2nd time offences 
are non baillable 

offences 

 
 

The sample to 
be tested is 
send to the 

government 
laboratory; 

witness 
cooperation is 

not easy 
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ii. Appointment of Skilled Labor: Most of the forest division officials had
complained that the staff there was too old to handle the work owing to
the fact that there were no recruitments in the department since long
time. It was further complained that those who were already there they
lack training & expertise. Hence, as an essential step towards a safer wild
habitat, skilled labour becomes a basic requisite.

iii. Sensitizing the Legal Team: The legal team consists of lawyers and the
judges. During field visits, it was prominently pointed by the forest officials
that the Judges are inactive whereas the lawyers blame lack of incentives
in this field of criminal litigation. Hence it becomes important to sensitize,
both, the judges and the lawyers to work for the cause. Creating awareness

16 Senior Wild Life 
Warden 

Public The Range Officer can 
appoint anyone as the I.O. 

D.F.O. conducts the 
prosecution; he also has 
the power to confiscate. 

 

17 Deputy Conservator 
of Forest, Wildlife 
Crime Control and 

Investigation 

The field staff, Anti-
poaching camps that 

go for search 

A.C.F. and above The authorized officer is 
the D.F.O., who sends 
the case to the C.J.M., 
and then to the court; 

In case of serial 
offenders, a comment is 
put in the report by the 
authorized officer that 

the person is a 
serious offender. 

The facility Is not 
good as the staff is 

not trained to collect 
evidence; 

there is no specific 
lab provided by the 

state; the 
cooperation by the 
witness is difficult 

18 D.F.O. 
(Golapara) 

Range Officer, Beat 
Officer, Field level 

staff; A Joint 
Management 
Committee is 

constituted which 
constituted of the 

people living in the 
area 

The Police Department and 
Forest Department is 

empowered to investigate; 
I.O. should not be below the 

rank of an Assistant Sub 
Inspector, or, a Forest Ranger 

as the case may be; 
there shall only be one I.O. for 

one division 

D.F.O. is empowered 
to confiscate and initiate 

proceedings against 
confiscated material; in 
case of Serious offences 
punishment is strict and 

more 

Forest Department 
has no separate 

laboratory, there is 
only a state 

laboratory in the 
entire state 

19 D.F.O. 
(Bongaigaon) 

Public, Police, The preliminary Investigation 
is done by the Forest Ranger; 
Each district has one Ranger 

The D.F.O. is in charge 
for the investigation 

No separate forensic 
lab; witnesses 

mostly cooperate 

20 D.F.O. 
(Barpeta) 

Sub beat officers, 
Specific Area Officers, 

Informers, 
Eco Development 
Committee, Joint 

Forest Management 
Committee, Police 

Officers 

The Forester is the 
Investigation officer 

No separate rules for 
serious offenders for 

implementing rigorous 
punishments; they 

collide the state, center 
and other acts 

There is no separate 
laboratory but 
government 
laboratory is 
sufficiently 

equipped; for petty 
crimes, witness do 

not generally 
conflict, but for peak 
crimes, it is difficult 

to get witness. 

21 R.F.O. 
(Khowang) 

Villagers, Informers D.F.O., R.F.O., depending on 
the gravity of the crime 

committed 

Normally the I.O.; 
stircter punishment 

is pleaded for 

Guwahati Forensic 
Lab.; no training to 

collect samples 
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by organizing programs for them can be helpful.
iv. Ensuring Sufficiency of Funds: The national parks, sanctuaries, & other

protected areas are spread over huge areas, which require a huge amount
for maintaining them. Moreover, larger areas require much larger & trained
officers, both, on field as well as off the field. Though there is a statute,
Compensatory Afforestation Act, 201643 that provides for setting up a
national authority at Centre and state-level authority in respective states
to monitor utilization of the funds, but it requires implementation of the
law in its true spirit.

v. Ensuring Presence of Witnesses & Protection of Evidences: These are the
two most crucial necessities in a trial. However, in most of the cases
involving wildlife, the witnesses either don’t turn up, as they are found
to be no longer interested, or, they turn hostile by getting bribed by
defaulters. It definitely leads the case to acquittal of the accused. Therefore,
awareness programs for population living nearby wildlife conflict prone
areas should be conducted. They should be informed about their role in
ensuring criminal justice with wildlife; further, they should be motivated
to come in aid to the forest department.

vi. Ensuring Expertise to Prosecution & its Witnesses in Cross Examination
Techniques: Though, the investigation officers were found to be reasonable
well versed with applicable laws, but, they were found to have little expertise
on trial procedures. It makes them prone to fail before an expert defence
lawyer representing the accused. Their lack of expertise leads to failure
of prosecution to establish guilt of the accused beyond reasonable doubt.
In view of this, it is must that practical training on ‘trial procedure’, including
‘examination’ & ‘cross examination’ of witnesses is given to all those who
are posted in any forest area.

22 R.F.O. (Tinsukia 
Range) 

Vulture, Patrolling 
guards, villagers 

D.F.O., A.C.F., R.F.O., 
depending on the gravity 
 of the crime committed 

Do Do 

23 D.F.O. 
(Diburgarh 
Territorial) 

Public, local people  
Do 

 
Do 

 
Do 

24 R.F.O. (Dibrugarh 
Range) 

Reliable informer, 
public 

Do Do Do 

25 A.C.F. 
(Sibasagar) 

Public Do Do Do 

26 D.F.O. (Sibasagar) Department 
employees, villagers 

Do Do Do 

 43. Retrieved at https://www.indiacode.nic.in on 10.01.21.
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vii. Ensuri ng Logi sti cs Support Structure: The officials posted at field lack
sufficient & proper logistics support to tackle any given emergency situation.
Also, the arms provided to forest-guards have become outdated. Therefore,
it is important that sufficient logistics support is provided to those officials
who are working in the fields.

viii. Restriction on Tourism: Tourism influx should be curtailed to a level that it
does not disturb natural habitat of the animals. In this regard, National Wildlife
Action Plan (2017-31) speaks of regulating tourism influx in protected areas.

ix. Departmental Measures to be Strengthened: In those cases that involve
indulgence of any forest official in any kind of offence against wildlife,
the departmental measures & penalties should be made harsher & certain
in all cases without any deviance from the set norm.

x. Miscellaneous Measures: following measures were suggested by the then
Wildlife Warden- Wayanad Wildlife Sanctuary:
a. Rangers are burdened with ever increasing workload, for instance

eco-development activities, besides other work; so they should be trained
well to multitask and should have performance based incentives;

b. Proper case diaries should be maintained in forest divisions, like, it is
maintained by police in criminal cases;

c. Habitat Management, Eco-development, & Tribal Management should
be encouraged;

d. Day to day monitoring of the pending cases should be made indispensable;
e. Fringe area protection to beat-officers and natives, both, should be given;
f. Periphery patrol l ing should be increased w i th high grade tactical

instruments, l ike, G.P.S., metal detectors, etc.;
g. Wireless connectiv i ty should be increased in the core areas;
h. A nti -poaching camps, w atchers &  A .P.Ws should be increased in

numbers in the core areas.

IV. LEARNING OUTCOMES OF THE PROJECT METHOD OF TEACHING &
LEARNING

The under-graduate law degree course offered in India offers environmental law as
a compulsory subject. This subject is traditionally taught with emphasis on
jurisprudential aspect behind environmental law which is primarily developed by
the Supreme Court of India. Focus on application of statutory provision while teaching
this subject is not laid down at law schools in India. By involving the students in a
long-term project, project coordinator kept them engaged with the subject for around
two years. In the said process, students had personal interaction with the major
stakeholders due to which they could understand the issues in a better way.
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Long term association with the project team teaches the students the importance of
team work which further helps them in identifying and developing their interest in the
subject matter. Long term engagement of the students with the subject matter under
project method of teaching-learning makes them better prepared to deal with the real-
life issues on the same subject. Besides this, they would hone their research skills, an
essential skill to succeed in legal profession, while working on a research project. Final
outcome of the project method of teaching-learning is contribution to the academia
with a literary work. Participating students have now become self-reliant learners that
will help them in their future endeavours. The project based teaching learning method
can be replicated in teaching learning of any other law subject.

V. CONCLUSION & SUGGESTION

It can’t be denied that wildlife forms an important part in our universe; it not only
helps in maintaining the ecological balance but also is beneficial from economic,
recreational and aesthetic point of view. There was a time when human intrusion
in wildlife habitat was almost nil; there used to be no man-animal conflict, except
the hunting that the aristocrat people used to do. But, with the expansion of agriculture,
settlement, industrial and other developmental activities and mainly due to greed
of man, the number of wild animals gradually became lesser and lesser; several
species of animals became extinct, and several others were found to be on the verge
of being so. It was noticed that wildlife conservation was gradually losing the battle
to save many species of plant and animal from extinction. Hence, need was felt to
frame wildlife laws; accordingly, laws were framed & were further amended to
cater needs of the times.
It is rightly said that ‘if awareness for an issue leads to humility, it means that half
the job is done’; this is what the author & his team had aimed at by bringing
various facts & different facets on wildlife offences in public domain, with the
belief that it will lead to humility among the public as well as among the public
authorities. For rest half of the job, we all will strive for.
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Towards a Renaissance in Pedagogy for Legal Economics –
Blending Doctrine, Practice and Purpose of Law
Dr. Priyanka Anand*

ABSTRACT

Legal education has met significant challenges and has changed significantly over the past
three decade—especially in the Indian context. There had been a resounding consensus that
diversity in legal education is a priority and this was resolved through the introduction of
the integrated courses of law. However, we are still haunted with the question whether law
students receive a legal education that is meaningful and relevant to them? Thus, this is a
time of unprecedented opportunity to undertake a comprehensive and unflinching evaluation
of the deeply entrenched and inflexible system of legal education, a system that has utterly
failed to adapt its pedagogy, culture, and economics to the current and devastating reality
facing law students. The present paper shall examine the ideology of integrated teaching of
Law, especially focussing on the study of Economic analysis of Law. The aim is to examine
how the discipline of economics intersect, interact and conflict to inform the learning and
understanding of law. The present paper is divided into three parts. Part I of the paper shall
discuss the doctrinaire ideology of integrated teaching of Law and economics- how the study
of law along with the positive analysis of economics helps in better understanding of society.
Part II is a discussion on the purpose of legal economics, where the discussion is to use Law
as a tool to economic efficiency. Part III is focussed on the practical aspect focussing on the
interdisciplinary understanding of the contemporary legal principles, with livid examples
showing how economic principles and legal principles intersect and interact to courses such
as property law, contract law, Tort Law and criminal law.

INTRODUCTION

“For the great enemy of truth is very often not the lie—deliberate, contrived,
and dishonest—but the myth—persistent, persuasive, and unrealistic. Too often
we hold fast to the clichés of our forebears. We subject all facts to a prefabricated
set of interpretations. We enjoy the comfort of opinion without the discomfort
of thought”. —John F. Kennedy1

* Dr. Priyanka Anand, Assistant Professor of Law (Sr.Scale), National Law University, Odisha,
priyanka@nluo.ac.in; dr.anandpriyanka@gmail.com, Mobile Number: +91-9431747060; 7004455986

1. President John F. Kennedy, Address at Yale University Commencement (June 11, 1962) (June 22,
2020, 4:10 PM), http://www.jfklibrary.org/Research/Ready-Reference/Kennedy-Library-
MiscellaneousInformation/Yale-University-Commencement-Address.aspx.
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Today we have the dawn of unparallel possibility to engage in an extensive and
resolute appraisal of the intensely ingrained and intransigent system of legal education,
a system that has over the years only fairly been able to evolve so as to adapt its
pedagogy, ideology and objective to the contemporary reality facing the law students.
Many factors together have created the current state of affairs where the educators
are assessing the limitations of the dominant pedagogy of legal education, the latest
being the prevailing Corona pandemic, which has moved all of us towards the online
dissemination of knowledge. Today, we have an urgent need to assess the reigning
design of legal education so as to imbibe the best practices in legal education with a
view to dismal employment prospects for law school graduates, so as to bring value
to their legal education and to address the continuing crisis in access to justice.
Legal education has met significant challenges and has evolved significantly over
the past three decade –especially in the Indian context. Law is in its very nature is
a multidisciplinary subject; however a major shortcoming of the traditional legal
education system in India was the single-faculty orientation. Early leaders such as
M.K. Gandhi and B.R. Ambedkar, all pursued law overseas as then, our government
was inclined to invest in setting up institutions of agriculture, medicine and
engineering2. Law was a neglected field then and it was only after the new economic
policy boosting liberalisation in 19903 and the setting up of National Law School
Bangalore, that the study and practice of law garnered attention. From here started
the renaissance of legal education in India, a departure from the traditional setup
of focussed study of law and legal principles, towards integrated learning of law as
a social science discipline, aiming to put Indian Legal education in the global league.
Legal education today stands at a crossroad and there was a resounding consensus
that diversity in legal education is required and this was resolved through the
introduction of the integrated courses of law, where the focus was to imbibe the
study of legal principles juxtaposed with social science principles. The law schools in
an attempt to address the issue of preparing skilled, virtuous professionals ready for
multi faceted work fields, took up the task of integrated learning where the study of
social sciences helped the students in enhancing analytical and reasoning skills.
In this tryst of integrating social science discipline with legal education, the present
paper focuses to look into the aspect of economic analysis of law. In Indian legal
education setup, economics is taught as a part of the integrated law course, however,
this is a time of an exceptional prospect to take on a inclusive and undaunted appraisal
of the profound ingrained and rigid system of the Indian legal education. Our Indian
legal education system has been only fairly able to adapt its pedagogy, culture, and
economics to the contemporary requirement of imparting value education to the student,
to make them a true law professional helping in access to justice. The present paper
is an attempt to examine the ideology of the integrated teaching of Legal economics,
to examine how the pedagogy of integrated learning of legal discipline with economics
intersects and interacts with the learning and understanding of law.

2. Professor Arjya B. Majumdar, Evolution of legal education in India (June 17, 2020, 2:10 PM),
https://www.educationworld.in/evolution-of-legal-education-in-india/

3. Id.



21

This article is a project of conceptual reorientation against a backdrop of critical
scholarship. The present paper is divided into three parts. Part I of the paper shall
discuss the doctrinaire ideology of integrated teaching of Law and economics- how
the study of law along with the positive analysis of economics helps in better
understanding of society. Part II is a discussion on the purpose of legal economics,
where the discussion is to use Law as a tool to economic efficiency. Part III is
focussed on the practical aspect focussing on the interdisciplinary understanding of
the contemporary legal principles, with livid examples showing how economic
principles and legal principles intersect and interact to courses such as property
law, contract law, Tort Law and criminal law. This paper shall delve into analysis
of these factors containing topical rip-tide and send across the definite point that
now is the moment to kindle a deliberation within the legal academia to re-evaluate
the purpose, objective, and value as legal educators. It is time to participate in
unsparing self-reflection, move away from the established positions and the attached
benefit we have as part of the legal academic community, and reconsider a novel
vision for law education that serves the interests of the students, the bar, and society,
with an ambient yearning to reinforce the golden rule of equity and justice.

PART 1 — DECODING THE DOCTRINE OF ECONOMIC ANALYSIS OF LAW

Legal scholarship has transformed with the introduction of legal economics as a
means to understand the legal principles, the practice of law and the effect of the
principles on the society. Legal economics helps to decode how any change in the
legal order would persuade changes in people’s behaviour4. An important dimension
of legal scholarship is to understand the outcome of a legal sanction, and this is
understood best with the tools of legal economics5. The legal economics or as we
generally call it, economic analysis of law, was brought to the attention of the
American legal academia in 1970’s by Richard Posner, and though it assumed
popularity in legal scholarship then, but has not assumed the same stature in Indian
legal education or legal practice. Thus, academic debate and deliberation in this
area is necessary, so as to make legal economics an integral element of legal education.
The core of undertaking any economic analysis of law is on the same lines as in the
case of micro economic theory, i.e. to anticipate rational action from the people. As
per economics, ‘Rational action’ would mean that the agent would take steps to
capitalise on the ‘preferences’ available to him in the atmosphere he finds himself
in.6 ‘Preference’ would be the standing of the elements in his realm of choices available

4. See Richard A. Posner & William M. Landes, The Influence of Economics on Law: A Quantitative
Study (Coase-Sandor Institute for Law & Economics Working Paper No. 9, 1992) (June 5, 2020,
11:23 AM) https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1531&context=law_and_
economics

5. An Introduction to Law and Economics (June 5, 2020, 11:37 AM), https://www.law.berkeley.edu/
php-programs/courses/fileDL.php?fID=4554

6. Supra 4
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to him and the agent’s his realm of choices would include the things that essentially
matter to him. In this context, when we undertake an economic analysis of a law,
the matter becomes a bit difficult as here the agent has ‘preferences’ over multifarious
implications—like his income, his health, his liberty, rights etc.—and he would have
to decide on an act which would decide what the implication is realized.
Characteristically, the realm of ‘preference’ for the agent would be different from his
realm of choice, mostly because he would select an approach that, in combination
with the strategy choices of other agents, together would determine the outcome/
implication.
Legal economics or Economic analysis of law means that the tools of microeconomic
theory are applied to the study of legal rules and institutions7. If we look at the
economic analysis of law, it is different from the other forms of legal analysis,
particularly because of two reasons. Firstly, in legal economics the theoretical focus
of any analysis is to look for efficiency. Thus, in a legal situation to decide which
party has the better right, the efficiency consideration would suggest that the party
who is be willing to pay the most for it, has the better right8. Here, when we talk of
legal efficiency, the legal scholars work around two distinctly separate theories - as
per the positive theory of legal efficiency, it believes that the common law itself is
efficient, while as per the normative theory, it works on the principle that the law should
be efficient.9 As per legal economics, the market is considered to be an efficient
setup as compared to courts and thus, as per the positive theory, the legal system
would firstly try to force a transaction into the market. When this is not feasible,
the legal system tries to ‘mimic a market’ and estimate the price at which the parties
would have desired the preference, had the market been feasible. Secondly, as per
legal economics, the analysis revolves around the ‘incentives’ and how people respond
to such incentives10. To understand this better, let’s take the example of compensation
paid under torts law in any case of negligence. In this case, the rationale behind
payment of damages (which is usually a very high amount) to the injured party is
to provide an incentive to the prospective negligent person to take adequate and
efficient safeguards so as to prevent the negligence in future, rather than a means
to compensate the victim. Thus, legal economics works around the postulation that
people are rational beings and they react to incentives. Thus, if punishment for any
action is amplified, individuals would carry out less of that action and be more
vigilant. Legal economics provides the best tools to undertake this legal analysis,
such as the empirical and statistical techniques to assess these reactions to the
incentives11.

7. Kornhauser, Lewis, The Economic Analysis of Law, The Stanford Encyclopedia of Philosophy
(June 3, 2020, 3:42 PM) https://plato.stanford.edu/archives/fall2017/entries/legal-econanalysis/

8. See Paul H. Rubin, Law and Economics (June 7, 2020, 3:37 PM) https://www.econlib.org/library/
Enc/LawandEconomics.html

9. Id.
10. Id.
11. Louis Kaplow and Steven Shavell, Economic Analysis of Law (June 10, 2020, 3:12 PM), http://

www.law.harvard.edu/programs/olin_center/papers/pdf/251.pdf
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Why the Economic Analysis of Law shall Succeed Over Other Analysis?

In the ‘intellectual ecology’ of the law, economics can fill the vacant niche. To understand
this void niche, take the classical definition ‘A law is an obligation backed by a state
sanction’.12 Now, the important question for a legislator would be ‘How will a sanction
affect behaviour?’ . For example, if fine is imposed on the manufacturer of a faulty
product, will it in any way affect the quality and cost of the product in the future?
Is imprisonment a deterrent on the amount of crime, if law provides that third-time
offenders be automatically jailed?13 A Law person without the economic acumen
would answer such questions by consulting intuition and available facts. However,
if he has the economic acumen, it would endow him a technical premise to envisage
the implication of a legal sanction on people’s conduct. These sanctions are equivalent
to prices, and mostly, people react to the legal sanction in the same way as they
react to prices. A costly good is consumed less; and seemingly, any action backed
by severe legal sanction is performed less by people. Legal economics is preferred
as an apt method of legal analysis because economics provide for a mathematically
accurate theory (the price theory and game theory) and empirically consistent technique
(statistics and econometrics) for assessing the impact of the inherent prices that the
law append to human behaviour14.

Tools for Economic Analysis of Law

a. Law and Behavioral Economics

As per the scholars of behavioural law and economics, the examination is focussed
on human limits to means-end rationality. An important outcome of behavioural
economics is the concept of ‘bounded rationality’. By ‘bounded rationality’ what is meant
is that a person’s rational decision is limited, and the decision is not processed
efficiently as per the model of perfect means-end rationality but, the rational decision
is distorted because of factors such as available information, cognitive ability, time
constraint and mental capabilities.15 For example, if we wish to influence people’s
behaviour or choice regarding the use of a harmful product, a graphic representation
of an unlikely danger as a consequence of using that product can be more persuasive
to prevent people from using that harmful product than a true, scientific and statistical
analysis proving another equally unattractive harm, which is more common and
easier to avoid. Even in case of media trials, it is possible that the judges can be
irrationally prejudiced by the availability heuristic as other human beings. Here
again, legal economics can become handy where the victim impact statistics can be
used as a scientific evidence in a proceeding, where the presence of a well-prepared

12. An Introduction to Law and Economics (June 10, 2020, 3:10 PM) https://www.law.berkeley.edu/
php-programs/courses/fileDL.php?fID=4554

13. Id
14. Id.
15. Brian Edgar Butler, Law and Economics (June 12, 2020, 1:12 PM), https://www.iep.utm.edu/law-

econ/#SH4a
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defendant in the courtroom may bias judge or jury’s decisions. Thus, the consciousness
of such a cognitive failure would be of assistance in adapting the legal reasoning
and the decisions accordingly. Even for legislators, the understanding and abuse of
general cognitive limits would aid them in drafting more effective laws.16

b. Game Theory

Game theory is the study of mathematical models of conflict and co-operation between
intelligent and rational decision-makers.17 Here, the logic of a strategic behaviour is
analysed in civil interactions which help to analyse how law would have effect on
people’s behaviour.18 Game theory as an analytic tool is one of the most useful tool
for legal economics, as mostly the legal actions are entrenched in and fervented by
strategic motives. In a civil society, it’s not possible to have full open cooperation,
and thus to bring about one’s desired results, negotiations take place. These negotiations
are with the objective of achieving a potential strategic action on the part of two
parties, and this requires scheming of an effective contract. When the parties draft
the contract, the legal rules, keeping in mind the probable strategic action , it would
warrant that those rules don’t produce obstinate results19.
A valid example of this could be a defendant’s privilege against self-incrimination.
As per the law, the defendant is allowed to stay silent so as not to give any statement
that might be used to incriminate him.20 However, if this silence of the defendant is
construed by the courts as an inference of guilt, this privilege becomes useless.
Thus, the law explicitly provides against such an inference. Even while undertaking
the task of judicial interpretation, the consciousness of the fact that the legislators
have used each word based upon Strategic Motives would be helpful.

c. Public Choice Theory

Public choice theory is based on the principle of people’s choice in a marketplace.
While analysing the legislative process or response of people in collective decision
making, this theory is the most appropriate.21 Here the economic tools are used to
understand how collective decisions of people would influence on the nature of
law.

PART II - LAW AS A TOOL TO ENCOURAGE ECONOMIC EFFICIENCY

Economic analysis of law focuses on to understand law to be a social tool and to

16. Sunstein, Cass R., Behavioral Law and Economics (Cambridge: Cambridge University Press, 2000)
17. Myerson Roger B, Game Theory: Analysis of Conflict, Harvard University Press (1991)
18. Walter F. Mondale Hall, Game Theory And The Law (JUNE 10, 2020, 1:12 PM), https://

www.law.umn.edu/course/6897/game-theory-and-law
19. Paul H. Rubin, Supra 8.
20. Id.
21. Jane S. Shaw, Public Choice Theory (June 10, 2020, 12:57 PM), https://www.econlib.org/library/

Enc1/PublicChoiceTheory.html
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use it to assess its place within the economic structure of society. It works on the
classic narrative that law is an apparatus to promote economically efficient social
relations. This can be better understood by examining some of the basic concepts
used in models of economic reasoning.

a. Basic Concepts in Economic Reasoning

There are few central concepts which describes the law and economics integration,
most important being that “that human beings are rational maximizers of their individual
satisfactions, and, in turn, respond to incentives”22. A judicious maximizer of individual
satisfaction tailor means to ends in the most proficient way. A point to be understood
here is that economics here is not limited to scrutiny of monetary satisfaction, but
all possible pleasures are drawn in the tophus of economic satisfactions23. Thus,
these can be examined as per economic or means-end rationality and the trade-off
of costs and benefits.
Economic reasoning is aimed to improve the efficiency, one that increases the net
value of resources. However, efficiency in allocation of resources is distinct from
equity, as equity is concerned with justice in the distribution of wealth. This is a
subjective idea as different people value specific goods differently, and thus economic
efficiency can be realised through voluntary transfers of goods24. A valid example
of this is a freely entered contractual relation where one party to the transaction
values money more than the item owned, and the other values the item owned
more than the asking price, the exchange produces a net gain in economic goods.
This is a transfer promoting efficiency. Both the parties end up better off than
before. The legal economists would say that such a contractual exchange is morally
optimal, as it fulfils both Kantian and utilitarian theories of morality25. It fits into
Kantian theory because a contract is thought to represent a good example of interaction
between free and rational agents and it works with utilitarianism because the idea
of wealth maximization intuitively translates into more utility.

b. How Law Can Encourage Economic Efficiency

Legal economists argue that law is best analysed from the lens of promoting economic
efficiency, efficient transactions26. For example, Law can be used to prevent monopoly
situation arise in a market, which is a way of preventing market failure as in a
monopoly, one party extracts profit more than what he could in a competitive market27.
The confidence that is generated in the market regarding the enforcement of a valid

22. Brian Edgar Butler, Supra 15.
23. Id.
24. Louis Kaplow, Supra 11.
25. Id.
26. Kornhauser, Lewis, Supra 7.
27. Id.
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contract, that the other party would fulfil his obligations is another way in which
law helps in promoting economic efficiency.

c. Can All Law be Explained as Economic in Nature?

Well, legal economics is a coherent mechanism to analysing law but it would be too
farfetched to claim that all laws can be analysed through these economic principles,
because all are not based on market principles. Generally private law finds a good
base for legal economics as its generally based on contractual terms. However, the
Scholars have broadened the tools of economic analysis into public law, such as
rules of evidence and legal ethics. But even though legal economics may not be a
perfect, complete analysis of law or even theoretically crucial narrative of law as a
social institution, it can be contended that law should always espouse economic
efficiency as a guiding factor while legislating or judicial decision-making28.

PART III – THE PRACTICE OF LEGAL ECONOMICS

The theme of the paper, making study of legal economics central to our legal education
is explored in this section by examining the practical application of this knowledge
to legal principles and subjects. To take an example, the private legal system related
to property and property rights is required to execute three functions. First, the
system needs to define property rights – it is done through property law itself.
Second, the system should allow for transfer of property – achieved through contract
law. Finally, the system has to guard property rights – taken care of by tort law
and criminal law. These are the major issues looked at by legal economists who
apply the tools of economics, such as game theory, choice theory, the effect of
externalities etc. to purely legal questions, such as various parties’ litigation strategies.
The following discussion clarifies the point further here:

Defining Property – Property Law

The efficiency with respect to property rights means that there should unambiguous
and clear definition of the rights with respect to any property, who owns it and the
limits of his rights with respect to that asset, and in case of any ownership dispute,
the right should go to the party who values it the most29. However, in the case that
rights are transferable with low transaction cost, the efficiency in initial allocation
of property and the exact definition of the rights assumes less importance as parties
are allowed to trade in it, and the rights moves to its highest valued uses. This is
the effect of the Coase Theorem of economics.
As per the legal economists, in a market economy, property rights are generally
defined most efficiently, having characteristics of universality (everything is owned),
exclusivity (everything is owned by one agent), and transferability30. Legal economics

28. Brian Edgar Butler, Supra 15.
29. Paul H. Rubin, Supra 8.
30. Id.
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also examines the effect of inefficient property definitions. For example, because no
one owns wild fish, the only way to own a fish is to catch it. The result is overfishing.
This would again create an inefficient resource allocation. In this vein, currently
intellectual property assumes importance for research as the ever increasing copying
and duplicating technologies are having intense effects on the definition of this
form of property rights and on incentives for creating such property.

Transferring the Property - Contract Law

The property can be exchanged with the help of contract law, which again is amenable
to economic analysis. The efficient way of entering into a contract is to self draft it
and generally for the courts to enforce the agreed terms of the contract31. If the
performance of contract leads to inefficiency, the court may not enforce the contract
but instead order for payment of damages. For example, there is a contract to build
something for you in return for 5lakhs, but meanwhile costs increase so that the
thing would cost me 15 lakh to build, it is inefficient for me to build it. Here the
courts, recognizing this, allow me to compensate you with a monetary payment
instead as an efficient way to settle the issue.

Protecting the Property - Tort Law & Criminal Law

The task of protecting the property from harm, both intentional and unintentional
is taken care of by tort law and criminal law principles. The objective of both these
laws is to persuade the likely tortfeasor and criminals to internalize—that is, take
account of—the external costs of their actions.
Torts is enforced through private actions and the economic analysis of this law helps
in balancing the cost of both the parties in a tort action32. The legal economics brings
about the distinction between negligence33 and strict liability34 more vividly. As most
tort actions involves a joint action of injurer and victim (a driver goes too fast, and
the pedestrian he hits does not look carefully), an efficient rule would provide for
incentives for both parties to take care; most negligence rules provide this incentive
in form of the defence of contributory negligence35. Again in cases of strict liability,
the efficiency is assessed by analysing not just the care used while performing the
activity, but also the level danger involved in the performance of the activity.
Criminal law is enforced by the state and here the efficiency is accounted by enforcing
the law so that only few of the criminals are caught so that state resources are
conserved but the punishment given to these few criminals is multiplied to provide
adequate deterrence36. To understand this, take the example that if only one out of

31. Paul H. Rubin, Supra 8.
32. Id.
33. A party must pay for harms only when the party failed to take adequate or efficient precautions
34. A party must pay for any injury caused by its actions
35. Brian Edgar Butler, Supra 15.
36. David D. Friedman, Law’s Order: An Economic Account, (Princeton: Princeton University Press,

2000) (June 23, 2020, 11:12 AM) http://www.daviddfriedman.com/laws_order/index.shtml.
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four criminals is caught and punished, then the punishment must be four times the
cost of the crime.
However, practically its seen that as most criminals do not have sufficient wealth
to pay such multiplied fines, they are subjected to incarceration or other forms of
non pecuniary punishment. The legal economists hold the view that pecuniary fine
should be a preferred form of punishment when the criminal has the capacity to
pay because the fine is a transfers which does not create deadweight losses (i.e.,
losses to some that are not gains to others); imprisonment, on the other hand, transfers
virtually no wealth from the criminal but causes two forms of deadweight loss: the
loss of the criminal’s earning power in a legitimate job in the outside world and the
cost to taxpayers of providing a prison and guards.

STRENGTHENING LEGAL EDUCATION: FROM GENERAL GOALS TO
PARTICULAR STRATEGIES

The study of law along with the positive analysis of economics has proved to be
very useful for predicting how people/institutions act under various legal constraints.
Thus, if effects of divergent legal rules and institutions are assessed, law makers
will be able to discern efficient rules from those that are inefficient and formulate
reform proposals to increase the efficiency of laws. This again makes the study of
economics essential for the understanding of the law. For instance, taking the example
of Competition Law which is primarily concerned with the study of markets – the
objective being to ensure that there is competition between the players in any market
and that this competition benefits consumers. Application of competition laws involves
identifying markets and assessing the competitiveness of those markets. These are
essentially economic issues. Acumen of the subject of economics would be helpful
to describe how markets allocate goods and services to consumers, how consumers
fare when there are more or fewer competitors, what happens when firms merge or
change their behaviour. Economics is, therefore, an essential tool to assess market
definition and market power.
Further, even to explain welfare consequences which look beyond efficiency
considerations, knowledge of economics is important. One lacuna of economic analysis
of efficiency is that it assumes initial distribution of income as given. Such assumptions
are likely to be questioned by law students. In the words of Arthur Okun, “we can’t
have our cake of market efficiency and share it equally”37. However, the trade-off between
economic efficiency and equity ceases to exist if we consider enforcement of competition
law in order to prevent monopolisation/cartelisation of a market which caters to
consumers from low income groups. So, without directly trying to increase the
purchasing power of the poor through cash transfer for example, well designed
anti-trust policy may achieve the goal of expanding their consumption basket indirectly

37. David Wessel, Can we have more equality and more economic growth, too? (June 1, 2020, 10:12
AM), https://www.brookings.edu/blog/up-front/2015/05/20/can-we-have-more-equality-and-more-
economic-growth-too/
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by lowering the market price of essential goods. Student’s can thus be taught, with
the aid of economics, how a potent antitrust policy can achieve more equitable
distribution of income and wealth, along with better utilisation of resources.
Thus, to conclude, we see that lawyers have been arguing for centuries regarding
the role of economists in legal discourse, which is seen to be very limited in the
present times. Paradoxically, though legal arguments may be advanced to make the
same point as economic analyses’, it’s very rare to hear lawyers or law teachers
using language such as “the point of tort law is to internalise externalities” or that
“we should elaborate the law of contracts with the aid of the theory of moral hazard”.
Of course, the teachers and even the lawyers take economic factors into account
while teaching and arguing cases respectively, they have rarely thought it necessary
to develop a technical approach to assess these factors’ legal significance. This is
the most opportune time to bring in the renaissance in legal education, and the task
ahead in law school now is to integrate the distinctive grammar of economics into
traditional forms of legal discourse, and produce a richer legal argument.
Legal education is at a critical crossroads. Today, the time is ripe to transform legal
education, to move towards integrated and diversified study of law along with
social science disciplines38. The Indian legal system has already accepted the importance
of integrated legal education, however there lies a huge anomaly in the doctrine,
practice and purpose of the law. There needs to be a pedagogic reform, and it’s
important to mobilize attention and resistance to the current foundation of legal
education s and seek common ground to rebuild legal education from its roots. In
order to embark on this process, we have to reassess the entire enterprise. Today,
when the entire education system is undergoing an overhaul, owing to the movement
of physical to virtual medium, perhaps it is the perfect tempest to stimulate the
long overdue, durable transformation that inures to the advantage of our students,
the legal system, and the bedrock principle of equal justice under law.

38. Lauren Carasik, Renaissance Or Retrenchment: Legal Education At A Crossroads (June 1, 2020,
11:09 AM), https://mckinneylaw.iu.edu/ilr/pdf/vol44p735.pdf
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ABSTRACT

The COVID-19 pandemic emerged from Wuhan, a city in China. This has led to
complete lockdown and closure of almost all international borders. As per the recent
data, (Sharma 2020), in India alone the spread was recorded at over 22 lakh cases.
This study conducted in Kerala. Convenient sampling selected for data collection.
250 samples collected for this study. Regression Coefficient, Ranking method were
used for data analysis. In Kerala, majority family having a member at gulf. Due to
this covid situation, so many people have facing job stress or fear of job loss. So
that this study conducted with the Gulf returnees to know their demographical
profile, reason for return from gulf and the comparison between their priorities
when they were in gulf and when they return from Gulf. The study reveals that
there is a change in gulf returnees priority when they back to native compared to
when they were in Gulf. There are number of reasons to return from Gulf.
Keywords: Gulf Returnees, Migrants, Spending Habit, Priorities, Reasons.

INTRODUCTION

The COVID-19 pandemic emerged from Wuhan, a city in China. The virus spread
across all countries. This has led to complete lockdown and closure of almost all
international borders. As per the recent data, (Arezki, R. R. 2020), in India alone the
spread was recorded at over 22 lakh cases. It was assessed that the spread of infection
might be more due to migration. Considering this threat, India had closed all its
international borders in March 2020 with a view to “flatten the curve” and also to
localize the spread of the virus. The sudden announcement of lockdown has created
a chaos in the minds of Indians who were working abroad, especially in the Gulf
countries. It made an urge for them to return home despite the concern’s factors
like mandatory quarantine, cancellation of flights, and the loss of many livelihoods.
In January 2020, the first COVID-19 case was recorded in Kerala. This made the
students studying in Wuhan to return back to the state. As per the PTI 2020, the
cases were instantly detected and the students were quarantined and later cured.
After March 2020, the state of Kerala has been detected with more cases that spread
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from migrants and non-resident Indians who migrated to the state from Europe
and the Gulf countries (Al A’Ali, M. ,2020). The health and safety of migrant workers
in the Gulf Cooperation Council (GCC) have been doubted as they were staying in
labour camps where there was poor living conditions and work-related health risks
were high. 
The main aim of this study is to highlight the mass emigration from the Gulf,
which has an effect on the Indian economy and also on the healthcare system. This
also has effect on the role of migrants in India’s pandemic awareness plans.
The migrant’s forceful decision to return to their native has become a major concern
for the inter-governmental bodies and also the global civil society engaged in dealing
with all migration related issues. The United Nations Network on Migration, the
UNNM has advised the states to suspend forced returns from other countries during
the pandemic, to protect the health of migrants, communities, and also to uphold
the human rights of all migrants, without seeing any status. UNNM has called for
a halt to arbitrary exclusions and reiterated that the protection needs of all must be
individually evaluated and that the rule of law and due process must be considered
(Bansal, J. 2020). This has caused the states to analyse that these obligations given
under the international law cannot put on hold and that these are very vital for any
successful approach to fight Covid-19 for the benefit of all people.
The governments of the six Gulf states have been issued separate memos which
calls for co-ordination between the civil society organizations and trade unions
including the Amnesty International and Human Rights Watch has requested those
states to avoid from arbitrary dismissal of migrant workers. The five top most civil
society organizations which includes Migrant Forum in Asia has noticed that the
displacement procedures have been undertaken in a hurry by the countries of both
origin and destination without giving any proper correction mechanism. This is
considered to be a gross violation of labour rights especially on a large scale (Calabrese,
J. 2020).
It is anticipated that most countries of origin, the CoO of migrant workers which
includes Bangladesh, Nepal, India, Sri Lanka And Philippines are going to experience
a large-scale return of migrant workforce when the flights start operating. It has
become essential that concerned authorities of the CoC, including Bangladesh has
to develop strategies to capably negotiate the return of people with the countries of
Destination (K. C. Zachariah, 2001). A collective initiative has been taken by the
CoC, possibly under the aegis of the Colombo Process, which is likely to get better
outcomes rather than bilateral negotiations. The origin countries are also required
to frame reintegration policies mainly for the forced migrants. The first tasks in this
process are documenting the details of returnees.
The main factor in repatriation is the negotiation between the CoO and CoD because
they should be approving the rights and dignity of migrant workers. All the people
involved with repatriation especially in fields of labour, health, immigration authorities
must guarantee and also validate that no worker are deported without receiving
compensation amount, pending wages and other monetary dues, and that they are
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also tested and treated for Covid-19, collecting papers and other relevant documents
(Al Sherbini, R. ,2020, June 27). In cases where clearance of outstanding dues has
not possible due to the existing conditions, CoD should agree to ensure that employers
will settle all the outstanding claims as early as possible. The main frontline stakeholder,
missions of Co have specific responsibility to ensure adherence of labour and
international standards of the concerned CoD.
There has been a recurring event in human history with regards to the influenza
pandemics. The travel and trade through sea in 1800s controlled migration and also
the subsequent spread of pandemic due to the difficulty in reaching destinations
(Nammour, M. 2020). History 2020 says that this resulted in infections usually dying
down along the way. However, diseases like cholera and smallpox affected many
across the continents across the British empire’s trading routes.
In the recent times, corona viruses which is the severe acute respiratory syndrome
(SARS), the Middle East respiratory syndrome (MERS), and now the new COVID-
19 has resulted in unusual casualties across the world. The SARS outbreak evolved
in China and spread to all the surrounding East Asian countries viz Taiwan, Thailand,
and Vietnam (Babar, Z. 2020). Various studies held during the outbreak have
highlighted the problematic nature in rural–urban migration, wherein migrants were
both susceptible to the disease at the same time acted as carriers as well. The absence
of a universal medical care system and protocols to manage migration, healthcare,
and pandemics have been highlighted in the study as per Xiang 2003. MERS which
had its origin in Saudi Arabia, created a high risk to migrant workers and also their
associated major labour-exporting countries. This has led to discussions among public
health experts and the policymakers on the readiness and response strategies to be
acquired by the host and the sending countries. Kumar et al 2015 stated that, countries
like India had issued guidelines on pilgrims of Hajj and Umrah for to and from
Saudi Arabia. Research on MERS also highlighted the need for healthcare system to
handle the inflow of migrants and also to deal pandemic situations and other associated
vulnerability of rural communities says Wickramage et al 2013. All these seems to
have been giving very lesser experiences. The spread of COVID-19 has worsened
the vulnerability of migrant workers and has revealed the lack of awareness and
readiness of the world’s governments. 

CORONAVIRUS AND THE GULF MIGRANTS

As per the data in 2018, there are 8.5 million non-resident Indians, the NRIs who
are working in the Gulf countries says the Ministry of External Affairs 2018. The
Indian emigrant community in the Gulf consists of domestic workers and unskilled
labour who are employed in construction companies, municipalities, and agricultural
farms and these laborers forms 70% of the diaspora. Skilled and semi-skilled workers,
the doctors, engineers, and accountants are found to be employed in government
and private sectors. The businessmen form between 20% and 30% of the diaspora
workforce On the other hand the domestic workers comprise around 5% of the
diaspora population as per the Khadria 2007. The GCC comprises of major Indians
from the southern states of India like Kerala, Andhra Pradesh, and Tamil Nadu.
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The remaining population belong to Uttar Pradesh, Gujarat, Maharashtra, Goa, Punjab,
Bihar and Rajasthan.
It has been witnessed that the ongoing pandemic has caused extensive economic
linkages and have increased high-rate infection. This has also adversely impacted
the global economy as the fall in oil prices, border closures, and restrictions happened
at the international travel (Nasrallah, T. 2020).
Gulf money paid by Keralites to their mother land, Kerala is the strongest economic
pillar for the state of Kerala. The emigration history of Kerala in Arab countries is
over 50 years and this has built a strong economic pillar for the welfare initiatives
of the Kerala State. It is estimated that around 2.5 billion Keralites are residing in
GCC and the Kerala state is remitting around two lakh crore money annually to
India. It is saddening to know that COVID 19 pandemic will totally collapse Kerala
economy slowly but the fall is for sure.

IMPORTANCE OF THE STUDY

Due to the COVID-19 pandemic the economy which is dependent on the foreign
economy is experiencing a negative situation in 2020 – 21. After the Global crisis in
2009 the world’s economy is expecting a steep plunge. By December 28, 2020 the
returned diasporas exceeded 8 lakhs, of which Kerala accounted for 7.2 lakhs, Topped
in the list is Malappuram which had 1.3 lakh returnees, followed by 82,723 in
Kozhikode and 80,698 from Thrissur as per records from NORKA roots.
Unofficially the estimated numbers reveal that the Keralites working in foreign
countries account for 30 lakh, out of which Keralites from Six Arab Gulf countries
account for 25 lakhs. The Kerala economy is hit very hard as the Kerala migrants
job is at risk as per these numbers.
The people returned can be categorized as 1) they do not wish to go back 2) They
wish to remigrate 3) Dissatisfied people who returned with nothing in hand.
It has totally ruined the gulf returnees family budget. It has a direct impact on the
Economy of Kerala. World Bank forces a 20% dip in the remittances for the low to
middle income countries as an effect of the COVID pandemic. Post the 2009 global
financial crisis which experienced a 5% dip, the dip due to COVID is the steepest in
the history. This affects Kerala as it its remittances addiction is unhealthy and there
are no other alternative options created for its labour force. Over one third of Kerala
GDP is from the Gulf remittance. The Gulf diaspora’s rehabilitation is a major concern
for the Government of Kerala.
Shifting from the Blue collar work to the White collar work by the Keralites in GCC
has become a threat for the people of Kerala as they are getting localized. This
crisis is deepened due to COVID-19 pandemic and the job loser’s numbers are
surged. Most of them are now seeking help from the State.
People who have returned have anxieties. Gulf returnee’s ripple effect will be high.
The difference between the dreams of being in Gulf and the reality life in Kerala is
very high. Spending cut is a crisis people need to face. The Kerala Government is
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facing a tough situation for the Diaspora Rehabilitation. The relevance of this study
is to understand the household budget which is disrupted for the people who returned
from Gulf.

LITERATURE REVIEW

Abhraham (2012) Non Residential Indian (NRI) and Person of Indian Origin (PIO)
have become the largest skill pool, resources and enterprise, and both regionally
and globally they become the brand ambassadors for India (Government of India,
2009, 1). Both within India and abroad they have qualitatively and also quantitatively
contributed to India’s capacity in the field of Innovation, expertise and Knowledge
and they are continuing t increase in number and its capability for interaction and
in policy influence. Around the world, governments and international agencies have
recognised that the amount of remittances from the migrants to the developing
countries, which includes India, are quite large compared to any other amount of
foreign aid or assistance to economy that could be given to any specific country
Remittances, which is an inseparable migration part, which is generally referred as
the flow or transfer of private, unrequited money from the earnings of the migrant
outside of their countries they belong to the home countries. Remittances from the
migrant have in recent times essential to agendas of development worldwide and
now became the important part of the balance-of-payments position for any developing
country. The remittances from the Indians living overseas comprise of the inflow of
money to their family members and for their livelihoods inside India, and also the
funds that are locally withdrawn from NRI rupee deposits, the non-resident ordinary
deposit schemes and non-resident external rupee accounts, and the non-resident
ordinary deposit schemes (these are the accounts opened and overseas Indians operated
in their adopted countries or their host). Private, unrequired transfers are also added
in the current account of the balance-of-payments of their home country. It thus
have a big influence of the disposable income of the concerned country. Also, the
remittances continue to be extremely beneficial to the economy of India on the
whole, as in the World, it is the largest recipient country of remittances (majorly
from the GCC countries)
As per the Afsal (2020) research report, the three main aspects of Kerala return
emigrants – their occupational mobility, potential utilisation of their material and
human resources for the development of Kerala and their rehabilitation. The research
report also describes their demographic, economic and social characteristics prior
to emigration, and post emigration and, after they return back to Kerala. It also
includes the financial costs and the benefits of emigration and the issues those
people face in the Gulf countries and in Kerala post return. Though all their savings
while they were in foreign are used for subsistence, land buying and house
construction, paying for dowry, debt payback, etc. The little amount left with few
people was invested in the projects for self employment. This practice yielded a
little for their income and the majority of people have met with natural death in
few years. Disillusioned lot are the return emigrants now, who are hoping that the
Government will come for their rescue. The two suggestions we suggest for the
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rehabilitation of the return emigrants, for the people who already came back and
for those people who would be returning in the future. Establishing a welfare scheme
and organising co-operatives for a specific task (example: public work, projects related
to tourism etc) where the work discipline of the people who returned would have
acquired while working abroad will be of immense use. The seed money for both
have to come from the Kerala commercial banks, the institutions which earlier received
money and are continuing to receive, emigrant’s remittances which are massive
inflows of funds. However the welfare schemes maintenance continually should
become the responsibility of the emigrants who are still abroad and the co-operatives
of the emigrants who returned themselves. During the last decade, the return migration
trend have substantially been increased because of various reasons such as job
localization, low wage and poor working condition, compulsory expatriation and
the policies change in the destination countries. Return migrants future plans and
reintegration.
 Kellee S. Tsai. ( 2020) briefed about the development literature on the people who
returned has been debating for long about their potential impact and drivers.
Insufficient employment opportunities offered by the Kerala economy for local
population. The hospitality sector experiences are more positive compared to the
people in construction industry in Gulf. Highly educated migrants showcase greater
mobility and occupational diversity while people with technical and vocational skills
are likely to make lateral moves after they return back to Kerala. The NRI’s gets
prestige while in Kerala and while in abroad they get expat identity. After they
return, the middle-class Malayali’s have a cosmopolitan cachet for having worked
and lived in Gulf countries. The social remittances of the Keralites are a neoliberal
circulation.
New Indian Express (2020) the migrants will continue to transfer the premium payments
for their family which guarantee themselves to get support of their relatives in case
when they return. Members overseas might lower their savings so that they can
continue to send money back home, any observed change in remittances will understate
the total household income change which is associated with this economic contingency.
Economic shocks of remittances and overseas migrants, after the 2008 global crisis
is an evidence from recipient of Kerala’s households.

OBJECTIVES

1. To identify the demographical profile of Gulf returnees
2. To analyse the reasons for Returning NRIs
3. To compare the Spending Habits of Gulf returnees After and Before Covid-

19 Effect

RESEARCH METHODOLOGY

The present study is purposive in nature. Both primary and secondary data were
collected and used. Primary data required for the study were collected through
distributing questionnaire to gulf returnees. Secondary data for the study were collected
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from books, journals, print media, reports prepared by research scholars and internet.
The sample size of the study includes 250 returnees from Thrissur district. Sample
has been taken based on researcher’s convenience. Simple mathematical and statistical
tools, with the help of SPSS are used for analyzing the data.

DATA ANALYSIS AND INTERPRETATION

First section discussing about the demographical details of Gulf returnees. This
section includes the age, qualification, marital status etc of the respondents.

Table 1: Demographical details of Gulf Returnees

Particulars Frequency Percentage

AGE
18-40 160 64
40 – 50 65 26
More than 50 25 10

TOTAL 250 100

EDUCATIONAL QUALIICATION
10 Class 50 20
Pre - Degree / Plus two 80 32
Degree 70 28
Post Graduation 20 8
Diploma 30 12

TOTAL 250 100

MARITAL STATUS
Married 155 62
Unmarried 85 34
Widower 10 4

TOTAL 250 100

COUNTRY EMPLOYED IN GULF
Saudi Arabia 125 50
Qatar 60 24
Dubai 50 20
Bahrain 15 6

TOTAL 250 100
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Table 1 shows that 64 % of NRI Returnees comes under the age group of 18-40.
32% of respondents have pre degree/ Plus Two qualification. 62% of respondents
are married. 505 of Gulf returnees are from Saudi-Arabia.
Second section is the analysis part of the reasons behind the Gulf Returnees. Visa
expiry, Work issues, Health issues, family issues and Covid issues are the option
given in the questionnaire.

Table 2: Model fit Indices for CFA Reason for Return from Gulf

2 DF P Normed GFI AGFI NFI TLI CFI RMR RMSEA
 2

Reason for Return 12.559 5 .028 2.520 .988 .888 .997 .985 .998 .014 .103

(Source: Survey data).

 All the attributes loaded significantly on the latent constructs. The value of the fit
indices indicates a reasonable fit of the measurement model with data. In short the
measurement model confirms to the factor structure of the constructs.

Table 2.1: Regression Coefficient

Path Estimate CR P Variance 
explained 

Visa Expiry -> Reason for Return 0.953 26.155 <0.001 90.8 
Work Pressure  ->Reason for Returrn 0.859 18.099 <0.001 86.2 

Health issue  -> Reason for Return 0.886 19.692 <0.001 97.3 

Family Issue-> Reason for Return 0.973 30.117 <0.001 94.7 
Covid Issue-> Reason for Return 0.987 35.296 <0.001 78.5 

Fear or Anxiety-> Reason for Return 0.929 23.173 <0.001 73.8 

Job loss -> Reason for Return 0.988 35.861 <0.001 90.8 

Source: Survey data.

H1: Visa Expiry is a reason for return of Gulf Returnee
The results revealed that the Visa expiry is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.953, which is more than
0.4 (also p value was significant). So accept the hypothesis H1 and conclude that
Visa expiry is a reason for return of Gulf Returnee.
H2: Work Pressure is a reason for return of Gulf Returnee
The results revealed that the work pressure is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.859, which is more than
0.4 (also p value was significant). So we accept the hypothesis H2and conclude that
work pressure is a reason for return of Gulf Returnee.
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H3: Health issue is a reason for return of Gulf Returnee.
The results revealed that the Health issue is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.886, which is more than
0.4 (also p value was significant). So we accept the hypothesis H3and conclude that
Health issue is a reason for return of Gulf Returnee.
H4: Family issue is a reason for return of Gulf Returnee.
The results revealed that the Family Issue is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.973, which is more than
0.4 (also p value was significant). So we accept the hypothesis H4and conclude that
Family issue is a reason for return of Gulf Returnee.
H5: Covid Issue is a reason for return of Gulf Returnee.
The results revealed that the Covid issue is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.987, which is more than
0.4 (also p value was significant). So we accept the hypothesis H5and conclude that
Covid Issue is a reason for return of Gulf Returnee.
H6: Fear or Anxiety is a reason for return of Gulf Returnee.
The results revealed that the Fear or Anxiety is a Reason for Return as the standardised
direct effect of this construct on Reason for Return was 0.929, which is more than
0.4 (also p value was significant). So we accept the hypothesis H6and conclude that
Fear or Anxiety is a reason for return of Gulf Returnee.
H7: Job loss is a reason for return of Gulf Returnee.
The results revealed that the Job loss is a reason for return of Gulf Returnee. as the
standardised direct effect of this construct on Influencing factors was 0.988, which
is more than 0.4 (also p value was significant). So we accept the hypothesis H7and
conclude that Job loss is a reason for return of Gulf Returnee.
Last and third section reveals the comparison between priority of spending were in
gulf countries and priority of spending returned from gulf countries.
From the table 3 it shows that, the first highest mean is for family expenses, personal
expenses and children education and the lowest three mean is for payment of insurance
premium, purchase of shares and securities and entertainment when they were in
gulf countries.
The priorities were changed when they back to Kerala, first three highest mean is
for family expenses, children education and personal expenses and the lowest three
mean is for entertainment, payment of insurance premium, and investment in child
welfare plan.

FINDINGS

This study reveals that the demographical profile, reasons and Priority of spending
habits in Gulf returnees because of the covid pandemic. Most of the gulf returnees
are 18-40 age old group. Above 50% of respondents are married. Only 20 respondents



39

are holding Post Graduation qualification. Most of the respondents have plus two/
pre degree qualification. Visa issues, family issues, health issues, work load, job
loss and fear and anxiety are the reason for return of Gulf Returnee. Before covid -
19 family expenses, personal expenses and children education were first ranking
priority of gulf returnees. But when they came back from gulf, their priorities changes
as family expenses, children education and personal expenses. And their last priority
goes to entertainment.

Table 3: Comparison of Priority of Spending of Gulf returnee Before and
After Return

Particulars  
 

After Return Before Return 
Mean Rank Mean Rank 

Family expenses 11.01 1 10.62 1 
Personal expenses 8.02 3 8.77 2 
Children's education 10.01 2 9.36 3 
Jewellery 7.21 4 8.26 4 
Investment in house, building etc 7.11 5 7.26 6 
Medical check up 5.11 7 6.38 9 
Entertainment 1.4 11 4.24 7 
Investment in child welfare plan 3.10 9 4.16 10 
Payment of insurance premium 2.00 10 3.26 8 
Purchase of shares and securities 5.01 8 2.14 11 
Savings like KSFE, FD, Post office savings 6.01 6 1.55 5 
 

CONCLUSION

The COVID-19 pandemic, that originated in the Chinese city of Wuhan, has spread
to nearly every country across the globe. Due to the COVID-19 pandemic the economy
which is dependent on the foreign economy is experiencing a negative situation in
2020 – 21.  Gulf money remitted by Keralites to their mother land is the strongest
economic pillar of Kerala. Kerala has an emigration history in Arab countries over
50 years. They built up a strong economic pillar for the welfare initiatives of Kerala
State. Nearly 2.5 billion Keralites are residing in GCC. Visa issues, family issues,
health issues, work load, job loss and fear and anxiety are the reason for return of
Gulf Returnee. Before covid -19 family expenses, personal expenses and children
education were first ranking priority of gulf returnees. But when they came back
from gulf, their priorities changes as family expenses, children education and personal
expenses. And their last priority goes to entertainment.

Effect of Covid 19 on Spending Habit of Gulf Returnees
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Role of Various E-Commerce Entities Under the Consumer
Protection Act, 2019 and the Consumer Protection (E-Commerce)
Rules, 2020: A Jurisprudential Insight

Dr. Rakesh Kumar Singh*

ABSTRACT

With the advent of globalisation and technical advancement, the online selling has grown
into leaps and bounds. Currently, the e-commerce has become an important business policy.
With the growth in e-commerce, the reports are coming that the consumers are exploited.
With the onset of reforms in virtual economy and online transaction, it has become very
important to remove injustice and eliminates unfair trade practices in the e-commerce sector
so that the interests of the consumers are not infringed and the equality in the business
sector can be maintained. The manipulation of prices is required to be checked. E-commerce
sites should have the proper mechanism to redress the grievances of the consumers; to return
the goods and to refund the money. The authors have tried to find out in this article how
different e-commerce entities are addressing these issues. This is why the authors have primarily
selected the Consumer Protection Act, 2019 and the Consumer Protection (E-Commerce)
Rules, 2020 to find out whether, the vulnerable section of consumers, who are engaged in
online shopping and online monetary transaction, are properly protected or not.

INTRODUCTION

In this era of globalisation and privatisation, the greater degree of importance is
entrusted upon in study of the liberty of consumer in choosing their product. With
the onset of reforms in the international trade, consumerism aims to remove injustice
and eliminates unscrupulous business habits so that the interests of the consumers
are protected in a just manner and are not infringed. Now, again the question
arises that the rights of the consumers should be protected strongly emphasizing
upon Sustainable Consumption. It is necessary to engage our manufacturers and
producers to co-create products and services that support efficient, sustainable
consumption. It is required to alter our lifestyle for sustainability which has a valuable
chance to reorient our lives for substantive improvement. The faster we act, the
more significant is the win (Mitra, 2019).1

* Associate Professor and Associate Dean, School of Humanities, Management & Law The Neotia
University, West Bengal.

1. Mitra, S., (2019). The ABC of Sustainable Consumption. The Hindu.



CPJ LAW JOURNAL [Vol. XII, JAN. 2022]42

According to Shorter Oxford English Dictionary,2 ‘Consumer’ means ‘a person who
exploits or uses a thing’ or ‘a person who uses an article or commodity, or ‘a user
of goods and services.3 With the advent of globalisation and technical advancement,
the online selling has grown into leaps and bounds. Things are easily available
now for the consumers. Thus, the e-commerce has become an important business
policy. Sellers are selling the products or providing services through virtual platform
and buyers are buying products from these sellers. There are several online sites
like Amazon, Flipkart, etc. where one can buy any product they want. Sellers advertise
on these online sites about their products along with price. After getting the order,
these online sites send the products to their customers through the sellers. In the
above context this paper will also try to analyse the rights of the consumers and
how they are protected through the prism of the Consumer Protection Act, 2019.
This new Statute was indeed the need of the hour. With so many changes in consumer
behaviour and product dynamics, enactment of new legislation was inevitable.

CONSTITUTIONAL PERSPECTIVES

Directive Principles of State Policy in Articles 38, 39, 42, 43, 46 and 47 states that
the State will endeavour to make sure about a social request for the advancement
of government assistance of the individuals (Singh, 2016);4 further it will aims at
working of the monetary framework doesn’t proceed to amass the riches and all
the available resources of creation to a typical impediment, it will make arrangement
for making sure about just and accommodating states of work and it should attempt
to fabricate a financial association or to make reasonable enactment to guarantee a

2. Stevenson, A. (Ed.), (2010). Oxford dictionary of English. Oxford University Press, USA.
3. Consumer Protection Act, 2019,Section 2 (7) – “a consumer means any person who –

(i) buys any goods for a consideration which has been paid or promised or partly paid and
partly promised, or under any system of deferred payment and includes any user of such
goods other than the person who buys such goods for consideration paid or promised or
partly paid or partly promised, or under any system of deferred payment, when such use is
made with the approval of such person, but does not include a person who obtains such
goods for resale or for any commercial purpose; or

(ii) hires or avails of any service for a consideration which has been paid or promised or partly
paid and partly promised, or under any system of deferred payment and includes any
beneficiary of such service other than the person who hires or avails of the services for
consideration paid or promised, or partly paid and partly promised, or under any system of
deferred payment, when such services are availed of with the approval of the first mentioned
person, but does not include a person who avails of such service for any commercial purpose.
Explanation – For the purpose of this clause –
(a) the expression “commercial purpose” does not include use by a person of goods bought

and used by him exclusively for the purpose of earning his livelihood, by means of self-
employment;

(b) the expression “buys any goods” and “hires or avails any services” includes offline or
online transactions through electronic means or by teleshopping or direct selling or
multi-level marketing.”

4. Singh, M.P., (2016).V. N. Shukla’s Constitution of India. Eastern Book Company.
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fundamental standard life to the laborers who proceed to shape a tremendous piece
of buyers. Today Consumer Movement is undergoing in a form of silent revolution.
It has brought qualitative and quantitative changes in the people’s lives and has
enabled them to organize as an effective force to reckon with (Bhan, 2012).5

These are the cardinal standards and commendable targets which the Union and State
Governments are needed to change over energetically at the appropriate time of time
to improve the personal satisfaction of the customers. The Constitution of India gives
that the states will work in a manner to ensure the monetary enthusiasm of particularly
the more vulnerable gathering of the general public and simultaneously secure them
social foul play and all types of misuse. It is the obligation of the State to secure the
wellbeing of its kin and will endeavour to raise the degree of nourishment and way of
life of individuals. Commercialization as a social idea will give chance to the purchasers
to get more estimation of the cash which they will spend on a specific item. It will
expand the purchasing effectiveness and surplus buying power which empowers the
purchasers to purchase more products. The idea of Consumerism6 won’t permit undesirable
and hazardous items in the Indian market (Nayak, 1991). Commercialization advances
buyer government assistance and customer fulfilment which empowers the makers
and fabricates to deliver more in the improvement of economy, and it will likewise
assist with reshaping and recover the stressed economy of the nation.

GROWTH OF E-COMMERCE

The inadequacy of the Consumer Protection Act, 1986 and other associated laws
has surged the insecurity and lack of trust among online customers. The significance
of digital payments pursued by the Government of India’s essential demonetisation
policy-2016 has pushed for online transaction security and consumer protection in
e-commerce activities. E-commerce has seen a boom in COVID-19 pandemic situation
too. E-commerce giants like Amazon, Flipkart made some serious profit during
COVID 19 situation. Firstly, this is because most of the shops were closed due
lockdown restrictions. People could not buy products from them. People opted for
buying groceries and vegetables from online grocery sites like Grofers, Big Basket
etc. Secondly, this also prove that people are heading towards online shopping
more than physical shopping because of norms like physical distance, lockdown,
etc. People have found it efficient, cost-saving and easy to shop online. Thus, it can
be concluded that, to an extent, a good number of people have actually preferred
online shopping. They have got accustomed to online transaction, online payment,
etc. Nowadays, most of the people will have Paytm, Google Pay, Phone Pay or
BHIM UPID applications in their mobile phone. Banks are also banking on this
choice of common people and trying to improve their online transaction facilities.
As for example, State Bank of India has come up with YONO app.

5 Bhan, A., (2012). Consumer Movement In India - Need And Importance, Consumer Protection In India –
Issues And Concerns. Centre For Consumer Studies, Indian Institute of Public Administration.
Suresh Misra & Sapna Chadah Ed. New Delhi at p. 507.

6 Consumerism’ means ‘protection of the interest of the consumer’s’ – See Nayak, R. K. (1991).Consumer
Protection Law in India-An Eco-Legal Treatise on Consumer Justice. N.M Tripathi, 11.
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The preceding paragraph proves that there is a radical change in the choice of
consumers. People are getting more comfortable with online transaction and online
buying. It actually opens a new door for the economy. But unfortunately, the new
legal issues are also cropping up in last few years. Online fraud, monopoly issues,
etc have increased in last few years. There was no such law to govern these areas
until Consumer Protection Act, 2019 replaced the Consumer Protection Act, 1986.
The Act became effective with effect from 20 July 2020. The Government has now
notified the Consumer Protection (E-Commerce) Rules, 2020 (E-Commerce Rules)
with effect from 23 July 2020.7 The rules have been formulated to address the e-
commerce issues. It is quite evident that to attract additional investment from business
entities and to engage with the global market, India has to gain the confidence of
both the business entities and e-consumers. The aforesaid two legislations primarily
govern India’s e-commerce transaction and businesses.

THE CONSUMER PROTECTION ACT, 2019: LEGAL FRAMEWORK

The Consumer Protection Act, 2019 was passed by the Parliament and got Presidential
consent on ninth August 2019.8 The Preamble of the Act states about the security of
the purchasers and for the said reason, to set up experts for ideal and viable
organization and settlement of shopper’s questions and for issues associated therewith
or accidental thereto.9 The new Act has characterized ‘consumer’ as an individual
who purchases any products or avails a service for consideration.10 The Act does

7 The Consumer Protection (E-Commerce) Rules, 2020
8 The Consumer Protection Act, 2019
9 Ibid.
10 The Consumer Protection Act, 2019, s. 2(7).

“a consumer means any person who –
(i) buys any goods for a consideration which has been paid or promised or partly paid and

partly promised, or under any system of deferred payment and includes any user of such
goods other than the person who buys such goods for consideration paid or promised or
partly paid or partly promised, or under any system of deferred payment, when such use is
made with the approval of such person, but does not include a person who obtains such
goods for resale or for any commercial purpose; or

(ii)  hires or avails of any service for a consideration which has been paid or promised or
partly paid and partly promised, or under any system of deferred payment and includes
any beneficiary of such service other than the person who hires or avails of the services for
consideration paid or promised, or partly paid and partly promised, or under any system of
deferred payment, when such services are availed of with the approval of the first mentioned
person, but does not include a person who avails of such service for any commercial purpose.

Explanation – For the purpose of this clause –
(a) the expression “commercial purpose” does not include use by a person of goods bought

and used by him exclusively for the purpose of earning his livelihood, by means of self-
employment;

(b) the expression “buys any goods” and “hires or avails any services” includes offline or
online transactions through electronic means or by teleshopping or direct selling or
multi-level marketing.”
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include any act of purchasing where the purchased good is for resale or a good or
service for ‘commercial purpose’. The expression ‘commercial purpose’ does not
include the purpose of self-employment, i.e. use of goods bought by a person and
used by him exclusively in order to earn a livelihood.11 It covers transactions through
all modes including offline or online transactions through electronic means or by
teleshopping or direct selling or multi-level marketing.12 It also provides about
consumer rights which include the right to be protected, the right to be informed,
the right to be assured, the right to be heard, the right to seek redressal against
unfair trade practices, and the right to consumer awareness.13

It further provides for Consumer Protection Councils at National, State and District
Level.14 The Act seeks to establish a Central regulator, i.e. the Central Consumer
Protection Authority (CCPA). It works into matters which relate to violation of
consumer rights, false and misleading advertisements, unfair trade practices. The
said authority would also have a dedicated investigation wing which will be
responsible for conducting inquiries/investigations and it will also have the power
of search and seizure.15The Central Consumer Protection Authority has been conceded
wide powers to take suo moto activities, review items, direct repayment of the cost
of merchandise/administrations, cancel licenses and document class-action suits where
a purchaser grievance is for more than one individual.16 Further, it accommodates
the demonstration of Mediation as an Alternate Dispute Resolution component,
which makes the cycle of Dispute arbitration more straightforward and speedier.
This will help in the speedier solution of disputes and decrease pressure on Consumer
Courts, which are over-burdened with various cases forthcoming before them. Again,
unfair Trade Practice implies a trade practice where the merchant receives any out
of line technique or misleading practice. The distinctive element of this new Act is
it talks about liability of Product. Product liability is the obligation of an item maker,
dealer, or Service supplier to offer pay to a purchaser if there should be an occurrence
of any mischief or injury due to deficiency in service or defect in goods.
The most critical effect of this Statute is that it brings online transaction under its
ambit. Importantly, the Act has expanded the monetary ward of District Commission
up to 1 crore,17 State Commission from 1 crore to 10 crores18, and National Commission
over 10 crores19. The new Act is additionally adaptable enough to let the customers
file grievances to the e-commerce entities by online mode. Online grievance mechanism
will certainly help the vulnerable section of the consumers who feel like they are

11 Ibid.
12 See Explanation, The Consumer Protection Act, 2019, s. 2(7).
13 The Consumer Protection Act, 2019, s. 2(9).
14 The Consumer Protection Act, 2019, ss. 3-9.
15 The Consumer Protection Act, 2019, ss. 15(1), 22(1)
16 The Consumer Protection Act, 2019, ss. 82-87.
17 The Consumer Protection Act, 2019, s. 34.
18 The Consumer Protection Act, 2019, s. 47.
19 The Consumer Protection Act, 2019, s. 58.
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defrauded. It is quite dissimilar to the on-going act of recording it at the spot of
procurement or at the enlisted office address of the merchant. The new Consumer
Protection Act, 2019 has attempted to fill the holes which were inadequate in the
old Act. The new Act is attempting to stay up with the adjustments in business
strategies and trade through e-commerce entities.

CONSUMER PROTECTION (E-COMMERCE) RULES, 2020

E-commerce entity includes any person who owns, operates or manages digital or
electronic facility or platform for electronic commerce, but does not include a seller
offering his goods or services for sale on a marketplace e-commerce entity.20

Thus, if a seller offering his goods or services for sale on a marketplace e-commerce
entity does not fall under the purview of e-commerce. It falls under the purview of
marketplace e-commerce entity. There’s difference between the two. The market
place e-commerce entity means an e-commerce entity which provides an information
technology platform on a digital or electronic network to facilitate transactions between
buyers and sellers.21Difference between e-commerce and marketplace entity has been
discussed in details later on in this article. First, the authors try to discuss the
concept of e-commerce before the readers here. Three types of entities have been
discussed under the E-commerce Rules - E-commerce entity, Marketplace e-commerce
entity and Inventory e-commerce entity. Role of all these entities is discussed in
this article.

E-commerce entity

Application of the E-commerce Rules

These Rules will apply to22:
? all goods and services bought or sold over digital or electronic network

including digital products;
? all models of e-commerce, including marketplace and inventory models of e-

commerce;
? all e-commerce retail, including multi-channel single-brand retailers and single-

brand retailers in single or multiple formats; and/or
? all forms of unfair trade practices across all models of e-commerce.

Applicability to both Indian and Foreign Company

An e-commerce entity shall be a company incorporated under the Companies Act,
1956 (1 of 1956) or the Companies Act, 2013 (18 of 2013) or a foreign company
covered under clause (42) of section 2 of the Companies Act, 2013 (18 of 2013) or an

20 The Consumer Protection (E-Commerce) Rules, 2020,r. 3(1)(b).
21 The Consumer Protection (E-Commerce) Rules, 2020,r. 3(1)(g).
22 The Consumer Protection (E-Commerce) Rules, 2020,r. 2.
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office, branch or agency outside India owned or controlled by a person resident in
India as provided in sub-clause (iii) of clause (v) of section 2 of the Foreign Exchange
Management Act, 1999 (42 of 1999).23 It is quite interesting that the E-commerce
Rules 2020 are also applicable to an entity which is not established in India. It is
enough if it offers goods or services to consumers in India. Thus, the E-commerce
Rules 2020 would apply to both local and international e-commerce entities.

Appointment of Nodal Officer and Grievance officer

The e-commerce entity must appoint a nodal person of contact or an alternate senior
designated functionary who is resident in India, to ensure compliance with the
provisions of the Act or the rules made thereunder.24

Moreover, the E-commerce entity must form a good grievance redressal system.
Every e-commerce entity shall establish an adequate grievance redressal mechanism
having regard to the number of grievances ordinarily received by such entity from
India, and shall appoint a grievance officer for consumer grievance redressal, and
shall display the name, contact details, and designation of such officer on its platform.25

Every e-commerce entity shall ensure that the grievance officer referred to in sub-
rule (4) acknowledges the receipt of any consumer complaint within forty-eight
hours and redresses the complaint within one month from the date of receipt of the
complaint.26

Thus, the E-commerce rules have given emphasized on appointment of Nodal officer
and grievance officer so that consumers’ problems are resolved properly in the
initial stage. There have been situations where the e-commerce entities were not
taking proper steps for the fraud done by the seller. With the appointment of nodal
and grievance officer, it can be expected that this void can be resolved.

Display of Information of e-commerce entity

Every e-commerce entity shall provide the following information in a clear and
accessible manner on its platform, displayed prominently to its users, namely27: —

? legal name of the e-commerce entity;
? principal geographic address of its headquarters and all branches;
? name and details of its website; and
? contact details like e-mail address, fax, landline and mobile numbers of customer

care as well as of grievance officer.
Where an e-commerce entity offers imported goods or services for sale, it shall

23 The Consumer Protection (E-Commerce) Rules, 2020,r. 4(1)(a).
24 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(1)(b).
25 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(4).
26 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(5).
27 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(2).
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mention the name and details of any importer from whom it has purchased such
goods or services, or who may be a seller on its platform.28

No unfair trade practices and manipulation of price

No e-commerce entity shall adopt any unfair trade practice, whether in the course
of business on its platform or otherwise.29Moreover, no e-commerce entity shall
manipulate the price of the goods or services offered on its platform in such a
manner as to gain unreasonable profit by imposing on consumers any unjustified
price having regard to the prevailing market conditions, the essential nature of the
good or service, any extraordinary circumstances under which the good or service
is offered, and any other relevant consideration in determining whether the price
charged is justified.30

These two provisions are interesting addition. E-commerce platforms like Amazon,
Flipkart have provided in past and are still providing huge discounts on products.
This is making the competition unfair for mid-sized or small-scale companies. This
provision aims at providing equal ground for the business entities. It aims at putting
a bar on price manipulation.

Partner in the convergence process of the National Consumer Helpline of the Central Government

An e-commerce entity shall endeavour on a best effort basis to become a partner in
the convergence process of the National Consumer Helpline of the Central
Government.31 The e-commerce entity has now responsibility to help in resolving
the issue through the National Consumer forum.

No Cancellation charges

No e-commerce entity shall impose cancellation charges on consumers cancelling
after confirming purchase unless similar charges are also borne by the e- commerce
entity, if they cancel the purchase order unilaterally for any reason.32 This is an
interesting relief for the consumers buying online. Here, it is not even possible for
the consumers to check the products properly. In that case, the cancellation charge
will not only put a huge burden on consumers but also make them vulnerable. This
provision protects the exploitation of the consumer.

Recording of Consent

Every e-commerce entity shall only record the consent of a consumer for the purchase
of any good or service offered on its platform where such consent is expressed

28 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(6).
29 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(3).
30 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(11).
31 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(7).
32 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(8).
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through an explicit and affirmative action.33 No such entity shall record such consent
automatically, including in the form of preticked check boxes. Here the E-commerce
rule has not cleared what amounts to explicit and affirmative consent. Here, it
seems like such consent will depend on the circumstances of the case.

Refunding

As per every e-commerce entity shall make all payments towards accepted refund
requests of the consumers as prescribed by the Reserve Bank of India or any other
competent authority under any law for the time being in force, within a reasonable
period of time, or as prescribed under applicable laws.34

No Discrimination

E-commerce entities must not discriminate between the consumers of same class or
make any arbitrary classification amongst the consumers, affecting the rights of the
consumers.35 Here the legislators try to enforce right to equality guaranteed under
Indian Constitution. Even if there’s no such classification, this provision aims at
what constitution guarantees – the right to equality. If anyhow the entity is found
to be involved in such classification, obviously one can file petition under Article
32 on ground of violation of Article 14. But with this provision, this is now a
statutory right for a consumer too if he faces any discrimination.

Marketplace e-commerce entity

The market place e-commerce entity means an e-commerce entity which provides
an information technology platform on a digital or electronic network to facilitate
transactions between buyers and sellers.36 The E-commerce rules have laid down
certain obligations of market place e-commerce entity.

Liability under the Information Technology Act, 2000

A marketplace e-commerce entity which seeks to avail the exemption from liability
under sub-section (1) of section 79 of the Information Technology Act, 2000 (21 of
2000) shall comply with sub-sections (2) and (3) of that section, including the provisions
of the Information Technology (Intermediary Guidelines) Rules, 2011.37

Undertaking

Every marketplace e-commerce entity shall require sellers through an undertaking
to ensure that descriptions, images, and other content pertaining to goods or services

33 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(9).
34 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(10).
35 The Consumer Protection (E-Commerce) Rules, 2020, r. 4(11)(b).
36 The Consumer Protection (E-Commerce) Rules, 2020, r. 3(1)(g).
37 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(1).
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on their platform is accurate and corresponds directly with the appearance, nature,
quality, purpose and other general features of such good or service.38

Display of information

Every marketplace e-commerce entity shall provide the following information in a
clear and accessible manner, displayed prominently to its users at the appropriate
place on its platform:

• details about the sellers offering goods and services, including the name of
their business, whether registered or not, their geographic address, customer
care number, any rating or other aggregated feedback about such seller, and
any other information necessary for enabling consumers to make informed
decisions at the pre purchase stage39

Moreover, a marketplace e-commerce entity shall, on a request in writing
made by a consumer after the purchase of any goods or services on its platform
by such consumer, provide him with information regarding the seller from
which such consumer has made such purchase, including the principal
geographic address of its headquarters and all branches, name and details of
its website, its email address and any other information necessary for
communication with the seller for effective dispute resolution.

• a ticket number for each complaint lodged through which the consumer can
track the status of the complaint.40

• information relating to return, refund, exchange, warranty and guarantee,
delivery and shipment, modes of payment, and grievance redressal mechanism,
and any other similar information which may be required by consumers to
make informed decisions.41

• information on available payment methods, the security of those payment
methods, any fees or charges payable by users, the procedure to cancel regular
payments under those methods, charge-back options, if any, and the contact
information of the relevant payment service provider.42

• all information provided to it by sellers under sub-rule (5) of rule 6.43

• an explanation of the main parameters which, individually or collectively, are
most significant in determining the ranking of goods or sellers on its platform
and the relative importance of those main parameters through an easily and
publicly available description drafted in plain and intelligible language.44

38 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(2).
39 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(a).
40 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(b).
41 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(c).
42 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(d).
43 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(e).
44 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(3)(f).
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Terms and Conditions

Every marketplace e-commerce entity shall include in its terms and conditions generally
governing its relationship with sellers on its platform, a description of any differentiated
treatment which it gives or might give between goods or services or sellers of the
same category.45

Record of information

Every marketplace e-commerce entity shall take reasonable efforts to maintain a
record of relevant information allowing for the identification of all sellers who have
repeatedly offered goods or services that have previously been removed or access
to which has previously been disabled under the Copyright Act, 1957 (14 of 1957),
the Trade Marks Act, 1999 (47 of 1999) or the Information Technology Act, 2000 (21
of 2000).46 But no such e-commerce entity shall be required to terminate the access
of such seller to its platform pursuant to this sub-rule but may do so on a voluntary
basis.
The sellers also have certain duties on marketplace.47 The duties are as follows -

• No seller offering goods or services through a marketplace e-commerce entity
shall adopt any unfair trade practice whether in the course of the offer on
the e-commerce entity’s platform or otherwise.48

• No such seller shall falsely represent itself as a consumer and post reviews
about goods or services or misrepresent the quality or the features of any
goods or services.49

• No seller offering goods or services through a marketplace e-commerce entity
shall refuse to take back goods, or withdraw or discontinue services purchased
or agreed to be purchased, or refuse to refund consideration, if paid, if such
goods or services are defective, deficient or spurious, or if the goods or
services are not of the characteristics or features as advertised or as agreed
to, or if such goods or services are delivered late from the stated delivery
schedule.50But, in the case of late delivery, this sub-rule shall not be applied
if such late delivery was due to force majeure.

• Any seller offering goods or services through a marketplace e-commerce
entity shall:51

• have a prior written contract with the respective e-commerce entity in
order to undertake or solicit such sale or offer;

45 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(4).
46 The Consumer Protection (E-Commerce) Rules, 2020, r. 5(5).
47 The Consumer Protection (E-Commerce) Rules, 2020, r. 6.
48 The Consumer Protection (E-Commerce) Rules, 2020, r. 6(1).
49 The Consumer Protection (E-Commerce) Rules, 2020, r. 6(2).
50 The Consumer Protection (E-Commerce) Rules, 2020, r. 6(3).
51 The Consumer Protection (E-Commerce) Rules, 2020, r. 6(4).
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ABSTRACT

A strong Intellectual Property Regime influences the inflows of FDI, technology transfers,
and trade that may have a bearing on the country’s growth. For an effective IP
regime, efficient dispute resolution mechanism is essential. Intellectual Property Appellate
Board (IPAB) has been constituted by the Central Government in the Ministry of
Commerce and industry on 15th September 2003 tohear appeals against the decisions
of the Registrar in various intellectual property matters related to registration,
cancellation, and opposition. The purpose of the present research is to analyse the
functioning of IPAB as analternative to the court system and to find out efficacy of
its dispute redressal mechanism in thematter of Intellectual Property.Though the IPAB
was constituted as a specialized alternative tribunal to the High Courts inIntellectual
Property disputed, there are concerns about its precise role in the existing
judicialhierarchy. The primary object behind conceptualizing and establishing the IPAB
was to create aspecialized appellate mechanism capable of providing speedy disposal
of appeals andrectification applications and simultaneously lessen the litigation burden
on the High Courts.IPAB was intended to serve as a more efficient alternative to the
High Courts in intellectual property matters. However, the situation is made complex
by the overlappingjurisdiction of the IPAB on the one hand and the Registrar on the
other. The Act is also silent as towhether appeals against the decision of the IPAB
will lie to the High Court. Recently, Government of India with Ordinance dated 4th

April abolished IPAB and mandated to transfer all its disputes to Commercial Court.
Later, the Department Related Parliamentary Standing Committee on Commerce, in
its 161st Report dated 23rd July presented before Rajya Sabha recommended re-
establishment of IPAB and its Judicial Impact Assessment. In this context, it is intended
to study the positioning of the IPAB in the existing judicialstructure in India. The
purpose is to assess the appellate role performed by the IPAB and examineits relationship
with the High Court. The paper highlights the functioning ofIPAB with respect to
various parameters including quorum, technicality, expertise, and speed of dispute
resolution in high stake IP matters and what doesn’t work out, which led to the
Tribunals Reforms (Rationalization and Conditions of Service) Ordinance, 2021.
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INTRODUCTION

The concept of property was undetermined by the people in the olden days, especially
for the nomadic communities, who moved from one place to another in search of
food and shelter. Gradually, the need to claim ownership gained recognition, which
consequentially gave rise to the concept of ‘Property’.
The early inventions of those days transformed into what we today perceive as the
‘modern technology’1. This concept of Property progressively yielded a varied array
of tones and shades, and as a result of this rapid evolution, several branches of
Property law emerged.
Intellectual Property(IP) is one of the most distinguished and unique branches of
Property Law. The World Trade Organization defines Intellectual Property Rights
(IPRs) as the rights conferred upon persons over the creation of their minds2. Such
persons enjoy, subject to spatial and durational limitations, exclusive rights over
their inventions and their respective uses. In other words, the right holders get the
right to exclude others from using their creations without seekingtheirprior permission.
According to the Convention Establishing World Intellectual Property Organization
(WIPO), 1967:

“An intellectual property includes the rights relating to (i) literary, artistic and scientific
works; (ii) performance of performing artists, phonograms and broadcasts; (iii) inventions
in all fields of human endeavor; (iv) scientific discoveries; (v) industrial designs;(vi)
trademarks, service marks, commercial names and designations; (vii) Protection against
unfair competition; and all other rights resulting from intellectual activity in the
industrial, scientific, literary or artistic fields”.3

Intellectual Properties relate to those pieces of information which can be incorporated
in tangible objects at the same time in an unlimited number of copies, at different
locations, anywhere in the world. The property is not in those copies but in the
information reflected in those copies4.
There are many types of Intellectual Properties like Copyright, Trademark, Patents,
Designs, etc. whichtake up forms from time to time, calling for different mechanisms
and means to protect them. Today, IPRs have a major role to play in technological
advancement in such ways through which they:

(a) provide mechanisms and modes for dealing with infringement, piracy, and
unlawful use of an author’s intellectual property;

1 Elizabeth Verkey, Intellectual Property Law and Practice, 1 (Eastern Book Company, Lucknow, 1st
edn., 2015)

2 World Trade Organization, What are Intellectual Property Rights?(WTO, 2021), available at https://
www.wto.org/english/tratop_e/trips_e/intel1_e.htm (last visited on July 15, 2021)

3 Convention Establishing World Intellectual Property Organization,(as amended on September 28,
1979), art. 2(viii), available at https://wipolex.wipo.int/en/text/283854 (last visited on Aug. 2, 2021)

4 V.K. Ahuja, Law Relating to Intellectual Property Rights, 3 (Lexis Nexis, Haryana, 3rd edn., 2017)
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(b) make a pool of knowledge available to the general public because all types
of IP, with the exception of trade secrets, are published5.

Though, it still seems that the law relating to IPRsiseven today, a very widely
unexplored fieldbecause it is an extremely dynamic and ever-evolving domain of
knowledge.Originally, only patents, trademarks, and industrial designs were protected
as ‘Industrial Property’, but the term now holds a far broader meaning6.
The vitality of IPRs lies in the fact that they promise enormous economic gains to
the inventor and to the country of their origin. The copious benefits accrued from
them can be seen both at the micro and macro levels.They prove not only useful for
the creators/inventors of the IP but also provide adequate recognition and protection
for the development of the nations they are protected in7.
Inventions are not made in a day; they call for the sweat and blood of the inventors.
Without any incentives of IP Protection, the inventors might lack the motivation to
innovate. The incentives which are attached to IPRs are the main attractions for
most inventors to innovate new IP’s.
IPRs are important for the following reasons:
Firstly, they ensure that the inventors receive their due share in the form of commercial
gains in order to incentivize them to work their inventions to fruition;
Secondly, it is in the general public interest to bring the novel and efficient knowledge
of the subject-matter of IP protection into the public domain.8 With the knowledge
falling in the public domain, a push is given for more individuals to contribute and
fill the gaps in the research of other creators, thereby adding to the stock of knowledge.
Thirdly, the knowledge has the potential to act as a catalyst for the economic and
social development of the society and to encourage the inventors to work on new
technology, which would then concomitantly reach the public at large.9

In light of the above, the importance of creating a robust protection regime cannot
be overemphasized. As a natural corollary to the creation of such a regime, strong
appellate mechanisms are needed to be put in place, and it is only then that the
system would be all-embracing of its true essence. Since IPR involves technical and
complex aspects, on the first blush, it appears lucrative that a specialized forum
deals with the disputes arising in relation thereto.

5 Ibid.
6 Chandra NathSaha and Sanjib Bhattacharya, “Intellectual Property Rights: An Overview and

Implications in Pharmaceutical Industry”, 2(2)J Adv Pharm Technol Res. 88 (2011), available at https:/
/www.ncbi.nlm.nih.gov/pmc/articles/PMC3217699/ (last visited on Aug. 1, 2021)

7 World Intellectual Property Organization, “The Economics of Intellectual Property” (WIPO, 2009),
available at https://www.wipo.int/edocs/pubdocs/en/economics/1012/wipo_pub_1012.pdf (last
visited on July 15, 2021)

8 Alexandria Chun, “Economic Approaches to Intellectual Property, by Nicola Searle and Martin
Brassell” 54 (4) OsgoodeHall Law Journal 1389,1391 (2017).

9 Livia Ilie, “Intellectual Property Rights: An Economic Approach” 16 Procedia Economics and Finance
548,552 (2014).
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SPECIALIZATION

Specialization has been said to be the hallmark of modern societies10. It is not a
newfangled phenomenon in the legal field and re-visiting the 17th Century would
show that specialized establishments have existed since then. The trend that has
been set by the authorities adjudicating excise and income tax apart matters led to
the growth of specialized fora.
It is widely believed that specialized fora potentially bring in a system that deals
with the concerned subject-matter in an effective fashion. The costs and time associated
with dispute resolution is also expected to go down with the development of
specialized jurisprudence. Generally speaking, problems like tunnel vision are a
real possibility whenever specialization is opted11. However, choosing to go for a
specialized setup needs consideration of various things and mere overcrowding of
the courts cannot be used as an excuse to create tribunals.12

An international report13 points out that specialized courts have many pros- both
for the individuals owning IPRs and the Governments. It found them to be more
efficacious in terms of cost and time.
As WIPO defines it, a specialized IP court is “an independent public judicial body that
can operate at national or regional levels to adjudicate certain types of disputes
relating to IP rights, but may also adjudicate other types of disputes”14.
Although there is no international obligation to establish specialized IP Courts but
lack of effective enforcement of intellectual property makes it worthless and in
recent time there is a global trend towards specialization or centralization in the
resolution of some types of IP issues. The question of whether it is advantageous or
essential to establish specialized IP Courts, on the other hand, is a difficult one to
answer because they have both benefits and drawbacks, and they are certainly not
advised in all situations.15 Any strategy to establish specialized IP Courts must be
based on a sound and well-designed framework, capable of catering to the needs of

10 Lawrence Baum, Specializing The Courts 1 (University of Chicago Press, Chicago, 2011).
11 Sarang Vijay Damle, “Specialize the Judge, Not the Court: A Lesson from the German Constitutional

Court” 91 (5) Virginia Law Review 1267 (2005).
12 Arvind P. Datar, “The Tribunalisation of Justice in India” Acta Juridica 288 (2006).
13 International Intellectual Property Institute (IIPI) and the United States Patent and Trademark

Office (USPTO), “Study on Specialized Intellectual Property Courts” (January, 2012).
14 Jacques de Werra, “A closer look at specialized Intellectual Property Court”, WIPO Magazine

(2019), available at https://www.wipo.int/wipo_magazine/en/2019/03/article_0005.html (last visited
on July 16, 2021)

15 In some countries where specialized intellectual property courts are there, don’t have jurisdiction
over all types of IP dispute. For example, most of the specialized courts have jurisdiction over
validity of intellectual property but not on infringement, contractual disputes or criminal matters.
Even in India IPAB had jurisdiction on validity of IP matters and not on cases related to infringement.
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the country they are to be introduced in, and to the subject-matter they relate to16.
There are both advantages and disadvantages of any specialized forum. The well
established advantages include improvement of the quality of justice and more
efficiency and consistency in the specialised proceedings.17 Among the disadvantages
of specialization the major concern is narrow interpretation of provisions without
considering the impact of other legislations which surrounds intellectual property
disputes.18

IPAB: THE GENESIS

Even though TRIPS Agreement under Article 41 (5)19left it open for its member
States to establish a specialized court or not20, India chose to setup a specialized
Appellate Board. The genesis of the Intellectual Property Appellate Board (hereinafter
“IPAB”) can be traced back to the year 2003 when it was introduced as an appellate
body for the adjudication of appeals arising out of the decisions rendered by the
Registrars in matters related to Trade Marks and Geographical Indications. It was
only after it functioned continuously for four years that the Legislature deemed it
fit to make it an appellate body qua Patents as well and pursuant thereto the Patents
Act, 1970 was amended in 2007. Since prior to the introduction of IPAB in the
Patent regime it was the Hon’ble High Courts that dealt with appeals, after the said
amendment all the pending appeals were transferred to IPAB. It is pertinent to note
that the said amendment did not only assign the appellate functions to IPAB but
also bestowed upon it the power to adjudicate Rectification Applications originally.
The ambit of jurisdiction of the IPAB witnessed further expansion in the year 2017
again when the Legislature, by way of the Finance Act of 201721, brought the functions
of Copyright Board within its purview. The said Act was applied retrospectively
and even the pending disputes were transferred to IPAB. Thereafter, the Legislature,
for the disputes arising in relation to Plant Varieties, invoked the transitional provision
provided in the Protection of Plant Varieties and Farmers Act22 and conferred IPAB
with the responsibility and authority to adjudicate appeals23.

16 Ministry of Justice, “Specialised Courts Strategy” 8 British Columbia, (2016), available at https://
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/
specialized-courts-strategy.pdf (last visited on Aug. 2, 2021)

17 Jacques De Werra, Specialised Intellectual Property Court-Issues and Challenges, Second Issue,
Global Perspectives for the Intellectual Property System, CEIPI-ICTSD, Issue Number 2, 2016.

18 Ibid.
19 Section 1: general obligations 

Article 41 (5)…  It is understood that this Part does not create any obligation to put in place a
judicial system for the enforcement of intellectual property rights distinct from that for the enforcement
of law in general, nor does it affect the capacity of Members to enforce their law in general.
Nothing in this Part creates any obligation with respect to the distribution of resources as between
enforcement of intellectual property rights and the enforcement of law in general.

20 Ibid.
21 The Finance Act, 2017 (Act 7 of 2017), s.160(a)&(c).
22 The Protection of Plant Variety and Farmers Right Act, 2001 (Act 53 of 2001) s.59.
23 Id., s.56.
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CURRENT SETUP

The journey of IPAB has not been completely uncontroversial and it many shortcomings
were noticed in the functioning thereof. In order to appreciate the shortcomings, it
would be better to highlight the current setup first.

TRADE MARKS

As stated above, the Trade MarksAct, 1999andtheGeographical Indications Act, 1999
were the first legislations under which IPAB was introduced. Chapter XI of the
former deals with the provisions related to IPAB and stipulates the composition,
qualifications, term, removal and the process and powers of the board.Apart therefrom,
under section 93 of the said act, it has been stated that no court or authority can
exercise jurisdiction in relation to the matters that will be dealt by IPAB. As per the
said chapter, IPAB will be headed by a chairperson and will also have a vice
chairperson and other technical and judicial members as the Central Government
may prescribe. It will sit in benches only and each bench must have one judicial
and one technical member.24 It is important to note that in the year 2004, an order25

was passed by the Ministry of Commerce and Industry for removal of difficultiesinter
alia highlighting that due to the absence of technical members difficulties were
arising in the constitution of benches in the IPAB, and in order to remove the same,
a rule was enacted whereby presence of a technical member could be dispensed
with if the bench consisted of the chairperson or the vice chairperson
As far as the qualifications of the chairperson, vice chairperson and the members
are concerned, the Act26 provides that the chairperson shall either be a sitting or
retired Judge of a High Court or should have held the office of the vice chairperson
for two years. The qualification prescribed for appointment as vice chairperson is
that the person should either have held the office of a judicial or technical member
for a period of minimum two years or have held a post in grade I or above, for a
minimum of five years, in the Indian legal service. As far as the qualification of
judicial members are concerned, it has been stipulated that a person shall only be
entitled to become a judicial member of the IPAB if he has held a civil judicial
office for a minimum of 10 years or has held a post in grade I or above, for a
minimum of three years, in the Indian legal service.
Lastly, the qualifications prescribed for appointment as a technical member are that
the person must have been an advocate who has a specialized experience in trademark
law for at least ten years or he should have held a post not lower than a joint
registrar for a minimum of five years or should have exercised functions of a tribunal
for a minimum of a decade.
The term of the chairperson, vice chairperson and the members is five years from
the date of appointment. The age of retirement as per the act is 65 years for the

24 The Trade Marks Act, 1999 (Act 47 of 1999)s.84(2).
25 The Trade Marks (Removal of Difficulties) Order, 2004.
26 Supra note 21, s. 85
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chairperson and vice chairperson and 62 years for the members- both judicial and
technical27. All of the said functionariesare appointed by the President of India and
can be removed him on the ground of proven misbehavior or incapacity.28 Specifically,
for the appointment of the chairperson, there has to be consultation with Chief
Justice of India29. It is necessary that an enquiry has to be made by a Judge of the
Supreme Court wherein the functionary will get a reasonable opportunity of putting
forth his case before any order of removal is passed by the President.
Usually, the proceedings before the IPAB are between two parties but if any third
party has any interest in respect of a matter pending before the IPAB, he may
apply for leave to intervene as well.30

The act provides for appeal to IPAB in case a person is aggrieved by an order of
the Registrar. It has been provided therein that the appeal has to be made within 3
months of the date when the impugned order is communicated to the aggrieved
person31. It is not a hard and fast rule that an appeal not filed within the said
period will not be admitted by the IPAB, and upon showing of a sufficient cause
for the delay, it can be admitted after the expiry of the said period. The IPAB,
when it sits to adjudicate any appeal/ proceeding, is not bound by the Code of
Civil Procedure 1908. However for discharging functions in the nature of receiving
evidence, calling public records, evidence etc., it has the power of a civil court. It
works in accordance with the principles of natural justice and has the power to lay
down its own procedure. In Costa and CoPrivate Limited v. Union of India32, it was
held that IPAB is not required to follow any particular procedure so long as its
procedure was in accordance with natural justice and was free and fair.
As per the act, appeals against the following orders lie to IPAB:

a. Applications for removal of a registered trademark from the register of
trademarks on ground of non-use;

b. Application to impose limitations on the ground of non-use;
c. Those Rectification applications originally lie before the IPAB wherein the

validity of plaintiff’s trademark has been questioned by the defendant in an
infringement suit or where the plaintiff questions the validity of the registration
of defendants mark33

d. Appeals against orders of the registrar:
i. In respect of goods or services that fall either in one class or multiple

classes; and

27 Supra note 24, s.86.
28 Id., s.89.
29 Id., s.85(5).
30 The Intellectual Property Appellate Board (Procedure) Rules, 2003, Rule 15.
31 Supra note 25, s.91(2); The Trade Marks Rules 2017, Rule 125.
32 2012 SCC OnLine Del 4031.
33 Supra note 24, s.57&125.
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ii. In respect of registration or removal of trademark agents.

GEOGRAPHICAL INDICATIONS

The IPAB performs appellate role for Geographical Indications as well. Insofar as
the composition and other features of the board are concerned, they remain the
same as trademarks. As per the Geographical Indications of Goods (Registration
and Protection) Act, 1999, the following types of matters lie are to be dealt by the
IPAB:

a. Appeal against an order of the registrar made under the act or rules34;
b. Application for the cancellation of the Geographical Indication35;
c. Application for varying of registration of the Geographical Indication36;
d. Rectification of the register of Geographical Indication (where, in an

infringement suit, validity of plaintiffs geographical indication is questioned
by the defendant or when the plaintiff questions registration of defendants
Geographical Indications.)

e. Appeals:
i. In respect of any order or decision for registration or non-registration

goods or services that fall either in one class or multiple classes;
ii. In respect of orders of the registrar regarding registration or removal of

geographical indication agents.

PATENTS

Since patents require distinct technical experience as compared to trademarks and
geographical indications, the act governing patents in India i.e. the Patents Act,
1970 provides37 separate qualifications for a person to be appointed as a technical
member. It has been enshrined therein that a person can only become a technical
member if he has held the post of the Controller of Patents for a minimum period
of 5 years or has exercised his functions for the same amount of period. It also
provides that a person who has functioned as a registered Patent Agent for a minimum
of 10 years and who possess a degree in engineering or technology or masters
degree in science can also become a Patent Agent. As far as the jurisdiction of IPAB
qua patent disputes is concerned, the following is its ambit:38

a. Application for rectification of register39

34 The Geographical Indications of Goods (Registration and Protection) Act, 1999 (Act 48 of 1999),
s.27; The Geographical Indications of Goods (Registration and Protection) Rules, 2002, Rule 65.

35 Ibid.
36 Ibid.
37 The Patents Act, 1970 (Act 39 of 1970) s.116.
38 Id. s.15, 16, 17, 18, 19, 20, 25(4), 28, 51, 54, 57, 60, 61, 63, 66, 69, 78, 84, 85, 88, 91, 92, 94.
39 Id. s.71.
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b. Revocation of power patents40. However it must be noted that incase a counter
claim is preferred in such proceeding, IPAB will lose its jurisdiction and
matter can only be decided by the High Court.

c. Appeals from the order or direction of Controller:
i. Licensing of patents including compulsory license;

ii. Revocation of patent for non-working and in public interest;
iii. Registration of assignment and transmissions; and
iv. Order regarding maintenance, amendment and revocation of the patent

upon recommendations of the Opposition Board.

PLANT VARIETY

TheIPAB can hear appeals from the following orders of the authority or registrar:
a. Regarding registration of a variety;
b. Regarding registration an agent or license of a variety;
c. Regarding claim for benefit sharing;
d. Relating to revocation of compulsory license or a modification therein; and
e. Relating to payment of compensation.

There is no difference in the qualifications or composition of the benches of IPAB
when it hears appeals under this act, and it remains the same as Trade Marks Act,
1999.

COPYRIGHT

The IPAB has been entrusted with the functions of Copyrights Board and now
deals with matters regarding:

a. Whether a work has been published;
b. Date of publication;
c. Whether term of copyright is shorter than any other country;
d. Disputes regarding assignments41 and licensing42

e. Applications for license to produce and publish translation 43

f. Applications received under compulsory license for work withheld from public;
g. Compulsory license for benefit of disabled44;

40 Id. s.64.
41 The Copyright Act, 1957 (Act 14 of 1957) s.19A.
42 Id., s.30A.
43 Id., s.32.
44 Id., s.31b.
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h. Application for compulsory license in published and unpublished works45;
i. Rectification applications;
j. Application received against Tariff Scheme of Copyright Society46;

k. Dispute regarding determination of resale share rights in original copies;
l. Application for license to reproduce and publish work for certain purpose47

A striking feature of this Act is that unlike other intellectual property related acts,
it provides for a system of two appeals i.e. the first appeal lies to IPAB and the
second appeal lies to the Hon’ble High Court. However as an exception, those
orders which are made under section 6 are not appealable before the High Court.
The intention of the legislature while enacting the above provisions was to bring
about a regime that could robustly deal with Intellectual Property disputes. It appeared
to be a very promising alternative to the High Courts in the light of the fact that
each bench was also supposed to have a technical member, which could have greatly
helped in dealing with complicated disputes. Further, since the tribunal was solely
to deal with Intellectual Property disputes, it was also expected that the time taken
for disposal of disputes will reduce significantly and there will be development of
specialized jurisprudence.

SHORTCOMINGS

1. Overlapping jurisdiction

Although IPAB was conceptualized with the idea of simplifying the dispute resolution
scenario and reducing the burden on High Courts, it has been observed that things
have rather become complex. As seen above, overlapping jurisdiction has been
conferred upon the Registrar/ Controller and IPAB. Moreover, there exists a
conundrum with regard to the appellate jurisdiction of High Courts when original
function (in contrast to appellate) is performed by IPAB48.
Apart from that, Courts have passed contrary judgments when it comes to the
overlapping jurisdiction between IPAB and High Courts. There exists confusion
about necessity of obtaining leave of the Court to initiate rectification or revocation
proceedings before IPAB, if an infringement suit is pending49.

2. Another layer of litigation

Further, since decisions rendered by IPAB can be challenged by way of writ petitions50

before the Hon’ble High Courts and Special Leave Petition before the Hon’ble Supreme

45 Id., s.31A.
46 Id., s.33A&B.)
47 Id., s.32A.
48 Harshad Pathak, “The Jurisdictional Dilemma Surrounding the Intellectual Property Appellate

Board” 20Journal of Intellectual Property Rights 51-59 (2015).
49 Ibid.
50 Infosys Technologies Ltd v. Jupiter Infosys Ltd, (2011) 1 SCC 125.
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Court of India, invariably almost every aggrieved party tries to test its water before
the Hon’ble Superior Courts. This leads to delay and reduces IPAB to just an additional
layer of litigation.
A study51 points out that the time taken to dispose of a Trade Mark related matter
by IPAB ranges between 35 days to 7 years and 8 months while the same for a
Patent dispute ranges between 5.3 months to 3.83 years. Another study52 pointed
out that more than 70% of the patent cases were pending and the average disposal
rate was merely 20 cases per year.
It is crucial to note that invariably all Intellectual Property Rights are time-bound
in nature and no relaxation is given for the time period ay dispute is pending with
regard to them. This makes it necessary that quick resolution is provided. Not only
this, the fast changing technology also makes it incumbent upon the stakeholders
to smoothen the appellate process.
The procedure adopted by IPAB also lacks the use of methods of Alternative Dispute
Resolution. ADR is a potent tool for quick and efficacious resolution of Intellectual
Property disputes. On the other hand, Courts have been making full use of ADR
for getting a quick and cost efficient disposal. A glaring example of this is the
compulsory pre-litigation mediation for commercial disputes. Also, the draft rules
proposed by the Hon’ble High Court of Delhi for governance of patents suits provide
for compulsory mediation in patents suits. It noteworthy that as per the said rules53,
the court can refer the matter to mediation at any stage thereof. It shall be compulsory
for parties to explore mediation and their consent would not be a prerequisite for
such reference. Interestingly, the mediator would not be confined to people from
the field of law but also include technical experts. The said rules also provide for a
panel of scientific advisors to assist the court.

3. Does not cover all kinds of disputes

The most common and contentious disputes qua Intellectual Property relate to
infringement. A perusal of the Acts passes by the Parliament viz. Trade Marks Act,
1999, Copyright Act, 1957, Patents Act, 1970 and Geographical Indications Act, 1999
clearly shows that in case of disputes related to infringement, the litigants are enjoined
to approach traditional courts of law- both criminal and civil depending on the
circumstances, and not IPAB. This way, a major section of Intellectual Property
litigants have been kept out of the umbrella of IPAB and hence, the aim of providing

51 Modhura Roy and Padmavati Manchikanti, “Analysis of the Disposition of Intellectual Property
Cases by the Intellectual Property Appellate Board of India” SSRN (2012) available at <http://
dx.doi.org/10.2139/ssrn.2758369>(last visited on 05.04.2021)

52 Feroz Ali and Roshan John, “Patents at the Intellectual Property Appellate Board: The First Ten
Years” SSRNavailable at<http://dx.doi.org/10.2139/ssrn.3051681> (last visited on 31.03.2021).

53 The Patent Rules, 2003, Rule 12.
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a specialized forum is defeated to certain extent. The expertise of technical members
as available in IPAB is also, thus, unutilized in infringement matters54.
At the same time, it is also pertinent to mention that the disputes related to Designs
are also not within the purview of IPAB and the same directly lie before the High
Court.

4. Affected functionality due to vacancies

One of the most distressing shortcoming of IPAB has been irregularity in making
appointments. Every now and then, its functionality has been hampered due to
non-appointment of members. This problem is not a newfangled one and has been
prevalent right from its inception. For example, due to want of a technical member,
the IPAB could not even commence its function qua patent cases for about 2 years
and it only started functioning in 2007 (after being established in 2005)55. Further,
the seat of chairperson was vacant for about 1130 days and for about 4 years i.e.
between 2016-2020, it did not hear any patent case due to lack of technical member56.
This, needless to point out, has a direct bearing on the pendency and disposal rates
of IPAB; a study57 in this regard shows that the lack of funds, staff members, sufficient
sittings and delays in filling up vacancies have resulted in a low disposal rate.

Observations by Hon’ble Supreme Court of India and High Court of Delhi

In the International Association For Protection Of Intellectual Property (India Group)
v. Union of India58, the Hon’ble Supreme Court of India refused to extend the term
of the Chairperson of IPAB and noticed that there was no bar on technical members
becoming regular chairperson. In this regard, it was observed that “the fact that they
were appointed as technical members cannot obfuscate the fact that they are legally trained
and qualified.”
In Novartis AG v. Union of India and Others59, the Hon’ble High Court of Delhi
made some very important observations about IPAB. It was observed by the Court
that IPAB had come to a complete standstill since the tenure of the Chairperson
had ended and there was just one technical member. It was remarked by the Court
that:

54 Aditi Ghosh, “Empirical Analysis Of Indian Patent Cases- Post-2005” SSRNavailable at<http://
ssrn.com/abstract=2176263>(last visited on 07.04.2021).

55 Dileep K. Paturu, AbhilashaAswal and H. Mohd. Imaduddin, “Lessons From Japan In Intellectual
Property Reforms”93(11) Current Science1479-1481 (2007).

56 Prashant Reddy, “The Proliferation of Tribunals is in Need of a Legislative Reversal”, Mint, February
16, 2021, available at <https://www.livemint.com/opinion/online-views/the-proliferation-of-tribunals-
is-in-need-of-a-legislative-reversal-11613492111014.html>(last visited on 25.03.2021).

57 Vidhi Centre for Legal Policy, “State of Nation’s Tribunals” (June, 2014).
58 2021 SCC OnLine SC 89.
59 2019 SCC OnLine Del 10706.
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“The IPAB is a specialized forum which was constituted under the Trade
Marks Act and the Patents Act in order to ensure expeditious disposals of
intellectual property matters. The manner in which the IPAB has been
functioning during the last over 15 years shows that at every stage, there has
been delay in the appointments being made to the IPAB, both of judicial
members and technical members. Further, adequate infrastructure and
autonomy is also not granted to the IPAB in order to make its functioning
efficient and smooth. The statement of objects and reasons when the Trade
Marks Act was amended, clearly records that the purpose of the IPAB is for
speedy disposal of appeals and rectification applications, which at that time
was jurisdiction which was vested in the High Courts. However, this purpose
has been completely set at naught owing to the manner in which the IPAB
has been functioning since the time it has been constituted.”

Another noteworthy judgment was passed in the matter of Mylan Laboratories Limited
v.Union of India and Others60 wherein the Hon’ble High Court of Delhi, in 2019,
observed that IPAB was non-functional due to absence of technical member (patent)
since 2016. It was also observed that no technical member ever was appointed for
copyright cases and even for trade mark related cases, the technical member’s vacancy
existed since 2018. Apart therefrom, a submission was also made at the Bar that
post of vice-chairperson was vacant for the past 5 years. Thereafter, the Hon’ble
Court invoked the doctrine of necessity and held that since continuity is the intent
of the legislature, even if the post of technical member is vacant, IPAB can hear and
pass orders in urgent matters, and lack of Coram would not be a bar thereto.

CONCLUSION

The Tribunal Reforms (Rationalisation and Conditions of Service) Bill, 2021 was
introduced in the Parliament on 13.02.2021 and notified in the Gazette of India on
4th April 2021,61which inter alia sought to abolish IPAB by amending The Trade
Marks Act, 1999, The Geographical Indications of Goods (Registration & Protection)
Act, 1999, The Protection of Plant Varieties & Farmers’ Rights Act, 2001, The Patent
Act, 1970 and The Copyright Act, 1957. The jurisdiction of all intellectual property
matters now vests with ‘Commercial Court’, constituted under section 4 of the
Commercial Court Act, 2015.After the said amendments Delhi High Court created
an Intellectual Property Division to deal with IP matters, including all original
proceedings, writ petition, IPR Suit, Revocation application, cancellation application
etc,.62 Aperusal of its statement of objects and reasons would show that the legislature,

60 2017 SCC OnLine Del 6932.
61 On 04.04.2021, the President has promulgated an ordinance to bring the said bill in force.
62 Press Release by Delhi High Court dated 7th July, 2021, available at https://delhihighcourt.nic.in/

writereaddata/Upload/PublicNotices/PublicNotice_4W1UGE3WNT9.PDF, last accessed on 7th July 2021.
62 S.P Sampath Kumar v. Union of India, (1987) 1 SCC 124; L. Chandra Kumar v. Union of India, (1997)

3 SCC 261; Roger Mathew v. South Indian Bank Limited, (2020) 6 SCC 1; Madras Bar Association v.
Union of India and another, (2020) SCC Online SC 962.
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by way of the said bill, seeks to streamline tribunals, save significant expenses and
provide speedy justice. It also mentions four judgments63 of the Hon’ble Supreme
Court wherein, as per them, the Hon’ble Court has deprecated the practice of
tribunalisation and direct appeals to Supreme Court. It has also been mentioned
that an analysis of data of the past three years shows that tribunals have not been
economical or efficacious. Further, it has also been stated that the tribunals that it
seeks to abolish are not the ones where “public at large is a litigant” or which share
significant workload with High Courts. It has also been stated that there are issues
with them in relation to bringing about finality to the dispute, creation of additional
layer of litigation, filling of vacancies and delayed disposal.Whereas it seeks to
amend the Copyright Act to transfer the appellate jurisdiction of Copyright matters
to commercial courts and the High Court, it transfers the appellate jurisdiction of
Trademarks, Patents, Geographical Indications and Protection of Plant Varieties and
Farmers’ Rights Act from IPAB to High Court only. After the above amendments in
all legissltions related to Intellectual Property, on 23rd July 2021, Department Related
Parliamentary Standing Committee on Commerce,in its 161st Report presented before
Rajya Sabha recommended re-establishment of IPAB, rather than abolishing it
altogether.64 The Committee also suggested strengthening of IPAB with requisite
manpower, infrastructure and experts from the field citing its significant role in
rendering decisions to complex issues involving IP Rights while contributing to
speedy and effective hearing and disposal of IPR matters.65 From the above analysis
of functioning of IPAB it can be inferred that committee has rightly observed that
abolishing IPAB altogether may not serve the desired purpose of effective dispute
resolution of intellectual matters. The IPAB need to be strengthen by consultation
of stake holders and massive improvement in infrastructure is also necessary including
appointment of technical members.

63 Report is available on https://rajyasabha.nic.in/Documents/Bulletins1/sessionno/254/23072021.pdf,
last accessed on 23rd July 2021.

64 Ibid.
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Sedition Law – A Broader Case Interpretive Perspective

Dr. Rajlakshmi P Wagh*

ABSTRACT

‘Sedition’ law and is application is the much talked and criticized about in the 21 st
century. Intellectual debates has engulfed the judiciary further a lot of news has
surfaced criticizing this law in the BJP led government. The daily news papers have
one or another article citing the use of ‘Sedition law’. There is a long history about
sedition law. The question that comes to one’s mind is whether sedition is a tool to
curb ‘Free Speech’ or is it a tool for portraying a vibrant democracy. There is a
need to scrutinize this law to avoid unwarranted arrest. The question arises is whether
there is proper protection of freedom of speech and expression being the pivotal
pillar of democracy. As citizens we are bestowed with such freedoms in order to
have an effective democracy. In the recent times, number of cases of sedition is
levied by the government of India. Whether to question the functioning of the
government or to publicly opine government policies has allured ‘sedition laws’.
There is a need to analyze this law in order to avoid undue hardship on citizens
and at the same time to withhold the dignity of our nation. The question arises is
to retrospect the sedition law especially when many countries have abolished it. Is
it a boon or a bane for our legal system or can it be amended so as to serve the
purpose judiciously and having a broader perspective? The author has compared
the status of ‘Sedition law’ with other countries and has cited a number of newspaper
article, case laws and then come to a conclusion, thereby articulating certain
amendments to the Sedition law in India.
Keywords: Disloyalty; Treason; Sedition; Comparative law; Integrity, Boon, Bane,
Perspective, Caricature.

INTRODUCTION

Today a lot is vocalized about ‘Sedition’ law. Let us understand the meaning of
‘Sedition’. Any utterance of words against the government results in sedition charges.
The very essence of democracy is drawing checks on the activities of the government.
Sedition law is applied when there exist use of words or actions that are intended

* Assistant Professor, New Law College, Bharati Vidyapeeth (Deemed to Be University),
E-mail: rajlakshmiwagh@gmail.com
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to encourage people to be or act against the government. It is a process of showing
discontent towards the reign or the authority. The punishment for such offence is
fine and imprisonment up to a period of 20 years.

HISTORY OF SEDITION

The Law lays it attributes to the British during the queen’s rule in India. In England,
the advent of the printing press seemed a direct threat to the throne of the British
and was looked as a threat to the sovereignty of the nation. In order to control the
freedom of the press a series of measures were required which was incorporated by
the passing of the law. These measures may broadly be categorized as the collection
of acts concerning Scandalum Magnatum and the offence of Treason.1 These statutes
were enacted in the year 1275.2 The offences revolved around comments made against
the king. The rule laid then was’ No One is Above the King and King does no
Wrong’. These offences were common law offences but as the years passed they
were penalized.
Of all the laws that India has inherited, ‘sedition law’ exists till date in India and is
attracting more and more controversy. This law needs clarity as it is more vague
and used as per whims and fancies of the government. This law was enacted by the
British and found its place in Clause 113 of the Draft Penal Code, 1860. The basic
objective was to suppress the Indians and ensure that no one enunciates talks about
the queen’s rule in India. Thomas Babington Macaulay was the first to lay down
this law in India3. The initial trial recorded was that of the Queen Empress v Jogendra
Chunder Bose4. The court defined and distinguished the debated word ‘disaffection’
and ‘disapprobation’. The court laid emphasis on the ‘feelings’ of individual transmitted
in the society. Basically to create ill-will in the society against the government. In
the case of King Emperor v Sadashiv Narayan Bhalerao5, the accused expressed his
views through the distribution of leaflets which contained damaging reports. The
Privy Council decided that the case was being heard on the basis of wrongful
construction of the law.

FIRST OBJECTION ON SEDITION LAW

The constituent Assembly witnessed the very first proposal for the amendment to
this provision. There was a need felt to impose limitation on this right on the
grounds of “libel, slander, defamation, offences against decency or morality or sedition

1 R.A. Nelson, Penal Code, 1860 665 (S.K. Sarvaria, 2008)
2 Nivedita Saksena and Siddhartha Srivastava ,’An Analysis of the Modern Offence of     Sedition,(2014)

7 NUJS L Rev 121. Available on https://www.scconline.com/Members
NoteView.aspx?enc=SlRYVC0wMDAyNDM3MDQ4JiYmJiY0MCYmJiYmU2VhcmNoJiYmJiZmdW
xsc2NyZWVuJiYmJiZ0cnVlJiYmJiZzZWRpdGlvbiYmJiYmQWxsV29yZHMmJiYmJmdTZWFyY2gmJiYmJmZhbHNl

3 Cali Jeanine, “Sedition Law in India”, 1st October, 2012, https://blogs.loc.gov/law/2012/10/sedition-
law-in-india/

4 38 Queen Empress v Jogendra Chunder Bose, ILR (1892) 19 Cal 35.
5 1947 LR 74 IA 89
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or other matters which undermine the security of the State. The constitution of
India excludes sedition from the exception to the right to freedom of speech and
expression.6 Shri T.T Krishmachari had proposed amendments to Dr. B.R. Ambedkar
and stated that this law was always used against the political leaders though defunct
in other nations.7 Sardar Hukum Singh noted that in United States of America any
such law that limited a fundamental right is subject to scrutiny where as in India a
blanket protection is given to the laws that are implemented by the parliament and
that the courts do not possess the capacity to strike down these laws as
unconstitutional. He brought about that these laws were vague. His thoughts received
disapproval from the members of the Constituent Assembly resulting in the inclusion
of such laws.8 In one of the constitutional debates Seth Govind Das, an independent
activists,submitted his views on sedition and its exclusion from the right of freedom
of speech and expression. He was charged under section 124 A of IPC as he condemned
his ancestors for helping the alien government (British government). His grandfather
was gifted with a diamond studded band for helping the British government in
recognition of his service to the crown. During the satyagrah movement Mr. Seth
spoke that the band was received by the alien government and that his ancestors
had committed a sin. Therefore he was prosecuted under section 124A for 2 years
RI. But after it has been removed it is a sense of pride that Indians will have
freedom of speech and expression as it is also going to disappear.9

Today, sedition finds its place under section 124 A of the Indian Penal Code along
with the punishments that are laid down. They fall under the offences against the
state and are a part of it. This section was introduced in the year 1870. Espousal of
such laws dates back to the British Sedation Act, 1661 needed to safeguard the
interest and preservation of her Majesties Government. This was in opposition of
‘Treason’ against the government. Bal Gagadhar Tilak was one of the first freedom
fighters to be booked by the sedition charges. This law was vividly used against his
strive for freedom. His prosecution changed the effect of section 124A. The whole
Sedition law finds its roots in India from then. The article drafted and published by
Bal Gangadhar Tilak stating the chronological events on Shivaji’s killing by Afzal
Khan which was linked to the murder of two British officers, then, in Pune. The
British accused Bal Gagadhar Tilak for prompting of the murder of two British
officers as according to their interpretation the article was the modus operandi for
the crime. Soon after this incidence the scope of section 124A was broadened by the
judge by equating “disaffection to disloyalty”. According to the judge, the words

6 https://indiankanoon.org/doc/1767738/
7 http://loksabhaph.nic.in/writereaddata/cadebatefiles/C20051949.html
8 57Constitutional Assembl y Debates, December 7, 1948, speech by Damodar Swarup Seth 17available

at http://164.100.47.132/LssNew/constituent/vol7p21.pdf (Last visited on June 10,2016)58 Id.59
Soli J. Sorabjee, Confusion about Sedition, August 12, 2012, available at http://www.indianexpress.
com/news/confusion-about-sedition/987140 (Last visited on March 10,2014)

9 Constitution of India , 2nd December 1948, Constituent  Assembly Of India Debates (Proceedings)
– Volume VII . Available on : https://www.constitutionofindia.net/constitution_assembly_debates/
volume/7/1948-12-02
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‘feelings of disaffection’ resulted in hate, animosity towards the British
government.Tilak was charged with sedition.10 This was one of the very first incidences
in India attracting the ‘Sedition’ laws. Soon after the law was evoked vividly, as in
order to suppress Indians struggle for freedom. The question arises here is that,
whether the fight for freedom and freeing India from the shackles of the British
resulting in sedition?
The desire and fear of the British was to check the growing power of the Indians
and that Indians would overpower them. Basically the British wanted to suppress
the independence movement in the India. Indian stalwarts like Lokmanya Tilak,
Mahatma Gandhi were the most who were earmarked under this law. Time and
again they were held guilty under ‘Sedition’ and were put behind bars. During
Prime Minister Jawaharlal Nehru‘stime attempts were made to get rid of sedition
law in India as he himself was charged with sedition a couple of times.11

In India this law was vividly used during the Indira Gandhi regime, especially
during the 1975 emergency in India. In the year 2020, it was again vividly used by
the Modi government again levying sedition charges against the public at large.
There are around 96% of the sedition cases that are filed against the 405 Indians.12

A look of the current status it is observed that the sedition charges are levied
against the citizen for critising the government policies and the political leaders13

resulting in violation of freedom of speech and expression which existed even during
the British regime in India.
The following chart depicts the Sedition charges during the Modi government. There
are yet another 816 registered cases.14

10 Dev Atul, “A History of Infamous Section 124A”, 25th February, 2016, https://caravanmagazine.in/
vantage/section-124a-sedition-jnu-protests.

11 Sinha Chitranshul,”When Jawaharlal Nehru was charged with Sedition , not Once but Twice”, 5th
September 2015,https://theprint.in/pageturner/excerpt/when- jawaharlal-nehru-was-charged-with-
sedition-not- once-but-   twice/286411/

12 Purohit Kunal,”Our New Database Reveals Risein the Sedition Cases in Modi Era”,2nd February
2021,https://www.article-14.com/post/our-new-database-reveals-rise-in-sedition-cases-in-the-modi-
era

13 Scroll.in, 18th July 2021,https://scroll.in/latest/985724/96-sedition-cases-filed-against-405-people-
after-bjps-2014-victory-shows-new- article-14-database

14 Purohit Kunal,”Our New Database Reveals Risein the Sedition Cases in Modi Era”,2nd February
2021, available on : https://www.article-14.com/post/our-new-database-reveals-rise-in- sedition-
cases-in-the-modi-era
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Table 1

Table 2: Government wise graph depicting sedition law in India

From table 1 it shows the charges of sedition levied against citizens on the functioning
and decision making by the government. Four students face sedition charges on the
Narendra Modi led government’s Phulwama attack. Further four paramedical students
faced sedition charges over their posts on the social media in relation to the Phulwama
attack.15

From table 2 we can observe the number of times sedition law has been invoked by
the current BJP government as compared to the previous government. Many have
been granted bail for sedition charges for having made statements in public for
diverge views on public policy.
Other laws added to the charges against Sedition FIR were:-

1 Unlawful Activities Prevention Act, 1967
2 Prevention of Damage to Public Property Act, 1984

15 Hindustan Times, Available on: https://www.hindustantimes.com/india-news/four-students-
facesedition-charges-man-thrashed-in-aftermath-of-pulwama-attack/story-5ZpRc5pVPDHc5pM.html
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3 The Information Technology Act, 2000
4 Prevention of Insults to National Honour Act, 1971
5 Epidemic Diseases Act,1897
6 The Disaster Management Act, 2005

The total number of cases registered in India amount to 534 cases from the state of
Bihar, Karnataka, Jharkhand, Uttar Pradesh and Tamil Nadu. In the year 2015 –
2016 well known leaders of the Patidar and the Jat community were under the
scanner of sedition. A number of Adivasis in the year 2018 were being charged
with sedition. These charges are not formally withdrawn.16

PROBLEM STATEMENT

Today there exist controversies over this law. It prevents one from voicing against
the government thereby violating Article 19 i.e. the Freedom of Speech and Expression
of the constitution. The question that arises whether Sedition law is two sharp sides
of a sword? As in one way it discourages public voice especially in the era of the
internet, Face book and Twitter and should be avoided as to abridge Freedom of
Speech and Expression as stated by the Supreme Court in S. Khushboo v Kanniammal.
This law has been in the public domain off late and further challenged in the court
of law. Newspapers have depicted incidences of many been booked under the law
of ‘Sedation’. Any form of anti-CAA slogans are penalized under the ‘Sedation’
laws. The question arises is whether such is in the interest of the citizens or is an
old absurd law which was set up to safeguard the British rule in India and currently
a weapon in the hands of the government? The basic aim of this article is to find
out whether section 124A of IPC needs amendments and a broader interpretive
perspective. The question that arises here is that despite this Act been abolished by
the British in 2009 yet finds its continuance in Indian laws. Further on observing
various incidences the question arises is whether, what acts amount to chaos or
disruption of law and order or provocation to violence needs clarification. On
considering the above data we can draw a conclusion how well this law can be
amended to suit a large democracy like India.

LEGAL ASPECT OF ‘SEDATION’

Section 124A of the IPC reads as “Whoever, by words, either spoken or written, or
by signs, or by visible representation, or otherwise, brings or attempts to bring into
hatred or contempt, or excites or attempts to excite disaffection towards, the
Government established by law in India, shall be punished with imprisonment for
life, to which fine may be added, or with imprisonment which may extend to three
years or with fine.”

16 Kunal Purohit,” Our New Database Reveals Rise in Sedition Cases in the Modi Era”,2nd February
2021,https://www.article-14.com/post/our-new-database-reveals-rise-in-sedition-cases-in-the-modi-
era
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The punishments under these laws are much harsh as compared to the other offences
under the Indian Penal Code.This law has been challenged a number of times in
various cases in the Supreme Court.

STATUS OF SEDATION LAW IN DIFFERENT COUNTRIES

On comparison with other countries this law is redundant in most of the countries.
As observed, the sedation law was implemented by the British in India but was
scrapped as redundant in England in the year 2009, thereby having no roots with
its source. The reason was that this law violated the Human Rights of the British.

UNITED STATES OF AMERICA ON SEDITION

The Sedition law, 1798 of the United States was abolished in 1820. In most of the
countries there exist no sedition laws. England being the very source of this law
has abolished it in the recent past.
In India the Sedition law or section 124A of Indian Penal Code needs interpretation,
suiting the current scenario.

CURRENT ISSUES

A number of issues have cropped up of late. There were sedation charges on
Lakshdweep filmmaker Sultana. A Lakshadweep based activist and filmmaker was
booked for sedation by police for making a comment that a ‘bio-weapon’ was used
against the islands with respect to the spur in COVID cases on the island, which
had zero cases. But later, she clarified her stand stating that she compared administrator
Praful Khoda Patel to a bio-weapon and not the government or the country. An FIR
was registered against her under section 124A – sedition and section 153 B – imputation
to national integration.17 To quote further on 23rd February 2021, Ms Disha Ravi,
environment activist was granted bail for sedition charges levied against her.18

A number of cases are filed in the Supreme Court with respect to the sedition law.
In a number of cases filed with the Supreme Court of India to clarify their stand on
the law. The latest being where the Supreme Court has asked the center to clear the
stand on a plea challenging the constitutional validity of section 124A IPC that
penalized sedition. The validity of the punishment of ‘life imprisonment’ has been
challenged in the court.
There exists a lot of dissatisfaction and resentment among people on various
government policies and has led to sedition charges against them. Many senior
leaders of the BJP, including the Prime Minister Modi have giving a go for the
sedition law. Some film actors like Amir Khan and his wife Kiran Rao were accused
of sedition for promoting enmity for stating words like “intolerance and growing

17 Times of India dated 12 June, 2021.
18 Prabhash K Dutta, ‘Why Supreme Court rulinghave reviewed debate on sedition law’, India Today,

https://www.indiatoday.in/news-analysis/story/why-supreme-court-rulings-have-revived-debate-
on-sedition-law-1810902-2021-06-04
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disquiet” in the country.19 These issues indicate that there need to be an academic
debate on the application and implementation of the law. The major hurdle is that
once booked under ‘sedition’ it becomes very difficult for an accused to get bail.
The accused has to undergo a lot of trauma and legal hurdles to go scot free from
such charges thereby making this law a weapon in the hands of the government.

SUPREME COURT RULINGS ON CASES OF SEDITION

In the case of Kedar Nath v Union of India20, this law was read down due to non-
uniformity of its application. In Balwant Singh case21, the court stated that any kind
of casual expression and mottosin public cannot be considered to be sedition unless
they create disorder of law. In another case Mr Raju was levied with sedition charges.
It is believed that he made such talk, gestures that created violence and instigated
people against the favoritism of the government towards the ‘Reddy’ community.
This incidence was in cooperation with the media and the media reflected this in
the broadcasting.
The learned judge stated that the said act was an act of ‘fair criticism’ against the
government actions and correspondingly dropping the charges of ‘sedition’ against
the appellant.22

In another case sedition charges were levied upon Vinod Dua, a leading
journalist,working in Doordarshan and NDTV.In his Talk Show ‘The Vinod Dua Show
‘onYouTube where he made wild allegations against the Modi government and that
the government had many lacunas to counter COVID pandemic. The government
lacked testing facilities and non availability of PPV kits. Lack of ventilators and sanitizer
exports were stopped only on 24th March 2020.This has resulted in escalation of false
information and incitement of malicious information. On looking into the facts and
evidences the learned court dropped the charges of ‘sedition’ against Mr. Vinod Dua.
The court has very clearly laid down in its judgment, which can be the reasonable
restriction on sedition law. As the court stated that the duty of the journalist is to
depict the actual facts existing in the country.The court further stated that the role of
the media is to portray, verbatim the functioning of the government. The court stated
that for any act to fall under the ambit of ‘sedition’ should

1. Result in hatred against the government.
2. Create public disorder.23

19 The Hindu, 4th December 2015, https://www.thehindu.com/news/national/fir-against-aamir-khan-
wife-kiran-rao-over-intolerance-remark/article7949288.ece

20 AIR 1962 SC 955
21 Balwant Singh & Bhupinder Singh vs State of Punjab (1995) 3 SCC 214
22 Kanumuri Raghurama Krishnam Raju v State of Andhra Pradesh and Others Criminal Appeal

No. 515 of 2021, 2021 SCC OnLine SC 421. Available on https://www.scconline.com/Members/
SearchResult.aspx#FN0008

23 Vinod Dua v Union of India and Others Writ Petition (Crl) No 154 of 2020, 2021 SCC Online SC.
WritPetition (Crl.) No. 154 of 2020, Available on https://www.scconline.com/Members/
SearchResult.aspx#FN00082021 SCC OnLine SC 414.
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Thereby Justice Uday Lalit, dropped charges against the journalist as he was performing
his duty in the capacity of a journalist.
In another case24 Mr. Asseem Trivedi, a leading cartoonist by profession specialized
in political caricature, defamed the parliament, the constitution of India, the Ashok
Emblem and also spared hatred, disrespect against the government. This was all
published by him on various websites on the internet. This action of his resulted in
insult under the National Emblems Act amounting to sedition. The court viewed
this case in a different footing. Here Mr. Trivedi had used strong words criticizing
the administration of the government by lawful means. The court considered the
‘lawful means’ to grant bail to the accused. Here the court clarified the stand that
any form of use of stong words if they disrupt the peace and order will be penalized
under section 124-A of IPC. Further such strong words should not incite any form
of anger, hatred and public disorder. The court further clarified the work of the
cartoonists is to bring out wit and humour from his expressions in the cartoon and
should not be coupled with violence and agitation.
The question arises as to whether sedition law is a boon or a bane for the country
and it needs broader interpretative perspective. In one way the law is to slash
derogatory statements made by any individual against one’s own nation and further
not to be used as a sharp weapon in the hands of the ruling party.

CONCLUSION AND SUGGESTIONS

The question that arises is whether such a law is a boon or a bane to the citizens of
India. Is it that this law is being misused or used as a weapon by the ruling party?
The author therefore suggests that thesedition law could be a boon if well interpreted
and amended. There is a need to include certain ‘Reasonable Restrictions’ to the
sedition law. If any action of the accused -

a. creates incitement and violence in the state by disrupting law and order or
b. amounts to disorder and chaos among the masses of the public
c. Proliferating false information in the country
d. By chanting any type of anti-National slogans
e. Slogans like “Bharati teretukdetukde” etc

If the charges revolve around such acts being detrimental to the integrity of the
nation and further causing panic among the citizens then one can be charged under
the law of sedition and punished to that extent.But if any citizen gives his views
about certain government policy or any type of functioning of the government , as

24 Sanskar Marathe v The State of Maharashtra through Commissioner of Police, Mumbai2015 SCC
OnLine Bom 587 : 2015 Cri LJ 3561 : (2015) 2 RCR (Cri) 351 (DB) : (2015) 2 AIR Bom R (Cri) 478
Available on: https://www.scconline.com/Members/NoteView.aspx?enc=SlRYVC0wMDAxNDgy
OTYxJiYmJiY0MCYmJiYmU2VhcmNoJiYmJiZmdWxsc2NyZWVuJiYmJiZ0cnVlJiYmJiZzZWRpdGlvbiYmJi
YmQWxsV29yZHMmJiYmJmdTZWFyY2gmJiYmJmZhbHNl
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being the very essence of a democratic government, then such acts to be considered
on different footing of law.The author suggest such reasonable restriction to be
implemented to the law of ‘Sedition’ as would result in strengthening of democracy
resulting in Boonand a broader perspective to the Indian legal system and would
be a subject matter of comparison by other nations. Further, this would not lead to
violation of freedom of speech and expression.
The author suggests certain guidelines to be followed for arrest under section 124-
A IPC. They are as follows:-

1. Any form of representation must be coupled with dissatisfaction and disloyalty
to the nation.

2. These representation if they incite violence and disharmony among the masses
of the public

3. Any form of representation which are out of scope of the above two mentioned
points and are purely for a representation of current political scenario like
wittiness or generating humour will be out of scope of section 124-A IPC.

4. One important guideline is to ensure that such is done lawfully
5. Basic ‘vulgarity’ is not the aim of determining section 124-A IPC.

Therefore there is a need to amendthis law with restriction as to not incite any kind
of agitation coupled with violence, or hate messages against the integrity of the
nation. One has a right to raise a voice against the policies of the government but
one must keep in mind that one cannot jeopardize the functioning of the country.
The very essence of democracy is’ criticism of government’. Freedom of speech and
expression is the very lifeline of civil liberty and the most fundamental aspect of
democracy. It is the fundamental of minorities and prevents injustice. What was
given by one hand should not be taken by the other. Though what seemed a colonial
law is still rejected and it needs to be applied with a proper application of the
mind. It is necessary to have ‘Sedition Rules’ to be formulated which would act as
a guide to all the for the implementation of the sedition laws. The Sedition law is
one such a law which needs timelyamendments.

Sedition Law – A Broader Case Interpretive Perspective
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Contemplating Uniform Judicial Code In India Vis-a-vis Judicial
Equality

Dr. Sunaina*

ABSTRACT

A petition has been filed in the Supreme Court of India recently to implement a Uniform
Judicial Code for High Courts across the country to adopt a uniform set of procedure, especially
for virtual courts. Equality is the hallmark of any country recognising the rule of law.
Article-14 is the fon juris of our Constitution and therefore does not allow any kind of
arbitrariness and ensures fairness and equality of treatment thereby imbibing rule of law.
Differences in the treatment do not per se amount to violation of Article-14 but when there
is absence of reasonable basis. Judicial equality is one of the fundamental facets of the Constitution
of India. In a multilingual nation like India how far uniform judicial code is justifiable and
sustainable vis-a-vis the notion of equality under the Constitution of India needs introspection.
This article is an attempt to contemplate the concept of uniform judicial code through the
prism of judicial equality.
Keywords: Code, Equality, Judicial, Uniform.

I. INTRODUCTION

Judicial equality is one of the fundamental facets of the Constitution of India. The
principles of equality and fair treatment have always been fundamental to the role
and conduct of the judiciary when carrying out their judicial functions.1 Dr B.R
Ambedkar stated that, “equality should be considered as the premier and foremost
principle for the development of the nation. When in question, democracy or justice
should always be analysed in reference to the concept of equality which is mainly
considered as a precursor which is beneficial to the development of the nation.”2

This Right to Equality is implicit by the Constitution of India under Article 143

which is contemplated as one of the prime fundamental rights. In a multilingual
nation like India how far uniform judicial code is justifiable and sustainable vis-a-

* Assistant Professor of Law, Panjab University SSG RC Hoshiarpur, Punjab.
1 https://www.judiciary.uk/diversity/message-from-lcj-judicial-diversity/
2 https://juriscentre.com/2021/06/23/explained-concept-of-equality-in-india/
3 Article-14: State shall not deny to any person equality before the equality or the equal protection

of law within the territory of India.
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vis the notion of equality under the Constitution of India needs contemplation. A
petition has been filed in the Supreme Court of India4 recently to implement a
Uniform Judicial Code for High Courts across the country to adopt a uniform set of
procedure, especially for virtual courts.5

II. WHAT IS THE PUBLIC INTEREST LITIGATION ABOUT?

The public interest litigation filed by advocate Ashwini Kumar Upadhyay urged
the Supreme Court to take appropriate steps to adopt uniform procedure for case
registration, common judicial terms, phrases and abbreviations and make the court
fee uniform.6 The petition also seeks a direction to the Law Commission of India to
prepare a report in consultation with the High Courts in this regard.7 As per the
petition, “all the twenty five High Courts have different usage of the phrases when
it comes to identifying different cases.”8 The plea highlights how varied High Courts
follow different procedures in matters pertaining to virtual courts that had started
during the pandemic. This also led to the injury caused to citizens due to differences
in the court fees in different States for the same type of cases. The petition pleads
that, “Judicial equality is a matter of constitutional right; its differentiation based
on the jurisdiction of courts violates the right to equality”.9

III. WHAT IS UNIFORM JUDICIAL CODE?

The uniform judicial code is a comprehensive term used for a uniform procedure
for case registration, using common judicial terms, phrases and abbreviations and
making the court fee uniform.10

IV. WHY NEED UNIFORM JUDICIAL CODE?

A Uniform Judicial Code can be helpful in mitigating the disparities and anomalies
in the judicial functioning. Such a code would also strengthen the trust and faith of
the people in the judiciary. Following are the basic reasons for need to have a
uniform judicial code:

1. Matter of Equality: Judicial equality is a matter of constitutional right. Its
differentiation based on the jurisdiction of courts violates the right to equality.11

4 Ashwini Kumar Upadhyay Vs Union of India WP(C) No 001382/2021. Registered on 22-12-2021
in the Supreme Court of India.

5 https://www.thehindu.com/news/national/plea-in-sc-seeks-uniform-judicial-code-for-high-courts/
article38032315.ece

6 Ibid
7 Ibid
8 Ibid
9 https://www.thehindu.com/news/national/plea-in-sc-seeks-uniform-judicial-code-for-high-courts/

article38032315.ece
10 https://www.civilsdaily.com/news/plea-in-supreme-court-seeks-uniform-judicial-code-for-hcs/
11 https://www.dtnext.in/News/National/2021/12/26004543/1335763/Petition-in-SC-seeks-uniform-

judicial-code-for-HCs-.vpf

Contemplating Uniform Judicial Code In India Vis-a-vis Judicial Equality
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2. Different nomenclatures: All the twenty five High Courts have different usage
of the phrases when it comes to identifying different cases. 12 The terminology
used by different High Courts for different types of cases is not uniform.  13

Non-uniformity causes inconvenience not just to the general public but, in
many cases, to the advocates and the authorities as well.  14 Not just the terms
used by courts to refer to the same types of cases are different but even the
abbreviations used to refer to these terms are different in case the same term
is used.15

3. Diverse procedures: The petition highlights how different High Courts follow
different procedures in matters pertaining to virtual courts, started during
the pandemic.16 This caused lot of inconvenience to the litigants and delayed
their matters.

4. Different fees: Unequal court fees in different states discriminate among citizens
based on their place of birth and residence which is against the rule of law
and the right to justice.17 Moreover, it promotes regionalism; hence it is a
clear violation of Articles 14-15.18

V. ANALYSIS AND SUGGESTIONS

Equality reflects equal treatment of everyone before the law. It implies that there
cannot be any discrimination on the premises of religion, race, caste, gender, place
of birth, etc. Laws apply in the same manner to all irrespective of a one’s status,
widely known as the principle of rule of law which is the bedrock of any democracy.
It indicates that no one can be above the law. There cannot be any distinction
between a prime minister and an ordinary citizen as everyone is subjected to the
same laws. Hence, none can claim any special treatment. Article 14 incorporates
two expressions; equality before law and equal protection of laws. The phrase equality
before law reflects that all are equal before the law and are entitled without any
discrimination to equal protection of the law. The expression equal protection of
the law reflects that no state should deny to any person the equal protection of the
laws. Equality before law employs the absence of any special privilege in favour of
individuals and the equal subjection of all classes to the ordinary law. Equal protection
of the law implies the equality of treatment in equal circumstances. The court in
Chiranjit Lal Choudhury Vs Union of India19 it was held that equal protection means

12 Ibid
13 Ibid
14 https://www.civilsdaily.com/news/plea-in-supreme-court-seeks-uniform-judicial-code-for-hcs/
15 https://www.dtnext.in/News/National/2021/12/26004543/1335763/Petition-in-SC-seeks-uniform-

judicial-code-for-HCs-.vpf
16 Ibid
17 Ibid
18 https://www.newindianexpress.com/nation/2021/dec/25/plea-in-supreme-court-seeks-uniform-

judicial-code-across-country-2399623.html
19 AIR 1951 SC 41
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equal protection under equal circumstances and the State can make reasonable
classification for purposes of legislation. Presumption of reasonableness is in favour
of legislation and the burden of proof is on those who challenge the legislation. In
E.P Royappa Vs State of Tamil Nadu20, the Supreme Court challenged the traditional
concept of equality which was based on reasonable classification and held that
equality is a dynamic concept with many aspects and dimensions and it cannot be
cribbed, cabined and confined within traditional doctrinaire limits.
Although concept of equality demands equality of treatment, there are certain
exceptions to it such as the following:

1. The President and the Governors enjoy certain immunities.21 They are neither
answerable to any court for the exercise and performance of the powers and
duties of their offices nor any criminal proceeding can be instituted against
them in any court during their term of office. They cannot be arrested or
imprisoned during their tenure. No civil proceedings can be instituted against
them during their tenure in respect of any act done by them in their personal
capacities whether before or after they entered upon their office, until the
expiration of two months next after notice has been delivered to them.

2. No person shall be liable to any civil or criminal proceedings in any court in
respect of the publication in a newspaper or radio or television of a substantially
true report of any proceedings of either house of Parliament or state legislature.22

3. No member of the legislature of a state shall be liable to any proceedings in
any court in respect of anything said or any vote given by him in the legislature
or any committee thereof.23

4. The foreign sovereigns, ambassadors and diplomats enjoy immunities from
criminal and civil proceedings.

5. No member of the Parliament shall be liable to any proceedings in any court
in respect of anything said or any vote given by him in Parliament or any
committee thereof.24

6. Under Article 31-C laws made by the state for implementing Article 39 (b)
and (c) of the Directive Principles of State Policy cannot be challenged on
the ground of being violative of Article 14.

In State of Kerala v. N.M. Thomas25 the court held that Articles 14, 15 and 16 are all
equality rights, and that the scheme of equality sought to achieve real equality.

20 AIR 1978 SC 597
21 Article-361
22 Article-361A
23 Article 194
24 Article 105
25 (1976) 2 SCC 310
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Equality is when each person is seen as equal in the eyes of the law.26

However, when it comes to the judicial functioning, it becomes all the more imperative
to conform to the principle of equality. Although the notion of equality contains
certain exceptions but the present petition that is pending before the judiciary raises
the question that whether the question in dispute falls within the exception or not?
Meaning thereby that to what extent judicial equality can be exercised in the court
rooms?

1. Usage of language as per constitutional mandate: Article 348 of the Constitution
of India provides that official language of High Courts and Supreme Court
shall be English.27 The question arises if the language is to be common then
why the usage of the language is different? The usage of language may be
place specific and interpreted accordingly but whether the interpretation of

26 https://www.bbc.co.uk/bitesize/topics/znbrpg8/articles/z42khbk (2) Notwithstanding anything
in sub-clause (a) of clause (1), the Governor of a State may, with the previous consent of the
President, authorise the use of the Hindi language, or any other language used for any official
purposes of the State, in proceedings in the High Court having its principal seat in that State:
Provided that nothing in this clause shall apply to any judgment, decree or order passed or made
by such High Court. (3) Notwithstanding anything in sub-clause (b) of clause (1), where the
Legislature of a State has prescribed any language other than the English language for use in Bills
introduced in, or Acts passed by, the Legislature of the State or in Ordinances promulgated by
the Governor of the State or in any order, rule, regulation or bye-law referred to in paragraph
(iii) of that sub-clause, a translation of the same in the English language published under the
authority of the Governor of the State in the Official Gazette of that State shall be deemed to be
the authoritative text thereof in the English language under this article.

27 Article 348: (1) Notwithstanding anything in the foregoing provisions of this Part, until Parliament
by law otherwise provides-
(a) all proceedings in the Supreme Court and in every High Court
(b) the authoritative texts-
(i) of all Bills to be introduced or amendments thereto to be moved in either House of Parliament
or in the House or either House of the Legislature of a State,
(ii) of all Acts passed by Parliament or the Legislature of a State and of all Ordinances promulgated
by the President or the Governor of a State, and
(iii) of all orders, rules, regulations and bye-laws issued under this Constitution or under any law
made by Parliament or the Legislature of a State, shall be in the English language.
(2) Notwithstanding anything in sub-clause (a) of clause (1), the Governor of a State may, with
the previous consent of the President, authorise the use of the Hindi language, or any other
language used for any official purposes of the State, in proceedings in the High Court having its
principal seat in that State: Provided that nothing in this clause shall apply to any judgment,
decree or order passed or made by such High Court.
(3) Notwithstanding anything in sub-clause (b) of clause (1), where the Legislature of a State has
prescribed any language other than the English language for use in Bills introduced in, or Acts
passed by, the Legislature of the State or in Ordinances promulgated by the Governor of the State
or in any order, rule, regulation or bye-law referred to in paragraph (iii) of that sub-clause, a
translation of the same in the English language published under the authority of the Governor of
the State in the Official Gazette of that State shall be deemed to be the authoritative text thereof
in the English language under this article.
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the statutory laws (central/State) becomes also different due to differences
in the geographical locations? Laws are interpreted as per the constitutional
mandate or as per the language usage needs consideration. If the answer is
yes, then how Article 14128 of the Constitution would keep its relevance
intact under which any decision of the Supreme Court binds the subordinate
judiciary? Non-uniformity in the usage of terminology in the courts would
be a valid ground for the subordinate courts to alter or modify the decisions
of the superior courts. Does this also mean that the Supreme Court will
interpret the law and deliver judgments based on local language of the disputed
matter/place? This would not only be absurd but also lead to chaos and
multiple litigations.

2. Mitigation of misinterpretations: A uniform fee structure should be available
across the nation. The Constitution of India recognises strong central tendencies
over the State despite it being a quasi federal structure. Uniformity in the
procedure will make it convenient for the parties as well as the judges whose
jobs are transferrable throughout the country. Moreover, it will also strengthen
the centre-state relations. There will be fewer chances of misinterpretations
and misconceptions if uniformity in the procedure and terminologies is
recognised.

3. Decrease in financial burden: It is the right of every individual to seek
justice but if the very notion of justice includes a varied procedure this will
not only cause inconvenience to the parties but will also deny them their
right to seek justice in an appropriate manner. Litigating parties will also
feel financially secured and convenient due to uniformity in the fees.

4. Controlling arbitrary functioning: A uniform judicial code will act as a mode
to channelize the arbitrary exercise of the administrative functioning of the
courts/legislature. If the laws are common they why the procedures are
differently applicable? Variation in the procedure can be big hindrance in
the development of the nation. The setting of outline structure of fees would
also act as a mode to channelize the arbitrary functioning of the authorities.

5. Independence of Judiciary: Independence of the judiciary is guaranteed by
the Constitution. It is the duty of each individual, governmental and non-
governmental institution to respect the independence of the judiciary. The
judiciary’s task is to decide the matters and disputes placed before them
impartially and without any biases. It must impart justice on the basis of
facts and evidence and in accordance with the law. It must not be affected
by any influences, inducements, pressures, threats etc. But if the judiciary
delivers justice on the basis of language usage it can be said that it gets
affected or influenced by outside factors which are certainly not in conformity
with the constitutional expectations and objectives.

28 Article 141: Law declared by Supreme Court to be binding on all courts- The law declared by the
Supreme Court shall be binding on all courts within the territory of India.
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6. Citizen centric judicial administration: The heart of any good governance is
citizen centric administration. A robust uniform jurisdictional mechanism
can be helpful for bringing judicial equality and proper functioning.

7. A uniform e-court system required: The judiciary needs to develop a well-
defined framework supported by an accessible platform and direct e-court
system in India. 29 It also needs to harp on advanced infrastructure to run an
e-court system that eradicates the digital divide, simultaneously upping judicial
functioning.30 While the digitized judicial systems give some semblance of
convenience for the people who interact with the court, digitization also
brings threats of intrusion etc.31

VI. CONCLUSION

Equality hypothesises not just legal equality but also real equality. State is under an
obligation to undertake initiatives to make it real and effective. Article-14 is the fon
juris of our Constitution and therefore does not allow any kind of arbitrariness and
ensures fairness and equality of treatment thereby imbibing rule of law. Differences
in the treatment do not per se amount to violation of Article-14 but when there is
absence of reasonable basis. There are diverse tests to decide whether a classification
is reasonable or not and conforms to rule of law or not. Uniformity in any procedure
would strengthen the unity and integrity of India. A uniform judicial code is the
demand of the day and must be catered to before it is too late. If the jurisdiction of
the courts is differentiated on the basis of usage of language and geographical
differences, it will not only destroy the constitutional fabric but also cast a doubt
on the judicial independence. When all the courts are governed by the same law
then the difference in terminology and procedure, court fees etc. becomes
unconstitutional.

29 https://www.civilsdaily.com/news/plea-in-supreme-court-seeks-uniform-judicial-code-for-hcs/
30 Ibid.
31 Ibid.
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Study of Financial Literacy among the Middle-Aged Population
of Ernakulam, Kochi

Dr. Rajani. P*

ABSTRACT

Financial literacy is the key component which leads to the development of a country.
It involves skills and knowledge regarding financial services and products, which
helps to take appropriate financial decisions. The main aim of the study is to find
out the level of financial literacy among the middle aged population in the city of
Ernakulam. Additionally the study explores whether there is a need to provide the
financial education to the population. Various benefits of being financially literate
and organizations that promote financial literacy in India is also been outlined. The
data has been collected using primary and secondary sources. Primary data is being
collected using a questionnaire. Based on the findings from the survey, we provide
suggestions to improve the condition of financial literacy.
Keywords: Financial Literacy, Financial Education, Saving and Investing Behaviour.

1. INTRODUCTION

Vince Shorb (CEO, National Financial Educators Council) rightfully said that people
spend years gaining skills that will help them command a higher salary; yet little
or no time is spent by them to acquire knowledge to save, invest and grow their
money. Managing money is a personal skill that benefits one throughout their life.
But it is not one that everybody learns. Money should be managed effectively to
avoid overspending and to utilize money to achieve a person’s long term goals.
Financial literacy refers to the ability to understand how money works and use of
financial skills to make sound financial choices so that one can confidently manage
and grow their money. The ability to manage money well is  referred to as “financial
literacy” in the same manner as “literacy” refers to how well a person can read and
write . It helps a person to acquire know-how in a wide range activities like controlling
one’s cash flows, making various banking decisions, being tax efficient, selecting
the right insurance policies, choosing the right portfolio for investment etc.

* Assistant Professor, Department of Commerce & Management Studies, M.P.M.M.S.N Trusts College.
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When you’re financially literate, you’re able to allocate your income toward various
goals simultaneously—not just to current expenses, but to savings for future, debt
repayment and other alternative investments too. Financially literate persons are
less prone to frauds involving money and the chances of taking poor financial
decisions are less. The key principles in financial management include saving, investing,
budgeting and debt.
A lot of people might say they are not very literate when it comes to finances.
Financial illiteracy leads to incurring more expenses than income, financial losses,
exposure to financial frauds, default in payment of debts and even bankruptcy. So
it is essential for a person to be financially literate to learn about financial planning,
asset management, and other aspects of personal finance which they can put in to
practice in their own lives.
Increasing financial literacy leads not only to enhanced asset formation and improved
living standards, but also contributes to the healthy development of capital markets
and the proper circulation of capital.

2. OBJECTIVES

1. To find out the status of financial literacy among the population under this
study.

2. To understand how well the population manages their finance.
3. To give knowledge about how they can efficiently use their money.
4. To address the challenges faced by people due to lack of financial literacy.

3. LITERATURE REVIEW

• Samriti Kamboj, Current Scenario of Financial Literacy in India, International
Journal of Entrepreneurship and Small Business Management, Volume 1 Number
1 (2014), pages 61-68.

The researcher in his project has studied about the current scenario of financial
literacy in India. He mentions here that people in India are lagging behind their
knowledge about financial literacy. The lack of financial literacy in India is caused
because of poor risk diversifications, less savings and lack of financial planning.
The important thing we can do is to strengthen the financial literacy among people
and bring in initiatives for financial education. In India, the RBI is working hard to
achieve the objectives of financial literacy. Several Non-Government Organizations
and Self Help Groups have joined with RBI in teaching the population about Financial
literacy.

• Nisha Tony and Kavitha Desai, Impact Of Digital Financial Literacy On Digital
Financial Inclusion, International Journal of Scientific and Technology Research,
ISSN 2277-8616, Volume 09 Issue 01, pages 1911-1915.

In this study they measure the impact of financial literacy on financial inclusion.



85

India has just started its usage of digital platforms while developed countries have
started using technology for financial inclusion. This problem arises because most
of the Indians are not financially literate. The education about financial inclusion
should be given to people which contributes to the economic growth. The idea of
digital financial awareness will help in facilitating digital financial usage. The researcher
concludes mentioning that different areas should be identified to include digital
financial inclusion in the nation.

• Dr. Garima Baluja, Financial literacy among women in India, Pacific Business
Review International, Volume 9 Issue 4, pages 82-88.

The research paper mentions that with the introduction of financial products, people
are able to plan and invest their finances properly. Financial planning has started
being popular among individuals but women still lag behind the knowledge of
financial literacy. It says that even though women and men can take financial decisions
with equal power, women face several barriers which cause a hinderance in them
being financially literate. Even though several initiatives are introduced by the
government, there is a gap of financial literacy among men and women. Certain
women specific programs have to be introduced which not only makes women
literate but also contributes to the growth of the whole nation.

• Shen, Chung-Hua & Lin, Shih-Jie & Tang, De-Piao & Hsiao, Yu-Jen (2016), The
relationship between financial disputes and financial literacy, Pacific-Basin Finance
Journal, Elsevier, vol. 36(C), pages 46-65.

The study was conducted to ascertain the relationship between financial literacy
and financial disputes. Evidence suggests that people with a higher financial literacy
are less likely to experience financial disputes. When the purchase of financial products
and services leads to a financial dispute, people with a higher financial literacy will
aggressively handle the problem. In addition, personal characteristics, such as gender,
work status, and household income, are key factors affecting the chances of a financial
dispute.

• Samriti Kamboj, Current Scenario of Financial Literacy in India, International
Journal of Entrepreneurship and Small Business Management, Volume 1 Number
1 (2014), pages 61-68.

The researcher in his project has studied about the current scenario of financial
literacy in India. He mentions here that people in India are lagging behind their
knowledge about financial literacy. The lack of financial literacy in India is caused
because of poor risk diversifications, less savings and lack of financial planning.
The important thing we can do is to strengthen the financial literacy among people
and bring in initiatives for financial education. In India, the RBI is working hard to
achieve the objectives of financial literacy. Several Non-Government Organizations
and Self Help Groups have joined with RBI in teaching the population about Financial
literacy.
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• Kamini Rai, Shikha Dua, Miklesh Yadav, Association of Financial Attitude,
Financial Behaviour and Financial Knowledge Towards Financial Literacy: A
Structural Equation Modeling Approach , Fortune Institute of International Business
Review 8(1) 51–60, (2019).

Financial literacy is an ability of individual to take considerable decisions in respect
of the effective and efficient utilization of money. The main purpose of this research
article was to find out factors associated with financial literacy of working women
in Delhi, India. The three main factors—financial knowledge, financial behaviour
and financial. attitude—were recognized as very important factors to examine financial
literacy….. It was concluded that financial education is not the only determinant to
examine financial literacy, but financial attitude and behaviour are also important
and have positive impact on financial literacy of women.....Financial literacy in India
in working women was found to be very low.

3. RESEARCH METHODOLOGY

The data for research was collected from middle aged population of the city of
Ernakulam in order to understand the status of financial literacy among them.

3.1 Sources of Data

Data was collected through both primary and secondary sources of data.The primary
source of data was collected using a structured questionnaire consisting of a total
of 24 questions. Due to the prevailing perils of Covid-19, the questionnaire was
distributed through online channel using Google Forms. The responses were also
collected in the same manner. Responses of 55 random respondents belonging to
the age group of 30 to 55 years of the Ernakulam population were collected and
used for the purpose of research. The secondary data was collected from various
sources like magazines, journals, websites, newspapers, etc.

3.2 Tools for Analysis

The data collected from 55 respondents were tabulated in an organized manner.
The data was then illustrated using pie charts and bar diagrams. Further, the results
from the analysis were represented using tables. The data was analyzed using
percentage method.

3.3 Period of Study

The study was conducted for 4 months starting from January 2021 to April 2021.

4. Data Analysis and Interpretation

Interpretation

As per the information given in Table 4.1, majority of the respondent got answers
to all the three basic questions of financial literacy correct. Less than half of the
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Table 4.1: Table showing distribution of answers among the total respondents

Questions Respondents who Respondents who got at
got all answers least one incorrect answer/

correct (%) don’t know (%)

Stocks are normally riskier than bonds 63.6 36.7
Buying a single company stock usually
provides a safer return than a stock mutual
fund 54.5 45.5
How does high inflation rate affect the returns
from the savings account? 54.5 45.5

respondents got the answers wrong or didn’t know the answers. This shows that
the rate of basic financial literacy is above average among the respondents.

Table 4.2: Table showing distribution of correct answers among the respondents
of various age groups

Age All answers correct At least one Total number of
(%) incorrect answer/ people

don’t know (%)

30-35 47.6 52.4 21
35-40 66.67 33.33 3
40-45 27.27 72.73 11
45-50 0 100 10
50-55 50 50 10

Interpretation

Table 4.2 shows the distribution of correct answers among respondents of various age
groups. The age group which gave the maximum number of correct answers to the
questions is 35 to 40 years. This shows that the level of financial literacy is high among
this age group, although the number of respondents from this group is the least. The
maximum number of responses are received from age group of 35 to 40 years.

Table 4.3: Table showing distribution of correct answers among the respondents
of various gender groups

Gender All answers correct At least one incorrect Total number of
(%) answer/don’t know (%) people

Male 47.83 52.17 23
Female 28.13 71.87 32
Others 0 0 0

Interpretation

Results from Table 4.3 indicates that male respondents have got more answers correct
as compared to the female respondents.

Study of Financial Literacy among the Middle-Aged Population of Ernakulam, Kochi
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Table 4.4: Table showing the comparison between awareness and actual
investment of the respondents in various financial products and services.

Financial products Number of persons Percentage Number of persons Percentage
and services aware of the financial (%) who used/purchased (%)

product and services the financial product
and services

Stocks and shares 50 90.9 24 43.6
Bonds 31 56.4 5 9.1
Debentures 21 32.8 5 9.1
Mutual funds 44 80 21 38.2
Insurance 52 94.5 36 65.5
Savings account 51 92.7 45 81.8
Debit/Credit card 43 78.2 42 76.4
Bank loan 47 85.5 27 49.1
Fixed deposit account 44 80 31 56.4
Net banking 44 80 35 63.6
Digital wallet 30 54.5 19 34.5
None of these 0 0 - -

Interpretation

Table 4.4 shows the investment behaviour of the respondents when compared to
their knowledge and awareness regarding various financial products and services.
Despite having knowledge of products and services, many people are not investing
in them adequately. Although over 90% of the respondents show awareness regarding
Insurance, only 65.5% of the respondents have actually used or purchased it. most
of the respondents are not investing in the capital market instruments, especially
the long-term debt instruments like debentures and bonds.The least difference in
awareness and investment comes in the banking products and services like debit
and credit cards and savings account, which also has a comparatively high level of
awareness as well as investment. On the other hand bank loans face a huge variation
in terms of knowledge and investment. This may be due the negative perception of
the majority of the respondents towards debt.

Table 4.5: Table showing the number of people that are able to do the
following tasks by themselves

Response Number of respondents Percentage (%)

Payment of bill 49 89.1
Investment in financial securities 27 49.1
Filing income tax return 11 20
Using digital platform for money transfer 35 63.6
Purchasing insurance policies 24 43.6
Using of debit/credit card 49 89.1
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INTERPRETATION

The most common tasks that people can do themselves are payment of bills and
using of debit/credit card ( 89.1% in case both). Only 20% of the respondents are
able to file for Income Tax Returns on their own. 49.1% and 43.6% of the respondents
are able to purchase financial securities and isurance policies on their own.

Table 4.6: Table showing the proportion of people who are interested in
increasing their financial knowledge

Response Number of respondents Percentage (%)

Very interested 31 56.4
Somewhat interested 23 41.8
Not interested 1 1.8

Total 55 100

Interpretation

56.4% of the population is very interested in increasing their knowledge. The analysis
also reveals that even those who have a high finacial literacy show a great interest
to increase their financial knowledge. Only 1.8% of the respondents is not interested
in improving their financial knowledge.

5. FINDINGS

• Out of the total respondents, 38.2% are aged between 30-35 years, 5.5% are
aged between 35-40, 20% are aged between 40-45 years, 18.2% are aged between
45-50 years and 18.2% are aged between 50-55 years

• Over 90% of the respondents are aware of financial products and services
like stocks and shares, mutual funds, savings accounts and insurance. The
respondents are least aware about debentures. The least used financial products
are debentures and mutual funds, both of which are used by only 5% of the
respondents. Less than 50% of the respondents have used or purchased stocks
and shares, mutual funds, bank loans, digital wallets. This shows that despite
having knowledge about the product or service, many people are not yet
ready to invest in them.

• The level of financial literacy is highest among the respondents belonging to
age group of 30 to 35 years and 35 to 40 years. It was found to be least
among the respondents of age group 40 to 45 years.

• About 30.9% of respondents have had financial subjects in their education,
whereas, 16.4% of the population never had any prior financial education.

• Those respondents whose education included devotion of some or a major
part to the subject of finance, were able to answers the questions related to
the basics of financial literacy more accurately as compared to those respondents
whose education did not involve the subject of finance.
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• The most common tasks that people can do themselves are payment of bills
and using of debit/credit card ( 89.1% in case both).

• Most of the people depend on their future savings at the time of retirement,
followed by insurance. 29.1% of the population haven’t planned for their
retirement yet.

• 56.4% of the population is very interested in increasing their knowledge.The
analysis also reveals that even those who have a high finacial literacy show
a great interest to increase their financial knowledge.

6. SUGGESTIONS

It is important to have financial knowledge since finance is an important part in
our lives. Whether we are an expert or not in the financial field, some suggestions
to increase our financial literacy are-

• The best way to understand the basics and level up in financial education
would be to take up a course related to finance. Whichever area the person
is interested to study, he can take up course in that area.

• Another way to improve our financial literacy is to read books which are
financial self-improvement books. The books will highlight the methods to
use and mistakes to be avoided.

• We can subscribe to financial newsletters who will provide us with the up to
date day to day information. Trusted websites are available which will provide
the right information.

• Another best way to improve financial literacy would be to hear financial
podcasts. Podcasts can be heard by the individuals at any time of their day
easily.

• A person can approach a financial professional and take their help.These
professionalswill provide us with a method which meets our needs and will
increase our wealth for future benefits.

• A person can use apps which are made for saving, budgeting and investing.
This can save time of people and as well as will be easy to use and manage.
The apps will provide tutorials and lessons from where people can learn
easily.

• Several webinars, workshops and educational camps are conducted on various
areas of finance and can be attended by anyone.

7. CONCLUSION

Financial Literacy is defined as a combination of financial awareness, knowledge,
skills, attitude and behaviour necessary to make sound financial decisions and
ultimately achieve individual financial well-being. Although the level of financial
literacy among the respondents is not top notch, it is evident that the level of
financial literacy among the middle aged persons in Ernakulam is changing at a
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steady rate. There still persists the need to upgrade the level of financial literacy
among the population. Higher level of financial literacy among those aged between
30 to 35 years shows that there is a positive inclination towards acquiring financial
education among the younger generation. They are realizing the need to become
financially literate and financially independent. This indicates the huge potential
for the population to improve their financial literacy. Financial literacy can be improved
only through the process of financial education. When more people become self
reliant in terms of finances, each independent person can contribute towards the
flow of money in the economy, thereby generating additional finances. This leads
to an overall development of the economy. Financial literacy is, thus, closely related
to both the well-being of the individual as well as the society as a whole.
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Decoding the Ordinance Making Power through the Prism of
Constitutionalism and Constitutional Morality*1

Dr. Ajay Kumar*

The word “Constitution” means to establish something and is intended to serve
many purposes. The most important is to define the scope of the governmental
power and maintaining the institutional integrity by acting as restraint and constraint
on the government. The Constitution of India gives power to the President and
Governor to issue ordinance when legislature not in session to enact the law and
circumstances that requires taking immediate action. No major parliamentary
democracy has this type of provision.
In the majority of the cases ordinance making power used to bypass the real law
making organ and upset the balance between the executive and legislature. Whenever
such an ordinance is re-promulgated again and again is disregard to the
constitutionalism and Constitutional morality. The constitutionalism abhors absolutism
and promises that the subjective satisfaction to be substituted by objectivity.
One basic feature of the Constitution is separation of power between legislature,
executive and judiciary. The issue and reissue of ordinance in number of times
challenges and threat the principle of separation of power. Constitutional institutions
and instrumentalities cannot be allowed to violate the prescribed procedure. The
provisions of the Constitution cannot be allowed to be defeated by embracing of
colorable tricks. This paper tries to throw a light on legislative and judicial control
on the ordinance making power along with constitutionalism and constitutional
morality.
Keywords: Constitution, Constitutionalism, Constitution of India, Constitutional
Morality, Ordinance making Power, Separation of Power, Rule of Law.

INTRODUCTION

The ‘People of India’ are the owner of the ‘Constitution’ and have gifted the
‘Constitution’ to themselves.1 The ownership of the peoples of Indian supported by

* Dr. Anjay Kumar Assistant Professor, Faculty of Law, University of Delhi, Delhi.
1 The Constitution of India, preamble.
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the fact the framers of the Constitution did not place the Constitution for approval
before the British Parliament and repealed the Indian Independence Act, 1947. The
Framers repudiated the source which authorized them to enact the ‘Constitution’2.
The most important purpose is to define the scope of government power and
maintaining the institutional integrity. The Constitution place the individual at its
heart to guide the functioning of its institution. It acts as a restraint and constraint
on the government. Government is the only best way through which a man fully
explores his personality in a modern State. The Government can be controlled through
the Constitution. The Constitution establishes itself as a social contract through the
implied consent of citizens.3

CONSTITUTIONALISM

The Constitution is the rule book of the country and Constitutional law is the body
of rules governing between the sovereign and his subjects and the different parts of
the sovereign body.4Constitutionalism is a system of governance in which the power
of the government is limited by laws, checks and balances, in order to reconcile
authority with individual and collective freedoms. It means that all government
actions must comply with the Constitution and there is no authority outside the
text of Constitution.5 Constitutionalism is synonym of limited government and coupled
with minimum government without arbitrariness. The principle of constitutionalism
justifies the principle of legality which necessitates the claims that political authority
should be bound by institutions that restrict the exercise of power.6

CONSTITUTIONAL MORALITY

Constitutional morality means commitment to the principles of the Constitutionalism
and every constitutional functionary has to adhere to the essence, soul and spirit of
the constitution. Every authority supposed to follow the procedure prescribed by
the constitution. The Constitution can live and grow on the foundation of constitutional
morality, which is not a natural sentiment but to be cultivated.7 It requires equal
space and respect to the minority.

2 The Constitution of India, art. 395.
3 Lermack, Paul (2007) “The Constitution Is the Social Contract So It Must Be a Contract ... Right?

A Critique of Originalism as Interpretive Method,” William Mitchell Law Review: Vol. 33: Iss. 4,
Article 1. available at: http://open.mitchellhamline.edu/wmlr/vol33/iss4/1(last visited on Oct.
12,  2020).

4 V. D. Mahajan, Jurisprudence and Legal Theory 80 EBC 5th Edn. 2005.
5 Reference Re secession of Quebec [1998] 2 S.C.R. 217, 72.
6 I.R. Coelho v. State of Tamil Nadu 2007 2 SCC 1, J. Lane, CONSTITUIONS AND POLITICAL

THEORY, 19 (1996).
7 PRATAP BHANU MEHTA, What is constitutional morality? available at: http://www.india-

seminar.com/2010/615/615_pratap_bhanu_mehta.htm, (last visited on Oct. 30,  2021).
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HISTORY OF THE ORDINANCE MAKING POWER

We can connect  present ordinance making power with the Section 42 and Section
43 of Government of India Act, 1935 which deals with the ordinance making power
of the Governor General.8 An amendment suggested in the draft Constitution to
use the word “Extraordinary” in place of “Legislative” but not acknowledged.9 An
ordinance is covered under term ‘law’ in Clause (3) of the Article 1310 and the
Constitution places the laws made by Parliament and the ordinances issued by the
President on equal footing11 and “co-extensive with the Legislative power of the
Parliament to enable the executive to deal with any unexpected or emergent matters.12

Before the Independence of India the British government on August 1st, 1861 used
first time as a ‘colonial power’ used ordinance making power to arm their chief
executive with the legislative power in emergent situations.13 In Constituent Assembly
Debates B N Rau, raised the concern of issue of ordinances under colonial rule but
the concern diluted on the reason that India is parliamentary democracy where
president of India is titular head and Council of Ministers answerable to Parliament
and there are less chances of abuse the ordinance making power.14 Ordinances making
power is against the philosophy of democracy and required to deal with an unexpected
and urgent situation. Dr. B. R. Ambedkar also justified the provision in urgent
situation.15

8 The Government of India Act, 1935, sec. 42-43.
9 Constituent Assembly Debates, Vol. VIII, p. 201-202.
10 The Constitution of India, art.13 (3).
11 The Constitution of India, art. 367 (2).
12 Sat Pal & Co. v. Lt. Governor of Delhi AIR 1979 SC 1550; p. 1551, R.K. Garg v. Union of India

AIR 1981 SC 2138.
13 A P Pandey, “Hundred years of Ordinance in India: 1861-1961”, 10 Journal of Indian Law Institute,

259 (1960).
14 Naba Khan, DUPERY OVER ORDINANCE MAKING POWER available at: https://

supremoamicus.org/wp-content/uploads/2019/03/A24v10.pdf (last visited on Sep,  2021)
15 CAD VIII, B Shiva Rao, “The Framing of India’s Constitution”, Vol. 2, 477 (2nd ed., 2006).



95

The stage wise development in the ordinance making power16

Stage Name of the Act Time period Relevant Provisions 

1st Stage Indian Councils Act, 1861 From 1-8-1861 to 31-12-1915 Section 23 

2nd Stage Government of India Act, 1915 From 1-1-1916 to 31-3-1937 Section 72 

3rd Stage Government of India Act, 1935 1-4-1937 to 14-8-1950 Section 42 

4th Stage Under the Constitution of 
India, 1950 

Onwards 26-1-1950 Article 123 & 213 

CONSTITUTIONAL PROVISIONS RELATED WITH THE ORDINANCE MAKING
POWER

The Constitution of India gives power to the President and Governor to issue Ordinance
when legislature not in session and conditions arose which make it compulsory to
take urgent act.20 The satisfaction of the president or Governor is in reality the
satisfaction of the Cabinet and the “satisfaction” of a President or a Governor must
be based on actual and real facts and situations.21 The ordinances cannot be treated
equal with an Act of Parliament; because parliamentary legislation is completed by

17

18

19

16 Supra note 10.
17 Indian Councils Act, 1861,Section 23: Governor General may make Ordinances having force of

law in cases of urgent necessity: -Notwithstanding anything in this Act contained, it shall be
lawful for the Governor General, in cases of emergency, to make and promulgate from time to
time ordinances for the peace and good government of the said territories or of any part thereof,
subject however to the restrictions contained in the last preceding section; and every such ordinance
shall have like force of law with a law or regulation made by the Governor General in Council as
by this Act provided, for the space of not more than six months from its promulgation, unless the
disallowance of such ordinance by Her Majesty shall be earlier signified to the Governor General
by the Secretary of State for India in Council, or unless such ordinance shall be controlled or
superseded by some law or regulation made by the Governor General in Council at a meeting for
the purpose of making laws and regulations as by this Act provided.

18 Government of India Act, 1915, Section 72 - Power to make ordinances in cases of emergency: The
Governor-General may, in cases of emergency, make and promulgate ordinances for that peace
and good government of British India or any part thereof, and any ordinance so made shall, for
the space of not more than six months from its promulgation, have the like force of law as an Act
passed by the Indian legislature but the power of making ordinances under this section is subject
to the like restrictions as the power of the Indian legislature to make laws ; and any ordinance
made under this section is subject to the like disallowance as an Act passed by the Indian legislature
and may be controlled or superseded by any such Act.

19 Section 42 of the Government of India Act, 1935 the Governor General has the power to promulgate
ordinances only when the legislature was in recess and on the advice of the ministers and also
according to his own judgment, Section 43 of the Act gives the Governor General the power to
issue ordinances for the purpose of enabling him satisfactorily to discharge his functions imposed
upon him by or under the Act which required to act in his discretion or to exercise his individual
judgment.

20 Shamsher Singh v. State of Punjab, AIR 1974 S C 2192
21 The Constitution of India, 1950, art.13 and Art. 213.
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representative of the people while issue of an ordinance is only an executive choice.
Therefore issue of an ordinance is a “legislative act of the executive but not the act
of the legislature”. The executive decision may be challenged on the grounds of
mala fides.22 Now-a-days both legislation and ordinances are passing in the problematic
point. The parliamentary legislations are coming into existence with very little debates
and discussion and matching with issuing ordinances.23

CONSTITUTIONAL REQUIREMENTS

The Conditions requirements for the exercise of the power under Article 123 and
Article 213 are as follows:

a) Both the houses should not be in session: Both houses of parliament or of a
State Legislature in case it is bicameral should not be in session.

b) Satisfaction for the need of the ordinance: The President or the Governor
according to the circumstances should be contented that that situations subsist
which make it compulsory for him to take instantaneous action.

c) Need for prior assent of the President in some case: In case of ordinances
promulgated at the State level under Article 213, the Governor shall not
promulgate any ordinance with instructions from president if  ordinance
touch with any of  the following three cases:
i) Article 304 (b)

ii) Article 200
iii) Article 31-A, Article 31-C and Article 254.24

d) Life of  an ordinance: The life of an ordinance may come to an end in the
three possible ways:
i) It may be withdrawn by the President or the Governor according to the

circumstances
ii) It may be disapproved by the Legislature

iii) It may lapse if it is not ratified by the Legislature within the stipulated
period.
If an ordinance is neither approved nor disapproved then maximum life
is seven month and two week.

e) Authority of an ordinance: Ordinance making power of the President was
equal with the power of Parliament and an Ordinance stand on the same
footing as an Act.

22 MP Jain, Indian Constitution Law, 373 Lexis Nexis 7th ed. 2015.
23 Dam, S. (2013). Negotiating the Text: Ordinances, Article 123 and the Interpretative Deficit. In

Presidential Legislation in India: The Law and Practice of Ordinances (Comparative Constitutional
Law and Policy, pp. 121-166). Cambridge: Cambridge University Press.

24 The Constitution of India, proviso to art. 213 (1).
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JUDICIAL REVIEW OF ORDINANCE MAKING POWER

The principle of judicial review a legal weapon in the hands of Judiciary to protect
the constitution.25 In Indian Constitution judicial review is basic feature26 and the
satisfaction of the President under Article 123 and of the Governor under Article
213 is not untouchable from judicial review primarily after the 44th Constitutional
Amendment to the Constitution by the removal of clause 4 in both the articles.27

The Court can check whether the satisfaction of the executive is as per the constitution.
In Krishan Kumar Singh v. State of Bihar28 the Supreme Court used literal interpretation
to the wording of Article 123 and Article 213; each ordinance has to be placed
before the relevant legislature to assure the procedural necessities. The laying of
the ordinance before legislature is a constitutional necessity, to enable the legislature
to see the need and expediency of an ordinance and whether a law should be
enacted or should be disapproved.
Judicial attitude on Ordinance making power:

Year Name of the Case/ 
Amendment 

  Decision/ Change 

1962 State of Orissa v. 
Bhupendra Kumar Bose 
(1962). 

The Apex Court held that the rights and obligations which are originated by the 
Ordinance came into existence as soon as the Ordinance is promulgated and 
they cannot be annihilated until a proper legislature. The result of the ordinance 
did not cease even it lapsed. 

1970 RC Cooper v.UOI (1970)  The Apex court while examining the constitutionality of the Banking 
Companies (Acquisition of Undertakings) Ordinance, 1969 which sought to 
nationalize fourteen commercial banks, held that the President’s decision to 
issue ordinance could be attacked on the grounds that ‘immediate action’ was 
not needed, and the ordinance had been issued primarily to evade debate and 
discussion in the legislature. 

1975 The Constitution (Thirty-
eighth Amendment) Act, 
1975 

Inserted a new clause (4) in Article 123 stating that the President’s satisfaction 
while promulgating an Ordinance was absolute with no judicial review.  

1978 The Constitution (Forty-
fourth Amendment) Act, 
1978 

Deleted clause (4) inserted by the 38th CAA and therefore reopened the 
possibility for the judicial review of the President’s decision to promulgate an 
Ordinance. 

25 David Deener, Judicial Review in Modern Constitutional Systems, 46(4) Am. Pol Sc. Rev. 1079
(1952).

26 Minerva Mills Ltd. v. UOI AIR 1980 SC 1789.
27 Clause (4) omitted by the Constitution (44th CA), 1978. Earlier Clause (4) was inserted by the

Constitution (38th CA) 1975.  (The text of deleted clause is notwithstanding anything in this
Constitution, the satisfaction of the President/Governor as the case may be mentioned in clause
(1) shall be final and conclusive and shall not be questioned in any court on any ground.)

28 Supra note 39.
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1978 The Constitution (Forty-
fourth Amendment) Act, 
1978 

Deleted clause (4) inserted by the 38th CAA and therefore reopened the 
possibility for the judicial review of the President’s decision to promulgate an 
Ordinance. 

1980 AK Roy v.UOI (1982) The validity of National Security Ordinance, 1980, checked the Court observed 
that the ordinance making power lies within the scope of judicial review. But 
the Court did not move further on the question due to inadequate facts and the 
Ordinance was converted into an Act. The Court held  the doctrine of judicial 
review over can be exercised only on substantial grounds.  

1985 T Venkata Reddy v. State 
of Andhra Pradesh 
(1985) 

Here ‘The promulgation of the Andhra Pradesh Abolition of Posts of Part-time 
Village Officers Ordinance, 1984’ which do away with certain village level posts 
was in question before the Court held that the Ordinance making power was a 
legislative power, similar to the legislative power. The purpose behind the 
power of issue of ordinance cannot be challenged, as the legislation by the 
legislatures. 

1987 DC Wadhwa v. State of 
Bihar (1987) 

The power to issue ordinance can be exercised in exceptional circumstances and 
is not a full fledged law-making power.   The Apex Court was deciding a matter 
where total of 259 Ordinances were re-issued, some of them continued for 
fourteen years. The Court observed that this practice of issue and re-issue of 
Ordinance leading the country towards ‘Ordinance Raj’ and the courts has the 
power to declare re-promulgated Ordinances unconstitutional. 

2018 Krishna Kumar Singh v. 
the State of Bihar (2017) 

The Apex Court ruled that the power to issue ordinances is not an absolute 
assignment, but is conditional as it depends upon satisfaction that 
circumstances exist making it necessary to take urgent action. 

CLOSING REFLECTIONS

Legislature is the appropriate body to assess the urgency may either disapprove of
the Ordinance and is a best a way as to safeguard the liberties of the ordinary man
in so far as this is consistent with the existence of an emergency. At this stage the
role of legislature is somewhat analogous to that of judicial review of legislation.29

Ordinances are seldom brought before the legislature due to various reasons but
are reissued again and again, violating the spirit of the Constitution. The failure of
governments, at the Centre as well as states, to place ordinances before Parliament
and State legislatures would in itself be constituted as a fraud on the Constitution
and the same cannot be permitted in the interest of ideals of the constitutionalism.
Article 123 and Article 213 are silent on for saving of rights, privileges, obligations
and liabilities which have arisen under an ordinance which has ceased to operate.
The Constitution has used different expressions such as repeal,30 void,31 cease to
have effect.32 Each of these expressions has a distinct connotation. An ordinance is

29 Constituent Assembly of India Debates (Proceedings)-volume IX, available at: http://164.100.47.194/
loksabha/writereaddata/cadebatefiles/C02081949.pdf, (last visited on Jan, 03,  2020).

30 The Constitution of India, arts. 252, 254, 357, 372, 395.
31 The Constitution of India, arts. 13, 245, 255, 276.
32 The Constitution of India, arts. 123 (2), 213 (2), 249 (3), 250 (2), 357(2), 358, and 359 (1A).
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void in a situation where it makes a provision which Parliament would not be
competent to enact33 or which makes provisions which would not be a valid under
Article 213 (3). The framers having used the expression “cease to operate” and
“void” separately in the same provisions, they cannot convey the same meaning.

FORCE-AND-EFFECT TO BE READ AS “FORCE-AND-EFFECT-PLUS”

The prerequisite and subsequent conditions for a legitimate use of the power to
issue ordinance are in amalgamated format and  therefore both pre and post
requirements must be  to place the ordinance making power in the ‘same force and
effect’ clause.34 The expression force-and-effect in Articles 123 and 213 to be read
interpreted as “force-and-effect-plus”, the “plus” mean the fulfillment of both conditions
i.e., emergent circumstances and conditions of putting before the Legislature.35

The theory of enduring rights applied in Bhupendra Kumar Bose36 and followed in T
Venkata Reddy37 by the Supreme Court having base on the comparison of a temporary
enactment. The question of survival of the rights, privileges, obligations and liabilities
after an Ordinance which has ceased to function must be answered by assessing
public interest, constitutional necessity and outcomes of irreversible nature. In a
suitable case, it would be open to the court to mould the relief. The effects would
endure if it was actually, materially, impossible to reverse them, or if it was manifestly
in the public interest to let them endure. The silences of the Constitution must be
imbued with substantive content by infusing them with a meaning which enhances
the rule of law.
Ordinances reside in an amalgam space of legislation and pure executive action
and are fenced with conditions both precedent and subsequent. An Ordinance is
promulgated without deliberation, debate and discussion which are not in consonance
with one of the core features of the rule of law and law making process. Legislative
debates and deliberations form the foundation of our democracy and supplement
the law with critical reasoning. Creating laws purposefully when the houses are not
in session through ordinance route altogether debases the Constitutional values
and ideals. The laying of the Ordinance before the Parliament must be considered
an integral part of the Ordinance-making power, and not merely a subsequent event.
If the laying before Parliament is an integral part of the Ordinance-making process,
then until this happens, the Ordinance should be considered to be only provisionally
legal until it is discussed, debated and deliberated by Parliament. Consequently,
acts done under the Ordinance should also enjoy a provisional validity, and any
permanent or enduring effect should be subject to the Ordinance itself being ratified

33 The Constitution of India, art. 123 (3).
34 Supra note 39.
35 The Constitution of India, The Articles 352 and 359, 249 and 250 – there was a specific provision

saving acts done. Articles 123 and 213, lacking similar provision.
36 AIR 1962 SC 1945.
37 Supra note 41.
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or enacted into law. The provisions must be assigned such meaning which advances
the basic constitutional premise of legislative control over ordinances. The preservation
of this constitutional value is necessary for parliamentary democracy. An unlimited
power of the administration to issue ordinances, and ability to create binding effects
would create a dangerous case in a parliamentary democracy. The Ordinance Making
Power is not an independent legislative authority and the re-issue is basically against
the principal of parliamentary supremacy. If it is allowed and accepted then the
emergent power of Article 123 and Article 213 convert into parallel law-making
that is dishonorable to the principles of constitutionalism. Why Ordinances making
power not used in the area of Jan Lok Pal, Women rights, to bring political parties
under the right to information Act? The ruling governments shows allegiance to
their political class rather than to common man. The good governance requires the
Government to shift from their vote bank politics to the public interest and for the
welfare of people.38 Till date more than 700 ordinances issued, the following a few
ordinances can be defensible

a) The High denomination Bank Notes (Demonetization) Ordinance, 197839

b) The Specified Bank Notes (Cessation of Liabilities) Ordinance, 2016
c) NEET Ordinance-NEET (National Eligibility Cum Entrance Test) ordinance
d) Epidemic Diseases (Amendment) Ordinance, 2020

Separation of powers is basic structure of constitution and it must be followed in
letter and spirit by all instrumentalities of the State.40 Legislation through ordinance
generates threat to separation of powers and this kind of method has not been used
in any parliamentary democracy. In many of the cases the objective to issue the
ordinance is just to bypass the legislature which leads to disturb the equilibrium
between the executive and legislature and ultimately disrespect to the ideals of
constitutionalism and Constitutional morality. The present Ruling National Democratic
Alliance government has surpassed the previous United Progressive Alliance (UPA)
government in the number of ordinances passed.41 The executive not be allowed to
claim domination over popular will as no single organ is symbol of popular will.
The opposition should equally be allowed in the decision making process, commitment
to the Constitutional value and constitutionalism which is the requirement of the
constitutional morality. The institutional independence and uprightness is the need

38 A. Abdul Farook v. Municipal Council, Perambalur and others (2009) 15 SCC 351.
39 In 1978 and 2018 certain currency notes were demonetized. Central legislature was not in session

and it had to be done without allowing citizen know such a decision was going to be in place
because otherwise it would have failed.

40 J. Beg, in Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299.
41 The Hindustan Times has reported available at: https://thewire.in/government/modi-govt-with-

76-ordinances-in-7-years-surpasses-upas-10-year-record-of-61. According to the data published by
PRS Legislative Research and Lok Sabha secretariat, the UPA government had promulgated 61
ordinances between May 2004 and May 2014. However, the Modi government since its time in
office from May 2014 has passed 76 bills through the ordinance route.
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42 Pranab Mukherjee, Has our democracy become too noisy, asks President, (Dec 12, 2018):https://
economictimes.indiatimes.com/news/politics-and-nation/president-on-parliament-proceedings-noisy-
minority-cannot-be-allowed-to-gag-a-patient-majority/articleshow/45940174.cms.

of hour to achieve the objective of constitutionalism and the constitutional morality.
The ‘preambular values’ are to be used in the interpretation of silences of the
Constitution. The parliamentary form of government embodies the principle of
‘responsibility’ therefore the executive’s work must be securitized wherever it is
mandated by the constitution as in elections the people exercises ‘periodic assessment’.
The success the constitution depends upon the following the democratic values in
letter and spirit. The constitutional morality requires respect the spirit of the constitution
and not to act in manner by finding out the loophole which would become against
the democratic spirit. The noisier opposition cannot be allowed to dominate the
majority which leads to the deadlock created due to adamant behavior of opposition
parties.42 Presently constructive debates in parliament and legislative assemblies
have been replaced by intentional deadlocks. The judicial scrutiny, constructive role
of the opposition parties and space to opposition parties can solve the issue of by
passing the legislature.

Decoding the Ordinance Making Power through the Prism of Constitutionalism and . . .
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Right to Health in India: Whether a Reality, Myth or Mirage?

Mr. Shridul Gupta* & Prof. (Dr.) Richa**

ABSTRACT

Thecurrent period of corona pandemic is the most appropriate time to evaluate an
important questionwhich has often been neglected and ignored by the polity since
independence. The question is whether theIndian Parliamentshould guarantee its
citizensaclearly defined‘Right to Health’?At present in India, healthcare is being
treated as a commodity by corporate hospitals rather than as afundamental right to
receive healthcare.The Constitution of India, though does not explicitly declare health
as a fundamental right, butIndian judiciary, time and again, has pronounced healthcare
as a fundamental right. Despite the Supreme Court declaring health as afundamental
right, nearly seventy percent of the populationis compelled to take health care at
private hospitalsby paying exorbitant cost. Unfortunately, our legislators don’tbother
aboutthe plight of people, thuskeeping their eyes and mind closed towards the
misdeeds of corporate hospitals. So, it is essential for our Parliament to enact a
legislation that declares right to health as a fundamental right.
Keywords: Health, Constitution, Fundamental Right, Pandemic and Parliament.

INTRODUCTION

During the ongoingcrisis of corona pandemic, millions of Indians have spent
exorbitantly on healthcare treatment either by taking loans or exhausting their savings
&assets andthus being forced into massive debt. Despite the Supreme Court interpreting
the Fundamental Rights and Directive Principles of State policy to make health a
fundamental right, government has discarded many other socialist values. It has
liberalised the economy to allow the corporates to run numerous businessesfor profit
that also includes healthcare.Privatisation of healthcare along with the shortage of
government hospitals has made healthcare a rare commodity compelling those who
are unable to afford treatment in corporate hospitalsto beg or borrow. Our government
hospitals are functioning with worst infrastructure due to the apathy of polity.Even
during this human tragedy of corona pandemic, private hospitals engaged in nefarious

* Ph.D. Research Scholar, School of Law, Maharaja Agrasen University, Baddi, HP.
** Professor, School of Law, Maharaja Agrasen University, Baddi, HP.
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activities of unjust profiteeringand fleecing of patients. Itcompelled the Supreme
Court to question and issue notices to the Central and State Governments that why
private hospitals are allowed to fleece patients. Supreme Court observed that “these
private hospitals have become like a huge real estate industry instead of serving
the cause of humanity in the face of human tragedy.”1 The present status of healthcare
in India is that though, its population growth has been more than 13%, yet both the
Central and State Governments are spending less than 1.3% of GDP on healthcare.
The Human Development Report 2020 mentions that India has just five beds per
ten thousand people. So, if theright to health is not to remain a miragefor people,then
government should not discard this right by permitting private hospitals to charge
astronomical prices.
Law on the practice of medicine defines patient’s rights and doctor’s duties. Law is
relevant for the doctors becausefor them it is necessary tobe aware of the laws
which regulate their profession and conduct. Knowledge of law relating to the field
of medicine is necessary for lawyers because they not only advise and defend
doctorswho face charges of negligence, but they also advisepatients on their legal
and ethical litigation which they may facesincetheir birth till death and even beyond
their death. Medical profession which was developed with a driving spirit to serve
the humanity, is now undermined due to various factors: First,commercialisation of
healthcare has shifted the focus from what is just and appropriate for patients to
what is economically beneficial and profitable for doctors and hospitals; Second,
because of culture, illiteracy, poverty and explosive populationgrowth various medical
issues of critical importance are never taken care. For example, an important issue
relating to informedconsent for treatment is not given much relevance in India because
patients trust their doctors as God and willingly place their lives in their hands.
Poverty also denies the patients to choose what is best for their medical
conditionandalso forcespeople to donate their organs to take care of their financial
problems. Poor peoplealso take healthcare in medical camps setup by NGOs for
sterilization, eye-cataract surgeries, vaccine immunization and evenminor surgeries
in unhygienic conditions, with mostlyinexperienced doctorsby using expired drugs.
Third, escalated cost of treatment in the corporate hospitals have brought the entry
of insurance business in health sector which is also cheating the patients in claim
settlement. Fourth, government spending on health-care is not a priority because
only one percent of GDP is being spent on it, although WHO recommends that
Countries should spendatleast 5% on healthcare. Fifth, access to justice for legal
remedies is also a mirage because of the inefficient judicial system and delays in
disposal of cases.
There are various ethical issues between a doctor-patient relationship, like what
actions are appropriate for doctors, what is good for the patient, patient affordability
vis-à-vis medical expenses; whether patient wants a treatment or prefer to be left

1 OrissaPost, Hospitals have become huge real estate industries instead of serving humanity: Supreme
Court, July 19th 2021, available at https://www.orissapost.com/hospitals-have-become-huge-real-
estate-industries-instead-of-serving-humanity-supreme-court/. Accessed on 14th July 2021.

Right to Health in India: Whether a Reality, Myth, or Mirage?



CPJ LAW JOURNAL [Vol. XII, JAN. 2022]104

alone. Though, conduct of doctors-patientrelations is through a supervisory body
whose regulations change along withchanging mores of society, yet certain newissues
like organ transplants, euthanasia, medical termination of pregnancy, assisted
reproduction, surrogacy, cloning, privacy and confidentiality etc. also need immediate
regulation as they are central to ethical issues in biotechnology, medical research,
and clinical practice.
Medical treatment has also shifted from the previous paternalistic approach to the
patient’s right to know the risk and the right to decide on the type of treatment.
Informed consent and autonomy of a patient has become the bywords in medical
profession.Informed consent which was articulated by Justice Cardozo in Schloendorff
v. Society of New York Hospitals2 found sound utterance in Salgo v. Stanford3 wherein
it was held that doctor must disclose to his patient the nature of his illness, risks
and benefits of the proposed procedure, its alternatives, and consequences of refusing
treatment. Beauchamp and Childress in their book Principles of Biomedical
Ethicsformulated four basic principles for ethical medical practice:They are Autonomy,
Beneficence, Non-Malfeasance and Justice.4Yet in India, traditional understanding
prevails, and doctorsstill symbolise God, they are considered godsend who know
the best for the patient, and hospitalsare considered as temples of cure.Such a
culturemakes itdifficult to cast a doubt on the genuineness of doctors orhealthcare
sector. People think that these temples of cure always keep their doorsopen forthe
sick, infirmandwounded patients without any discrimination on the basis ofnationality,
religion, political class, caste, or gender.

Healthcare is a basic human right.It is true that of the numerous professions,
only medical profession provides an opportunity to dedicated professionals to work
for selfless goal of health for all. Healthcare is an indispensable need of a
patient.Condition of the health of its people also denotes thestatus of the development
of a country.Protection and promotion of health of people requires cooperation and
support of all itsstakeholders, whether it is Government, Courts orhealthcare ecosystem.
Hippocrates in whose name doctors take oath emphasise that quality of a good
physician is to heal the patient. Healing has always been considered a holistic approach
in comparison to present terminology of curing a patient. ‘Heal’ in olden English
means to become whole or sound while ‘Cure’ has been derived from the Latin
term ‘curare’ meaning to get rid of a disease. Thus, curing is associated with disease,
whereas healing is associated with illness. Ancient India’s medical practice had an
approach to heal the patient, rather than prescribing cure for disease. Ayurveda
recommends the physician to treat the patient as a whole, including his mind and
what is beyond mind. India’s ancient scriptures prove that medicine and surgery
was not only prevalent, rather well developed to serve the humanity on the foundations

2 (1914) 211 NY 125, 105 NE 92).
3 (1957) 154 Cal App 2d 560, 317 P.2d 170.
4 Principles of Biomedical Ethics (1979/2001) 5h edition, the free press.
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of spiritual philosophy and ethics. Even today traditional systems of medicine enjoy
popularity because of its safety, efficacy, purity, strength, and cost effectiveness.5

MODELS OF DOCTOR-PATIENT RELATIONSHIP

Ezekiel and Linda6 have prescribed four models of the physician-patient relationship:
(i) The Paternalistic Model in which a patient surrenders decision making of his

treatment on the doctor believing that physician will only act in his best
interest.

(ii) Informative Model: It gives to the patient ultimate responsibility for making
decision about his treatment;

(iii) Interpretative Model:Wherein the physician takes the patient’s preferences into
consideration while determining treatment that will best serve the patient’s
needs;

(iv) Deliberative Model:Wherein the physician is engaged not only in sharing
information with the patient but also in making recommendations.

DOCTORS DUTIES TO THEIR PATIENTS

1. Doctor’s duty to treat in case of an emergency: A doctor must treat the
patient in case of emergency and must not refuse treatment;

2. Duty of confidentiality: Confidence entrusted by a patient to a doctor about
his disease, domestic life or character of patient observed should not be revealed
unless required by law; Doctors should decide whether their duty to society
requires to reveal confidential information about their patients;

3. Doctors should neither exaggerate nor minimize the seriousness of patient’s
condition in communicating with patient or relatives;

4. Therapeutic privilege: A doctor has privilege to choose when to inform the
patient about the gravity of his sickness so as to not to traumatize the patient.
However, emphasis on patient autonomy and informed consent has brought
this theory of therapeutic privilegeinto question;7

5. Doctor’s duty to tell the truth: Lying to a patient is indefensible. Honesty in
diagnosis, prognosis and treatment is best medical practice. However,
Hippocrates gave different advice that a physician shall perform his duty
calmly, concealing most things from the patient and giving orders with
cheerfulness and sincerity, turning the patient’s attention away from what is

5 Francis C. M, (October 1994) ‘Medical Ethics in India, Ancient and Modern IJME, 4.

6 Walter Glannon (ed.) (2000) Contemporary reading in Biomedical Ethics Harcourt publishers.

7 For detail see United States cases in Canterbury v. spence (1972) 464 F 2d 772 DC Cir) and Pearce
and Another v. United Bristol Healthcare NHS trust (48 BMLR 118 Court of appeal (civil Division)
wherein courts applied the tests in Bolam v. Friern Hospital Management Committee (1957) 1
WLR 582) and Bolitho v. City and Hackney Health Authority (1997) 3 WLR 1151).
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being done to him, revealing nothing of the patient’s future or present condition.
This sums up the Indian tradition. Poet Tiruvalluvar states ‘even falsehood
has the nature of truth, if it confers a benefit that is free from fault’;8

6. Obligation to the sick patients:A doctor is though not bound to treat each
and every person, yet he should always be ready to respond to the calls of
the sick and injured. He should never forget that the health and lives of
those entrusted to his care depends on his skill and attention. In case of
emergency, no doctor shall arbitrarily reuse treatment, however, if a patient
is suffering from such an ailment which is not within his qualification, he
may refuse treatment and refer the patient to the concerned physician;

7. Right of Patient’s Confidentiality and Privacy: Conversation between a patient
and a doctor and notes taken during consultation are protected from disclosure.
A doctor cannot be compelled to disclose matters relating to his patient.
However, there are few exceptions: (i) Patient waives his right of confidentiality
when he enters into a litigation; (ii) If legislation places a duty on the doctor
to report any child abuse revealed by the patient; (iii) Duty of a doctor to
warn potential victims about the violent tendencies ofthe patient; (iv) When
patient is charged with homicide or inflicting injuries on another person; (v)
Disclosure in public interest; (vi)Disclosure under Right to Information Act.
In Mr. SurupsinghHarya Naik v. State of Maharashtra through Additional Secretary,
General Administration9 the Bombay High Court held that confidentiality
maintained in medical records of a patient cannot override the provisions of
the RTI;

Breach of some of above duties my result in legal action for negligence, or complaint
to medical council or criminal prosecution.

MEANING OF HEALTH

World Health Organization (WHO) defines Health as a “State of complete physical,
mental and social well-being and not merely the absence of disease or infirmity.”10

Oxford Advanced Learner’s Dictionary defines Health as “The condition of a person’s
body or mind – be it poor or good or excellent or in best of health or the State of
being physically and mentally healthy.”11Cambridge Dictionary defines Health as
“The condition of the body and the degree to which it is free from illness, or the
state of being well.”12 Collins Dictionary defines Health as “A person’s health is the

8 Tinnevelly: (1982) The South India Saiva Siddhantha Works Publishing Society.
9 AIR 2007 Bom 121.
10 The Constitution of the WHO adopted by the International Health Conference held in New York

from 19th– 22nd July 1946, which came into force on 7th April 1948 available at https://
www.who.int/governance/eb/who_constitution_en.pdf accessed on 14th July 2021.

11 Oxford Advanced Learner’s Dictionary, 7th Ed., 2005, Oxford University Press, New York, p.719.
12 Cambridge Dictionary, available at https://dictionary.cambridge.org/dictionary/english/health

accessed on 15th July 2021.
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condition of their body and the extent to which it is free from illness or is able to
resist illness.”13 Thus, the term Health is not limited only to freedom from a disease
or illness but includes various essential aspects which are concomitant forsuccess of
every nation because health is greatest of all wealth, and a person needs good
health to enjoy all his wealth. However, Right to Health is neither expressly declared
by our Constitution,norenshrined in any other legislation till date.

THE CONSTITUTION OF INDIA’S IMPERATIVES ON HEALTHCARE AND
GOVERNMENT INITIATIVES

Preamble to our Constitution does not directly mention the right to health yet it
can be read into those provisions containing social justice and democratic socialism.
The preamble of the Constitution of India directs the State to initiate measures to
establish Justice, Equality and ensure Dignity. All these have direct effect on people’s
health.Defining the term ‘Democratic Socialism’theHon’ble Supreme Court of Indiain
D.S. Nakarav. Union of India14 expressed that “the principal aim of a socialist state is
to eliminate inequality in income, status and standards of life and the basic framework
of socialism is to provide a decent standard of life to the working people and
provide security from cradle to grave.” Various opinions have also been expressed
by Supreme Court to define the term social justice.In Calcutta Electrical Construction
Company Ltd v. S. C Bose15 the Supreme Court held that right to social justice is a
fundamental right. Maintenance of health is the most imperative constitutional goal,
and its realization requires interaction by many Social and Economic factors16 In
Consumer Education & Research Centre & Othersv. Union of India17, Supreme Court
expounded the concept of social justice and emphasized that the right to social
justice of the worker is a fundamental right. Right to Health for a worker is an
integral facet to lead a meaningful right to life. Workerneedsnot only a meaningful
existence, but a robust health and vigour without which he would lead a life of
misery. Lack of health in fact denudes his livelihood. Compelling economic necessity
to work in an industry which is exposed to health hazards due to indigence to
bread-winning to himself and his dependents, should not be at the cost of his health
and vigour.18The Supreme Court further emphasized that worker has a right to
health and medical care as a fundamental right to live with dignity.Health and
strength of the worker is an integral part of Right to Life and its denial violates
right to life under Article 21 of the Constitution of India.’19 In Air India Statutory

13 Collins Dictionary, available at https://www.collinsdictionary.com/dictionary/english/health
accessed on 15th July 2021.

14 AIR 1983 SC 130.
15 AIR 1992 SC 573.
16 Ibid.
17 AIR 1995 SC 922.
18 Consumer Education & Research Centre & Others v. Union of India, AIR 1995 SC 922.
19 Ibid.
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Corporation v. United Labour Union20 it was held that right to social justice and right
to health are fundamental rights. In India, Jan Swasthya Abhiyan, 2014, titled ‘Realising
the Right to Healthcare – a Policy Brief (March 2014)’ points out that equitable
access to social determinants of health secures livelihood, adequate foods and nutrition,
housing, safe water and sanitation. Freedom from social inequalities is indispensable
to the full enjoyment of the right to health.21

The objectives set out in the preamble are reinforced in Part III (Fundamental Rights)
and Part IV (Directive Principles of State policy) of the Constitution of India. The
Constitution of India declares in its Directive Principles through Article 47 that
“State shall regard the raising of the level of nutrition and the standard of living of
its people and the improvement of public health as among its primary duties…”.
Medical care has become an important facet of right to life and upon it, Hon’ble
Supreme Court has delivered numerous judgements underscoring the obligation of
the state to provide quality health services to people as a guarantee secured through
Article 21 of Fundamental Rights. However, while recognizing the constitutional
imperatives, the Supreme court permitted each state to formulate its policies to suit
its financial resources22. Under the Constitution, states are entrusted to legislate in
respect of ‘Public health and sanitation; hospitals and dispensaries’23. The Parliament
also has the power to make a law for the state under Article 25224. Parliament has
passed the Clinical Establishments (Registration and Regulation Act, 2010 to provide
for Registration and Regulation of all the Clinical Establishments in the Country
with a view to prescribe minimum standards of facilities and services provided by
them and the States of Uttar Pradesh, Uttarakhand, Rajasthan, Bihar, Jharkhand,
Assam and Haryana have adopted the Act under Clause (1) of the Article 252 of
the Constitution of India.25

RIGHT TO HEALTH VIS-À-VIS FUNDAMENTAL RIGHTS

Leading a healthy life is indispensable because it serves as a cornerstone for
achievement of all other constitutionally protected Fundamental Rights.Right to health
aims to achieve the target of ‘Health for all’ and ‘Healthcare at all Stages in life’.
Considering the socio-economic conditions prevailing in our Country, Right to Health
was initially not incorporated by the framers of the Constitution of India in the
original text, but with a protective and activist role played by the Judiciary it
wasindirectly outlined in the context of fundamental rights under Article 21 of the

20 (1997) SCC 377.
21 Available at http://phmindia.org/wp-content/uploads/2015/09/realizing -the-right-to-healthcare.pdf.

Accessed on 14th July 2021.
22 State of Punjab v. Ram Lubhaya Bagga, (1998) 4 SCC 117.
23 under Entry 6 of List II of the State List in the Seventh schedule.
24 apart from Articles 249, 250 of the Constitution of India.
25 The Clinical Establishments (Registration and Regulation) Act, 2010 available at http://

www.clinicalestablishments.gov.in/cms/Home.aspx Accessed on 14th July 2021.
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Constitution of India. Article 2126 which is contained in Part III of the Constitution
of India guarantees ‘Protection to Life and personal liberty’ and declares that ‘No
person shall be deprived of his life or personal liberty except according to the
procedure declared by Law.’27 Hon’ble Supreme Court in its landmark judgment
inManeka Gandhi v. Union of India28 gave a new dimension to Article 21 interpreting
that the constitutional right to life implies maintenance of minimum standards of
living compatible with human dignity.29 The Apex Court extended this view in
Francis Coralie v. The Administrator, Union Territory of Delhi & Others30 stating that:

‘Right to life cannot be restricted to mere animal existence. It includes right
to live with human dignity and all that goes along with it including the bare
necessities of life like adequate nutrition, clothing, shelter, reading & writing
facility, freedom to move & interact with others.’ The Hon’ble Apex Court
while further expounding the meaning and content of right to lifedirectedthat
‘attempt of Court should always be to expand the scope and ambit of this
Fundamental Right rather than to attenuate its meaning and content. A
constitutional provision must be construed in a wide and liberal manner and
not in a narrow and constricted sense in order to anticipate and take into
account the changing conditions so that the constitutional provision does not
get fossilized, instead it remains flexible to meet the emerging issues.’31

The Supreme Court in Vincent Panikurlangara v. Union of India32 held that:

‘A healthy body is the foundation for all human activities;therefore it is the
duty of the State to ensure creation and sustenance of conditions which are
congenial to good health. Maintenance and improvement of public health are
indispensable and must be of top priority for the existence of the community
and on its betterment depends the building of a society which the Constitution
makers had envisaged.’33

Similarly, in Parmanand Katara v. Union of India34 Supreme Court held that:

‘Preservation of human life is of extreme importance and it is the duty of
those persons who are in-charge of health of the community to save the patient
– whether he is an innocent or a criminal.’35

26 Art. 21, Constitution of India.
27 Ibid.
28 AIR 1978 SC 597.
29 Maneka Gandhi v. Union of India, AIR 1978 SC 597.
30 AIR 1981 SC 746.
31 Francis Coralie v. The Administrator, Union Territory of Delhi & Others, AIR 1981 SC 746.
32 AIR 1987 SC 990.
33 Vincent Panikurlangara v. Union of India, AIR 1987 SC 990.
34 AIR 1989 SC 2039.
35 Parmanand Katara v. Union of India, AIR 1989 SC 2039.

Right to Health in India: Whether a Reality, Myth, or Mirage?



CPJ LAW JOURNAL [Vol. XII, JAN. 2022]110

In Paschim Banga Khet Mazdoor Samiti v. State of West Bengal & Others36 Supreme
Court directed that:

‘non-availability of facilities for treatment of seriously injured in various
Government hospitals will result in denial of fundamental right guaranteed
under Art. 21 of the Constitution of India. The Court further added that it is
the constitutional obligation of the State to provide medical aid to preserve
human life and the State cannot avoid this constitutional obligation on account
of financial constraints.’37

In Kirloskar Brothers Ltd. v. Employees State Insurance Corporation,38Supreme Court
following the Calcutta Electricity Supply Corporation39 case held that:

“……Right to health is a fundamental and human right of a workman.
Maintenance of health is the most imperative constitutional goal whose
realization requires interaction of many social and economic factors.”40

In State of Punjab v. Mohinder Singh Chawla,41 Supreme Court reiterated that:

‘Right to health is an integral part of Right to life. Government has constitutional
obligations to provide health facilities and if a Government Servant has suffered
an ailment which required treatment in a specialized hospital, then it is duty
of the State bear/reimburse the expenses incurred during his stay in such
hospital.’42

In State of Punjab & others v. Ram Lubhaya Bagga & Others,43 Supreme Court held that:

‘the pith & substance of life is health, which is the nucleus of all activities of
life, and if this is denied everything crumbles.’44

Hon’ble Supreme Court of India in Devika Biswas v. Union of India & Others,45 held
that:

‘Right to life under Article 21 of Constitution of India includes the Right to lead a
dignified and meaningful life and Right to health is an integral facet of this right.’46

36 (1996) 4 SCC 37.
37 Paschim Banga Khet Mazdoor Samiti v. State of West Bengal & Others, (1996) 4 SCC 37.
38 (1996) 2 SCC 682.
39 Supra Note 16.
40 Kirloskar Brothers Ltd. v. Employees State Insurance Corporation, (1996) 2 SCC 682.
41 AIR 1997 SC 1225.
42 State of Punjab v. Mohinder Singh Chawla, AIR 1997 SC 1225.
43 (1998) 4 SCC 117.
44 State of Punjab & others v. Ram Lubhaya Bagga & Others, (1998) 4 SCC 117.
45 (2016) 10 SCC 726.
46 Devika Biswas v. Union of India & Others, (2016) 10 SCC 726.
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In Dr. Ashwani Kumar v. Union of India & Others,47 Supreme Court acknowledged
that:

‘Right to life under Article 21 of the Constitution must be given an expansive
meaning as it encompasses several rights including the basic and fundamental
rights of right to live with dignity, right to shelter and the right to health and
the State is under an obligation to ensure that these fundamental rights are
not only protected but are also enforced and made available to all the Citizens.’48

In Rural Litigation & Entitlement Kendra v. State of U.P. &Ors.49, a case related to
mining of limestone quarries, involved right to health from the spectrum of clean
environment, the Supreme Court held that right to health is higher than any pecuniary
benefit.Again in M.C. Mehta v. Union of India50 the Supreme Court held that if there
was a conflict between health and wealth, obviously, health would have to be given
precedence. Right to life includes within its ambit the right to lead a healthy, robust
life in a clean atmosphere free from pollution.

RIGHT TO HEALTH VIS-À-VIS DIRECTIVE PRINCIPLES

Part IV of the Constitution of India enlists a plethora of Directive Principles which
serve as a roadmap for the State to ensure that these socio-economic principles
should be considered while formulating legislations. Supreme Court have playedan
activist role in implementation of the non-justiciable Directive Principles into justiciable
fundamental rights51 that are fundamental in the governance of the Country. The
Judiciary has never been a silent spectator for the cause of the people and has
always defended them when it comes to protection of their rights.52 Many Directive
principles are directly or indirectly related to the issue of public health. For Example,
Article 39(e) deals with protecting health of the workers,53 Article 41 provides for
public assistance in cases of unemployment, old age, sickness etc.,54 Article 42 makes
provision for Just and humane conditions of work,55 Article 47makes the Duty of

47 (2019) 2 SCC 636.
48 Dr. Ashwani Kumar v. Union of India & Others, (2019) 2 SCC 636.
49 (1985) AIR SC 652
50 AIR 2018 SC 5194
51 Directive Principles of the State policy, Part IV of the Constitution of India.
52 ‘Constitution does not envisage Courts to be Silent Spectators, Says SC’, Times of India, June 2,

2021, available at https://timesofindia.indiatimes.com/india/constitution-does-not-envisage-courts-
to-be-silent-spectators-says-sc/articleshow/83177040.cms. Accessed on 15th July, 2021

53 Article 39 (e) of the Constitution of India states that ‘State shall direct its policy towards securing
that the health and strength of workers and tender age of children should not be abused…’.

54 Article 41 of the Constitution of India obligates the State that ‘it shall within the limits of its
economic capacity and development, make effective provision for securing Right to work, education
and public assistance esp. in cases of old age, unemployment, sickness and disablement.

55 Article 42 of the Constitution of India makes provision of Just and Humane conditions of work
and for maternity relief.
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the State to raise the level of nutrition and the standard of living and to improve
public health.56 In landmark judgment of Bandhua Mukti Morchav. Union of India57

Supreme Court observed that:

‘Right to live with human dignity enshrined under Article 21 derives its life
breath from the Directive Principles particularly Articles 39, 41 and 42. These
are the minimum requirements which must exist to enable to person to live
with human dignity and no state can deprive a person from enjoying these
basic essentials.’58

The Court further observed that:

‘thegovernment is bound to ensure observance of various social welfare and
labour laws enacted by the Parliament for securing to the workmen, a life of
basic human dignity in compliance with the Directive Principles of the State
policy.’59

Hon’ble Supreme Court in this case also stated that it is the duty of the State to
strive for an economically accessible healthcare, improved doctor-patient ratio, optimum
patient-hospital bed availability ratio, improvised nursing staff-patient ratio, availability
of medicines (strict vigilance on overstocking), fixing of the responsibility and liability
of the healthcare service providers. Thus, a complete overhauling of the system of
healthcare governance is the dire need to effectively achieve the Right to health.
The Ayushman Bharat Pradhan Mantri Jan Arogya Yojanais a scheme of Government of
India launched upon the recommendations by National Health Policy 2017 with an
aim to holistically address the healthcare at primary, secondary and tertiary level.
NSO Survey 2018 states that Centre’s PM-JAY enrolled about 18 crore houses, yet
its effectiveness and performance during corona pandemic remained abysmally low.60

REALITY OF THE RIGHT TO HEALTH

In India, the Covid cases touched almost 3 croresout of which millions needed
hospitalisation. The 2017-18 survey on healthcare pointed that more than 80% Indians
had no health insurance and approximately 42% patients took in-patient treatment
in government hospitals. This data shows that most of the low-income group people
were dependent only on private hospitals. The worst was that even those persons
who were health-insured had to pay from their own pockets as insurance companies

56 Article 47 of the Constitution of India makes ‘the primary duty of the State to raise the level of
nutrition and standard of living of the people and improve public health. Moreover the State
shall prohibit the consumption of those intoxicating drinks and drugs which are injurious to
health.

57 AIR 1984 SC 802.
58 Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802.
59 Ibid.
60 Times of India, Health of the Nation editorial 22-06-2021, p.12
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did not pay for consumables like masks, gloves, PPEs kits, many tests and operating
expenses. This report suggests that patients have fundamental right to improved
public health structure and fair insurance coverage. Economic survey has also warned
the government that healthcare costs is driving the people to poverty. It has suggested
the government to raise public healthcare budget to 3% of GDP.61 Absence of right
to health have pushed crores of Indians into poverty by the inflated medical bills of
private hospitals, it is happening because government’s apathy and shrinking share
in healthcare, which has pushed up the medical costs62. India’s Economic Survey
2020 also devoted a full chapter on Insufficient and Inefficient Public Health Expenditure
in India wherein it stated that “The health of a nation depends critically on its
citizens having access to an equitable, affordable and accountable healthcare system.”63

This survey estimated that an increase in public spending on healthcare from 1 to
2.5-3% of GDP can reduce in private expenditure from 65% to 30%.64

CONCLUSION

In India, out of 80% patients who died from Covid,most were those who were
suffering from non-communicable disease (NCDs) like diabetes. The World Economic
Forum suggests that India will suffer an economic loss of $4.6 trillion due to non-
communicable diseases between 2012-2030.65 It is a universal truth that prevention
is always better than cure, therefore instead of spending heavily on western concept
of medical treatment, it is always better to prevent the onslaught of the disease
itself.One major drawback of healthcare system is that it prioritises treatment of
diseases over the occurrence of diseases by making the body immune. This traditional
systemis much more effective for patients’ wellbeing. This Western system charges
fee for every service, fee for itsquantities and quality of services. Its economic incentives
demand a greater number of visits by the patients and the procedures, diagnostics
and treatment maynot be for individual’s health and wellness.66 Western system
also lack transparency to analyse how much surgeries and treatments had been
successful because of non-existing data. Thus,this system does not prevent us from
getting diseases but treat us when we suffer from any disease.
Though, it is true that we need present system when we get sick and need urgent
treatment, but we also need a health-care system which is incentivised to keep us
healthy and happy. It is called value-based healthcare system or a quality-based
healthcare system in which fees are paid for the outcome of the treatment or from
preventing diseases. In this value-based system patients are treated as centre of

61 Ibid
62 Times of India, Times Nation, 21-06-2021, Page 1
63 Ibid
64 Ibid
65 Sandeep Bansal, A Healthcare System that Prioritises treatments over outcomes, is not really

centred on patient’s wellbeing, TOI, 15th July 2021, p.16.
66 Ibid
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care, their wellbeing aligned with business outcome. It prevents excessive treatment
or diagnostics. Our Indian traditional healthcare system is similar to it. In western
system patients interact with doctors or hospitals when they are sick. But in traditional
healthcare system, healthcare team takes care of your health and wellness with
integrated care providing appropriate guidance in most cost-efficient manner. In
traditional system financial incentives is for improving the health of its patients
and health outcomes. But if despite these advantages we continue with the western
system then chronic NCDs (noncommunicable diseases) will rise to another 200
million in a few years.67

To make the right to health a reality we need good healthcare with thecooperationand
excellent coordination of private and public healthcare sector, support of healthcare
professionals, medicaluniversities and medical colleges, nursing and para-medial
schools, medical research institutions and pharmaceutical companies.It is also essential
to adopt all the health regulations of international organizationsinto national health
standards and also the maintenance of international quality standards of drugs. To
save the people from future pandemic need is for a massive healthcare reforms and
sustainable healthcare for all.
Government delayin enacting this Constitutional Right to Health or Human Right
to Health has already costed India heavily in terms of both economic loss and
invaluable loss of the health and lives of innocent millions.Negligence and mal-
practices in healthcare sector, illegal medical procedures, wrong medical treatment,
adulterated drugs & pharmaceuticals, easy availability of intoxicants, and rising
pollution of all types need legal regulation while formulating the healthcare policy
and a comprehensive central legislation to guarantee equitable, timely, qualitative
and affordable healthcare for all. This comprehensive National Health Law to provide
health rights to its people and the patients shall assure robust health of its citizens
thatwillsignificantly contribute to the economic progress.But this legislationmust
ensure that denial of health right, mal-practice and medical negligence will not go
unredressed and will be timely decided. This provision of timely redressal will
make the people to trust both the private and government health care centres as it
will assure the people timely, affordable and universal delivery of healthcare services.
Thus, to make the right to health a reality and not a myth, it requiresenactment and
protection by the State as themost basic human and fundamental right. Without
this rightnoother fundamental or human or legal right canbe claimedor enjoyed to
the fullest extent. Any sensitive government cannot abandon its people’s right to
health to make healthcare a reality and not a myth or a mirage.

67 Available at https://www.who.int/teams/surveillance-of-noncommunicable-diseases/about/ncds
Accessed on 15th July, 2021
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Judicial Approach to Consumer Protection in Medical Services:
An Analysis

Mohd Rafiq Dar*

ABSTRACT

The Indian judicial system is independent and impartial. and is the only pillar of
Indian democracy in which all Indians have full faith and confidence. This faith is
amply demonstrated by the fact that every day many new cases are being brought
in courts all over the country. The Indian judiciary is thus one of the strongest
pillars of Indian democracy. An impartial judiciary is a sine-qua-non for the smooth
functioning of a political system. The role of Judiciary in protection of consumers is
commendable. This paper analyses judicial approach to consumer protection in medical
services.
Keywords: Consumer, Judiciary, Service, Unfair trade practice, Deficiency

INTRODUCTION

The Consumer Protection Act, 2019 was enacted to provide for better protection of
the interest of the consumers and for the purpose to make provisions for the
establishment of Consumer Councils and other authorities in the settlement of
consumer disputes and for matters connected therewith. It seeks, inter-alia, to promote
and to protect the rights of consumers such as protection against marketing of
goods which are hazardous to life and property, the right to be informed about the
quality, quantity, potency, purity, standard and price of goods to protect the consumer
against unfair trade practices, the right to be assured, wherever possible, access to
variety of goods at competitive prices, the right to be heard and to be assured that
the interest of consumers will receive due consideration at appropriate forums, the
right to seek redressal against unfair trade practices or unscrupulous exploitation
of consumers and right to consumer education. “An Act to provide for protection
of the interests of consumers and for the said purpose, to establish authorities for
timely and effective administration and settlement of consumers’ disputes and for
matters connected therewith or incidental thereto”

* Research Scholar, USLLS, Guru Gobind Singh Indraprastha University, New Delhi, Email:
rafilaw676@gmail.com Mobile: 9906491474
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The long title of the new Consumer Protection Act, 2019 (“2019 Act”) in the least
number of words explains the whole and sole purpose of the Act. While the Consumer
Protection Act, 1986 had nearly the same long title, but being around three decades
old, did not inculcate the needful things that would have solved the problems of
the modern and technology-dependent consumers, which is why a need was felt to
replace the whole Act with a new one and bring a fundamental change. The object
is also to provide speedy and simple redressal to consumer disputes-quasi judicial
machinery is sought to be set up at District, State and Central Levels. These quasi-
judicial bodies are to observe principles of natural justice and have been empowered
to give relief of specific nature and to award, wherever appropriate, compensation
to consumers. Penalties for non-compliance of orders given by quasi-judicial bodies
have also been provided.
Consumer Protection Law is a state or federal law designed to protect consumers
against improperly described, damaged, faulty, and dangerous goods and services
as well as from unfair trade and credit practices1 Government protection is absolutely
necessary and consumer protection is one of them. An ordinary consumer has the
right to a sense of security about the products and services purchased in the
marketplace.

ROLE OF SUPREME COURT AND CONSUMER COURTS IN CONSUMER
PROTECTION

In modern democratic political systems, the judicial system is known as open, impartial,
consistent, stable and predictable. The judiciary operates in accordance with the
prescriptions of the Rule of Law. Such judicial system believes in the fairness and
openness of proceedings. Under our Constitution, we have a single integrated system
of courts for the Union, as well as, the states which administer both Union and
state laws. The Indian judiciary is independent and separate from the government
and the legislature. The judges of Indian courts have maintained very high standards
of judicial integrity. This fact has also been recognized by the international business
community. This is one of the main reasons that multinational corporations have
been entering into joint ventures with Indian businesses and are investing billions
of dollars in India to set up not only huge industrial units and develop town-ships,
but also develop India’s infrastructure.2

“The interest of the consumer has to be kept in the forefront and the prime consideration
that an essential commodity ought to be made available to the common man at a fair
price must rank in priority over every other consideration.”3

The role of Indian judiciary has also been constructive in protecting the rights of
consumers. A three tier mechanism has been provided in the Consumer Protection

1. Webster’s New World Law Dictionary, 2010.
2. ibid.
3. Y.V. Chandrachud, J. in Prag Ice & Oil Mills v. Union of India, (1978) 3 SCC 459
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Act, 2019. At district level there is District Consumer Forum, at state level, there is
state commission. At the National level we have National Commission. Various
types of ‘services’ provided or availed for consideration come within the scope of
the Consumer Protection Act, 2019.
The courts have always had the power at general law to decline to enforce legal
rights where it would be outrageous or offend good conscious to do so. The approach
of the legal system to unconscionable conduct was demonstrated in Commercial Bank
of Australia LM v Amadio4 in that case, a bank had taken security over the home of
the parents of one of the bank’s customers. The bank knew that the customer had
approached his parents for help but had not explained the real risks of giving
security to the bank. The bank also knew that the parents were not commercially
sophisticated and that they did not have a good grasp of English. The court held
the bank was not permitted to enforce its legal rights under the security arrangement
because it would offend good conscience to do so. Mason J explained:

Relief on the ground of unconscionable conduct will be granted when unconscientious
advantage is taken of an innocent party whose will is overborne so that it is not
independent and voluntary, just as it will be granted when such advantage is taken of
an innocent party who, though not deprived of an independent and voluntary will, is”
unable to make a worthwhile judgment as to what is in his best interest.

The concept of social justice is an ideal which can be achieved if conditions of the
social organization permit the authorities to adopt the necessary measures to secure
the ideal. Hence, the legal and Constitutional character of the state contributes a lot
to the attainment of the ideal of social justice. If the state is founded upon the idea
of the welfare of the people then the authorities are duty bound to implement the
idea of welfare and thus achieve the idea of Words social justice.5 A welfare state is
a positive state. This means that, unlike the ‘laissez faire’ of classical liberal political
theory, the welfare state does not seek to do only the minimum necessary to maintain
law and order. The welfare state is an interventionist state and actively uses its
considerable powers to design and implement social policies for the betterment of
society.6

The courts recognised that a consumer could sue the manufacturer of negligently
manufactured goods in Donoghue v Stevenson.7in that case; a person purchased a
bottle of drink from a retailer which had been manufactured by someone else. The
drink contained an impurity - a snail that had somehow made its way into the
bottle during the course of the manufacturing process. The ultimate consumer of
the drink became ill after drinking the contents of the bottle. Prior to the decision
in Donoghue, a consumer who was injured by negligently manufactured products

4. (1983) 151 CLR 447.
5. “Social Legislation and Legal System” Shikha Singh; kouniv.ac.in/site/writereaddata/siteContent/

202004120812185352 shikha_singh_Social_Legislation.pdf.visited on 25.4.21.
6. Ibid.
7. [1932] AC 562.
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could only sue the person with whom he or she had a contract - such as the retailer.
Donoghue permitted actions to be brought against the manufacturer. The decision
in this case and the product liability regime recognised implicitly that the consumer
and the retailer are not necessarily in a good position to assess and manage the risk
associated with defective goods. These types of regulations have been justified on
the grounds of public policy and ‘dignity of profession’. In Morgan Stanley Mutual
Fund v. Kartick Das8 the Supreme Court stated the meaning of the expression
“consumer” in the following words:

“The consumer as the terms implies is one who consumes. As per the definition,
consumer is the one who purchases goods for private use or consumption. The meaning
of the word ‘consumer’ is broadly stated in the above definition so as to include
anyone who consumes goods or services at the end of the chain of production. The
comprehensive definition aims at covering every man who pays money as the price or
cost of goods and services. The consumer deserves to get that he pays for in real
quantity and true quality. In every society, consumer remains the centre of gravity of
all business and industrial activity. He needs protection from the manufacturer, producer,
supplier, wholesaler and retailer.”

A person who buys goods or hires services for resale or commercial purpose does
not fall within the definition of consumer. The Supreme Court9 summarised the
position as under:

The intention of Parliament is to exclude from the scope of definition, the persons who
purchase goods for resale and also those who purchase goods with a view to use them
for carrying any activity for earning. The immediate purpose as distinct from the
ultimate purpose of purchase, sale in the same form or after conversion and a direct
nexus with profit or loss would be the determinants of the character of transaction-
whether it is for commercial purpose or not. Thus buyers for commodities or goods for
self consumption in economic activities in which they are engaged would be consumers
as defined in the Act.

The consumer, as the term implies, is one who consumes. As per the definition,
consumer is the one who purchases goods for private use or consumption. The
meaning of the word ‘consumer’ is broadly stated in the definition so as to include
any one who consumes goods or services at the end of the chain of the production.
The comprehensive definition aims at covering every man who pays money as the
price or cost of goods and services10. In Lucknow Development Authority v M.K.Gupta11The
Supreme Court noted that the word “consumer” is a comprehensive expression. It
extends from a person who buys any commodity either as eatable or otherwise

8. (1994 (4) SCC 225),
9. Madan Kumar Singh v. Distt. Magistrate Sultanpur&Ors2009(7)SCJ 558. (2009)9 SCC 79.
10. Avtar Singh “Law of consumer protection principles and practice” IV edn Eastern Book Company

Lucknow.U.P. p.19
11. (1994) 1 SCC 243 at 253.
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from a shop, business house, corporation, store, fair-price shop to use it for private
use or consumption and not for commercial purpose. For example, A licensee to
run a phone is not a consumer.12 The beneficial consumer jurisdiction cannot be
extended to lotteries and wagering transactions or consequential rights flowing from
void contracts. A lottery ticket holder is not ‘consumer’ within the ambit of the
definition of ‘consumer’ under the Act.13 Shares before allotment do not come into
existence and cannot be regarded as goods; debentures do not come within the
purview of the definition of stock.14 Debentures are neither stock nor shares, a share
cannot be held to have been issued unless a share certificate is given to the concerned
person.15 Shares before allotment have been held to be not in the category of goods.16

An applicant who merely applies for allotment of shares is not a consumer.17 Persons
buying goods either for re-sale or for use in large scale profit making activity will
not be ‘consumers’ entitled to protection under the Act.18 The insurance company is
not a consumer. Hence the consumer complaint by insurance company is not
maintainable.19 The word ‘person’ as occurring in this definition has been held to
include a ‘company’ incorporated under the Companies Act. The court cited section
3(42), General Clauses Act, 1897 stating that the word person includes any company
or association or body of individuals whether incorporated or not.20 The Electricity
Act, 2003 and the Consumer Protection Act, 1986 runs parallel for giving redressal
to any person, who falls within the meaning of “consumer”21 In case of inconsistency
between the Electricity Act, 2003 and the Consumer Protection Act, 1986, the provisions
of Consumer Protection Act will prevail.22 "Frivolous matters are making the institution
dysfunctional. These matters waste important time of the court, which could have
been spent on serious matters, pan-India matters”.23

MEDICAL PROFESSION

Lately, Indian society is experiencing a growing awareness regarding patient’s rights.
This trend is clearly discernible from the recent spurt in litigation concerning medical
professional or establishment liability, claiming redressal for the suffering caused
due to medical negligence, vitiated consent, and breach of confidentiality arising

12. Techno Combine Associates v. Union of India, I (1194) CPJ 481: 1994 (I) CPR 298.
13. Jagdish Chand v. Director, Sikkim State Lottery, 1994 (I) CPR 213.
14. Sri GopalJalan& Co v. Calcutta Stock Exchange Ltd,AIR 1964 SC 250.
15. Shree Gopal Paper Mills Ltd v. CIT, (1970) 77 ITR 543.
16. Morgan Stanley Mutual Fund v. Kartick Das,(1994) 4 SCC 225 at 239.
17. HG Bhatia v. ABC Computers Pvt. Ltd., 1994 (I) CPR 316.
18. Raj Kumar v. S.C. Verma, 2001 (1) CPR 437.
19. Savani Road Lines v. Sundaram Textiles Ltd., AIR 2001 SC 2630.
20. Karnataka Power Transmission Corpn v Ashok Iron Works (P) Ltd (2009) 3 SCC 240.
21. U.P. Power Corporation Ltd. & Ors. v. Anis Ahmad [2013(13) C.L.T. 226]
22. Ibid
23. Frivolous cases making institution dysfunctional, delaying matters of national importance: SC June 01.21

https://economictimes.indiatimes.com/news/india/frivolous-cases-making-institution-dysfunctional-
delaying-matters-of-national-importance-visited on 07.06.21
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out of the doctor-patient relationship. The patient-centered initiative of rights protection
is required to be appreciated in the economic context of the rapid decline of State
spending and massive private investment in the sphere of the health care system
and the Indian Supreme Court’s painstaking efforts to Constitutionalize a right to
health as a fundamental right.24

The Supreme Court has cleared the position in landmark decision of Indian Medical
Association v.V.P. Shantha and Others25 As a result of this judgment, medical profession
has been brought under the Section 2(1) (o) of CPA, 1986 and also, it has included
the following categories of doctors/hospitals under this Section:

1. All medical / dental practitioners doing independent medical / dental practice
unless rendering only free service.

2. Private hospitals charging all patients.
3. All hospitals having free as well as paying patients and all the paying and

free category patients receiving treatment in such hospitals.
4. Medical / dental practitioners and hospitals paid by an insurance firm for

the treatment of a client or an employment for that of an employee.
It exempts only those hospitals and the medical / dental practitioners of such hospitals
which offer free service to all patients.
A doctor undertakes to exercise reasonable care and a certain degree of skill. It may
be different from the standard that shall be exercised by doctors with higher knowledge
and greater advantages than him. Neither the highest degree of care nor the lowest
is expected.26 A doctor is held liable for negligence when he falls short of the reasonably
skillful medical man.27

The Supreme Court in the case of Indian Medical Association v. V.P. Shantha.28 held:

The fact, that medical practitioners belong to the medical profession and are subject to
the disciplinary control of the Medical Council of India and/ or State Medical Councils
constituted under the provisions of the Indian Medical Council Act would not exclude
the services rendered by them from the ambit of the Act.29

Beside the patients, beneficiaries of a service also considered to be consumers. In
the Spring Meadows Hospital case,30 the Apex Court held that: In the present case, we
are concerned with clause (ii) of section 2(1) (d). In the said clause a consumer

24. “Medical negligence liability under the consumer protection act: A review of judicial perspective” S. V.
JagaRao; Indian Journal of Urology. 2009 Jul-Sep; https://www.ncbi.nlm.nih.gov/pmc/articles/
PMC2779962/ visited on 26.4.21

25. AIR 1996 SC 550.
26. Dr. T.T. Thomas v. Elisa, A.I.R. 1987 Ker. 52.
27. Bolam v. Friem Hospital Management Committee, [1957]2 All E.R.ll8 at p.12l(Q.B.).
28. (1995)3 CTJ 969 (SC).
29. Id at 989-90.
30. Harjot Ahluwalia v. Spring Meadows Hospital, II (1997) CPJ 98 (NC).
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would mean a person who hires or avails of any services and includes any beneficiary
of such services other than the person who hires or avails of the service. When a
young child is taken to a hospital by his parents and the child is treated by the
doctor, the parent would come within the definition of consumer having hired the
services and the young child would also become a consumer under the exclusive
definition being a beneficiary of such services.The liability of a doctor for negligence
can be gathered from the following observation of the apex court in Dr. Laxman
Balakrishna Joshi v. Dr. Trimbak Babu Godbole,31

The duties which a doctor owes to his patients are clear. A person who holds himself
out ready to give medical advice and treatment impliedly undertakes that he is possessed
of skill and knowledge for the purpose. Such a person when consulted by a patient
owes him certain duties, viz., a duty of care in deciding whether to undertake the case,
a duty of care in deciding what treatment to give or a duty of care in the administration
of the treatment. A breach of any of those duties gives a right of action for negligence
to the patient.

In this case a doctor performed a surgical procedure on patient’s fracture without
giving anaesthesia. The patient died due to shock. The doctor was held liable for
negligence.
The Hon’ble Supreme Court32 has mentioned that “on scrutiny of the leading cases
of medical negligence both in our country and other countries specially United
Kingdom, some basic principles emerge in dealing with the cases of medical negligence.
While deciding whether the medical professional is guilty of medical negligence
following well known principles must be kept in view:

• Negligence was the breach of duty exercised by omission to do something which a
reasonable man, guided by those considerations which ordinarily regulate the conduct
of human affairs, would do, or doing something which a prudent and reasonable man
would not do.

• Negligence was an essential ingredient of the offence. The negligence to be established
by the prosecution must be culpable or gross and not the negligence merely based
upon an error of judgment.

• The medical professional is expected to bring a reasonable degree of skill and knowledge
and must exercise a reasonable degree of care. Neither the very highest nor a very
low degree of care and competence judged in the light of the particular circumstances
of each case is what the law requires.

• A medical practitioner would be liable only where his conduct fell below that of the
standards of a reasonably competent practitioner in his field.

• In the realm of diagnosis and treatment there is scope for genuine difference of opinion
and one professional doctor was clearly not negligence merely because his conclusion
differs from that of other professional Doctor.

31. A.I.R. 1969 S.C. 128 at p.132.
32. Kusum Sharma and Ors v. Batra Hospital (2010 3 SCC 480)
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• The medical professional was often called upon to adopt a procedure which involves
higher element of risk, but which he honestly believes as providing greater chances of
success for the patient rather than a procedure involving lesser risk but higher chances
of failure. Just because a professional looking to the gravity of illness has taken
higher element of risk to redeem the patient out of his/ her suffering which did not
yield the desired result may not amount to negligence.

• Negligence cannot be attributed to a doctor so long as he performs his duties with
reasonable skill and competence. Merely, because the doctor chooses one course of
action in preference to the other one available, he would not be liable if the course of
action chosen by him was acceptable to the medical profession.

• It would not be conducive to the efficiency of the medical profession if no doctor
could administer medicine without a halter round his neck.

STATUS OF GOVERNMENT HOSPITALS UNDER CONSUMER PROTECTION
ACT

As far as the settled law is concerned, the patients of the government hospitals
cannot maintain a suit in the consumer forum under COPRA, as such services do
not have any considerations for the service rendered as those are free of cost. A
patient cannot claim of availing of paid medical services in a government hospital
just because of the tax he pays. The patients, who approach for treatment in a
government hospital are not entirely treated free of cost. There is cost for the bed,
medicines and the food that is being offered to the patient and all surgeries done
on a patient are not always free of cost. Only the services that a doctor renders as
regular visits and checkups may be regarded as free of cost. But that do not imply
that a patient is being treated without any consideration. But all the patients, who
seek treatment in government hospitals, are considered to have availed medical
services free of cost. They are not consumers under the COPRA as the service they
are offered is not hired for consideration. A person who receives medical treatment
in a Government hospital is not a consumer under the Act.33 However, the State
Commission of Orissa held that a patient is a Consumer being the beneficiary of
services in as much as the State Government is paying the consideration amount in
the form of salary to the doctors and hospital staff.34

In the case of Paramjit Kaur v. State of Punjab35 the patient was operated upon in
Punjab Government Hospital free of charge for family planning. Subsequently, she
conceived and gave birth to a girl child. She filed a suit against State of Punjab and
the doctor, who performed the operation, to claim compensation of Rs 2 lakh for
negligence in performing the operation. The complaint was dismissed as she was
treated free of cost.

33. Consumer Unity and Trust Society v. State of Rajasthan, (1991) I CPR 241.
34. Smt. Sukanti Behera v. Dr. Sashi Bhusan Rath, II (1993) CPJ 633. See also; Vinod Jain vs. Santokba

Durlabhji Memorial Hospital and others; AIR 2019 SC 1143.
35. (II(1997) C.P.J.394).
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The Rajasthan SCDRC has observed that a pensioner who avail the facility of free
supply of medicines under Rajasthan State Pensioner’s Medical Concession Scheme, by
making a monthly contributions at the rate prescribed while in service, has hired the
service in exchange for the contributions, and is, therefore a consumer as per the Act.36

THE SERVICES PROVIDED BY EMPLOYEES’ STATE INSURANCE (ESI)
HOSPITALS:

The services provided by Employees’ State Insurance (ESI) hospitals cannot be regarded
as free service and persons who get treated over there under an insurance scheme
are rightly qualified as consumers under COPRA as the issuer bears the charges.
ESI scheme is an insurance scheme and contributes for the service rendered by the
ESI hospitals/dispensaries, of medical care in its hospital/dispensaries, and as such
service given in the ESI hospital/dispensaries to a member of the scheme or his
family cannot be treated as gratuitous.
Section 56 of ESI Act-194837 is a specific section, which has reference to the medical
benefits available to an insured person or to his family member whose condition
requires medical treatment and attendance and they shall be entitled to receive
medical benefit.” Section 59 of the same Act obligates the corporation to establish
and maintain in a State such hospitals, dispensaries and other medical and surgical

36. Treasury Office and Member Security Pensioner Medical Fund v. G. K. Joshi, I (1996) CPJ22(Raj.SCDRC)
37. Section 56.ESI Act 1948.Medical Benefit. — (1) An insured person or (where such medical benefit

is extended to his family) a member of his family whose condition requires medical treatment
and attendance shall be entitled to receive medical benefit. (2) Such medical benefit may be given
either in the form of out-patient treatment and attendance in a hospital or dispensary, clinic or
other institution or by visits to the home of the insured person or treatment as in-patient in a
hospital or other institution. (3) A person shall be entitled to medical benefit during any [period]
for which contributions are payable in respect of him or in which he is qualified to claim sickness
benefit or maternity benefit [or is in receipt of such disablement benefit as does not disentitle him
to medical benefit under the regulations] :
Provided that a person in respect of whom contribution ceases to be payable under this Act may
be allowed medical benefit for such period and of such nature as may be provided under the
regulations :
[Provided further that an insured person who ceases to be in insurable employment on account of
permanent disablement shall continue, subject to payment of contribution and such other conditions
as may be prescribed by the Central Government, to receive medical benefit till the date on which
he would have vacated the employment on attaining the age of superannuation had he not sustained
such permanent disablement :
[Provided also that an insured person who has attained the age of superannuation, a person who
retires under a Voluntary Retirement Scheme or takes premature retirement, and his spouse shall
be eligible to receive medical benefits subject to payment of contribution and such other conditions
as may be prescribed by the Central Government.]
Explanation.—In this section, “ superannuation “, in relation to an insured person, means the
attainment by that person of such age as is fixed in the contract or conditions of service as the 26
age on the attainment of which he shall vacate the insurable employment or the age of sixty years
where no such age is fixed and the person is no more in the insurable employment].
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services as it may think fit for the benefit of the insured persons and their families.
From the provisions of the ESI Act, it is clear that the corporation is required to
maintain and establish the hospitals and dispensaries and provide medical and
surgical services. Service rendered to the insured person or his family member in
the hospital for medical treatment is not free, in the sense that the expense incurred
for medical service rendered in the hospital would be borne from contributions
made to the insurance scheme by the employer and the employee.” It is a matter of
common knowledge that the patients in a government hospital are regarded to be
treated free of cost but as a matter of fact, the x-rays or other pathological tests that
are required to be performed are not done in the government hospital but the
patients get those done from outside/private clinics. As has earlier been mentioned
the medicines are not being provided free, which they need to buy from outside
from dispensaries which is not free of cost. So, free of cost service is not actually
free of cost.
In Kishore Lal v. Chairman ESI38 the Supreme Court held that wherever charge for
medical treatment are borne under an insurance policy , it would be a services
rendered within the ambit of Section 2(1) (0) of the Act, it means that the services
are not free of charge.
The Consumer Protection Act, 2019 (‘CPA 2019’) arrived in full glory and the Central
government vide notification dated 15-07-202039 appointed 20-07-2020; and thereafter
vide notification dated 23-07-202040 appointed 24-07-2020 to be the dates on which
provisions of CPA 2019 shall come into force.

JUDICIAL INTERPRETATION OF CERTAIN DEFINITIONS

The 2019 Act is a much required change in favor of the consumers considering the
current age of digitization. It empowers them with clearly defined rights and dispute
resolution process which will enable them to get their grievance addressed with a
fast track mechanism. In order to have a better understanding of the concepts it is
important to discuss some of the landmark judgments given by various Courts according
to the Consumer Protection Act, 1986 which is now repealed but the guidelines laid
down in those cases helped in framing the new Consumer Protection Act, 2019.

Consumer

Consumer Protection Act is for “Consumer”. The Act itself gives the definition of
Consumer and only those who fall into the definition of ‘Consumer’ given in Act
can take benefit of the Act. This definition is somewhat different than dictionary/
literal meaning. It also specifically excludes some kind of consumers from its preview.

38. (2007) 4 SCC579.)
39. https://consumeraffairs.nic.in/sites/default/files/Act%20into%20force.pdf visited on 26.4.21.
40. https://consumeraffairs.nic.in/sites/default/files/Provisions%20of%20Act%20comes%20into%20force.

pdf. Visited on 26.04.21
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In Morgan Stanley Mutual Fund v. Kartick Das41 the Supreme Court stated the meaning
of the expression “consumer” in the following words:

“The consumer as the terms implies is one who consumes. As per the definition,
consumer is the one who purchases goods for private use or consumption. The meaning
of the word ‘consumer’ is broadly stated in the above definition so as to include
anyone who consumes goods or services at the end of the chain of production. The
comprehensive definition aims at covering every man who pays money as the price or
cost of goods and services. The consumer deserves to get that he pays for in real
quantity and true quality. In every society, consumer remains the centre of gravity of
all business and industrial activity. He needs protection from the manufacturer, producer,
supplier, wholesaler and retailer. “

The Supreme court in Madan Kumar Singh v. Distt. Magistrate Sultanpur& Ors.42

summarised the position as under:

The intention of Parliament is to exclude from the scope of definition, the persons who
purchase goods for resale and also those who purchase goods with a view to use them
for carrying any activity for earning. The immediate purpose as distinct from the
ultimate purpose of purchase, sale in the same form or after conversion and a direct
nexus with profit or loss would be the determinants of the character of transaction-
whether it is for commercial purpose or not. Thus buyers for commodities or goods for
self consumption in economic activities in which they are engaged would be consumers
as defined in the Act.

The consumer, as the term implies, is one who consumes. As per the definition,
consumer is the one who purchases goods for private use or consumption. The
meaning of the word ‘consumer’ is broadly stated in the definition so as to include
any one who consumes goods or services at the end of the chain of the production.
The comprehensive definition aims at covering every man who pays money as the
price or cost of goods and services43.In Lucknow Development Authority v M.K.Gupta44

The Supreme Court noted that the word “consumer” is a comprehensive expression.
It extends from a person who buys any commodity either as eatable or otherwise
from a shop, business house, corporation, store, fair-price shop to use it for private
use or consumption and not for commercial purpose.

DEFECT DEFINITION AND MEANING:

“Defect” means any fault, imperfection or shortcoming in the quality, quantity,
potency, purity or standard which is required to be maintained by or under any
law for the time being in force or [under any contract, express or implied, or] as is

41. (1994 (4) SCC 225),
42. 2009(7)SCJ 558. (2009)9 SCC 79.
43. Avtar Singh “Law of consumer protection principles and practice” IV edn Eastern Book Company

Lucknow.U.P. p.19
44. (1994) 1 SCC 243 at 253.
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claimed by the trader in any manner whatsoever in relation to any goods;45

Lower mileage does not amount to manufacturing defect.46 If vehicle is having any
manufacturing defect there is no need to refer the vehicle to the third party.47 A
manufacturing defect is much more than an ordinary defect which could be cured
by replacing the defective parts. Manufacturing defect is fundamental basic defect
which creeps while manufacturing the machinery.48 The Hon’ble National Commission
held where Maruti 800 car had run only 75,000 K.M. though 8 years old had observed
that “at such early engine life the low engine compression is certainly sign of
manufacturing defect in the engine and had order for the replacement of the
engine49.Where the defects, found, had occurred within 12 days of the purchase of
the tractor and those facts speak volumes for themselves. It was in those circumstances
that it was held that no expert advice was required.50In Tata Motors v. Rajesh Tyagi&
Others51 it was held that it was the bounden duty of the manufacturer/dealer to
attend to the defects and to make it a defect-free vehicle and if they are not in a
position to do so, they should either refund the price of the vehicle or to provide a
new vehicle to the consumer.

COMMERCIAL PURPOSE

National Consumer Disputes Redressal Commission in Crompton Greaves Limited v.
Daimler Chrysler India Private Limited,52 wherein it was observed that,

If a car or other goods are purchased or the services are hired or availed by a company
for the personal use of its directors or employees, the purpose behind such acquisition
is not to earn profits or to advance the business activities of the company. The acquisition
of the goods or the hiring or availing of services, in order to bring the transaction
within the purview of section 2 (1) (d) of the Consumer Protection Act, therefore,
should be aimed at generating profits for the company or should otherwise be connected
or interwoven with the business activities of the company. The purpose behind such
acquisition should be to promote, advance or augment the business activities of the
company, by the use of such goods or services.

UNFAIR TRADE PRACTICE

The consumer courts have come to the rescue of poor consumers facing unfair
trade practices e.g. “selling a second-hand car, in place of a new car, after accepting
the full consideration price for a new car, inter alia constitutes ‘unfair trade practice’

45. S.2(1)(f) C.P.Act 1986.
46. Swaraj Mazda Ltd. v. P.K.Chakrapur II (2005) CPJ 72.
47. Nachiket P. Shrigaonlkar v. Pandit Automotive Ltd. II (2008) CPJ 308. 
48. Maruti Udyog Ltd. v. Hashmukh Lakshmi Chand III (2009) CPJ 229.
49. MarutiUdyog v. Om Sahai Bhatnagar and Anr. III (2007) CPJ 459 (NC).
50. M/s SAS Motors Ltd. v. Anant Haridas Choudhari, 2013(4) CLT 96 (NC).
51. 2014 (1) CLT 238 (NC).
52. 2016 SCC OnLine NCDRC 2121
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under Section 2(1)(r) of the Consumer Protection Act.”53 A Consumer court in
Hyderabad has directed ‘More Megastore’ to discontinue its unfair trade practice of
arbitrarily imposing additional cost of carry bags (bearing its logo) on the consumer
at the time of making payment. The District Consumer Disputes Redressal Commission,
Hyderabad has held that using the Consumer as an advertisement agent at his cost
tantamount to unfair trade practice.54

MISLEADING ADVERTISEMENT

The Delhi High Court while examining the concept of advertisement 55 passed an
interim order restraining Zydus from telecasting its advertisement comparing Complan
to Horlicks on the grounds that the same was misleading and disparaging. The
Court relied on various judgments on misleading advertisements, disparagement
and law governing publication of advertisements on television. Major decisions were:
(Dabur (India) Ltd. v.  Colortek (Meghalaya) (P) Ltd., 2010 SCC OnLine Del 391)
The Delhi High Court culled out the principles governing disparagement in the
advertisements and held:
On the basis of the law laid down by the Supreme Court, the guiding principles for
us should be the following:

(i) An advertisement is commercial speech and is protected by Article 19(1)(a)
of the Constitution.

(ii) An advertisement must not be false, misleading, unfair or deceptive.
(iii) Of course, there would be some grey areas but these need not necessarily be

taken as serious representations of fact but only as glorifying one’s product.
To this extent, in our opinion, the protection of Article 19(1)(a) of the Constitution
is available. However, if an advertisement extends beyond the grey areas and becomes
a false, misleading, unfair or deceptive advertisement, it would certainly not have
the benefit of any protection.
In Pepsi Co.56 it was held that certain factors had to be kept in mind while deciding
the question of disparagement. Those factors were:

(i) Intent of the commercial,
(ii) Manner of the commercial, and

(iii) Story line of the commercial and the message sought to be conveyed.

53. Shashank Shah v. Gurjeet Singh Maan, Revision Petition No. 1205 of 2014, decided on 01-04-2021
54. Supermarket Charging Cost For Carry Bags With Company Logo An ‘Unfair Trade Practice’:

Consumer Forum 22.02.21
https://www.livelaw.in/news-updates/supermarket-charging-cost-for-carry-bags-with-company-logo-
an-unfair-trade-practice-consumer-forum-170214 visited on 26.04.21

55. Horlicks Ltd. v. Zydus Wellness Products Ltd., 2020SCCOnLine Del 873.
56. Pepsi Co. Inc. v. Hindustan Coca Cola Ltd., 2003 SCC OnLine Del 802
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These factors were amplified or restated in the following terms:
“(1) The intent of the advertisement – this can be understood from its story line and the

message sought to be conveyed.
(2) The overall effect of the advertisement – does it promote the advertiser’s product or

does it disparage or denigrate a rival product?
In this context it must be kept in mind that while promoting its product, the advertiser
may, while comparing it with a rival or a competing product, make an unfavorable
comparison but that might not necessarily affect the story line and message of the
advertised product or have that as its overall effect.

(3) The manner of advertising – is the comparison by and large truthful or does it falsely
denigrate or disparage a rival product? While truthful disparagement is permissible,
untruthful disparagement is not permissible.”

In Connaught Plaza Restaurants Ltd. v. Kapil Mitra, 57

The complainant/respondent had participated in Mc Donald’s widely published scheme
‘Mc Donald’s Mein KhaoHar Bar Prize Le Jao’ by placing two separate orders worth
Rs 81. It was alleged by the complainant that Connaught Plaza Restaurants Ltd.
(CPRL) a franchisee running Mc Donald restaurants has indulged in unfair trade
practices by not giving the assured prizes as per the scheme, rather put the participants
under the obligation to make a further purchase of a minimum Rs 20 in order to
avail free French Fries. Also, the complainant had to send two SMS giving the coupon
numbers, for which Rs 3 per SMS were charged. Moreover, the details of the entire
scheme with its terms and conditions and the result of the winners were also concealed
from the participating customers. Therefore, the complainant filed a consumer complaint
before the District Forum praying to declare the scheme as unfair trade practice and
that Connaught Plaza Restaurants Ltd.(CPRL) be directed to disclose the entire scheme
and winners of the prizes. The District Forum allowed the complaint and awarded
compensation and costs to the complainant of Rs. 10,000 and Rs.2,000.
Aggrieved, CPRL filed an appeal before the State Commission, but the State
Commission modified the order of the District Forum by enhancing the compensation
and awarding punitive damages to the tune of  Rs. 2,00,000 and Rs. 10,00,000. CPRL
then appealed before the NCDRC. The NCDRC held that no proof had been filed
by the complainant that CPRL had collected the SMS charges or that it had an
agreement with the Telecom Company/Service provider on sharing of SMS charges.
Thus, the order of the State Commission could not be sustained on those grounds.
On the other hand, it held that it is also true that the scheme was an unfair trade
practice followed by CPRL. This fact having been established by the concurrent
findings given by the District and the State Commission. The complainant and other
similar customers who may not have come forward to file a complaint need to be
granted relief. Partly allowing the appeal, the NCDRC reduced the amount of
compensation to Rs. 30,000 and costs to Rs. 70,000 respectively.

57. 2020 SCC OnLine NCDRC 192.
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The National Consumer Disputes Redressal Commission (NCDRC) in the recent
case of, Ernakulam Medical Centre P.R. Jayasree,58 observed that,
“Releasing a dead body by a hospital to an unrelated third person unquestionably constitutes
‘deficiency in service’ within the meaning of Section 2(1)(g) and (o) of Consumer Protection
Act, 1986.”
Recently, the Supreme Court in a judgment laid emphasis on the role of NCDRC
in Union of India N.K. Srivastava,59 wherein the Court had dismissed an appeal which
had aroused from an order of the National Consumer Disputes Redressal Commission.
The complaint alleged medical negligence against Sarvodaya Hospital and Safdarjung
Hospital. The NCDRC allowed the revision of Sarvodaya Hospital. While exonerating
it of the finding of medical negligence, it held Safdarjung Hospital liable to pay the
compensation of Rs 2 lakhs imposed by the State Consumer Disputes Redressal
Commission.
The District Forum had dismissed the consumer complaint stating that there was
no deficiency on the part of Sarvodaya Hospital in referring the complainant to a
specialized facility. An appeal was filed before the State Consumer Disputes Redressal
Commission by the original complainant. The SCDRC, by its judgment concluded
that Sarvodaya Hospital was guilty of medical negligence and directed it to pay a
sum of Rs 2 lakhs as compensation and costs quantified at Rs 20,000. However, the
complaint was held not to be maintainable against Safdarjung Hospital. A revision
was filed against the judgment of the SCDRC by Sarvodaya Hospital before the
NCDRC which allowed the revision and came to the conclusion that Sarvodaya
Hospital was not guilty of medical negligence, however, the NCDRC elaborated on
the question as to whether Safdarjung Hospital had been correctly exonerated. The
NCDRC held that though the complainant had not filed a revision against the order
of the SCDRC specifically holding that Safdarjung Hospital was not amenable to
the jurisdiction of the consumer fora, he was not precluded from challenging a
finding which was adverse to him in the revision petition. On these facts, the NCDRC
sustained the finding of medical negligence against Safdarjung Hospital and directed
it to pay compensation quantified at Rs 2 lakhs.

CONCLUSION

The judiciary acts as the guardian of the Constitution. The common man depends
upon judiciary for getting justice. Without a security of rights and freedom guaranteed
by the judiciary, they cannot really hope to carry out their jobs and enjoy their
living. They are more dependent upon judiciary than the legislature and the executive.
Without judicial protection, their lives can become miserable. From citizens point of
view Judiciary is the most important organ of the government. The Indian judiciary,
su moto, has taken cognizance of issues of public interest. Whether its environmental
issues, human rights or consumer concerns, judicial decisions have had significant

58. 2020 SCC Online NCDRC 490.
59. 2020 SCC OnLine SC 636.
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impact on how things are run in India. While giving interpretation to the Acts,
laws and rules, courts do give due attention to the intention and purpose of the
law that pertains to the case in question. In a number of judgements, the Supreme
Court has underlined this observation while interpreting the law, e.g.; National Insurance
Company Ltd v. Laxmi Narayan Dhat,60 the Supreme Court made it clear that the
interpretation of the law should be made keeping in view the purpose of the Act.
‘A statute being an edict of the legislature, in construing it, it is necessary to seek
the intention of its maker’, said the Supreme Court. There are situations where the
law is silent and facts of the case demand that the meaning of particular clauses be
elaborated upon. In such situations, the courts take many factors into account like
the circumstances of the case and purpose of the law. This accompanied with the
fundamental principle of natural justice is the basis of the interpretation. Such
interpretations, when made by the judiciary, become a precedent for future cases of
similar nature and if one can put it that way, they become law.
Indian judiciary has now come to play a very vital role in influencing the various
aspects of the administration and governance of the country. At one time, it was
thought that the role of judiciary is only to interpret the laws and regulations and
provide judgements exclusively from the legal point of view. This perspective regarding
the judiciary has undergone sea change in recent times. The indian judiciary,
particularly the apex court has done a significant job to protect the rights of consumers.
The courts have time and again adopted a flexible approach with regard to cases
related to the socio welfare legislations to deliver the justice to the common masses.

60. (2007 [CP] 445).
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ABSTRACT

A victim is considered as a person who is a person that has been harmed, injured,
or killed as a result of a crime, accident, or other events or actions. Victims could
range from the offended to even the eye witnesses who assist the investigation of
crime. In many instances, victims who have been mere witnesses to a crime have
been hounded upon or even killed. Such victims are the cruel causalities of crime
and certainly deserve protection and compensation. It is obligatory for any government
to provide a security mechanism and compensation mechanism for the victims of
crime in order to encourage whistle blowing as well as protect the victims. India
provides compensation to victims of crime as prescribed by section 357 of the Criminal
Procedure Code. Indian courts, have in the recent past passed few verdicts which
have re-visited the norms of victim compensation. While analyzing the judgments
pertaining to victim compensation given in the section 357 of the Code of Criminal
Procedure, it can be seen that there are positive and negative sides to the provisions
and regulations laid down for the same. It can be seen that the criminal law has
been amended to fix certain issues pertaining to victim compensation. Keeping in
mind the overall process related to victim compensation and by analyzing the
judgments the strengths and weaknesses of the present system can be identified
and be critically evaluated. . This paper tries to review the judgments to discuss the
new approach for victim compensation in India
Keywords: Victim compensation, Victimology, Victim protection, Indian judiciary,
Section 357 Cr.PC

1. INTRODUCTION

1.1. Ancient view of victim compensation in India

Ancient India being a country that was ruled by the law of Manu (Manu neethi in
Dravidian context) had a victim reparation or compensation system prescribed by
it. It was considered the duty of the king to protect the property of citizens and
when the citizens’ property was stolen, the value of the stolen property was to paid

* Assistant Professor, Forensic Science, Kristu Jayanti College, Bengaluru; doncaeiro@kristujayanti.com
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by the king and later recovered from the thief when he/she was apprehended.1

Similarly, in cases of violence, cutting of a limb, whiplashes, wounding etc. were
practiced as a means of repayment by the perpetrator to the victim.
All this shows that victim compensation was a part of Indian jurisprudence right
from ancient days.

1.2. Present View of Victim Compensation in India

Victim compensation in India is mandated by the Criminal Procedure Code. The
Criminal Procedure Code of 1898 listed victim compensation under section 545.
The same section was later listed as section 357 in today’s Criminal Procedure
Code of 1973. Presently post the Criminal Law (Amendment) Act, 2018 section 357
Cr. PC has 3 sub-sections in it. These three sub sections deal with victim compensation,
failure of providing the compensation and also to provide medical assistance to the
victim.
Victim compensation in India is also mandated by Fatal Accidents Act, 1855, Motor
Vehicles, 1988 and Probation of Offenders Act, 1958, but section 357 Cr. PC is central
to the victim compensation mechanism practiced in India today.

2. SALIENT FEATURES WITH REGARD TO VICTIM COMPENSATION AS
MENTIONED IN SECTION 357 CR.PC.

1. When a Court imposes a sentence of fine or a sentence (including a sentence
of death) of which fine forms a part, the Court may, when passing judgment
order the whole or any part of the fine recovered to be applied

a. in defraying the expenses properly incurred in the prosecution;
b. in the payment to any person of compensation for any loss or injury

caused by the offence
c. when any person is convicted of any offence for having caused the

death of another person in paying compensation to the persons who
are entitled to recover damages from the person sentenced for the loss
resulting to them from such death;

d. when any person is convicted of any offence which includes theft, such
property for the loss of the same if such property is restored to the
possession of the person entitled thereto

2. If the fine is imposed in a case which is subject to appeal, no such payment
shall be made before the period allowed for presenting the appeal has elapsed,
or if an appeal be presented, before the decision of the appeal.

3. When a Court imposes a sentence, of which fine does not form a part, the
Court may, when passing judgment order the accused person to pay, by
way of compensation such amount as may be specified in the order to the

1. Priyanath Sen Dr, General Principle of Hindu Jurisprudence, 1918, Page 335.
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person who has suffered any loss or injury by reason of the act for which
the accused person has been so sentenced.

4. An order under this section may also be made by an Appellate Court or by
the High Court or Court of Session when exercising its powers of revision.

5. At the time of awarding compensation in any subsequent civil suit relating
to the same matter, the Court shall take into account any sum paid or recovered
as compensation under this section.

3. VERDICTS THAT LED TO THE CRIMINAL LAW (AMENDMENT) ACT, 2018

In Jacob George vs. State of Kerala, the accused was found guilty of medical negligence
and ordered imprisonment and a fine of five thousand rupees by High Court of
Kerala. The Supreme court revisited the judgment and ordered imprisonment with
one lakh rupees fine and ordered that the fine be paid to the minor son of the
victim under section 357 Cr.PC.2

In Balraj vs. State of Uttar Pradesh, the Supreme court again directed payment of
compensation to wife of the victim. In this case, the court went on to add that if the
compensation is not paid within 3 months, the state government must fine the
accused under section 431 Cr. PC and address the issue.3

In Inder Singh vs. State of Punjab, the Supreme court in a similar instance ordered
compensation to be paid by the accused and on instance of non-payment of the
compensation (as the court apprehended delay in compensation), ordered the state
government to pay the amount of compensation and subsequently recover it from
the properties of the accused. In this case, the state government was further asked
to provide free education to the children of the victim.4

Later the High Court of Madhya Pradesh while revisiting the previous Supreme
Court judgment, held that there was no statutory provision to order the state
government to bear the expenses of compensation as section 357 Cr. PC did not
specify it. After the recommendation of the Malimath Committee Report, there was
an amendment and re-visitation of section 357 Cr.PC.5

4. CRITICISM OF SECTION 357 CR. PC IN INDIA

Section 357 states clearly that compensation to the victim or family of the victim is
payable only when the accused is found guilty and punished with a sentence of
fine. The section can be invoked only after the conviction. This puts the victim in a
disadvantage and there is a fear that it would lead to under-reporting of cases.

2. Dr Jacob George vs. State of Kerala, 1994, in the Supreme Court of India, SCC (3) 430, JT 1994 (3)
225

3. Balraj vs. State of U.P., 1994, in the Supreme Court of India, Crimes 87 SC, JT 1994
4. Inder Singh vs. State of Punjab, 1994, in the Supreme Court of India, SCC (6) 275, JT 1994
5. Justice V.S. Malimath, Report of Committee on Reforms of Criminal Justice System, Ministry of

Home Affairs, Government of India (2003) Vol. 1
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Another argument against section 357 is that it does not take due regard of the
financial status of the accused into consideration. The burden of compensation falls
on the accused no matter what the circumstances or the financial positions of the
accused are.

5. CRIMINAL LAW (AMENDMENT) ACT, 2018 WITH REGARD TO SECTION
357 CR. PC

Section 357 Cr. PC was amended with 3 sub-sections.
1. Section 357A detailed the Victim compensation scheme
2. Section 357B explained the compensation that would be paid by accused in

addition to the fine he/she is ordered to pay
3. Section 357C described the treatment of victims in hospitals.

These amendments have focused on rehabilitation of the victim even during the
trial. This is a welcome relief towards victim compensation. this amendment also
addresses the inadequacy of the rehabilitation or compensation and allows for further
inflation of compensation. It also takes the medical needs of the victim and allows
for ‘treatment without a cost’ to the victim. Finally, it also allows for compensation
even if the accused is acquitted or discharged of the crime. This will increase the
frequency of reporting crime and greatly impact the field of victimology.

6. RECENT COURT VERDICTS POST THE CRIMINAL AMENDMENT ACT (2018)

In Sudhaben Bharatbhai Kothari vs. State of Gujarat, 2020, the High Court of Gujarat
took into consideration the financial capacity and conduct of accused and awarded
a suitable compensation to the victim.6

In Ms. X vs. State of Jharkhand, 2021, the Supreme Court of India took note of the
plight of the victim and directed compensation by the State of Jharkhand under
Section 357A and to provide security, house and free education to the victim and
her minor son.7

In Nitya Das vs. State of West Bengal, 2019, the Calcutta High Court ordered that
post-crime psychological counselling must be provided under section 357B of Cr.
PC.8

In Rupalee vs. State of MP, the High Court of Madhya Pradesh, 2020 ordered that
action must be taken on the hospital/clinic for refusing treatment to the victim of
acid attack in contravention of provisions of Section 357C of Cr. PC.9

6. Owner of Nishant Sales ... vs. State of Gujarat on 8 January, 2021, in the High Court of Gujarat at
Ahmedabad, R/CRIMINAL APPEAL NO. 41 of 2020

7. Ms. X vs The State of Jharkhand on 20 January, 2021, in the Supreme Court of India, Writ Petition
(Civil) NO.1352 of 2019

8. Nitya Das vs. The State Of West Bengal & Ors on 27 September, 2019, in the Calcutta High Court
9. Rupalee vs Health and Family Welfare ... on 4 September, 2020, in the Madhya Pradesh High

Court, W.P.No.22615/2018
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7. INTERNATIONAL PERSPECTIVE OF VICTIM COMPENSATION

The UN Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power recommends that the State must provide compensation when the offender
or other sources are not able to compensate. It encourages the use of state funds for
victim compensation be practiced more than what is being practiced at present.10

In the case of Chorzow factory, the Permanent Court of International Justice ruled
that reparation & restitution to victim must be “in kind or by payment of a sum
that corresponds to the value” and it was mandated as the State’s responsibility to
ensure the compensation mechanism is in place.11

It is important to note that the criminal amendment act (2018) has taken both the
above international perspectives into consideration.

8. DISCUSSION

While the status of victim compensation in India was improved drastically by the
criminal amendment act (2018), there is still work to be done. News reports of
victim compensation taking more than due time, victims being treated unfairly,
being bribed etc. have surfaced in the past to question the modalities of implementation
of the victim compensation mechanisms.
A few recommendations are listed below, which could ensure better means of victim
compensation in India.

1. Compensation in India is sometimes not dis-passionately provided to the
victim. The authorities who disburse compensation tend to treat the victim
as a beneficiary and not as a deserving to the compensation. The courts in
India must liberally order compensation and not sparingly, to reduce this
stigma.

2. All states must enforce a uniform scheme for compensation disbursal. The
grounds, quantum and modalities of compensation varies from state to state
and causes lot of ambiguity presently.

3. Periodic audits need to be carried out by courts to ensure timely and honest
disbursal of victim compensation.

10. Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power, Adopted by
General Assembly resolution 40/34 of 29 November 1985, Articles 13 & 14

11. Factory at Chorzow (Germany v. Poland) 1928 P.C.I.J (ser. A) No. 17 (Order of Sept 13)
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Legal Compliance vis-à-vis- Secretarial Audit: A Pragmatic Nexus
in the eyes of Companies Act, 2013
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ABSTRACT

Legal compliance and Secretarial Auditing are the key aspects of corporate governance
practices. For targeting the best outcome from business activities, firms are required
to incorporate robust auditing operations for better compliance management. Needless
to mention, audit not only implies to verification of accounts and financial statements
but it also extends to examination and investigation of the compliance related activities
which have a strong impact on the firm’s corporate governance practices. The paper
is doctrinal in nature and intends to identify the nexus between legal compliance
and secretarial audit as a proactive measure of corporate governance. Further, it
shall also demonstrate the impact of secretarial audit in developing the compliance
management of the companies under the Companies Act, 2013. The author shall
also emphasize how legal compliance and secretarial audit can act as proactive
measure in tackling the corporate challenges.
Keywords: Companies Act, Secretarial Audit, Corporate Governance, Listing,
Management.

INTRODUCTION

Securing the interest of potential investors and other corporate stakeholders was
the main concern of Kumar Mangalam Birla Committee of 1999 through
implementation of a taskforce on corporate excellence and governance. In exordium
of the demand of an effective governance model, the code on corporate governance
and its listing clauses was subjected to review on the basis of the recommendations
made by the Narayan Murthy Committee. Further, the Naresh Chandra Committee
was also constituted to develop the importance of corporate audit as a proactive
measure of corporate governance, followed by the strong recommendations of Uday
Kotak Committee. This reveals that importance of corporate governance practices
and its reformation was in high demand in order to change the existing corporate
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legal framework since a decade. Corporate bodies are regulated by manifold legislations
and as such the performance of the organizations must be evaluated at various
levels. Beside evaluating the strategic plans and reviewing the books of accounts, it
is also important to investigate and detect the areas of non-compliance made by the
companies. Hence at this present juncture, secretarial audit forms an important aspect
of corporate governance for authenticating the genuineness and legitimacy of the
firm’s performance. To avoid the instances of non - compliance and other related
penalties, the provision of section 204 of the Companies Act, 2013 was incorporated
for bolstering the governance practices and compliance management through an
overall investigation of the compliance activities, events and other records of the
organizations. The provision of secretarial audit under section 204 of the Companies
Act, 2013 has gained impetus during the last few years specially among the companies
which are listed, public based and other financial institutions. Secretarial Auditing
is not a fault discovering mechanism but rather a process to strengthen the compliance
management of the organizations as per according to the business operations. It is
thus mandatory for the listed entities to review it entire internal policies, plans and
strategic events by an independent secretarial officer who could better suggest and
advise the firms to overlook the latches behind the existing compliance management.
Thus, for ensuring the best compliance management and corporate governance
practices, listed entities and its subsidiary companies are required to conduct the
secretarial audit in consonance to the Regulations 24A of SEBI (Listing Obligation
and Disclosure Requirements) Regulations.

REVIEW OF LITERATURE

Security Exchange Board of India is the chief regulator with adequate internal structure
and powers to monitor and control the practices of market abuse and instances of
non-compliances occurring in security market (Sabarinathan, 2010). The major scam
of Satyam fraud made the regulator to blame on the major reforms which could
have been resisted by some other way. The main reason behind such scam was due
to lack of internal control mechanism which could have prevent the instances of
non-compliances with regard to the non-financial aspects (Varma, 2009). Additionally,
the powers of the regulator are determined by the statutes and legislations framed
by the parliament and the regulators time to time. But whether such powers are
adequate to tackle and assess the present corporate world are required to be examined
through detailed analysis which shall include the interest of the equity shareholders
and other creditors (La Porta et al, 2003). The Ministry of Corporate Affairs has
taken the major initiatives for the purpose to ensure mandatory corporate governance
requirements in order to promote transparency and accountability in corporate
functions. For better protection of the investors and stakeholders in security market,
(the MCA,2009) the powers of SEBI have been widened to take the appropriate
measures against any corporate malpractices. Secretarial audit was considered as
one of the important facets of corporate governance framework which could ensure
better regulate and monitor the internal compliance management (Naresh Chandra
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Committee Report on Corporate Audit and Governance, 2002). Revisiting the provision
on corporate governance after the famous scam of Satyam Fiasco, the Institute of
Company Secretaries has made a depth analysis behind the reason for such scandals
and appropriately recommended to make some changes in the existing policies and
regulatory framework (ICSI Recommendations on Corporate Governance Framework,
2009). Reforms on corporate governance was the need of the entire corporate fraternity.
Analysis was done on the pre and post development on corporate governance practices
for the purpose to bolster the rules and codes relating to it (D. Reed. 2002). companies
are required to adhere the corporate governance guidelines by complying with
disclosures as per clause 49 of the listing agreement (M.L. Bhasin and J.M Shaikh,
2013). Compliance with the laws and regulations has been considered an essential
feature of corporate governance, but authenticating the reports and certificates by
the compliance officer are to be strictly reviewed by a third party (OECD, 1999).

OBJECTIVES OF THE STUDY

1. To understand the nexus between legal compliance and secretarial audit
2. To examine the laws pertaining to legal compliance and secretarial audit

COMPLIANCE MANAGEMENT AND SECRETARIAL AUDIT: AN UNBORN
NEXUS

Legal Compliance Management and Secretarial Audit are the two inter-disciplinary
method for monitoring and regulating the compliance process of any organization.
Needless to mention, both the concepts are symbiotic in demonstrating the compliance
framework of any organization and are considered as an effective tool for good
governance practices. The former is a conglomeration of compliance system and
process to eradicate the instances of non- compliances and the latter is considered
to be a periodical investigation for authenticating the genuineness of the compliance
management by an external independent secretary. Hence it implies that both the
process operates back-to-back and is interdependent in such a manner that the audit
cannot be conducted until and unless the entire report of the compliance management
is furnished. Further, it is a matter of paramount importance that both the process
is controlled and regulated by the company secretary one from internal and external
perspectives which finally demands a mature understanding of the compliance related
activities and documents.
Firms indulged in security trading mechanism have to abide by numerous legislations,
rules and regulations. Indeed, rules and regulations framed by the regulators demand
varied process of compliance and governance practices. Apart from the local laws,
the listed firms have to simultaneously adhere the guidelines of international bodies
and as such the chief responsibility falls upon the internal company secretary to
ensure the best internal policies and process for effective compliance framework.
The nexus is built when the internal compliance team supports the external practicing
secretary for the purpose of investigating and verifying the documents related to
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compliance. For good corporate governance, the secretarial auditor may demand
the requisition of compliance chart, advisory and score card. Generally, the secretarial
auditor draws an inference of the laws and regulations applicable to the organization
on the basis of the compliance chart. The chart provides a central framework how
the listed organizations perform its obligations towards regulators, legislators and
the stakeholders. Further, the chart also ensures how the compliance related risks
are managed and regulated by the internal compliance team. Additionally, internal
policies and procedures related to compliance management which are documented
are reviewed by the auditors through SOP (Standard Operating Procedures).

COMPLIANCE AUDIT: A HYBRID COMPOSITION OF COMPLIANCE AND
SECRETARIAL MANAGEMENT

Modern business demands the need of concrete infrastructure and as such compliance
audit act as a shield against various corporate malpractices. Audit, both from the
perspectives of internal and external is a matter of comfort for the corporate regulators
as it bestows trust and confidence of the investors on the security trading aspects.
Hence the entire management and compliance related activities are documented
and subjected to stringent verification by a third party. Nowadays, listed organizations
rationalize their compliance and secretarial activities on the basis of quality
management through various schemes of industries like Six Sigma and ISO 9000
which further developed the quality of secretarial auditing of the companies in the
long run.
Though policies and procedures adopted by the compliance team are in consonance
to the updated laws and regulations yet the level of genuineness is required to be
tested through some parameters of the auditing process. Legal Compliance management
itself is a verification process which involves extensive research and analysis of the
work undertaken while audit provides the authenticity to the exercise undertaken.
Hence, the compliance officer plays a key role as a governance professional for
successfully managing the compliance and reporting the same to the external auditing
team.
The nexus between these two processes is established when both the mechanism
operates with the common objective in identifying and verifying the requirements
of compliance under various laws and regulations applicable to the organizations.
The internal compliance team is guided by the legal executives during planning the
compliance framework as per sector wise classification. The process involved in
legal compliance management and secretarial audit depends upon the business nature
of the organization such as banking, insurance, manufacturing, IFSC, health, agriculture
etc. It is thus compliance related activities diverge as per the nature of the business
but the process of compliance management and secretarial audit are identical as it
is governed by the Companies Act, 2013.
In addition, it is important to clarify that the Companies Act, 2013 does not provide
a concrete provision pertaining to compliance management as it is in the case of
secretarial audit given under section 204, but while interpreting several important
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provision of the Companies Act, 2013 the importance of compliance management
can be understood with reference to filing of minutes and records, maintenance of
books and accounts and other secretarial records, copies of resolution on the basis
of which decision are taken, procedures and policies relating to appointment of
directors and many more. Hence the entire responsibility to advise the management
in compliance to the laws and regulations is casted on the internal compliance
officer. They are under the obligations to ensure effective compliance management
through reporting the correct information to the external practicing auditor. The
internal compliance officer is required to ensure that organizations have:

• Complied with the updated laws and regulations in its true letter and spirit.
• Adopted appropriate policies and procedures related to compliance.
• Taken adequate measure to meet the compliance requirements and deadlines.
• Taken all the necessary arrangements to satisfy the mandates of SEBI and its

allied rules and regulations.
• Taken adequate initiatives in maintain the secretarial records etc.

The scope of secretarial audit depends upon the compliance identification made by
the compliance management while furnishing the compliance report. Both the process
covers a wide spectrum of laws and regulations during its actual compliance and
verifying the same. Good compliance management has a positive impact on the
auditing process of the company in order to achieve the best governance practices.
The advantages of good compliance management are impliedly revealed on the
report given by the secretarial auditor in Form MR3. These includes better and
timely compliance of laws and regulations, secured remedies against instances of
non-compliances, speedy disposal of pending litigations before company law tribunals,
avoiding penalties, cost minimizing and promoting a better brand image in the
market.
Effective secretarial auditing involves three stages i.e., planning, execution and
reporting. These three stages are connected and dependent in a sequence manner
for the purpose of furnishing a true audit report. But each and every phase of
auditing is collaterally dependent on the reports given by the compliance team. The
audit under section 204 of the Companies Act, 2013 is based on effective planning
of the reports of compliance management through which the auditor can preliminarily
plan for the rest audit execution process. The planning process of the auditor is
based on the above facts and information to be furnished by the compliance team:

1. Learning about the objectives and scope of the Company through the
Memorandum of Association and Articles of Association.

2. Assessing the areas of risk management
3. Finalizing the plan of audit
4. Finalizing the detailed minutes of the audit program
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Based on the above information supplied by the internal compliance team, the
secretarial auditor is required to execute the plan of audit on the basis of multiple
actions through implementations of certain methods:

a. Sampling method is adopted for collecting the transactions and items
b. Sampling method adopted to test the controls.
c. Identifying the specific events
d. Analyzing the procedures adopted by the compliance team
e. Verifying the documents and working papers
f. Conducting a review on the papers
g. Discussing on the final draft report.

On the basis of above information, the secretarial auditor is required to finalize the
secretarial audit report through proper observations and opinion, but before finalizing
and certifying the reports, auditors are under the obligation to verify the accuracy
of the compliance documents and papers. Hence the activities pertaining to compliance
management are subjected to a peer review by an external secretary to ensure better
transparency and creditability of the corporate practices. Mere attestation is not the
primary role of the auditor, the secretarial auditor is expected to examine the work,
system and practices incorporate by the compliance team in pursuance of compliance
management.
Hence, introduction of “Secretarial audit” under section 204 of the Companies Act,
2013 has a positive impact on the governance and compliance management of the
companies, especially for those which are listed under stock exchanges. The assurance
of external practicing company secretaries conducting the audit in the areas of
compliance management and disclosures had a strong implication on current corporate
governance framework. Any instances of fraud or malpractices in connection to
compliance management and governance reporting can easily be detected by the
mechanism of secretarial audit through innovative auditing techniques and measures.
Additionally, the auditing techniques used under section 204 of the Companies Act,
2013 are more concrete in finding the latches of the compliance management through
the defined auditing standards of CSAS. It is expected that the auditor must observe
the auditing standards while verifying the report of compliance management. Effective
due diligence and audit are the pillars of good governance and compliance practices.
Presently, there are four auditing standards issued by the Institute of Company
Secretaries for the purpose of promoting uniform and standardized secretarial and
compliance practices.

SECRETARIAL AUDIT: A PEER REVIEW OF COMPLIANCE MANAGEMENT

The Indian Corporate fraternity has experienced some of the biggest scandals since
1950’s. The list is not exhaustive and it began since 1950 with the Mundra scam of
LIC (1957), followed by Raj Sethia’s scandal of PNB in 1985 and then with the
Harshad Mehta scam of Unit Trust of India. The post 2000 era has also witnessed
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some of the remarkable scams including Kethan Parek’s scam of BOI, scandal related
to Global Trust Bank of 2008 and last but not the least the Satyam scam of 2008
which all over makes the best reasons of failure in corporate governance in India.
The Confederation of Indian Industry realized the subsequent failure in governance
practices and thus demanded reformation in the Companies Act of 1956. In fact, the
global corporate fraternity is still striving towards uniform model of corporate
governance but on account of various complexities present in the business code
and standards, the ultimate objective is not achieved. Inference can be drawn from
the major corporate downfalls that instances of non-compliances and absence of
proper business standards are the reasons behind such scam. In addition, the absence
of a concrete compliance and audit framework gave space to the market manipulators
to create such scams.
Majority of the scams involved cases pertaining to auditing fraud and other instances
of non- compliances to the laws and regulations. Audit has been considered to be
one of integral aspect of corporate governance as it helps in detection and prevention
of frauds and other malpractices. The observance of Secretarial Audit under section
204 of the Companies Act, 2013 has ensured transparency and accountability in the
corporate governance practices. In other words, secretarial audit involves the assurance
given by a third party known as the secretarial auditor who undertakes the process
of investigation and verification of firm’s compliance and governance activities.
The audit basically acts as a peer review process of compliance management. Entities
which are listed under relevant stock exchange and other prescribed classes of
companies under section 204 of the Companies Act, 2013 have to submit the secretarial
audit report on timely basis. Secretarial auditor is expected to follow the auditing
standards in order to make the auditing acumen stronger and smoother. The ICSI
auditing standards are framed for the purpose of incorporating the best practices of
auditing. Initially, the auditor engaged by the auditee company, should not have
any conflicting interest with the company’s internal compliance team. However, if
there exist any conflicts it must be conveyed and disclosed before the acceptance of
audit engagement letter.
The process of reviewing the legal compliance management involves the use of
working papers, register, records of minutes and other filings. The auditor is required
to plan accordingly from the evidences furnished by the team of compliance
management. In addition, the documents which are furnished by the compliance
team must contain proper information in order to enable the secretarial auditor to
draw inferences and other findings from the document and other working papers.
However, the auditor must incorporate certain policies and procedures for the purpose
of keeping the documents as the auditing process is not a quick task. However, the
subject matter of compliance management differs on the basis of sector wise
classification of industries and the auditing process varies as per the scope and
objectives of the company.
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The use of secretarial audit acts as a peer review mechanism and has enabled good
governance in the compliance management of the companies. Further, the audit has
also proved to worth in reduction of corporate scams and other malpractices. The
scheme of secretarial audit has also helped in detection of fraudulent practices in
the companies and has ensured increase in responsibility of the board of directors.
Periodical audit by an external professional helps in discovering the faults of the
internal system and procedures of the compliance management and further it also
guarantees the outcome of any strategic or investment decision taken by the firms.
Thus, both the process of compliance management and secretarial audit has been
considered as an effective mechanism for corporate governance which has given
immense comfort to the regulatory bodies, stakeholders and other shareholders of
the company to curb the instances of non-compliances of the laws and regulations
regulating the corporate bodies. It is not only the Companies Act, 2013 that mandates
the corporate organizations to submit the secretarial audit report as a part of good
governance system but Regulation 24A of SEBI (Listing Obligation and Disclosure
Requirements) Regulations, 2015.

LAWS GOVERNING LEGAL COMPLIANCE MANAGEMENT AND SECRETARIAL
AUDIT

Business operations are guided by manifold laws and regulations. It is a dynamic
phenomenon and as such laws and regulations are depended on sector wise
classification of business. However, for every corporate organization operating within
the periphery of Indian economy, the Companies Act, 2013 is an identical legislation
which governs the entire corporate fraternity. Compliance and Audit is a prime
concern for the present business fraternity and as such there are multiple laws and
regulations which regulates the business sector of our economy. It is important to
clarify that beside complying with the statutory laws, regulations and other standards
it is equally important that companies must adhere the internal policies, procedures
and other standards.
In order to avoid the regulatory risks, companies are required to create a legal
regulatory framework. The framework includes a set of laws, rules and regulations
which varies according to the following factors:

a. Business Category
b. Operational area in terms of geographical domain
c. Company size in terms of investment, turnover, number of employees.
d. Public company, whether listed or not.
e. Form of company viz., private, public and government.
f. On the basis of regulatory authority viz., SEBI, IRDA etc.

From the above highlighted points, it can be deduced that legal compliance
management depends on variety of factors and the laws and regulations are specific
as per the domain and area of operation. The concept of “secretarial audit” is governed
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under section 204 of the Companies Act, 2013 and is considered to be a device in
verifying the reporting system of compliance process of any organization. The scope
of secretarial audit is similar to a compliance audit and is used in verifying whether
the organization has duly complied with the mandates of the Companies Act, 2013
and its allied rules, Security Contract (Regulation) Act, 1956 and its allied rules,
regulations and guidelines prescribed by the SEBI time to times and other appropriate
laws, regulations and standards specifically applicable to an organization. The auditor
is also required to identify and examine whether the companies are adhering to the
applicable Secretarial Standards as mentioned under clause 118 (10) of the Companies
Act, 2013. At present Secretarial Standard I and Secretarial Standard II has been
made obligatory upon the companies and rest other standards has been recommended
for future demand. Additionally, the Secretarial audit report shall examine the balance
and composition of the board and any changes if occurred, the report shall also
deal whether prior notice has been served to all the members in respect of meetings
of the board including the agenda and other detailed notes, recording of the minutes
relating to the decision taken, internal systems of the company are at par with the
size and operations of the organizations etc.

CONCLUSION

Effective legal compliance and secretarial audit has been made compulsory in order
to promote and develop the compliance framework of the companies. The recent
amendment has widened the scope of section 204 by extending its touch to the
companies having taken loan from banking institutions or other financial companies
of 100 crore or more. This means legal compliance and secretarial audit is a mandate
for the business structure and hence companies secretaries are now highly responsible
for its proper execution. In addition, companies which are trading its shares on
stock exchanges are largely responsible for submitting the secretarial audit report
as a means third party assurance before the regulators and public at large. The
emergence of scams has lifted the corporate veil to realize the ultimate cause of
downfall and as such both the process finds a strong place in monitoring the
compliance process of the company. However, mere filing of secretarial audit report
is not sufficient rather its proper execution is much important in determining whether
the company’s internal management is in conformity to the applicable rules and
regulations. The current business regime felt that instances of non-compliances can
be better regulated and controlled by this mechanism. Quality review of the compliance
process is an essential attribute of corporate governance and can help the business
to sustain in the long run. To cherish the corporate goals, companies are required
to conduct this audit process which would enhance the confidence of the stakeholders
to a larger extent.
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ABSTRACT

Construction industry, because of its complex nature in terms of its projects and
complex contracting documents, often gives rise to complex disputes. Such disputes
can be referred to as a common attribute of this sector and embryonically have a
cascading reverberations on the cost, completion time, and opportunity cost involved.
The nature of these disputes is generally technical. However, complexity and enormity
of the work, number of parties involved, rigid and intricate contract conditions, failure
of planning, and financial constraints could haywire the very technical nature to a
varied nature resulting in a plethora of difficulties not only in terms of execution and
completion of the project but also complex and labyrinthine Litigation, which is not
only a problem for the concerned parties but also the economy. Construction Industry
is an integral part of Indian economy and approximately contribute around 8% to
countries GDP. In India, this industry is debilitating and languishing because of the
parties failing to promptly resolve their dispute. Litigation, in particular, can be termed
to have proliferated this industry and affected it the most. This paper attempts to put
in place and compare the present methodologies of dispute resolution with respect to
construction industry and reviewing the success of arbitration in the said case. It also
attempts to provide other ways that parties may adopt to accelerate the resolution of
their respective dispute, by critically analysing the dispute’s cause.
Keywords: Construction, Industry, Arbitration, Economy, Alternative, Mediation.

INTRODUCTION

With the changing time and a globalised world the mere essentials of basic amenities
is changing and redefining itself with changing time. The Construction industry
which was earlier only visualised as to construction of house and roads has now
added various range of attributes and activities to its shelf and includes various
projects including but not limited to infrastructure, residential, commercial construction.
It also includes in its domain the engineering works, built up works etc. This industry
has driven the economic growth worldwide and serves as the backbone to various
other sectors and Industry. Because every Industry require a basic or advance
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infrastructure depending upon the level of operation and kind of work therefore
the construction Industry plays a crucial role in economic growth worldwide.
The relation and interdependence of construction industry with other sectors cannot
only be ascertained by contribution of construction activities to GDP but it goes far
beyond that. In India the infrastructure sector has been a key driver of economic
growth and have been contributing significantly Indian GDP which have been around
eight percent with a little decline, but the signs of reveal have witnessed therewith.
The construction Industry is among the top five sectors attracting highest Foreign
Direct Investment. It also notable to write that Indian construction market is anticipated
to be third largest construction market globally by 2025. There has been a forecasting
by Price Water Coopers, in their Global Construction 2030 report that by the year
2030 there shall be an 85% increase in construction output worldwide , the forecast
also predicts that 57% of cumulative growth shall be accounted by three countries
United States of America , India and China. Thus it can be very well be construed
that the construction sector is among the most dynamic sectors, not only globally
but the dynamics of this sector are also proved in Indian market.1

With all these benefits the construction Industry is providing, it is also suffering
from various complexities and stumbling blocks, with an industry which is technical
and complex in nature, it is prudent to deduce that dispute that arise out of this
sector would also require a clear cut and perceptible expertise, virtuosity and in
depth knowledge of the issues relating to construction sector. The FDI also brings
in International attribute to the problem so the Jurisdiction issue also adds up to
the list of complex disputes construction Industry is facing .This sector is debilitating
in India because of inter alia, the failure of parties to solve the dispute promptly
and constructively. Almost seventy thousand crore rupees are tied up in dispute
resolution especially the arbitration. The problem of pendency is also there in dispute
resolution mechanisms, with regard to pendency of disputes almost 64 % of total
claim against Public sector undertaking and statutory bodies are still undecided.
Almost 11 % disputes are still undecided with statutory entities. The average dispute
settlement time determined is almost seven years in India. All these data reveals
that there is a sore and dire need for effective reforms with respect to dispute
resolution in the construction Industry. If the need is left unattended this shall not
only affect the sector but the economy as a whole because the construction sector is
the backbone of the economy.2

The initial hover of change was brought by Arbitration and Conciliation (Amendment)
Act 2015, which provided for stringent timelines and brought changes in the procedure
of arbitration to a great extent. The applicability of the act was made prospective in
nature to all the arbitration proceedings and may also be applied to courts where
the proceedings were initiated after the amendment or were pending in the courts
or where proceedings are pending pertaining to arbitration under the act of 1996.

1. R. Robey & Currie, Winning strategies in construction negotiations, arbitration and litigation
(1988).

2. James P. Groton, ADR in construction Industry, Dispute resolution J. 52(3) (1997).
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The High court of Calcutta has been of a view that ‘limited the scope of enquiry in
arbitral awards and has held that the ground of public policy under Section 48(2)(b) and
34(2)(b)(ii) is of very limited scope and the award must be crying out as being patently
unfair for it to be regarded as contrary to the public policy of India’. Thus the step of the
high court may be termed as a positive step towards streamlining the dispute resolution
process in India.3

DISPUTE IN CONSTRUCTION INDUSTRY

The Complex nature and pool of uncertainties with respect to technicalities and
magnitude of finances involved in the construction sector all of these tend to create
disagreement among the parties, but these conflicts need to be resolved. It is possible
that all the disputes pertaining to day-to-day divergence of interest are settled amicably
without opting for a more formal mechanism. At various occasion the differences
aroused are agreed to be disagreed and opt for a redressed from formal mechanism.4

Assertion of an avowal by one party and disavowal thereof by another is a technically
a dispute. Therefore, neither a mere avowal without disavowal, nor a pair of avowal
and counter avowal can be termed as dispute.5

CAUSES OF DISPUTE

At the very outset we may claim that the origin of dispute lie in contract document.
It is observed at various instances that tender are hurriedly made and due diligence
and mindfulness is not paid to corroborate and verify that all essential required
details and information has been duly incorporated in the document or not.6 The
document is internally verified with respect to its consistency and observed whether
there is no inconsistency in general or special conditions and specification are provided
wherever required. And if such course is not followed then inconsistency, deficiency
and imprecision of important information forms the basis of reasons of dispute.
Namely common causes of dispute are Perhaps there can be many definitions of
dispute with respect to occasion of their occurrence.7 The Thomas considered that
there are basically three themes attached to conflict. Firstly, The existence of conflict
is a perception issue.8 The perceived connotation may not be true but conversely if
the conflict is real but not perceived as a conflict then there is no conflict. Secondly
Thomas considered that parties are interdependent to each other. All the parties
have a potential to communicate with each other. Thirdly he considered that there

3. T. L. Trantina, An Attorney’s Guide to ADR, (2003)
4. Cairns, Mediating International Commercial Disputes: Differences in U.S. and European Approaches.

Dispute Resolution J., (2005)
5. Ashworth, Contractual procedures in construction industry, Pearson (2005)
6. Agapiou, A & Clark, B, Scottish construction lawyers and mediation: an investigation into attitudes

and experiences. Int. J. of Law in Built Env, 3(2), 159-163 (2011)
7. Cheung, Mandatory use of ADR in construction – A fundamental change from voluntary participation.

J. of Pro Issues in Eng Edu. and Practice,(2006)
8. Thomas, K. Overview of conflict and conflict management. J. of Org. Behavior, 13(3),264-268

(1992).
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exist issues of opposition, blockage because of Scarcity with respect to money prestige
or authority. The scarcity of either of them blocks the behaviour of the parties.
When an interest of one party is blocked by another a state of conflict is considered
to have been arose.9

For the purpose of prevuing the dispute it is very essential to track down and
delineate the cause of dispute. I have gone through the works of various researchers
and have considered various opinions that wrote about causes of dispute in
construction Industry.10 Hohns considered that conflict have its hunch nature and
attribute, and thus the origin of conflict will differ from one construction project to
another. In his writings he roughly chalked five fundamental sources of conflict in
construction industry. firstly, Errors, omissions and defects in the contractual document,
secondly the failure of ascertaining the finance involved in the project at the initial
stage, thirdly Changed conditions, fourthly consumer reaction and lastly the people
involved.11

Furthermore it is important to write three identifications done by Williamson that
defined root cause of dispute and divided them into contractual, behavioural and
technical problems that arise due to low experience and uncertainty. A study done
by Kumaraswamy and Yogeswaran exhibited that the origin of conflict in the
construction projects are largely connected to subject matter of contract that may
include extension of time, modification, issues relating to payment, quality of technical
specification, information availability, administration and clients expectations which
are at times unrealistic. There can be various variables that reflects the origin of
conflict and several authors have gracefully identified and referred them in their
writings I have summarised few identified origins of conflict.
At the very outset, the use of vague and defective conditions or Provisions or Language
in Contract can serve as the primary origin of conflict. The terms and condition of
the contract should not be ambiguous and must be clear and various interpretations
should not construed out of them. Use of vague and faulty language or conditions
could give rise to plethora of disputes among the parties.12 The contract should
clearly state the obligation and rights of the parties and terms and conditions must
clearly be stated. Furthermore it is also essential that the contract should clearly
provide for a specific method that should be opted by parties in case dispute arises.
Because contingencies tend to arise and con not be completely do way with them
how clear and concisely we might draft the contract. At the times of discrepancy a
well defined hierarchy of documents be supplemented which can go a long distance

9. S. Pinnell, Partnering and the management of construction disputes, Dispute Resolution J. 54(1):
p. 16 (1999)

10. Cheung, Lam & Ors., Fundamentals of ADR processes in construction.J. of Const. Eng. & Mngmt,
128(5), 4113-416, (2002).

11. Ajzen, I, From intentions to actions: A theory of planned behaviour. In J. Kuhl & J. Beckman
(Eds.), Action-control: From cognition to behaviour (pp. 11- 32) Springer. (1985).

12. Aitken & Stitchkin , ADR in Construction: Chile. IBA- International Construction Projects Committee
Report. (2018)
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in ascertaining the correct course of action without opting for litigation. It is pertinent
to note that absence of relevant and germane provisions to tackle technical inspection
by the stakeholders could become a provenance of litigation, as such inspection
involves finance and at various instances it results in surveillance that correct
rectification action was needed, which if not considered may have financial and
unavoidable repercussions and delay.13

The construction and formulation of the contract should be such that the scope of
extra items and deviations is minimum. Particularly it must be kept in mind that
scope of the contract must be clearly defined there should be no scope of ambiguity.
This evidently provides for an assiduous preparation by parties before raising an
enquiry.
The wrong and false ground data can also be a problem of conflict. Ground data
includes the information with respect to ground and realistic conditions that prevail
in reality. Few examples of the ground condition are availability of ground water,
power and water supply in the area, connectivity of the project at the present time
expected rainfall and temperature are few to list. These estimates are generally
provided by the contractors. And obviously if any discrepancy between the stated
facts and ground reality exists it could serve as one of the reason for conflict. Further
more the Unreasonable attitude of either of the stakeholder can result in dispute.14

DISPUTE RESOLUTION

The Litigation used to exist the pre dominant field for dispute redressal mechanism
but with changing time and need for having an expert in the said area or the need
felt to have an individual that should have a knowledge of the sector the need for
arbitration is also rising with the time. The inclination of the parties could be felt
more toward the process that would permit the parties in dispute to settle the
differences based on their own negotiations rather than going for formal litigation.
The cost involved in the litigation can also be considered as one of the factors that
have supplemented the shift in choosing the form of dispute resolution. The cost
involved does not only includes the amount to be paid lawyer and other compensations
and opportunity costs that have been sacrificed while going into time consuming
and never ending litigation. In order to make construction sector efficient and effective
the cost and time with respect to dispute resolution must be catered with a priority.15

The Litigation is the dispute resolution mechanism facilitated by the constitutional
system of the state. The process of litigation is very complex and formal, it is regulated
by various plethora of procedural rules that may differ from a particular state to
state or the country of judicature. The parties willing to resolve their dispute through

13. R. Macneil, Stipanowich & Ors., Federal arbitration law: agreements, awards, and remedies under
the Federal Arbitration Act. 2 (1994)

14. Thomas J., Dispute Avoidance & Resolution: The Construction Industry as the cutting edge of
Evolution, Construction Law (1995) Pg-3-5.

15. Richard Steen & Robert J, The Construction Industry : Forging a path for ADR, New Jersey Law,
(1993) Pg-18-19
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litigation need an Advocate and or counsel for assistance for the purpose of presenting
his case and arguments in the court of law. The process of litigation and personnels
involved are stigmatised both for the monetary and time aspect. Furthermore the
aspect that makes litigation not suited for these commercial transaction of construction
industry is that the court proceedings are open for general public, by virtue of this
aspect the public and commercial competitors among the industry and outside find
interest in the said dispute this may adversely affect the goodwill and public image
of the party so involved. The speedy dispel of the case cannot happen in the court
because the proceedings in the court room are full of complex rules which is not
opportunity and favourable for the disposal of construction dispute and because of
this the timely completion of the project is also affected which give rise to further
disputes. A research by K. Iyer and N. Chaphalkar, G. Joshi divulged that generally
on an average the dispute resolution through litigation takes somewhere between
five to fifteen years time.16 Therefore because of all these reasons and formal process
the Alternative dispute resolutions are gaining more thrust and are being considered
better and efficient form of dispute resolution mechanism.17

ALTERNATIVE DISPUTE RESOLUTION GAINING MOMENTUM IN
CONSTRUCTION DISPUTES

A dispute resolution mechanism other than litigation wherein the parties to the
dispute strive towards saving the differences privately can be termed as ADR
mechanism. The ADR is an adaptable form of dispute resolution that attempts to
solve the dispute without going for a trial. It is also consider that if opted in a good
spirit and form ADR may reduce the potential court cases by ninety percent. In
ADR dispute resolution mechanisms are conducive for the parties because they do
not have significant formalities and complex rule of procedures that are to be adhered
with, in short it is a less formal and less intimidating for the parties than the trial
done of a court.18 The disputes in ADR are generally dealt by an experienced
professional of the said field who is a neutral party which is beneficial because the
adjudicator can understand the technicalities involved and in the case of construction
disputes where starting from the contract to the Project the technical and complexities
can very well be understood by an experienced and technical expert of the said
field. Furthermore the time involved in adjudicating a dispute is comparatively
very less as compared to conventional form of dispute resolution mechanism that is
Litigation therefore the quick disposal of cases reduce the cost involved drastically
and proves to be advantageous both in terms of time and cost that works well in a
conciliatory environment suited best to the needs of the parties.
The first step towards initiating arbitration is selecting the arbitrator or the panel of
arbitration. The selection is usually done by mutual consent of both the parties. The

16. Id.
17. Id at 20
18. Cheung, Critical factors affecting the use of ADR processes in construction. Int. J. of Project

Mangmt, 17(3), pg-191-193(1999)
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parties may opt for specialised agencies in this regard for example in India the
Indian Council of Arbitration (ICA) provides a list of qualified arbitrators. After the
selection of arbitrator by the parties, the arbitrator with the consolation of the disputing
party schedule the arbitration hearing. Similar to the litigation the arbitrator have
been granted with a full authority to hear and dispose off the case in the manner
prescribed in the special act concerned, The parties may produce any document,
testimony or evidence in any other form to the arbitrator. 19An arbitrator after hearing
and looking at the case may pass an award which is the final decision in the arbitration
proceedings. The arbitral award so passed by the arbitrator is binding upon the
parties. The arbitral award generally cannot be revoked but in the cases of fraud,
coercion, misrepresentation, arbitrator misconduct , prejudice of arbitrator towards
one disputing party , corruption or any other similar ground the arbitral ruling
may be revoked by the court of law.
There are also various other features of the arbitration that makes it dynamic and
conducive mode for dispute resolution. The proceedings of arbitration are private
and not open to public like litigation only attended by the disputants and arbitrator.
The access to proceedings of the arbitration can be given to other individuals but
subject to the approval of disputants and arbitrator. Any sort of evidence is acceptable
in arbitral proceedings unlike litigation, however a need to pay more attention to
the weight they designate to a particular form of evidence. The process of arbitration
usually does not require an expert witness to the contrary the Judicial officers are
customarily expert in their respective field. The arbitration flexibility can also be
proven in terms of selecting and given the disputants an sort of decision making
power while they select the arbitrator. The arbitrators so selected are oftenly individual
attaining specialized education and knowledge in the field of construction industry.
The arbitration proceeding does not breakdown the relationship among the parties
rather facilitate a peaceful and mutually resolution of the dispute.
However putting in place the number of benefit arbitration offer in construction
projects it is not an option that contains no defects. In the present time the informal
element of arbitration has seen a paradigm shift to transforming its informality to a
formal, structural , procedural and expensive process than it use be in recent past.
This paradigm shit has somehow made arbitration to lose its trump card over
conventional means of dispute resolution. Besides being structured and made
elaborative it nowhere guarantees smooth run of the process throughout, It is subjected
to persistent obstruction arising due to conflict between disputants and the arbitrators.
The arbitral award can be overturned if the strict compliance of law is adhered to.

CONSTRUCTION PROJECTS AND MEDIATION

Due to adversity posed by the arbitration mediation is getting more popular in the
construction industry. Mediation may be termed as consensual process whereby a
mediator who is a neutral third part is appointed mutually by both the parties to

19. Blake, Sime, & Ors, A Practical Approach to Alternative Dispute Resolution, Oxford University
Press (2014).
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the dispute which facilitate the parties to explore and try to bring them on a platform
so that they mutually come up to an acceptable resolution of the dispute.
Few key features of mediation are, firstly the voluntariness of the disputing party
to enter into and opting mediation from their free will. The party autonomy is
enjoyed starting from the selection of the mediator to procedure to be followed and
rules that shall be applied to mediation. The bargaining and negations during the
process of mediation is encouraged. The parties are also free to exit the mediation
process whenever they fell for the same.
The another important feature of mediation is unlike arbitration and Litigation the
mediation proceedings are not binding and the violation of the same may incur
some other liability but all not give rise to any criminal or contempt offence. But
the situation may differ if a meditation agreement to constitute a supplementary
agreement that shall have an binding effect on the parties is an exception to the
above mentioned feature of the mediation. The other key features of the mediation
are similar to arbitration ranging from confidentiality, neutrality, facilitative aspect
but mediation is non adjudicative in nature the mediator has only a facilitative role
throughout the process of mediation and should not investigate, interrogate the
disputants nor he is allowed to give the verdict or award.
The mediation as one of the emerging form of ADR in construction sector provides
various benefits to the construction sector. Firstly the mediation provides benefit
both in terms of time and cost. The process of mediation can take quickly and
relatively less expensive then litigation and arbitration. Such benefits are very essential
for medium and small players of construction sector who work with comparatively
lees capital and cost increase can affect them adversely. Generally it is tried that
most commercial mediations are completed within few days in cases it may extend
to weeks and months but do not stretch upto years like Litigation. Further the
mediation covers parties interest, in the process of mediation merely legal right of
the parties is not taken care of but the real commercial, psychological and emotional
event are also given due recognition , the coverage of varied interest caters and
efficiently address the need of construction sector. The one of the essential aspect of
mediation that differentiate it from other form of dispute resolution methods is
facilitated communication that it strive to provide among the parties , the mediator
tries to encourage the parties to mutually and comfortably trough communication
address their issues this brings in vibrancy to the dispute resolution mechanism. It
also shares few other features with arbitration in terms of privacy and sustainability
of relationship it attempts to provide the parties a win-win situation which is very
important for the construction industry.
Besides providing various advantages even mediation have several disadvantages,
primary concern with respect to mediation is the enforceability, the non binding
nature of this ADR at times becomes disincentive for the parties who consider that
their case holds strong merit in the eyes of law. Paradoxically at the time of dispute
and socially in construction industry majority of times both the parties feel that
they have a strong case and try to avoid mediation as ADR mechanism. The default
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and best suited way of ADR for construction industry is accorded to arbitration
and not mediation for the primary reason because the former award has an
enforceability factor attached to it. Furthermore the parties are infested with the
thought and perception that if they opt for the process of mediation they will be
forced to compromise. This conquers and stigmatise the facilitativeness of the mediation
process. However the sufficient authority not given to public sector officers to settle
the dispute through mediation may pose reluctance in the public sector and leaves
open the private player to opt for mediation more.

CONCLUSION

Settlement of construction dispute through litigation can pose various disadvantages
to the sector. There cannot be a uniform and one best possible way to solve the
construction dispute. Taking into consideration the technicality and complexity of
construction project the best suited method should be outlined mutually by the
parties in dispute. It is essential for the disputants that they know the various
advantages and disadvantages the various ADR mechanism provide. It is also advisable
that the parties should have in place the dispute resolution clause in the contract so
that any contingency can be dealt with effectively and efficiently and adversity
could be minimized. This paper had tried to examine various forms of ADR and
substantially analysing the mediation gaining acceptance in the construction industry.
It is advisable that the parties first go for the opting mediation as ADR mechanism
and then go for arbitration or litigation as the case may for the unresolved issues.
It is well noted that each process of ADR discussed has its own positives and
negatives which depends upon time, law and monetary aspect.20

Before the Real Estate (Regulation and Development) Act (RERA) came into existence,
there was absolutely no other alternative for resolving the disputes between agents,
home buyers and developers except for litigation proceedings. RERA was the first
Act that provided a mechanism for the speedy redressal of disputes through
empanelled adjudicators and all the appeals were heard by the appellate tribunals.
Despite the existence of this reasonable and effective forum for resolving the Real
Estate disputes, it is not able to perform quite as effectively, the primary reason
being that it is overburdened with a plethora of disputes and hence, delays the
process.
UP RERA has the maximum number of complaints, the approximate number of
complaints being 28843, out of which 18000 cases are disposed off till date. Currently,
Maharashtra RERA has the maximum number of projects and has also received
approximately 12000 complaints till date.
Maharashtra RERA was the first RERA to emphasize upon the importance of ADR
and promote it, the main focus being the conciliation services. CREDAI and other
Builders Associations are actively supporting these services. The Conciliation Services
and other ADR methods adopted by Maharashtra and UP RERA are showcasing

20 Available at: https://www.fdi.finance/sectors/construction last visited 13 June 2021
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the success rate of about 80 percent in dispute resolution mechanism as far as the
Indian construction sector is concerned.
Despite the outstanding success rate of these ADR mechanisms, only about 5-6
percent of the cases have successfully made it through the conciliation forum till
date. When compared to the places like New York, mediation is the go to mechanism
for resolving Real estate or construction related disputes. There are Community
Dispute Resolution Centres (CDRCs) in every country and borough.
Government of India, Judiciary, Builders Associations and Private Sectors are doing
their best in actively promoting ADR techniques and hopefully these techniques
will find their way in the construction sector and be the most preferred mechanism
to resolve all the related disputes.
In India RICS Dispute Resolution Service (DRS) provides alternative dispute resolution
services in the land, property, Real-estate and construction industries. Every year
DRS resolve disputes worth $2 billion (approx.) and help in settling the cases outside
courts.
It is important to understand the implementation and usage of the standardized
and unified construction laws, contract management and ADR techniques, to result
in the effective and efficient completion of construction projects in India
According to, Arcadis Global Construction Dispute Report 2020, the global average
time period for resolution of construction disputes is 15 months. However, in India
this period extends up to 7-8 years. This delay in dispute redressal often adds up to
the main factor causing delay in delivery of the projects and at times overruns the
cost of the project asceratined, therefore ultimately affecting and harming the consumer.
In the year 2016, Government provided rules and procedures for the speedy redressal
of construction disputes and at the same time also encouraged the establishment of
commercial courts. Unfortunately, Commercial Courts were not proved to be as
effective for the speedy redressal of construction disputes. However, ADR has become
an effective way of settling disputes and
DRS has been successfully launched in India by the initiative of RICS in collaborative
efforts with link legal India law services.
A training programme is being organised by link legal and RICS online for the
professionals who possess requisite technical expertise and it further facilitate them
for empanelmenatation and various other appointments such as appointing them
as RICS arbitrator after the assessment of the online programme is successfully
completed. BRICS aims to provide the training ad theatre empanel the neutral arbitrator
in the coming few years, which is an important vision required in the field of
dispute resolution mechanism in the said field.
After analysing all the preferred modes of alternate dispute resolution that are
available to the construction sector, it is suggested that an exhaustive dispute resolution
system for construction contracts shall preferably be multi-tiered and extra care
should be taken so as to ensure that it is well drafted and not a source of further
dispute.
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ABSTRACT

Since time immemorial, the Scheduled Caste (‘SC’) has been the most exploited
abused and oppressed class of the society. Unlike upper caste, the scheduled caste
has been deprived of various opportunities such as farming, employment, trade,
education etc. It is an undisputed fact that the people of this community have
always been diligent, loyal, talented, brilliant and skilled and have been serving
others by making different kinds of craft, production and also providing service by
way of labour. However, this class does not cease to be a victim of exploitation,
poverty and scarcity for centuries, needless to say that the exploiting class, the
privileged section of the society has been getting all advantages and benefits at the
cost of this poor downtrodden community.
This study would be useful to explore socio-economic status, problem of Scheduled
Caste Entrepreneurs and discrimination encountered by them as well as how the
Scheduled Caste entrepreneurs handle the socio-economic discrimination and System
or Corporate Sector work for getting the status of equality with other classes of
entrepreneurs.
An attempt to bring out the journey of some of the courageous entrepreneurs from
floor to hail and from penny to millionaire who was full of struggle, passion and
liveliness has been made in this research paper.
The study used a quantitative data from DICCI and other Government institutions.
Major results of this study are—

1. The efforts of some of the emerging SC entrepreneurs have led the government
to create more opportunities of becoming entrepreneurs among SC Community.

2. Government established DICCI for Dalits.
3. Corporate groups like DICCI, Tata, Godrej, other organizations and individuals

are making good efforts to give exposure to SC entrepreneurs on the national
table.

* Ph.D. Scholar (Law), K.R. Mangalam University, Sohna, Haryana.
** Assistant Professor, School of Legal Studies, K.R. Mangalam University, Gurugram, Haryana
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4. In the year 2013, Mr. Milind Kamble (Founder Chairman of DICCI), Ms.
Kalpana Saroj and in 2014, Mr. Ravi Kumar Narra, Mr. Rajesh Saraya were
honored with Padma Shri Award by the Government of India.

I. INTRODUCTION

According to the 2011 Census, the population of Scheduled Castes (‘SC’) is 20.13
crore, which makes up 16.63 percent of India’s total population, but continues to
suffer due to extreme socio-economic deficiency resulting from low asset base, wage
labour dependency, farming limited up to subsistence level, involvement in
scavenging/unclean employment and other social evils.
Entrepreneurship is an undertaking that is imaginative. Basically, an entrepreneur
is an innovator who brings something new into the economy. Innovation may be a
manufacturing process not yet implemented in a particular section of production.
Innovation means fixing things and the entrepreneur is a problem solver. The members
of the scheduled caste are not only poor, but discrimination in the labour market is
also faced by them. Scheduled Caste entrepreneurs are facing various kinds of prejudice,
atrocities and social, economic, psychological violations due to the rigid competitiveness
of the industry. The Scheduled Caste is massively under-represented in business
ownership. Just 2, 33,880 companies in India are owned by Scheduled Caste and
mostly belong to customary and caste-based businesses. The direction of
entrepreneurship is becoming more challenging for them to follow because of the
prejudice faced by the Scheduled Caste.
In the State of Uttar Pradesh, Scheduled Caste’s population is 21.10% out of total
population of the State. Politically and socially, the scheduled Castes of the Uttar
Pradesh were more fascinating. Some Uttar Pradesh pockets have had a history
among the SCs of entrepreneurship. U.P, it is almost become a model state where a
Scheduled Caste woman named as Hon’ble Behan Kumari Mayawati was able to
come to power and became Chief Minister four times via caste mobilizations and
agreed to grant Scheduled Caste entrepreneurs mandatory representation in all tenders
of the State Government.
SC entrepreneurs come from disadvantaged socio-economic backgrounds, and may
not have the resources (such as education etc.) to compete in industries dominated
by entrepreneurs from privileged backgrounds. It is also found that SC Entrepreneurs
of similar socio-economic background to non-SCs earned around 35% less than other
businesses.

Issues Relating to Victimisation of Scheduled Castes Entrepreneurs

Centre and State Government policies on human rights have struggled to produce
anything more than moderate results with respect to the economic breach against
Scheduled Caste entrepreneurs. Although SC Entrepreneurs’ economic violation has
repeatedly repeated the assertion that all human rights are interconnected reaction
to infringement of financial, civil and political rights. Entrepreneurship is essential
to encourage the past, especially the socio-economically disadvantaged people of
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the society. The study intends to explore into the root causes of laggardness of
disadvantaged groups, communities in entrepreneurial, status of entrepreneurship
of disadvantaged groups, the major socio-economic hurdles and how to overcome
these hurdles and the socio-economic impacts on the disadvantaged groups towards
entrepreneurship development.

Challenges for SC Entrepreneurs

• Facing the challenge of accessing economic resources because of the small
collateral asset base.

•  Due to non-support, of first generation/community having Small social capital.
• Resistance on traditional biasesaccessing in the market.
• Lack of understanding and knowledge of policies and assistance, emerging

technology, business Non-accessibility to highly trained labour amics and
management.

• Non-availability of highly skilled labour.
• Restriction of Policy Measures.

Status of SC Entrepreneurs

For centuries from one generation to the next, Scheduled Castes, the so-called
“untouchables” have worked and controlled a range of traditional and cottage
industries such as handicrafts, pottery, and leather-work and are available with
them even today. Almost two-thirds of India’s 16% SCs are either absolutely landless
or virtually no occupations or sustainable livelihood resources with their own. Many
of them have also shifted away from their typical caste jobs over the years since
they have become obsolete or non-remunerative. Employment in agriculture has
also been gradually dropping with the mechanisation phase.
SC Entrepreneurs are mainly poor, communally disadvantaged and lacking of
fundamental requirements. Most of them have to experienced prejudice such as
educational opportunities, health, decent livelihoods and planned caste living standards
that continue to demonstrate socio-economic backwardness.Due to this, the SC
Entrepreneurs generally perform menial and degrading jobs.According to the 2006-
07 economic survey, it is observed that a young person under 35 years of age is a
typical SC entrepreneur, more likely in the 25 to 35 age group. He is married and
studied at or above high school grade but has not earned any skills learning and
either a bicycle or a two-wheeler is his usual mode of transport.

II. OBJECTIVE

• To explore and understand socio-economic status, problems and challenges
of Scheduled Caste Entrepreneurs and discrimination encountered by them.

• To handle the socio economic discrimination and System or Corporate Sector
work for getting the status of equality with other classes of entrepreneurs.
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• To know and study the present status and situation of entrepreneurship
development of SC.

• To review the performance and progress of Entrepreneurship Development
of SCs.

• To identify the economic violence against Scheduled Caste Entrepreneurs.

III. METHODOLOGY

The research used quantitative data from DICCI, MSME and government institutional
reporting. The research is of a descriptive type using secondary information from
the MSME reports and a basic percentage method for data analysis. The analysis is
primarily focused on an empirical approach. It includes the compilation of secondary
and primary source information. The approach followed for the thorough study
was such that it was able to efficiently gather the information to determine the
entrepreneurial obstacles for SC individuals in India and analyse their effects in
order to achieve the study desired objectives. Both secondary and primary sources
were used for this reason.

IV. REVIEW OF LITERATURE

Divya Rajagopal (2011) has pointed that the ministry had lent Rs. 2,524 crores to
companies run by members of SC/ST during the same period last year. Though
data on bank loans to dalit entrepreneurs are not available, evidence suggests the
trend may not be any different there too. Four percent of government purchases
were made by the Ministry of Micro, Small and Medium Enterprises from units
owned by SC/ST.
Barman, A. L. (2014) found that the socio-economic status of SC citizens is poor due
to financial problems.They failed to attain education of their children for this issue.
That’s also why SC individuals are not built up similarly with everyone. They are
unable to take advantage of reservation policies and other programmes designed to
improve their condition, without education, knowledge and the requisite
encouragement. India has clear provisions to bring Scheduled Caste into the
mainstream of national life.
Paramasivan, C. and Selvan, P.M. (2013) pointed that the dalit in business is an
emerging area in the socio-economic issues of the country, members of dalit
entrepreneurs involving themselves in entrepreneurship have gradually increased
due to changing attitude of the educated dalit youth, government policies encouraging
entrepreneurship and so on.  The only way to boost the nation’s continuous
improvement, bringing fruitful results in jobs, capital flow, creativity, resource
utilisation and the general economic and cultural conditions of citizens, especially
those who are impoverished in society is Entrepreneurship.
Deshpande, A. and Sharma, S. (2013) explained in their paper that traditionally,
castes and societies have been found to be business societies, and entrepreneurs
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from these communities begin with obvious natural benefits in that they have insider
experience, know-how and deep business networks transmitted from generation to
generation. Therefore in this context, the degree to which disadvantaged groups
whose conventional professions have not been focused on business have been capable
of breaking into existing networks and develop themselves as businessmen would
be an important channel for social mobility. Entrepreneurship for Dalit as a significant
means of social development is yet to become a truth for India.
Iyer, L. Khanna T. and Varshney A. (2011) stated that the OBCs have made strides
in entrepreneurship, but SC/STs in the entrepreneurial sphere remain substantially
under-represented. That is, political advances have not been manifested in greater
entrepreneurial development for SCs/STs. Even in states with very progressive policies
towards SCs, STs, in states where OBCs have made substantial progress in business
ownership and in urban areas where light discrimination is lower than in rural
India, such under representation seems to continue.
Jodhka, S.S. (2010) explains that the Dalit scenario in Haryana was definitely more
vulnerable than in the U.P. in addition to a lengthy tradition of entrepreneurship
among the Dalit segment, in U.P. It also varies from having a much better dalit
strategy to the degree that a female from this community is the new state chief
minister. Dalits also have a greater percentage of the U.P. population. Despite this,
however, the typical trend of answers to our questions did not vary much across
the two nations. Similarly, caste discrimination perceptions often seem to be spread
through caste groups.

Results

There are still no quantifiable metrics on the profile of Scheduled Caste entrepreneurs.
There are still about 1000 Dalit entrepreneurs with collective revenue of Rupees
Sixty thousand Crore, according to the rough approximations of different stakeholders
such as Dalit Indian Chamber of Commerce and Industry (DICCI), etc. There are
approximately 50 companies with Rs. 10 crore or more turnover. The Credit
Enhancement Guarantee Scheme therefore has the ability not only to substantially
uplift current SC entrepreneurs’ enterprises, but also first-generation SC entrepreneurs
who aspire to be part of the neo middle class group.

Dalit Indian Chamber of Commerce & Industry (DICCI)

Two billionaires, Kalpana Saroj and Milind Kamble (DICCI’s Founder Chairman) in
2013, were among the Padma Award winners, the India’s highest honours in the
world. These two award winners emerged from a life of grinding poverty and
marginalisation and attained unparalleled success against all odds. They are members
of the DICCI, established on 14 April 2005 on the anniversary of the birth of the
community’s “messiah and intellectual father.” Dr. B. R. Ambedkar. The DICCI has
adopted “be job providers, not job seekers” as its mission statement, urging members
of the Dalit community in India to become entrepreneurs.
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The DICCI’s conviction is that through entrepreneurship; traditionally disadvantaged
groups can enhance their position in the society. Self-employment or entrepreneurship
is seen as an alternative to wage employment and a way to get out of poverty. The
DICCI focuses on entrepreneurship, claiming that “Dalit Capitalism” will help Dalitsto
reach the top of the social pyramid and open the path for the end of the social
structure. It is not enough to concentrate on the top end of Dalit enterprises (the
Dalit billionaires) to understand the spread of ‘Dalit Capitalism,’ but also to examine
the degree and spread of Dalit involvement in small enterprises, which more accurately
represents the material conditions of millions of dalits who are not in wage jobs.

Mission and Aim of DICCI

• To promote and encourage Dalit youth as entrepreneurs to join the business
and industry field and to assist them in their projects.

• Encouraging them to participate to the country’s development by creating
wealth.

• Spreading the entrepreneurial spirit among other fellow members.
• Incorporating the essence of entrepreneurship to build leaders among Dalit

youth, enabling them to walk in line with the world.
• Assemble all Dalit Businessmen under one canopy.
• Be a one-stop resource centre for Dalit entrepreneurs who exist and aspire

to.
• Promoting Dalit youth entrepreneurship as a solution to their socio-economic

issues.
• DICCI is a cause of motivation for Dalit youth.

Achievements of DICCI in Last 10 Years

• DICCI’s nation-wide presence across a network of 18 state chapters and 7
overseas chapters with a 5000 membership base.

• Performing a key position within the Industry in India for the introduction
of affirmative action and supplier diversity.

• Govt. India and the Main State Governments. DICCI has been recognised as
a body of the National Chamber of Commerce and invites contact.

• DICCI has established a new government procurement strategy for public
procurement of India, which includes the acquisition of 4% by all Central
Govt. entrepreneurs from SC/ST Ministries/Departments/PSUs.

• DICCI has played a significant role in setting up Govt. India has led Rs.
200/- Crore’s Venture Capital Fund and has become functional through IFCI
and on the CGTSME line in introducing the 200 Crore Credit Enhancement
Guarantee Scheme for Scheduled Caste (CEGSSC)-2015.
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• Van Bandhu Kalyan Yojana, of Rs. 100 Crores is launched by Government of
India”.

• After the entry of DICCI in the Indian Capital Market DICCI SME   Venture
Capital Fundis launched to finance SC/ST undertakings.

• In the 2015-16 Govt. Budget, DICCI played a major role in the creation of
MUDRA Bank. India’s lending preference will be granted to SC/ST 8
enterprises.

• FOUR National Manufacturing and Trade Expo were organised successfully.
• Awarded national recognition when four members of DICCI were honoured

with the PADMASHREE Awards.
• CII, NSIC in association with MSME organized several buyer-seller meetings.
• IGNITE has established a model EDP programme that has produced 100 AP

and Telangana entrepreneurs.
• Launching of the DICCI SME Portal to promote B2B opportunities for SC/ST

entrepreneurs.
• A partnership has formed with Tata Group and the Indian Industry

Confederation (CII) by the DICCI 
• Linked in their Supply Chain Management (SCM) 500 SC/ST Entrepreneurs

to Various Conventional Corporate Houses as vendors and suppliers, of which
300 are connected only to Tata Group companies.

• Initiated to promote entrepreneurship among SC/ST women by DICCI Women
Entrepreneurs.

Ministry of Micro, Small and Medium Enterprises (MSME)

In India, the MSME sector makes a major contribution to manufacturing production,
employment and exports. The sector accounts for about 45 percent of manufacturing
production in terms of volume and about 40 percent of total exports. It employed
73.2 million people in 2010-11, spread across 31.1 million businesses. The rate of
growth of the industrial sector has consistently been higher than the average. This
sector produces over 6,000 products ranging from conventional to high-tech products,
with food products and beverages supplying 14 percent of the overall MSME
production, wearing apparel with 13.7 percent, and contributing nearly 9 percent to
manufactured metal products being the largest contributors. 4% of government
purchases from units operated by SCs and tribal’s is mandated by the Ministry of
Micro, Small and Medium Enterprises.
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Rise of SC Entrepreneurship in India

Reports No. of No. of Rural Urban Micro
Enterprises Enterprises Enterprises Enterprises Firms

(%) Owner Owner Owner

3rd MSME Census (2001-2002) 10,51,903 7.7% 10.84 5.03 n.a.
4th MSME Census (2006 – 2007) 28,34,000 6.3% 8.51 4.42 98.34
NSS 73rd Round Survey (2015-16) - - 15.37 9.45 12.48

on MSME

Sub-schemes under National SC/ST Hub of MSME

(a) Unique Single Point Registration Scheme (SPRS) - 100% NSIC fee subsidy
for new registration/renewal/amendments/certificate of competency.

(b) Special Marketing Assistance Scheme (SMAS)- marketing support is provided
to SC/ST for enhancement of competitiveness and marketability of their
products by way of facilitating their participation in domestic and International
exhibitions/Trades.

(c) Quality & Credit Rating Scheme Subsidy (SPCRS) - 90 percent rating fee
subsidy for all new rating agencies.

(d) Unique Credit Related Capital Subsidy Scheme - SC/ST 25 percent capital
subsidy for upgrading technology (limited to maximum of Rs.1 Crore).

Social Justice and Empowerment Ministry under the SCs Credit Enhancement
Guarantee Scheme

Objective

• A national social sector programme to foster SC entrepreneurship is to be
introduced.

• Promote SC entrepreneurship aimed at developing innovation and technology.
• Encourage the provision of a Credit Enhancement Guarantee to banks and

financial institutions to provide financial assistance to SC Entrepreneurs, who
in turn create wealth, value for society, create jobs and ultimately build
confidence, while at the same time promoting productive enterprises.

• Promoting and motivating financial inclusion for SC entrepreneurs for further
development.

• Facilitating SC entrepreneurs’ economic growth.
• Making economic growth simpler for SC entrepreneurs

Under existing SC systems, the state has been the giver and society is the beneficiary.
Now, since they have their own investment fund, SC entrepreneurs do not think
about collateral and making bank rounds. Corporate groups such as Tata, Godrej,
other organisations and individuals are also making good efforts to expose SC
entrepreneurs to the national table.
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CONCLUSION

Needless to say, becoming an entrepreneur in India is not an easy task for a SC as
it has to fight constantly and actively against the prevalent social inequality of the
upper caste. It is also clear that the government’s idea of encouraging SC
entrepreneurship is a mere concept that does not materialise into anything fruitful
because no one, even SCs, seems serious about its significance. Society needs to
think more deeply about entrepreneurship’s determinants, with maybe a more
comprehensive analysis at a more disaggregated level than the State.
Some SC Entrepreneurs displayed inhibition in voicing their SC identity in the
interview sample. The fear of facing untouchability may explain such an inhibition.
This study demonstrates that the social nature of business may contribute to inefficient
and unequal distribution of resources, as it is difficult for entrants to join a market
without previous connections, especially those from disadvantaged groups. In this
regards, we conclude that, status of SC entrepreneurs is very poor as like their
social status when they become socially empowered, they can also improve their
status through business.

SUGGESTIONS

Entrepreneurship plays a critical role in the country’s socio-economic growth, providing
capital creation, work production, buying power and market economy. The recent
problem or root of the country’s economic growth is entrepreneurship among the
Scheduled caste. SC entrepreneurship is a growing phenomenon that is evolving in
the country due to Scheduled Caste’s changes in socio-economic and educational
status. But they are not having relevant level of business relation to the other
communities with this aspect. In this regard, it is important for developing countries
such as India to encourage Scheduled Caste entrepreneurship to bring balanced
and prosperous growth.
In a developing country such as India, which is rife with the peculiar caste system
not existing anywhere else in the world, there is an urgent need as well as broad
scope for research on SC entrepreneurship. The present study is an attempt to make
positive contributions and benchmarks in the research field in this direction.
In order to encourage SC entrepreneurship since independence, central and state
governments have set up financial and non-financial institutions. However, due to
the attitude of the implementing authorities and staff, the outcome has been very
weak. Just 20 percent of the allocated funds from the central government were used
by the Scheduled Castes Production and Finance Company, which were also not
result-oriented operations.
The status of SC entrepreneurs in India has a negative effect on economic growth
because they are committed to hard work, local resource developers and the upper
castes are not prepared to recognise the economic empowerment of SC entrepreneurs.
Discrimination against SCs across the country is purely caste based. It is perhaps to
address the prevalent market discrimination that a SC entrepreneur must not only
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be a successful businessman to succeed, but also invariably a social and political
entrepreneur in order to succeed. Society must strengthen relationships between
SCs and cultures of supremacy. SCs will make progress if they support and do not
oppose us.
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Bangladeshi Climate Refugees in India

Bangladeshi Climate Refugees in India: A Legal and Policy
Perspective

Sincy Wilson*1

ABSTRACT

Bangladeshi migration to India is not a new occurrence. Bangladeshis are always tempted to
relocate to India due to climate change because it is a nearby country. As a result, this is not
a good thing for Indians because India does not endorse any of the refugee agreements.
Having said that, the problem of migrants migrating to India and causing discomfort to
Indians can be remedied by enacting appropriate legal and regulatory measures to ensure
that everyone’s basic human rights are maintained, including climate migrants. The climate
migrants from Bangladesh do not have another option for migrating this quickly than to
India. The Indian government should address it from a humanitarian standpoint and implement
a framework that protects climate migrants. The researcher examines the situation in Bangladesh
in terms of dealing with climate migrants, as well as the situation in India, in order to
propose new legal instruments to safeguard climate migrants returning to India, even if
international level actions are lacking.
Keywords: Climate Change, Climate Migrants, Human Rights, Fundamental Rights, Legal
Framework.

INTRODUCTION

Bangladesh, along with India, China, Indonesia, and the Philippines in South Asia,2

is considered one of the world’s most vulnerable countries to climate change. Because
of the country’s natural vulnerability to extreme weather, the Bangladeshi people
have historically embraced migration as a coping technique. It is predicted that as
climate change worsens, more people will be displaced from their homes and land
by increasingly frequent and severe risks by 2050. Such climate events would include
sea level rise, storms, cyclones, drought, erosion, landslides, flooding and salinization

1. PhD Research Scholar at CHRIST Deemed to be University, Bangalore, India. Email id:
sincyw@gmail.com.

2. Neeta Lal, A Precarious Fate for Climate Migrants in India, Retrieved June 3, 2021 from http://
www.ipsnews.net/2016/05/a-precarious-fate-for-climate-migrants-in-india/.

3 Climate Displacement in Bangladesh, Environmental Justice Foundation. June 3, 2021 from https://
ejfoundation.org/reports/climate-displacement-in-bangladesh.
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and one in every seven people in Bangladesh will be displaced by climate change
also up to 18 million people may have to move because of sea level rise alone.
Two-thirds of the population lives below sea level, and 28% of the population lives
on the coast, where tidal flooding induced by sea level rise is the dominant driver
of relocation3. However, these incidents have drawn the government’s attention,
prompting it to become more vigilant, as these events are unavoidable, and the
seasonal occurrences of climate events cannot be addressed without adequate plans
and programmes in place. Bangladesh may lose around 11 percent of its land due
to a projected 50-centimeter rise in sea level by 2050, affecting an estimated 15
million people living in the low-lying coastal region. The process of salinization has
been exacerbated by rising sea levels, coastal drinking water supplies have been
contaminated with salt, and those who rely on such resources are exposed to health
concerns such as pre-eclampsia during pregnancy, acute respiratory infections, and
skin illnesses.
Despite the fact that agriculture generates the bulk of Bangladesh’s revenue, rising
salinity has harmed the country’s economy, increasing the risk of soil deterioration.
As a result, severe yield reductions and price drops have already occurred in numerous
places. Aside from these events, tropical storms are becoming more frequent and
severe, resulting in human deaths, property and infrastructure damage, and
interruption of agriculture and other livelihoods. Another source of displacement is
drought in the northwestern regions of Bangladesh, which drives people to relocate
as a result of crop devastation and livelihood disruption, and this risk is predicted
to increase as climate change proceeds. Landslides caused by irregular rainfall also
damage the steep north-eastern and south-eastern regions, displacing people and
affecting agriculture. Despite the fact that drought and landslides are not currently
the leading cause of displacement, climate change is expected to make them more
severe and frequent. All of this material raises the question of why no particular
actions have been adopted to prevent climate victims from having their basic rights
violated while they are subjected to these climatic aggressions. Government has not
taken up any measures for securing the lives of people who move to another location
at the regional level and at the international level.

THE LEGAL FRAMEWORK

The current legal and legislative frameworks, on the other hand, are insufficient to
regulate climate-induced relocation. The existing legal tools governing statelessness
and refugees are ineffective for people who become stateless as a result of gradual
or abrupt climate change.
Examining the rules of two countries, particularly those of Bangladesh and India,
not only for climate refugees but also for obtaining citizenship or visiting the country,
the following are such laws;

Bangladeshi Climate Refugees in India
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Bangladesh Laws for the Migrants

• National Legislation Bangladesh Citizenship Order, 1972.
• Bangladesh Control of Entry Act, 1952.

Indian Laws for the Migrants

• The Foreigner’s Act, 1946.
• Passport Act, India, 1920.
• Passport Act, India, 1967.
• Registration of Foreigner’s Act, India, 1939.
• Foreigner’s Order, India, 1948.
• Illegal Migrants Act, India, 1983.
• Indian Penal Code, 1860.
• Protection of Human Rights Act, India, 1993.4

Bangladesh Migrants in India

Bangladeshi migration to India is not a new phenomenon. When tragedy comes,
such as a hurricane or flood, Bangladesh is surrounded on three sides by India,
therefore it is natural for people to flee to India or another nation to be safe5.
Natural catastrophes have displaced approximately 700,000 Bangladeshis on average
each year over the previous decade, according to the Internal Displacement Monitoring
Centre,6 and a large number of displaced persons relocate to other countries, causing
at least regional, if not worldwide worry. There are 20 million Bangladeshis living
illegally in India, and the Indian government is building a border fence around its
territory as a preventative measure. A militarised fence along 70% of the 4,000-
kilometer border sends an unwelcoming signal, but people still find ways to get
around the patrols by boating across rivers.7 Southern Asian people are more vulnerable
to slow-onset and rapid-onset disasters due to climate change, according to the
World Migration Report, 2020.In 20188, disasters were responsible for the majority
of displacements in Southern Asia, with 3.3 million people displaced owing to sudden-
onset risks, the majority of whom were in India, Afghanistan, Sri Lanka, and

4 R. Trakroo, A. Bhat & S. Nandi,(2006). Refugees and the Law,New Delhi: Human Rights Law
Network, 2006, 68–76.

5 Climate Displacement in Bangladesh, Environmental Justice Foundation, June 3, 2021 from https://
ejfoundation.org/reports/climate-displacement-in-bangladesh.

6. Tim Mc Donnel (2019). Climate change creates a new migration crisis for Bangladesh, June 2, 2021
from https://www.nationalgeographic.com/environment/article/climate-change-drives-migration-
crisis-in-bangladesh- from-dhaka-sundabans.

7. Jayasuriya, Dinuk & Sunam, Ramesh. (2016). South Asia: Migrant Smuggling Data and Research.
8. Global Report on Internal Displacement 2019. IDMC, Geneva. Available at www.internal-

displacement.org/global-report/grid2019/.
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Bangladesh. Southern Asia has the greatest number of people at danger of being
displaced as a result of sudden-onset hazards, with Bangladesh, India, and Pakistan
having the highest disaster risk.
The effects of disasters in the sub-region have been felt in India, with more than 2.7
million people displaced as a result of tropical storms and floods. With 371,000
additional catastrophe displacements, Afghanistan ranked second in the sub-region,
largely owing to drought conditions. As a result of the monsoons, tens of thousands
of people have been forced to flee their homes in Sri Lanka and Bangladesh. In
Southern Asia, coping methods including as migration and mobility are particularly
crucial in the face of environmental change events such as sea-level rise, coastal
erosion, flooding, and groundwater depletion, all of which represent significant
issues in the sub-region.9 By 2050, the South Asian monsoon is expected to become
stronger, with up to 20% more rain falling over eastern India and Bangladesh.10

When calamity strikes, people look for new homes in countries where they have
established cultural or ethnic ties, such as Bangladeshis looking for sanctuary in
India or Pakistan, Indonesians from Sumatra looking for safety in Malaysia, and so
on.11 Administrative officials in Bangladesh intend to encourage people to relocate
to climate-resilient and migrant- friendly metropolitan areas. Bottom-up participatory
approaches to address local needs and situations, as well as top-down planning
and assistance, are required to develop these urban regions. This idea is consistent
with Bangladesh’s Seventh Five-Year Plan,12 which emphasises “transformative
adaptation.” According to the Intergovernmental Panel on Climate Change, sea levels
in India are anticipated to rise at a pace of 2.4 millimetres per year by 2050, causing
tens of thousands of people to be displaced. According to the Intergovernmental
Panel on Climate Change, sea levels in India are anticipated to rise at a pace of 2.4
millimetres per year by 2050, causing tens of thousands of people to be displaced.
Global warming is a frightening reality for over a quarter of India’s people who
live along the shore.
The Norwegian Refugee Council,13 a well-known humanitarian organisation in Norway
that focuses on worldwide refugee issues, proposed the establishment of an
international environmental migration fund backed by developed countries. Another

9. Climate and Development Knowledge Network, 2014b.Ionesco,Mokhnacheva and Gemenne, 2017.
10. Remittances in the Great Lakes Region Tom de Bruyn and Johan Wets, October 2006.
11. Dupont, A., and G. Pearman, “Heating up the planet: Climate change and security”, Lowry Institute

for International Policy, Paper 12, Sydney, p. 2006, p. 59.
12. Seventh 5-Year Plan 2016–2020, Available at http://www.icccad.net/wp-content/uploads/2018/

10/Policy-Brief- on-Climate-Migration-and-Cities.pdf.
13. Retrieved June 28,2021 from https://www.nrc.no/.
14. World Humanitarian Summit -Istanbul, 23-24 May 2016 Retrieved June 28, 2021 from https:/

/www.un.org/press/en/highlights/WorldHumanitarianSummit.
15. Neeta Lal, A Precarious Fate for Climate Migrants in India, Retrieved June 3, 2021 from http://

www.ipsnews.net/2016/05/a-precarious-fate-for-climate-migrants-in-india/.
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possibility is a UN accord to compensate climate change victims, and the matter
will be discussed at the World Humanitarian Summit.14 Some experts have stated
that the issue must first be brought to the forefront, and then debates about the
lack of adequate regulations for climate refugees can be held. For a long-term and
permanent solution, a comprehensive plan can be established and included into
national policies of the impacted countries.15 While there is considerable ambiguity
about expected patterns of climate change and migration in Asia and the Pacific,
there is no question that climate change will exacerbate the region’s already high
levels and complexity of people mobility. It’s impossible to say how big or little
those effects will be, but they’ll be considerable.16

INDIA’S JUDICIARY ON THE REFUGEE ISSUES

India’s courts have acknowledged the right to non-refoulment17 notwithstanding
the lack of a national legislative framework to deal with refugee situations. However,
it appears that this only applies to people who have entered India, whether they
have refugee status or not. While the Indian judiciary’s position on refugees is
rather different, and while lawmakers have yet to come up with any answers to the
dilemma that refugees confront, let us examine some of the decisions that have
been made by the judiciary.
To begin, the right to non-refoulement is protected under Article 21 of the Constitution
of India, as held in Ktaer Abbas Habib Al Qutaifi v. Union of India.18 Its limited application,
however, comes to an end when a refugee poses a threat to national security. The
Court cited the Constitution’s Article 51(c), which stipulates that “the State shall
seek to develop respect for international law and treaty commitments in the interactions
of organised peoples with one another.” Non-refoulement obligations are included
in this. The Court also held that “the evidence relating to the meaning and scope of non-
refoulment in its treaty sense also amply supports the conclusion that today the principle
forms part of general international law. There is substantial, if not conclusive, authority that
the principle is binding on all States, independently of specific assent.” In closing remarks,
the court stated that asylum seekers appealing for legal recognition may not be
moved until the UNHCR19 had determined their status. Despite India’s unwillingness

16. Climate Change and Migration In Asia And The Pacific Executive Summary, 2009 Asian Development
Bank. Retrieved June 3, 2021 from https://www.preventionweb.net/files/11673_ClimateChange
Migration.pdf.

17. The principle of non-refoulement forms an essential protection under international human rights, refugee,
humanitarian and customary law. It prohibits States from transferring or removing individuals from their
jurisdiction or effective control when there are substantial grounds for believing that the person would be
at risk of irreparable harm upon return, including persecution, torture, illtreatment or other serious human
rights violations.,

18. 1999 CriLJ 919.Retrieved June 20, 2021 from https://indiankanoon.org/.
19. UNHCR , United Nations High Commissioner for Refugees.
20. Crl. W P No. 583 of 1992. Retrieved June 20, 2021 from https://indiankanoon.org/.
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to ratify international agreements, including the 1951 Refugee Convention, this case
indicates that it is subject to non-refoulement responsibilities.
In Malavika Karlekar v. Union of India,20 the Supreme Court took the same stance and
so prevented the deportation of a group of asylum applicants. The gang had sought
for refugee status and had a strong case for asylum. They posed no threat to national
security. Protection was put in place until their legal status could be confirmed.
The Guwahati High Court ordered the government to release a group of asylum
seekers in the case of U. Myat Kyaw & Nayzin v.State of Manipur & Superintendent of
Jail.21 They were detained under the provisions of the Foreigners Act of 1946 for
illegal entry into India. They were ordered to be protected for two months in order
to apply to UNHCR for a determination of their refugee status during that time.
The right to be free of refoulement was recognised by the Indian courts in this case.
This bans sending refugees back to their home countries against their will if there
is a considerable risk of them being injured by threats to their lives or torture,
cruel, inhuman, or degrading treatment. The UNHCR should assess the status of
potential refugees before deporting them and guarantee that non-refoulement
responsibilities are not violated, according to the cases.
The Supreme Court authorised the commentary on the Universal Declaration of
Human Rights in Khudiram Chakma v. State of Arunachal Pradesh22, considering Article
14’s restriction on refoulement as follows:

“Article 14 of the Universal Declaration of Human Rights, which speaks of the right
to enjoy asylum has to be interpreted in the light of the instrument as a whole; and
must be taken to mean something. It implies that although an asylum seeker has no
right to be granted admission to a foreign State, equally a State which has granted
him asylum must not later return him to the country where he came. Moreover, the
Article carries considerable moral authority and embodies the legal prerequisite of
regional declarations and instruments.”

These judgements reaffirm that the Indian judiciary primarily acknowledges that
the country is obligated by international accords on the right to non-refoulement of
persons from Indian territory. This is also recognised in the Constitution under the
right to life, providing a useful legal basis for claiming and enforcing the right to
non-refoulement of refugees in India. The Supreme Court of India used Article 21's
right to life and Article 14’s right to equality to recognise that immigrants and
citizens alike should be afforded equal protection under the law. The court recognises
the right to personal protection in National Human Rights Commission v. State of Arunachal
Pradesh & Anr.23 The Supreme Court recognises these rights and imposes an affirmative
obligation on the Indian State and Central Government to protect the lives and
personal security of all aliens, including refugees, from threats posed by both private

21. Civil Rule No. 516 of 1991, India: High Courts, 26 November 1991. June Retrieved 10 ,2021 from
https://www.refworld.org/cases,IND_HC,3f4b8db67.html.

22. 1994 AIR 1461.
23. 1996 AIR 1234.
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actors and the State or Central Government. As a result, state and federal governments
must “act impartially and fulfil their legal commitments to protect the lives, health,
and well-being of refugees residing in the States without being hampered by local
politics.” The government may deploy police, paramilitary, or any other necessary
force to carry out its tasks. The Supreme Court stated that it is the government’s
responsibility to deal with dangers to refugees in a legal manner. This includes a
legal obligation to apply the law when any party poses a threat to the safety of
refugees. The Supreme Court of India, on the other hand, follows standard procedure
even when it is dealing with urgent matters. In Anand Swaroop Verma v. Union of
India, 24the court ruled that foreigners do not lose their constitutional rights as outlined
in Article 21. Even while dealing with the situations of foreigners, the State must
adhere to the underlying spirit of Article 21 of the Constitution. There is no such
thing as a straight jacket formula. Each case must be judged on its own set of facts
and circumstances.

CONCLUSION AND SUGGESTIONS

Millions of people are exposed to increased environmental threats as a result of
climate change, displacing a big number of people and driving them to move. After
considering the issues that climate refugee’s experience, it has been proposed that
these people be recognized as climate refugees under international law, and that
appropriate institutional arrangements be developed to handle their issues. However,
there are flaws in the current system for dealing with migration on a national and
international level, such as To begin with, the international community has yet to
recognise this new migrant category. Because the term “refugee” has a different
connotation under international law, there is no unanimity on the definition and
status of climate refugees. Second, there are still gaps in our understanding of how
climate change may affect migration as a root cause. Third, even if climate refugees
are recognised, who will bear the obligation of providing protection and assistance?
Fourth, as a result of climate change, international migration has received increased
attention.
However, people may relocate to different countries or regions within the region.
People must be recognised as being displaced within countries and regions so that
appropriate action can be taken to address their problems. The current state of
information about the relationship between climate change and human migration is
still limited. A greater understanding of the relationship between climate change
and migration is required. Climate change issues in Bangladesh may force a huge
number of people to migrate to India. However, there are no institutional measures
or suitable policies in place to mitigate people’s vulnerability as a result of climate

24. (2002) (VI AD (DELHI) 1025 CRLW. No. 746/2002 8.8.2002).
25. (SAARC)The South Asian Association for Regional Cooperation is the regional intergovernmental

organization and geopolitical union of states in South Asia. Its member states are Afghanistan,
Bangladesh, Bhutan, India, the Maldives, Nepal, Pakistan and Sri Lanka. It started in the year
1985.
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change, which is driving migration. According to the debate above, Bangladesh is
experiencing a severe environmental crisis and the threat of climate change. As a
result, migration to India will be a major source of concern for the region, and in
the absence of regional legal mechanisms, the problem will intensify, making people
more exposed to climate change’s effects.
In Bangladesh, more emphasis should be placed on reducing people’s vulnerability
to climate change, for which regional platforms such as SAARC25 should be used to
develop new legal and institutional frameworks to address the issues and recognise
the rights of people who are displaced due to environmental factors and cross national
borders. Rather than viewing migration as a political and economic issue, both
countries should see it as an adaptation strategy to climate change. Currently, India’s
policies and laws on refugees are not geared to defend the rights of migrants fleeing
Bangladesh owing to climate change. India should take the lead in the area in
developing new policies to protect the rights of persons fleeing climate change-
related migration. An international, legally binding agreement on legal recognition,
protection, and help for climate refugees might be drafted, which could be viewed
as a positive step toward supporting climate refugees and ultimately persuade all
governments to adopt the Paris Agreement of 2015.26

26. https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement.
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Goods and Service Tax and Real Estate Industry: Impact of
Revised GST Rate
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ABSTRACT

The Goods and Services Tax (GST)—India’s biggest tax reform post-independence—
was implemented on 1 July 2017. These new tax regime aims to transform the
Indian economy into a giant with its ‘One Nation, One Market, One Tax’ principle
by subsuming 17 different indirect taxes charged at varied rates by the Centre and
states, which will bringing uniformity in taxation across the nation. Its primary
objective is to simplify the existing complex tax structure relating to supply of
goods and services. It aimed at benefiting various industries by way of increased
credits, reduced prices, uniform pricing, and free movement of goods, etc. R e a l
estate industry is one of the most important sectors of the Indian economy. This
industry contributes around 6-8% to India’s Gross Domestic Product (GDP) and
stands second after IT industry in terms of employment generation. This research
paper aims at finding the impact of revised GST scheme introduced for real estate
industry on the pocket of buyers as well as on the cost structure of builders and
their profit margin. Since demonetization in November 2018, Real estate sector is
facing a down-swing in their business cycle. Now, the advancement of this new
GST rule will be beneficial or a curse for the society. Although the impact of revised
GST rates cannot be accurately be gauged at such an early stage of implementation,
still this paper attempts to shed light on its impact on the real estate markets. It
also looks at the benefits of revised GST rates from the perspective of end customers
and the challenges need to be faced by the developers of ongoing projects are examined
and some the major concerns are highlighted. In this paper we have shown impact
of change in GST rules on Cost structure and price of flats as comparison between
those paid or incurred before 1stApril 2019 and cost & price as estimated after
change.
Keyword: Goods and Service tax, Supply, Place of Supply, exempted goods, Effective
rate and Input tax credit.
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1. INTRODUCTION

During post introduction of Goods and Service tax in India, a situation of confusions
regarding the provisions and mechanism of tax system started. Since 1st July 2017
around 33 GST council meeting has been conducted to make this reform smooth
and successful. During 1stJuly 2017 to 1stApril 2019, more than 119 amendments has
been passed with maximum related to State Goods and Service Tax Act (SGST).
One of such was the amendment related to Goods and service tax on real estate
business. Initially 18% Goods and Service tax is levied on value of house property
(except cost of land), as land is not a subject matter of good and service tax as per
schedule III of Central goods and service tax Act of 2017. When contractors were
unable to estimate the cost of land due several limiting factors, government came
up with a solution that 1/3rd cost of house property will be considered at cost of
land, if Actual cost of land is not known or cannot be assessed.
Again, for convince, construction companies started calculating GST @ 12% on entire
value of house instead of 18% on 2/3rd value of house property. The output GST in
both the case will be same. Due to GST, cost to buyers started increasing as buyers
doesn’t get the benefit of Input tax credit. After a lot of efforts, government came
up with a new scheme as an amendment to provide cost benefits to property buyers.
After several rounds of discussions, a notification finally was passed regarding
changes as suggested by GSTN Council in their 33rd and 34th meeting held on 24th
Feb 2019 and Mar 19, 2019 respectively. On 19th of March 2019, the GST Council
approved a transition plan for smooth implementation of this new tax system for
housing units. Under thisnew plan, now builders will be allowed to choose between
the old tax rates and the new ones for under-construction residential projects. The
meetingswere majorlyabout Real Estate Industry, where it was decided to bringit to
subsidized rate of GST by blocking ITC. The Key Changes as indicated by Press
notes to these meetings are as follows: -

Table 1: Applicable GST Rates under New System
1) Decision in 33rd GST Council Meeting heldon 24th of February, 2019 
A) GST rate without ITC: Effective rate 
 a) Affordable housing properties.  1% (1.5% on Total Value) 
 b) Residential properties outside affordable segment; 5% (7.5% on Total Value) 
 No Input Tax credit can be set off against tax liability otherwise 18% with input tax credit (effectively 

12%).  
B) Definition of affordable housing Carpet Area 
 a) Non-metropolitan cities/towns 90 sq. mt or 969 sq ft 
 b) Metropolitan cities 60 sq. mt or 646 sq ft 
  Value of house under any of the both situations must not exceedRs. 45 lacs 
  Under this new change the term metropolitan Citiesmeans and includes Bengaluru, Chennai, Delhi NCR 

(limited to Delhi, Noida, Greater Noida, Ghaziabad, Gurgaon, Faridabad), Hyderabad, Kolkata and Mumbai 
(whole of MMR). 

Goods and Service Tax and Real Estate Industry: Impact of Revised GST Rate



CPJ LAW JOURNAL [Vol. XII, JAN. 2022]176

Condition for availing new GST scheme

I. Input Tax Credit will not be available to builder; and
II. 80% of inputs and input services (other than for capital goods, Transfer of

Development Rights, and FSI) shall be purchased from registered persons.
On shortfall of purchases below 80%, taxes shall be paid by the builder @ 18%
under Reverse Charge Mechanism. However, Taxes on cement,if purchased from
unregistered person shall be paid @ 28% under Reverse Charge Mechanism, and on
capital goods taxes underReverse Charge Mechanism at applicable rates as per Sec
9(4) of CGST Act 2017 as per Notification No. 7/2019-C.T. (Rate), dated 29th March
2019

2. OBJECTIVE OF STUDY

As the new provision which was recommended during February 2019was finally
passed under Notification No 03/2019-Central Tax (Rate), dated. 29-03-2019, to make
amendment in previous issued notice. With this notification government brought
certain group of housing projects under the preview of subsidized segment. But
still people were unable to judge the impact of this new GST rates which came
without input tax credit on the value of house. Therefore, with following aims this
study has been started: -

a. To analysis the effectiveness of this new GST scheme on Real estate Industry.
b. To compare the price/cost of housing in certain areas of Kolkata pre-31st

March 2019 and post 1st April 2019.
c. To find the impact on builders’ profit from on-going projects and upcoming

projects.
As taxes and cost was inversely proportion to each other, fall in the price or costs
of housing projects are likely to be noticed, but will the benefit of the samebe
extended to buyers by the contractors or not. For this, a comparative study of this
new provision on or before 1stApril 2019 was of much need. With this, the buyers
can beaware of different condition necessary for applicability and impact this new
GST rate and they can make a check on their contractor or builders activity relating
to GST compliance. According to many experts this new change in GST rates will
brings, “Buyers Suvidha and Builders Duvidha”. Now to find its implication, a
thorough research was required, and this research can be a solution to the same.

3. LITERATURE REVIEW

Goods and service tax remained a center of focus for the research scholar and
academician since 2012. Many research scholars have completed their PHD on this
great tax reform and several researchers are continuously evaluating the outcome
of 119 amendments made till date on this famous tax in India. Some of the important
works related to it can be listed as:
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a. H. Rawal, Tej J. Patel, Vikas V. Vishwakarma and Mr. Arpit Vyas (April 2018)
All the above authors have jointly written a research paper on building construction
cost and its impact before and after Goods and service tax. In this paper they made
an analysis of the impact of indirect tax on total cost of construction per sq ft of
built up area. According to this research around 2% fall in total cost of construction
has been notified. Around 45 items necessary in construction work has been analyzed
by the authors. But as the authors were from engineering department, they had not
taken into consideration the concept of Input tax credit as per Sec- 16 of CGST Act
2017.
b. Frank (2016)
Frank has made a comprehensive study of the real estate scenario of eight major
cities of India. He analyzed the sales pattern in these cities and incorporated the
impact of the major “game changers” of 2016, namely, the schemes of demonetization,
RERA and the Benami Transactions Amendment Act. It was anticipated that these
policies of 2016 would pave the way for GST s implementation in 2017, and a
combination of these milestones of 2016 and 2017 will lead to sustainable growth
for the economy.
c. Chatuvedi and Sharma (2015)
In this research paper the authors have made a study on real estate trends amidst
India’s booming infrastructure scenario. They have considered mainly the secondary
data collected from education publications, infrastructural sector magazines and
other reports of RERA etc. They concluded that all long-term demand drivers in
real estate sector are positive. But tax is one of the factors which has some negative
impact on the demand of real estate property or is directly proportional to cost as
noticed over last few decades, which the paper has ignored.
d. Monika Sehrawat and Upasana Dhanda (2015)
Here, researchers had analyzed in their paper entitled “GST in India: A key tax
reform” that GST is simple, convenient, and transparent tax system. Further they
concluded that implementation of GST will get the advantage of higher output,
increased employment opportunities and improved GDP by 1-1.5%. But they have
not considered the changing GST rate and its impact on cost to builders and change
in price of real estate.
In all the above researches, no proper address regarding what the cost to buyer and
input tax credit will be was given. Therefore, the above two specific area were
included this research as it was necessary.

4. RESEARCH METHODOLOGY

In every research paper, methodology plays the most important role to arrive at a
conclusion. In this research, secondary data regarding a standard cost for construction
a flat has been gathered from certain websites with specification of different categories
of items used. To be more précised, primary data has also been collected from
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some on doing projects in and around Haldiram and Rajarhat area of Kolkata cities
(VIP Road). The period of study of data has been selected during the period of
January 2019 to June 2019, so that the impact of changing GST laws can be estimated.

a. Data Source: In this research paper, both primary as well as secondary data
has been used along with some provision-based illustration to explain the
implication of new scheme as notified by GST council. All the primary data
where gathered directly from the local builders operating in the selected
area through direct interaction and discussion with their accountants. Whereas
some secondary data relating to cost structure and item wise GST rates where
gathered from different websites.

b. Period of study: In this research paper we have considered the period starting
from 1stJanuary 2019 to 31stMay 2019 has been taken into consideration, as
the new law come into effect on and from 1st April, 2019. Therefore, to find
the impact of this new scheme on the cost of house for the buyers and
builders as comparison can be drawn by comparing cost during this period
will be the best.

c. Method of analysis: In this research paper an analytical and exploratory
approach has been used. Here the effect of new scheme has been estimated
by solving the illustration under old and new scheme. A comparative analysis
between such solutions will give us the net impact of new scheme to make a
conclusion on the effectiveness of the scheme. Again, an attempted on real
market situation was made to analysis the move of different regional
contractors.

5. PROFIT TO BUILDER OR BUYER

With introduction of new Goods and service tax scheme w.e.f 1st April, 2019 two
different prospect has started to be noticed. Firstly, it was looked upon as a system
which will benefit the consumers most as now buyers who are buying an affordable
house will have to pay GST to builders @ 1% instead of 8%. Under old system, the
buyers had to pay GST @ 8% in case of an affordable housing and 12% in case of
all other building without the benefit of Input Tax Credit. Therefore, the change
was looked upon as a good news for themiddle segment house buyers buying
home with area 60 sq. meter (in metro cities) or 90sq. m (in non-metro cities) and
having a price up to Rs 45,00,000 INR.This means that buyers will be benefited in
the following manner, if they buyaffordable house in Kolkata

Tables 2: Changes in GST rates and their respective effective rate applicable
Particulars  Tax Rate Abatement Effective tax rate 
31st March 2019- Affordable 12% 33% 8% 
31st March 2019- other than affordable 18% 33% 12% 
1st April 2019 – Other than affordable 7.50% 33% 5% 
1st April 2019 – Affordable 1.50% 33% 1% 
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Table 3: Calculation of Total cost to buyer for Affordable Housing:
Under Old System [GST Rate @ 12 %]  Under New System [GST Rate @ 1.5%] 

Value of House /Flat 45,00,000 
Value of Land (if not know) 1/3rd of the 

total value 
Value of House (Excluding Land)- 2/3rd 
of 45,00,000 

30,00,0000 

GST @ 12% 3,60,000 
Total Cost Including GST 48,60,000 

 

Value of House /Flat 45,00,000 
Value of Land (if not know) 1/3rd of the 

total value 
Value of House (Excluding Land)-2/3rd 
of 45,00,000 

30,00,0000 

GST @ 1.5% 45,000 
Total Cost Including GST 45,45,000 

 

Source: Authors’ Calculation

Alternatively, Tax can be determined in the following was:
Under Old System [GST Rate @ 12 %]  Under New System [GST Rate @ 1.5%] 

Value of House /Flat 45,00,000 
GST @ 8% 3,60,000 
Total cost Including GST 48,60,000 

 

Value of House /Flat 45,00,000 
GST @ 1% 45,000 
Total cost to buyer (Including GST) 45,45,000 
Net Saving to buyer 3,15,000 

 

Source: Authors Calculation

6. FINDINGS OF THE STUDY

As the rate of under the old system is 8% (effectively) on total value of property in
case of affordable house whereas new effective rate is 1.5% on sale value, therefore
the total saving for the buyer is of 7% approximately. From the above calculation it
can be noticed that buyers will be benefited by around 3,15,000 INR which is around
7% of the value of house under the new scheme. Now the main issue is about cost
to builder (inclusive of Taxes). As per standard cost structure collected from different
secondary source and primary source, it was seen that cost of building a flat in
Kolkata is around Rs 1,150 to 1,300 INR per sq. ft. This means that to construct a
flat of area around 646 sq ft (60 sq. m)the cost of construction will be around Rs
7,42,900 INR. Here we came to know that the taxes paid on inputs used in construction
are very much diversified such as:-

Table 4: Schedule showing different GST rates applicable on inputs used
Item / Component GST Rate 
Iron & Steel 18% 
Sanitary fittings 28% 
Electrical Cables  18% or 28% 
Sand 05% 
Building Bricks 05% 
Ready Mix Concrete (RMC) 28% 
Services 18% 
Cement 28% 

Source: State Budget Documents; PRS[secondary data]

Goods and Service Tax and Real Estate Industry: Impact of Revised GST Rate
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Now if we go into the cost break up for construction of 646 sq ft flat (carpet area)
the following cost statementcan be noticed-

Table 5: Statement showing cost break and input GST in total cost component

Items  Percentage of  
Total Cost 

Cost 
(Including 

GST) 

GST  
Rate 

Input  
GST 

1. Fittings 
a. Window 
b. Doors 
c. Plumbing 
d. Electrical equipment 
e. CP + Sanitary 

 
3.0 
3.4 
5.5 
6.8 
4.1 

 
22,287 
25,259 
40,860 
50,517 
30,459 

 
18% 
18% 
18% 
18%* 
28% 

 
3,400 
3,853 
6,233 
7,706 
4,646 

2. Cement 16.4 1,21,836 28% 26,652 

3. Sand 12.3 91,377 5% 4,351 

4. Steel 24.6 1,82,753 18% 27,878 

5. Aggregates/gravels  7.4 54,975 18% 8,386 

6. Finishers 
a. Paints 
b. Tiles 
c. Bricks 

 
4.1 
8.0 
4.4 

 
30,459 
59,431 
32,687 

 
18% 
18% 
5% 

 
4,646 
9,066 
1,557 

Total  100 7,42,900  1,08,374 

Source: Authors’ calculation [ based on secondary data]

As per the standard cost statement, we have calculated the cost break (item wise)
for construction of 646 sq ft flat in Kolkata urban area. From the statement, it can
be noticed that in the cost function of 7,42,900 INR, the builders must bear somewhere
around 1,08,374 INR as Input tax credit of GST.
Again, due to early construction of affordable housing projects in the northern and
southern Kolkataduring last few years along with good response from end-users,
the southern micro-markets reversed the sales downtrend to post a 13 per cent on-
year upswing in residential sales in second half of 2018. During 2018, many real
estate developers launched housing projects ranging from Rs 18 lakhs to Rs 50
lakhs in ticket size categories across different configurations. The cut in GST rates
on affordable housing, is expected to have a positive impact on demand provided
other factors remains constant.
Now if we consider such mid-range housing projects (affordable in nature), then
the profit of builders from sale of flat (646 sq. ft) after charging GST @ 1% on total
value of flat without claiming Input tax credit, then builders profit can be:
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Table 6: Computation of Total Cost to Builder and Profit from Construction of
Affordable Housing

Particulars Amount (Rs INR) 
646 Sq ft 

Amount (Rs INR) 
969 sq ft 

Standard Construction cost (as per calculation) 7,42,900 11,14,350 
Cost of land (7,42,900 *3/2*1/3) 3,71,450 5,57,175 
Total cost of house to builder (Including GST on Input) 11,14,350 16,71,525 
Less: Trending Sale value in specified area@ Rs 3000 sq. ft 19,38,000 29,07,000 
Profit to builder 8,23,650 12,35,475 

Source: Authors Calculation

The revised rates of GST may not necessarily work favorably in case of either lower
price-point apartmentsor where the builder has given the consumers the full benefit
of input tax credit, which is actually not noticed through out the sample taken and
examined. At the outset, it was be noted that the reform is not just a ‘rate change’
for developers but rather it is a ‘business change’ for the developers, whichis going
to have the followings impacts on real estate industry: -

i. Cost of existing and ongoing projects will change
ii. Cost of new projects will change

iii. Anti-profiteering computations will be introduced
iv. Procurement contracts with vendors
v. Contracts/ agreements with customers

vi. IT/ERP systems will be introduced etc.
A GST of 5 per cent, compared to 12 per cent, is optically much lower. However,
this needs to be seen in the context of removal of input tax credit.Developers in
select cities will have to take marginal price increases or bear the burden of lower
margins if prices remain unchanged. The exemption of GST on payments for Joint
Development Agreement /FSI works favorably as taxes are paid by developer under
reverse charge mechanism, as it limits the impact of lack of input tax credit.
On the other word, developers who retained part of the input tax credit will be
worse-off under the new regime as more clarification is required on usage of input
tax credit, for services and material cost that has already been paid and used.
Now, as per CGST Act 2017, the Time of supply for paying GST is the earliest of
three occasions:

• Receipt of payments
• Raising of invoice
• Completion of service or first occupancy/supply of goods.

Therefore, as new tax rate will only be applicable from April 1, 2019 as a result
March 2019 will be a transition month that will likely see lower sales and even
buyers may request for a delay in the raising of new invoice, so that time of supply

Goods and Service Tax and Real Estate Industry: Impact of Revised GST Rate
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can be shifted to April 2019 and benefit of new GST rate for the remaining unpaid
values can be availed.
Again, peoples, who have already booked their flats and have made part payments,
can save money as the cost of the apartment has already been fixed. What will
change is only the rate of GST applicable on the installments that have not yet been
paid, if they are able to get the demand for the installment issued after the new
rates come into effect.
So, if buyer can get the developer to issue the invoice/demand for the remaining
installments, on or after April 1, 2019, the buyers will be able to avail of the reduced
rates of GST. Again, if the building is nearing completedand the completion certificate
is expected to be issued before the new rates come into effect, buyer will not be
able to get the benefit of the reduced rates. However, the developer may not be
willing to accommodate such requests, as this involves delay in receipt of money
for him, as well as losing the benefit of input tax credit on the installments subjected
to the reduced rates of GST. In genuine cases, where the due date of the installments
fall after March 31, 2019 and the builder does not play mischief by raising the
invoice before this date, buyers will be able to get the benefit of the reduced rates.

7. CONCLUSION

The GST council’s decision to reduce the GST rates for under-construction residential
housing projects will lead to marginal traction in demand and will bring in more
transparency for home buyers. Reduced total outflow for home buyers could increase
the attractiveness of under-construction residential units, considering the base prices
remain stable in the absence of input tax credit (ITC) availability for developers.
Following can be some of the outcome or effect of new GST rate change: -

i. Demand to Improve provided Base Prices Remain Stable: The change in
GST rate would lead to a monthly saving of Rs 800 to 1,000 for a homebuyer,
considering an average price level of Rs 2.5 million with around 7% reduction
in tax for affordable units. Again, the savings would also be in the range
between Rs 2,750-3,000, considering an average price level of Rs 7.5 million
with again 7% reduction in tax for the non-affordable units. This estimation
is based on the assumptions that developers do not passes on the decrease
in price due to the non-availability of ITC. The real estate sector is experiencinga
soft demand growth and flat prices are in wake of a huge inventory of finished
units/unfinished units. Again, companies with completed projects are typically
better placed in terms of off-load risk as compared to those who are with
under-construction projects, as the demand is driven by end-consumers who
are averse to project risks (delay in delivery properties). However, India Ratings
and Researchhas opinedthat the change in rates could bring some traction in
demand for the under-construction segment if base prices remain stable.

ii. Fresh BuyingSlowdown in Financial Year2019-20: Since the new GST rate
for under-construction housing projects is effective from 1 April 2019, any
new buying in such projects deferred until the beginning of Financial Year2020.
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Hence, the 4th Quarter for Financial Year -19 sales numbers (the result is a
function of accounting) for most developers having major projects in under
constructions stage, decline. It showed a decline of 27% in the last quarter of
financial year 2019-20 as compared to that of financial year 2018-19.

iii. Price shuffling of Housing Units: The rate cut ideally should support demand,
assuming it results in an overall price reduction. However, considering Input
Tax Credit typically would account for 4%-6% of sales price, resulting in net
GST borne by builder equal to 3%-7%, which will not leave much room for
builders to reduce prices. Also, in cases where the builder was retaining any
benefit of Input Tax Credit, the new regime would eliminate any such
possibility, and thus may result in builder re-pricing flats. Again, further
clarity would be required for cases where the builder has already signed a
sale agreement (assuming ITC he would be availing) but invoice (linked
with construction progress) would be raised under the new regime (without
any ITC). This situation can result in the builder re-negotiating prices and
the base price would go up without factoring in Input Tax Credit.

iv. More Clarity on Tax Structure: There is lack of clarity with regards to the
claims of developers when they are passing on the benefit of any Input tax
credit to end-buyers. The effective tax paid by home buyers in the current
structure is thus ambiguous. Ind-Ra also believes that the reduction in GST
rates andabsence of Input Tax Credit more transparency on the overall tax
payment for home buyers can be noticed.

8. LIMITATIONS OF STUDY

As every study has some limitations, in the same way this paper also has. In this
paper, all the analysis was based on data collected in one particulars area of Kolkata.
But in wider way this data may differ from area to area and from builder to builder.
Even the profit which has been shown in the calculations may also differ due to
change in cost of land and also due to variation in labour and material cost.
On the other hand, it is too early to judge a tax system which is only 3 years old till
2019-20, as many unforeseen practical problems has not been noticed or incorporated
in the act.
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ABSTRACT

Fundamental Rights (FRs) mentioned in Part 3 of the Indian Constitution were
borrowed from Germany for the development of the personality of every individual
and to preserve human dignity. Article 21 states “No person shall be deprived of his life
or personal liberty except according to procedure established by law”. Researcher has observed
and analyzed during COVID19, the clear violation of Article 21 specifically with
respect to the Life of vulnerable Sections. Laborers lost their daily earning resources
and were forced to migrate to their native places without any help from either the
state or the Central government; Elderly people, Specially abled persons, Economically
Weaker Sections and Transgender were left at their own mercy without any basic
necessities i.e. Food, Clothes, Shelter, Medical help etc. and were compelled to live
without any safe haven. Children were deprived from the mental growth and
Education, and were forced to the excess exposure of the machine technology which
according to many studies was huge factor on the adverse effect on their mental
and physical health. The Researcher aims to study and analyze the impact of COVID19
on the “Right to Life” of the vulnerable Sections with the help of hybrid mode of
Research Methodology. However, in view of the wider interpretation drawn by the
Supreme Court of India in Kharak Singh case in 1963 that “Right to Life does not merely
mean animal existence, but all those aspects of life which go to make a man’s life meaningful,
complete, and worth living will be included in this”. The researcher will try to find the
workable solution and recommendations/suggestions to the enforcement agencies,
legislators for its implementations and other stakeholders for its adoption.
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Health; Right to life.
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INTRODUCTION

Article 21 of the Indian Constitution is one of the fundamental rights and talks
about the life and personal liberty of an individual which states “No person shall be
deprived of his life and personal liberty except according to the procedure established by
law”.1 Here, the inference drawn from the text that it does not make any discrimination
in protection under this article nor is restricted to the citizens but it is available to
all the persons living within the Indian Territory. Life and liberty are the basic
human rights which State even can’t violate them. Experiencing the situation during
COVID19 which has impacted the whole planet with its negative impact. The
vulnerable group that has been affected by it can be divided in several categories
such as:

• Laborers
• Elderly person
• Specially abled person
• Economically weaker sections
• Transgender
• Children etc.

People apart from the vulnerable group might have the resources to tackle the
Lockdown imposed by the government but this group was far away to deal with
the impacts of the lockdown by themselves. Entities like NGO’s, Social workers;
Celebrities like Sonu Sood came forward whether to help the stranded migrant
workers or to feed the hungry people in the time when almost everyone was afraid
of getting out of their homes.
All the vulnerable group that took a blow at their fundamental right mentioned in
article 21 were left with no help in the first phase of the COVID19 but slowly the
government came forward to help these sections one by one. The state and central
government were to be called at the fault for the violation of the “right to life and
personal liberty” of this sections during the pandemic but India being a big country
with 1.5 billion of population has also become difficult to handle at once. Basic
necessity like Food, medicine, shelter, and education was not provided to the
marginalized or vulnerable sections during the pandemic, which becomes a
questionable thing and become duty of the state. As appropriately held by the apex
court which states that “The right to life under this Article is not merely the right to live.
Right to life is more than a mere animal existence” observed in the case of Kharak Singh
v. State of Uttar Pradesh.2 The court also held that “the inhibition against a person’s life
extends to all those limbs and faculties by which the life is enjoyed. It means a life of dignity
which includes right to have a safe and secure livelihood which is an integral facet of life” as
held in the case of Sunil Batra v. Delhi Administration.3 The Covid pandemic has not

2 1963 AIR 1295.

3 (1978) 4 SCC 409.
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given any space to the Government to think and take any step so that people live
with dignity not life of animal and secure their livelihood. Not only in India but
across world indiscriminately compelled to maintain stagnation.

IMPACT ON LABORERS AND ECONOMICAL WEAKER SECTIONS (EWS)

Laborers or the migrant workers were the one which can be called the most affected
one out of all the other marginalized sections. Firstly they use to have jobs which
included physical labor and wages were to be earned on the daily basis where
there was a very limited scope of saving money for the future. When the case of
the labor class was already not so good, the COVID19 destroyed the little chances
of their improvement by pushing large number of people in poverty by snatching
their jobs which was the only source of income to them. As per a report of International
Labor Organization, 81 million jobs were lost in Asia during the pandemic.4 Article
21 of our constitution talks about the protection of life and personal liberty which
also happens to be one of the fundamental rights but the pandemic situation showed
us how brutally the violation of article 21 took place in the case of Laborers who
happened to be migrant workers as well. Wages are primary source of the livelihood
but in the pandemic almost 92% casual workers did not receive wages for their
works.5 How can one imagine the survival of the laborers who did not receive
wages, during the time when almost nobody was there to help. The lockdown was
imposed without any advance notice and hence large number of migrant workers
was stranded on their way home. 8 crore migrant workers were reported to be
stranded6 in the first wave of COVID19. The figures mentioned above can give a
glimpse of grievous situation of the migrant laborers during the pandemic. When it
comes to the protection of life under article 21, the food is the basic necessity for
anybody to survive. But in the pandemic huge violation of the right to life of the
laborers was seen. It was found that 96 percent of the migrant laborers did not
receive rations from the government.7 When the migrant laborers failed to receive
any help from the government to reach home, they decided to reach thousands of
kilometer far homes on their feet. The summer severe heat made it more difficult
for them to complete their goal of reaching home which led to several cases of
dehydration, excessive hunger and deaths. It is revealed in the Right to Information
(RTI) filed, the government said it has not collected any such data. But the number

4 Press Release, APESO 2020, ILO (Dec.15, 2020),https://www.ilo.org/asia/media-centre/news/
WCMS_763819/lang—en/index.htm.

5 Sanjeeb Mukherjee, Swan survey, Business Standard (Jun. 16, 2021), https://www.business-
standard.com/article/economy-policy/almost-92-casual-workers-didn-t-receive-wages-during-
lockdown-survey-121061601523_1.html.

6 Priscilla Jebaraj, Coronavirus Lockdown, The Hindu (Jun. 04, 2020), https://www.thehindu.com/
news/national/coronavirus-lockdown-26-lakh-migrant-workers-in-halfway-houses-says-official-data/
article31751222.ece.

7 The Hindu data team, COVID19 in numbers, The Hindu (Apr. 20, 2020), https://www.thehindu.com/
data/data-96-migrant-workers-did-not-get-rations-from-the-government-90-did-not-receive-wages-
during-lockdown-survey/article31384413.ece.
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of deaths in the road accidents was said to be about 198 in the first lockdown.8

When the labors got infected by the corona virus, it was seen that they were not
able to get themselves or their family member treated due to the lack of very important
drug Remdesivir, even the oxygen tanks were lacking on huge amounts which
made them more vulnerable and hence were not able to even get oxygen for the
patients. Huge chaos was seen and the view was very sad. The government failed
to provide them the basic things like Remdesivir, Oxygen tanks, Ambulance for the
patients which clearly was a huge blow to the article 21 of the migrant laborers.
The migrant laborers who decided to follow the government instructions and remained
back to the places they were at were not provided proper shelters and thus this
thing also became a violation to their very vital fundamental right mentioned in
the article 21 of the Indian constitution. It is very sensible to provide the labor class
migrant workers with the basic necessity of Food, Shelter and medicines but the
government failed to do such as well. Hence, the marginalized section of the migrant
labor class was practically marginalized in the peak of the COVID-19 and was left
on their own to survive without any external help from the state or the central
government. The MGNREGA (Mahatma Gandhi national rural employment guarantee
Act)9 provides 100 days guaranteed work to the laborers but in the time of the
pandemic they failed to receive any such guarantee and hence they had to deal
with the wage loss at that point of time when the wages were of outmost importance
to tackle with the situation of COVID-19. When the migrant laborers failed to receive
any help from the government to reach home, they decided to reach thousands of
kilometer far homes on their feet. The summer time heat made it more difficult for
them to complete their goal of reaching home which led to several cases of dehydration,
excessive hunger and deaths. Hence it was the duty of the state and the central
government to protect the Right to Life of the marginalized sections during the
time when it was really needed and we can say that the state failed to do so.

IMPACT ON ELDERLY PERSONS, SPECIALLY ABLED AND TRANSGENDERS

Elderly persons, specially abled persons (SAP) and transgenders also comes in the
ambit of marginalized sections which took a blow on their fundamental right mentioned
in the article 21 of the Indian constitution. Firstly, the Elderly persons were one of
the most vulnerable groups negatively impacted by the COVID19. There are lots of
issues that elder people faced alone during the lockdown related to the pandemic
such as Isolation, boredom, unable to access healthcare, banking etc. Young generation
is mostly aware of the technologies nowadays and therefore they were able to access
OTT platforms in the lockdown to tackle with the boredom and isolation. Elderly
persons in India are not that much exposed in the OTT platforms and suffered
from isolation and boredom during the lockdown. While talking about the fear of

8 Anisha Dutta, Migrant workers killed , Hindustan Times (Jun. 02, 2020), https://
www.hindustantimes.com/india-news/198-migrant-workers-killed-in-road-accidents-during-
lockdown-report/story-hTWzAWMYn0kyycKw1dyKqL.html.

9 Mahatma Gandhi national rural employment guarantee Act 2005.
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COVID19 when it was not even clear how badly it affects a person, elderly persons
remained in fear. Number of them were also suffering from the chronic diseases
like cancer, asthma, heart disease which got worse due the fear of the pandemic.
Thus, living life under the fear of something goes against the very objective of the
Article 2110. Old people who generally suffer from some disease when they reach
above the age of 60 were not even able to access the healthcares for their treatments,
the case gets worst in cases of people having chronic diseases like cancer, heart
disease which requires continues help from the doctors. This problem was somehow
sorted out by the online consultancies of the doctors by the patients. The Supreme
Court of India in the case of Ashwani Kumar v. UOI11 held that “the elderly people
should be given priority in the admission in the Government hospital looking to their vulnerability
for Covid 19. In event of any complaint made by the elderly people, the hospital administration
concerned shall take immediate steps to remedy their grievances”.
Secondly, the other marginalized section of the group which got affected by the
COVID19 were people who were specially abled (SAP). India hasn’t become so
much advance in its nature that a person with disability can do its day to day work
without any external help or with the help of the machines itself. They require
external help from other people in their day to day life as well. During the lockdown
people with disabilities were faced with lots of problems like Healthcare. 42.5 percent
people with disabilities said that due to the lockdown it has been very difficult for
them to access routine health checkups.12 This the basic need of every person with
disability and this very need was not fulfilled by the state for them and became a
huge violation of the fundamental right mentioned in article 21. Talking about the
Rehabilitation services for them, it was established that about 59% of them who
were in need failed to access the rehabilitation services.13 Most of the places excluding
the metro cities, people were not able to get an access to the rehabilitation services.
Not just the physical health but people with disabilities also suffered with mental
health as well. Psychologically in the lockdown when they were in isolation, they
were not able to physically meet anybody and due to that had also gone into depression
which became difficult to cure without the availability of access to the psychologists.
The Supreme Court in the case of Ashwani Kumar v. Union of India and ors. held that
“We accept that the right to life provided for in Article 21 of the Constitution must be given
an expansive meaning. The right to life, we acknowledge, encompasses several rights but for
the time being we are concerned with three important constitutional rights, each one of them
being basic and fundamental. These rights articulated by the Petitioner are the right to live

10 Navtej Singh Johar v. UOI, 10 SCC 1(2018).
11 (2020) 8 SCC 808.
12 Public health foundation of India, Impact of COVID19 on person with disabilities, Hindustan Times

(Jul. 1, 2021), https://www.hindustantimes.com/ht-insight/public-health/impact-of-covid-19-on-
persons-with-disabilities-in-india-101625105679386.html.

13 Public health foundation of India, Impact of COVID19 on person with disabilities, Hindustan Times
(Jul. 1, 2021), https://www.hindustantimes.com/ht-insight/public-health/impact-of-covid-19-on-
persons-with-disabilities-in-india-101625105679386.html.
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with dignity, the right to shelter and the right to health. The State is obligated to ensure that
these fundamental rights are not only protected but are enforced and made available to all
citizens.”14

Thirdly, many Transgender fulfill their daily needs by physical works such as begging,
dancing in functions, prostitution etc., but the physical world was totally absent
during the lockdown in the COVID19. So they were left on the mercy of others for
food, shelter and medicine which is an important part to live a life hence becoming
a violation of the article 21 by the state. The same issue of healthcare, hunger was
also faced by the transgender community during the lockdown in COVID19. Most
of them are not aware of the technology and were not able to meet their needs
without the help of the technology. They also faced problem regarding the banking,
rehabilitation services and other things at that particular time. Even when facing
any kind of violence they were not able to get justice because of the fear of spreading
of corona virus. The state or the central government also did not do much for them
initially and left them at the mercy of god. Many NGO’s came forward to help the
Transgender community but they were also not able to help them fully because of
the wide and huge impact of the COVID19 in a huge country with about 1.5 billion
population. Residential societies were seen to put pamphlets outside asking the
residents to stay away from the Transgender to prevent COVID19 to spread.15 In
the case was established that about 59% of them who were in need failed to access
the rehabilitation services.13 Most of the places excluding the metro cities, people
were not able to get an access to the rehabilitation services. Not just the physical
health but people with disabilities also suffered with mental health as well.
Psychologically in the lockdown when they were in isolation, they were not able to
physically meet anybody and due to that had also gone into depression which
became difficult to cure without the availability of access to the psychologists. The
Supreme Court in the case of Ashwani Kumar v. Union of India and ors. held that “We
accept that the right to life provided for in Article 21 of the Constitution must be given an
expansive meaning. The right to life, we acknowledge, encompasses several rights but for the
time being we are concerned with three important constitutional rights, each one of them
being basic and fundamental. These rights articulated by the Petitioner are the right to live
with dignity, the right to shelter and the right to health. The State is obligated to ensure that
these fundamental rights are not only protected but are enforced and made available to all
citizens.”14

Thirdly, many Transgender fulfill their daily needs by physical works such as begging,
dancing in functions, prostitution etc., but the physical world was totally absent
during the lockdown in the COVID19. So they were left on the mercy of others for
food, shelter and medicine which is an important part to live a life hence becoming
a violation of the article 21 by the state. The same issue of healthcare, hunger was
also faced by the transgender community during the lockdown in COVID19. Most
of them are not aware of the technology and were not able to meet their needs
without the help of the technology. They also faced problem regarding the banking,

14 (2020) 8 SCC 808.
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rehabilitation services and other things at that particular time. Even when facing
any kind of violence they were not able to get justice because of the fear of spreading
of corona virus. The state or the central government also did not do much for them
initially and left them at the mercy of god. Many NGO’s came forward to help the
Transgender community but they were also not able to help them fully because of
the wide and huge impact of the COVID19 in a huge country with about 1.5 billion
population. Residential societies were seen to put pamphlets outside asking the
residents to stay away from the Transgender to prevent COVID19 to spread.15 In
the case of Sunil Batra v. Delhi Administration16 the court held that “right to life includes
right to live a healthy life so as to enjoy all the faculties of the human body in their prime
conditions and would extend to include the protection of one’s culture, tradition, heritage
and all that with gives meaning to a man’s life. Hence, it will include the right to live in
peace, sleep in peace and right to good health”.

IMPACT ON CHILDREN

The Right to Education Act provide the ‘free and Compulsory Education’ which
support the Fundamental Right of the children from age 6 to 14 years under article
21A of the Constitution to get free elementary education. This is the eleventh
Fundamental Duty under Article 51A which was introduced by the 86th Constitution
(Amendment) Act, 2002, along with Article 45 under the category of Directive Principles
of the State Policy.
Considering the education a Constitutional right equivalent to the right to life, it
hardly maintained the spirit of the Constitution and interest of child rights. The sad
part is that 2009-2010 Budget ratifies the minimalist approach by not allocating
proper budged to the Sarva Shiksha Abhiyan and limiting to Rs 13,100 crore which
is equal to 3% in Education and 1% for health compared to 6-7% allocation in US
and UK. Observing status of children who were afraid of in the starting of the
pandemic of COVID19 but later realized that they were the one group which got
least infected by the corona virus. The low infection in children might be the reason
that the state or central government has not yet started the vaccination drives for
the children i.e. below 18 years of age till the end of year 2021. During COVID19
second waive, in the period of April to June, 2021, 3600 children got orphaned.17

This shows how many children were either under the verge of depression and
became vulnerable to so many things. These children were either handed over to
the nearby blood relative or taken to the orphanage. The loss of either of parents
itself is disastrous but so many children lost both their parents, that pain cannot
even be imagined. The mental agony of those children cannot be measured anyway.

15 Saurav Kumar, Pandemic effect on Transgender, The Wire (Jul. 18, 2021), https://thewire.in/lgbtqia/
the-covid-19-pandemic-has-had-a-debilitating-effect-on-transgender-people.

16 (1978) 4 SCC 409.
17 Saurav Kumar, Pandemic effect on Transgender, The Wire (Jul. 18, 2021), https://thewire.in/lgbtqia/

the-covid-19-pandemic-has-had-a-debilitating-effect-on-transgender-people.
17 (2020) 8 SCC 808. leshow/83326937.cms.
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The education during the initial age is considered one of the most important ingredients
to build up the character of an individual. In the initial kindergarten classes, the
most important habits to be learned by the children is social interaction, development
of motor skills; cheerfulness etc. and these things can only be learned in a physical
world. COVID19 lockdown isolated children from such kind of education. India
was one of the first country to shutdown schools against the COVID19.The education
of the children were mostly dependent on the smart phones, computers, laptops. In
a report it was found out that only 43% of children between the classes of 1 to 12
have access to the smart phones.18 It becomes very difficult to teach students which
don’t have a basic access to the electronic gadget or other sources on which their
education in coming years will be based on. It is very difficult to imagine teaching
children online without any access to laptops or mobile phones. Although the central
and state government later on started telecasting study materials on television but
even that cannot in whole cover all the students. Child marriages in India are a big
concern for the country. India has been propagating many anti child marriages
programmes. Unfortunately, these child marriage programmes were disturbed during
the pandemic of COVID19. Children during the lockdown has also been witness to
the Physical abuse in their homes. This physical abuse has only multiplied the
already mental sadness children were going through during the time of the pandemic.
Due to the highly over use of mobile phones and laptops by the children during
the pandemic and long screen timing has led to the increase in the sexual abuse of
the children which goes against their right to life and personal liberty mentioned in
the article 21 of the Indian constitution. Child sexual abuse content rose to 95 percent
in India during the pandemic.19 The mental and physical health of children during
the pandemic in the lockdown also took a blow due to the continuous fear, grief in
the pandemic. Peer group are the ones whom you can share your feelings and get
relaxed, but in the lockdown this concern also got limited to the phone calls and
chats only. The life lived in fear has been called out a violation of the right to life
and personal liberty of an individual mentioned in article 21. But children are one
of those marginalized groups who consistently lived in fear or grief, the whole
pandemic. Either they were in fear of losing someone due to corona virus by hearing
news from surroundings, internet, new channels, or they were in grief after losing
someone close in the pandemic. Many children were either under the verge of
depression and became vulnerable to so many things. These children were either
handed over to the nearby blood relative or taken to the orphanage. The loss of one
parent itself is disastrous but so many children lost both their parents, that pain
cannot even be imagined. The mental pain of those children cannot be measured
anyway. The education during the initial age is considered one of the most important
ingredients to build up the character of an individual. In the initial kindergarten
classes, the most important thing to be learned by the children is social interaction,
development of motor skills; cheerfulness etc. and these things can only be learned

18. Deepika Behl, COVID’s impact on children, ORF Online (Mar.04, 2021), https://www.orfonline.org/
research/the-impact-of-covid-19-on-children-and-adolescents-early-evidence-in-india/.

19. Amir Dutt, Child sexual abuse, Hindustan Times (Oct.19, 2021), https://www.hindustantimes.com/
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in a physical world. COVID19 lockdown isolated children from such kind of education.
India was one of the first countries to shutdown schools against the COVID19.

CONCLUSION

Several States and even the Central government recognized the violations of the
article 21 of the marginalized sections but at later stage of the pandemic of COVID19.
The migrant laborers were not able to access their ration card in the other states to
get ration which was of very importance during the lockdown when they were
going out of their savings and were not even to get job and wages due to the
corona virus. The government therefore enabled the One Ration Card scheme all
over the country in which the migrant labors were able to access their ration card
in the state other than their home states to get rations from the Public Distribution
System (PDS) shops. There was a huge issue of hunger in the nation for which the
government under Pradhan mantri garib kalian package announced free food grains to
around 80 crore20 people to tackle the hurdle of hunger during the pandemic. Huge
amount of resources was diverted towards the medical care of the nation including
oxygen plants, hospitals, vaccines etc. This shows that the government did took
steps before it was too late. PM Shram yogi man dhan yojana was setup to take care of
the old age people who were in the unorganized sectors of the employment. To
tackle the issue of the stranded migrants during the pandemic, Indian railways
started trains to transfer the stranded migrants from one place to other. Lakhs of
stranded migrants were transferred from one place to their native places by the
Shramik special trains by the Indian railways. Now, when talking about the education
of children which was seen to have a setback during the pandemic, the government
launched DIKSHA program and even the telecasts were done on the Doordarshan so
that the children without any smart phone or computer can continue their education
as it is. For the transgender people whose livelihood mainly depends on the physical
work in the physical world, the National backward classes finance and development
corporation disbursed allowance of 1500 rupees to approximately 5700 transgender
in their bank with direct benefit transfer who became jobless in the time of pandemic.
The violations of the fundamental right mentioned in article 21 can be seen clearly
in the era of pandemic but nevertheless the government took the control and prevented
the maximum violation of the very right of the marginalized sections like Elderly,
transgender, migrant labors, children etc. The steps if taken early could have saved
many lives and could have prevented the violation of article 21 itself. The pandemic
due to the coronavirus was new to the country hence the government was unable
to understand the impact this very virus can put on the various marginalized sections
of the country. The basic things like oxygen tanks, antiviral drugs were in scarce,
the government should not have taken the pandemic lightly after the first wave
and could have started preparing for the second wave itself but rather than that the
government prioritized the election campaigns in south India and west Bengal which

20 Snjay Mishra, Government steps in COVID, Best CA (Mar.12, 2020), https://bestcurrentaffairs.com/
steps-taken-by-government-to-ameliorate-impact-of-covid-19-pandemic-on-indian-economy/.
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led to the explosion of the COVID19 cases. Later on the government did take steps
by inducting oxygen plants to prevent the shortage of the oxygen, converted school
and colleges into the adhoc hospitals with large number of beds to take care of the
patients.
Right to life initially was confined to the basic needs of food, shelter and clothing,
with the passage of time and the development of society, the societal needs of
people has changed and the ambit of what life means now also includes right to
nutrition, good health and right to live with dignity. In Francis Coralie Mullin v.
Administrator, Union Territory of Delhi & Ors21, the court held that “the right to life
could not be restricted to a mere animal existence, and provided for much more than only
physical survival such as adequate nutrition and proper health and medicine”. The society
needs have grown and in the light of this the judiciary has been contributing in the
growth of the law which help the state to be more active to cater the need of the
society. Thus, we can say that the earlier the steps would have been taken, the
more the damage could have been prevented. But the government did take numerous
numbers of steps to tackle the pandemic which is to be appreciated by all of us.

21 1981 AIR 746.
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Prisoners’ Right with Special Reference to Freedom of Expression
in India

Swapnil Pandey*

ABSTRACT

Human is a social person, who knows about wrong and right. All human have
right to survive with dignity and enjoy their life. This freedom and enjoyment of
life is given by nature and nobody can snatch this but the Prison administration
has right to put a human behind the bars with reasonable restrictions. Prison
administration has many challenges towards human rights and fundamental rights
given by Constitution of India. Instead of these challenges they have faced sanitation,
food, health care, custodial torture, custodial death, fair trial, freedom of expression
etc. These challenges result into various kinds of human rights issues and fundamental
rights. Prison is the vital parts of the criminal justice system and need to reform
entire criminal Justice system. The whole system related to prisoners and their arrest
needs to revise.
Keywords: Fundamental Rights, Freedom of Expression, Human Rights, Prisoners,
Administration of Prison

INTRODUCTION

Prisoner word define a person (male/female) who has committed an act, prohibited
by criminal law of the country and kept under custody in prison. A prisoner is also
known as inmate, who serving a sentence in jail and deprived of liberty against his
will. Lord Macaulay wrote a book “Minutes of 1835” and said, “Imprisonment is
the punishment to which we must chiefly trust”.1 Macaulay gave an idea for the
establishment of some rules and regulations for convicted offenders to destroy criminal
mentality. But the basic rights including their privacy and their spouses, Right against
solitary confinement and bar fetters, Right to Life and personal liberty and live
with human dignity, Right against Inhuman treatment, Right to health and medical
treatment, Right to a speedy trial, Right to legal aid, Right to Education and receive
books/magazines and publication should be provided.In India, there isno codified

* Research Scholar, Dept. of Law, MUIT Lucknow (Noida Campus).
1 JaytialakGuha, Roy Prisons & Society-A study of the Indian Jail System,2,Gian Publishing House,1989.
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law regarding the rights of prisonersnor has a comprehensive legislation for dealing
of prisoner’s rights. There are three Acts related to the administration of Prison/
Prisoners, i.e., Prisoners Act, 1894, Prisoners Act, 1900 and Transfer of Prisoners
Act, 1950,The Prisoners (Attendance in Courts) Act 1955, the Repatriation of Prisoners
Act, 2003 (Act No. 49 of 2003).
The Indian judiciary has given fundamental rights and human rights to the convicts.
In democratic country the judiciary protects the sects of society. The Indian judiciary
has given recognition to the offenders and time-to-timeupheld their fundamental
rights.
But according to government records, there are more than thirty five thousand
accused behind the bars due to lack of speedy trial & legal support and the ill-
treatment of prison administration deprived them from their fundamental rights
given by Indian Constitution to every Indian citizen. Because prison administration
has failed to provide basic amenities such as good food, clothes, proper shelter, etc
to secure physical and mental balance in prisoner’s life.

OBJECTIVE OF STUDY

The objectives/ aims of this research paper is to analysis the Rights of the prisoners
emphasizing on right to freedom of expression.

SCOPE/LIMITATIONS OF THE STUDY

This research paper covered the rights of the prisoners emphasizing on their right
to freedom of expression in India.

METHOD OF STUDY

This paper adopts Doctrinal Method and for this purpose, various statutes, books,
journals, commentaries, reports, magazines, newspapers etc. has been referred. Since
I am doing an analysis of the effectiveness of Right to Information of the citizens of
India, so in preparing this paper, historical, analytical, critical and evaluative
approaches are also applied to examine the existing policies/technologies, laws and
their effects. The actions of governments/ enforcement agencies are also examined.

IMPORTANCE/SIGNIFICANCE OF THE STUDY

Through this research paper, we will be able to know the status of right to freedom
of expression of the prisoners with other rights and to give the recommendation of
solutions about the better effectiveness of the rights of the prisoners.

CONSTITUTIONAL PERSPECTIVE TOWARDS PRISONER’S RIGHTS

Constitution of India is the base of all Indian laws. Indian Constitution contains
some Constitutional provisions like Preamble, basic privileges, fundamental rights
etc to protect the human rights and gives strength to prisoners for protecting their
lives and dignity also. In the famous case of Charles Sobraj through Marie Andre’s
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vs. The Superintendent, Tihar Jail,2 the Supreme Court Judge Hon’bleJustice Krishna
Ayer held that:

“..Imprisonment does not spell farewell to fundamental rights although, by a
realistic re-appraisal, Courts will refuse to recognize the full panoply of Part
III enjoyed by a free citizen”. 

Justice Krishna Aiyer further stated that the imprisonment of a prisoner is not merely
retribution or deterrence but also rehabilitation. Fundamental rights are the basic
rights of any citizen which cannot snatch under any circumstances. Indian Constitution
gave six fundamental rights to the citizen of India but some of them are not given
to the prisoners like freedom of movement, freedom of residence and freedom of
profession. Our country law gave some fundamental rights like Article 14 (Equality
before Law), Article 19 (Protection of certain rights regarding freedom of speech
etc), and Article 21 (Protection of life and personal liberty) to all prisoners those are
Indian citizen. Word “Life” in Article 21 provides prolong meaning to every human
being and also under trials and imprisoned persons and forms the soul of fundamental
right and accessible to offender without discrimination. This Article prohibits any
inhuman, cruel or ill treatment to any person (either citizen or non-citizen). If any
prison officials involved for any cruelty with prisoners than he will responsible for
that and would be punished under Prisoners Act. Article 14 provides that prisoners
should be treated alike and they have to provide concept of reasonable classification.
Article provides to the prison authorities basics for the determination of various
categories of prisoners and also do classification which includes the object of
reformation. Article 20 (1), (2) and Article 22 (4-7) are also relevant to offender’s
right but not directly called the rights of prisoners.

RIGHTS OF PRISONERS

The Prisons Act 1894, The Prisoners Act 1990, The Transfer of prisoners Act 1950,
The Prisoners (Attendance in Courts) Act 1955 are some acts related to prisoners
and safeguard for them. The Prisons Act 1894 was the first legislation regarding the
regulation of prisons in India and enacted before the freedom of India. Under Prison
Act 1894, some provisions related to accommodation, sanitary conditions, prisoner’s
rights, study of mental and physical conditions of prisoners, separation of male/
female/civil/criminal/convicted and under trial prisoners are given to protect them.
Provisions for examination of prisoners by qualified medical officer and treatment
of civil prisoners, under trials prisoners, temporary and parole released prisoners
are also regulated by the act. In the year of 2016, The Parliament has passed the
Prisons (Amendment) Bill, 2016 to amend the Prisons Act, 1894 with a view to
providing protection and welfare of the prisoners.Under The Prisoners Act 1990,
this is the duty of government that if any unsound mind prisoner is detained under
any orders than send him to lunatic asylum or other place for proper treatment. If

2 https://blog.ipleaders.in
 › rights-prisoners-major-judgm..
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there is any need to transfer of prisoners from one state to another state for any
vocational training, for rehabilitation or due to over population in jail than the
transfer of prisoner has been done under The Transfer of Prisoners Act 1950.
On 14th November 1995, National Conference on “Human Rights of Prisoners” held
to work out the draft law on prisoners and prepared a draft bill named “The Indian
Prison Act 1955”. The bill was circulated for consideration to State Government and
Ministry of Law. But under consideration of Government of India, the bill is still
pending.
Right to Legal Aid –Indian judiciary has played a vital role to give fair justice to
the prisoners and developing the concept of legal aid. Its aim is to give assurance
to the prisoner towards equality before law, right to fair trial and right to counsel.
In the case of M.H. WadanraoHoskot vs. State of Maharashtra,3 the court said that
the right to legal aid is one of the basic and important ingredients of the procedure.
Right to Speedy Trial – In the Chapter III Fundamental Rights of Indian Constitution,
Article 21 gives a step towards fair and reasonable procedure and also ensures that
prosecutor may not delay the trial of criminal suspect arbitrary because prosecutor
serves for the social welfare of the State and gives justice to the victims of crimes.
In the landmark case HussainaraKhatoon vs. Home Secretary, State of Bihar,4 it was
held that under Article 21, a speedy trial is the fundamental right of an accused
and if speedy trial denied by any person than accused can directly go to Supreme
Court for enforcing this fundamental right under Article 32.
Right to reasonable Wages – During the imprisonment, prisoners are involved to
do work in the prison under the prison administration and they get their pay with
reasonable rates. And this wage rate should not below minimum wages. In the case
of Mohammad Giasuddin vs. State of A.P.,5 the court directed the State to take step
while finalizing payment of wages rules for the prisoners and also give retrospective
effect to wage policy. In P.R.E. matter of Wages of Prisoners,6 the court said that if
labour taken from prisoners and they are not properly paid, will called “forced
labour”. This forced labour is the violation of Article 23 of Indian Constitution.
Right against Solitary Confinement - In the case of Sunil Batra vs. Delhi
Administration,7 the Court said that solitary confinement only imposed in exceptional
cases when an offender was such a dangerous person and it’s a need to separate
from others prisoners. Constant and unrelieved isolation reflects the negative and
abnormal environment for convict. This environment results into destructive mental
condition of prisoner.
Right to meet family and lawyer-A good physical health is regulated by the healthy
mind and for the stable mental condition of prisoners, it’s very important to meet

3 1978 AIR 1548, 1979 SCR(1) 192.
4 AIR 1979 SC 1360.
5 1977 AIR 1926, 1978 SCR (1) 153.
6 AIR 1983 Ker.261.
7 1980 AIR 1579, 1980 SCR (2) 557.
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their love ones regularly. In leading case Francis Coralie Mullin vs. the Administrator
Union Territory of Delhi and Others,8 the Supreme Court held that without any
restrictions prisoners can have interact with their family members, friends and lawyers.
They have to allow going outside the prison.
Freedom of Expression- Every prisoner has the right to freedom of speech and
expression as a fundamental right provided by the Indian Constitution, though the
jail inmates have no full constitutional rights. But there is no clear provision about
the extent to which a prisoner has freedom of expression and to what extent it is
not, such as if he wants to hold a press conference, he can do. It is true that he can
read, write a book etc, and can conversation with his family / friends under the
rule of Jail.
There is a famous case on this point, which is decided by the Apex Court of India.
The Supreme Court of India, In the case of R RGopal v. State of Tamilnadu9, said
that a magazine has the right to publish any autobiography written by any prisoner
even If that autobiography became public document then it can be published by
any publisher without the consent or authorization of the concerned prisoner. In
this case the fact was that Prison officials want and attempted to prevent the publisher
of the magazine from publishing the autobiography of the prisoner named Auto
Shankerby forcing the prisoner, Auto Shanker, to request that the he not give his
consent to publish his auto-biography. The Court explained that it was important
to strike a balance between the freedom of the press and the right to privacy of any
person/prisoner.The Court pronounced that the officials of the Prison or State do
not have any right to impose prior restraints on the publication of any kind of
materials that may be defame the officials of the State or state.In this case the
Petitioners were- editor, associate editor, printer and publisher of a Tamil magazine, i.e.,
Nakkheeran and respondents were State of Tamil Nadu, the Inspector General of
Prisons of Tamil Nadu and the Superintendent of Prison.The petitioners sought to
prohibit the respondents from interfering with the publication of an autobiography
of a prisoner, Auto Shanker, in the magazine, namely, Nakkheeran.The Prisoner, Auto
Shanker was convicted death sentence for six murders and while he was in jail, he
wrote his auto-biography and expressed his wish to publish it in the petitioners’
magazine.Before publishing the said autobiography of the prisoner’s, petitioner’s
announced the publication.After heard about this publication, the Prison officials
forcedAuto Shanker to write to the petitioner/ magazine requesting that the auto-
biography should not be published because I have not give consent and so did he.
Then, Petitioners brought action before the court to prevent the respondents from
violating the magazine’s/ prisoner’s Freedom of Expression under Article 19 (1) of
the Indian Constitution. The Court noted the tort of right to privacy which protects
i) the general law of privacy which affords a tort action for damages resulting from
an unlawful invasion and ii) the constitutional recognition given to the right to
privacy from unlawful governmental invasion.

8 1981 AIR 746, 1981 SCR (2) 516.
9 1995 AIR 264.
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CONCLUSION

A huge number of prisoners are punished for the violation of criminal law and
imprisoned. Actually, the prisons would be the place for rehabilitation, not the
place where the prisoners are tortured for their crimes. Indian Constitution gave
some fundamental rights and human rights to prisoners. But these given rights of
prisoner are not protected properly, due to lack of knowledge of prisoners and
their family members, money and negligence of Jail Officials.. All prisoners are
protected under human rights under the law and these rights help in the development
and rehabilitation of criminals. They are the good source to join the prisoners in the
mail stream of the society after completing their punishment. This is the duty of
the executive as well as the Court to protect the given fundamental rights and
human rights for the prisoner. Various seminars, physical and mental health related
programs are organized by prison authorities to enlighten the knowledge of prisoners
towards their rights &development. Closed imprisonment is converted into open
imprisonment in some places as a alternative system. This new open imprisonment
system definitely helps the prisoners to become more creative, polite, and responsible
and humble citizen. It is also true that all the Jail inmates have the right to freedom
of speech and expression provided by the Constitution of India following the prison
rules. But it is also true that a prisoner has no this right like a common man.
Further it is also not clear to what extent right to freedom of expression is available
and to what extent it is not.

SUGGESTIONS

1. It should be clarified to what extent a prisoner can and can’t use the freedom
of expression by adding provisions to the Jail Manuals or existing Acts relating
to the prison and prisoners.

2. The rights of prisoners provided by the Constitution of India and others law
should be provided to the jail inmates properly and deal sternly with the
neglecting jail officials.
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The Indian Cyber Security Ecosystem – Time for a Specialised
Legal Framework
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ABSTRACT

Recent technological advances have integrated computing, communication, and
information technologies into nearly every aspect of modern life. The collection and
sharing of information enable previously impossible capabilities, efficiency, and cost
savings. Integration of technology into many aspects of our personal and social
lives brings many benefits, but also new security and privacy concerns. These are
known as the cyber-attacks. Numerous cyber-attacks target multiple businesses and
locations, on purpose to infect, harm, or disable other systems. Cyberattacks instigate
and meddle with state intelligence gathering, and unlawful activities. Civilian and
military authorities, law enforcement, and the private sector must all work together
to prevent and respond to cyberattacks.Cybersecurity in common parlance may include
any technological threat to breaching security measures of a cyber framework or
may involve in providing protection to people against cyber social evils like cyber
bullying, cyber harassment etc.
India has certainly evolved to a great extent in regulating the online space for
online users to safely interact, by the Information Technology Act, 2000 (‘ITA’) and
its amendment in 2008, the Information Technology (Amendment) Act, 2008 (‘ITAA’).
What India further requires is immediate attention paid to strengthen its foundations
in its cyber ecosystem protection and ensuring new Rules introduced to proactively
be relevant to the coming-of-the-age technology and challenges. This paper will
focus and analyse on the protection of cyber framework and cybersecurity aspects
andenumerate what kind of specialised and specific cybersecurity legislation India
requires.
Keywords: Cybersecurity, Critical Information Infrastructures, Information Technology
Law.
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I. INTRODUCTION

At any moment, it is estimated 10,000 systems are being affected and 35 Governments
combat cybersecurity attacks.1 India reported a massive 6,96,938 cases in 20202 of
cyber security incidents.India suffers a disadvantage with almost no judicial precedents
or sector-specific legislations under ITA to cope up with the technological advancements
that India’s other sectors have already adopted to, like digital banking, digital
interactions among Governmental interactions, domestic interactions etc.
The Information Technology Act, 2000, was amended in 2008 by ITAA with a
substantial change and India as a country has progressed quite evidently in terms
of familiarising with the new-age technology, by virtue of the Amendment.However,
the previous Amendment is already 13 years old, and India has almost adopted
most of its administrative and other domestic interactions to the online mode.The
legislation, therefore, requires an upgrade to keep pace with modern technology. It
should be modified to safeguard onlineusers from any forms of cyber harm like
online fraud, harassments, threats, malicious transactions, etc., and for the
Government’s perspective, protect the critical information infrastructures and create
a cyber ecosystem where the transactions are secure, interreference-free, and private.
Cyber Security is defined in the ITA under §2(1)(nb)3 as “… protecting information,
equipment, devices computer, computer resource, communication device and information stored
therein from unauthorised access, use, disclosure, disruption, modification or destruction”.
However, unlike the EU definition4, the Indian Definition does not encapsulate or
legalise any process carried over, to ensure the definition is brought justice. There
have been instances where certain activities were reviewed by the Court like the
Shreya Singhal case,5 but there are no Indian judicial precedents to justify any measures
taken in the best interest of cyber security. Indian definitions only demarcate what
may include cybersecurity.

II. EXISTING LAWS — PLEADING IMPROVEMENTS AND AMENDMENTS

Cyber Incidents is defined under §2(d)6 of the Information Technology (Reasonable
security practices and procedures and sensitive personal data or information) Rules,
2011.

1 What are the Most Common Cyber Attacks? Cisco (2019), <https://www.cisco.com/c/en_in/
products/security/common-cyberattacks.html>accessed 8 September 2021.

2 As reported by CERT-In in the Parliament in 2021, <http://164.100.24.220/loksabhaquestions/
annex/174/AU1782.pdf>accessed 2 August 2021.

3 The Information Technology Act, 2000, §2(1)(nb)
4 n26.
5 Shreya Singhal v. Union of India and Ors., (2015) 5 SCC 1.
6 §2(d) - any real or suspected adverse event in relation to cyber security that violates an explicitly

or implicitly applicable security policy resulting in unauthorised access, denial of service or disruption,
unauthorised use of a computer resource for processing or storage of information or changes to
data, information without authorisation
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A. CERT-In7 and NCIIPC8

India at present, mainly has two nodal agencies as a response mechanism for the
cyber-attacks or concerns. The CERT-In is the Indian nodal agency for responding
to computer security incidents. To handle the issues of the Critical Information
Infrastructure Protection, the National Critical Information Infrastructure Protection
Centre (NCIIPC) was created as the nodal agency in this respect. Neither CERT-IN
nor NCIIPC have a formal mechanism for handling responsible disclosure in India,
but both do offer some vulnerability reporting mechanism. The subsequent procedural
mechanism when a vulnerability is reported, and how much legal protection the
reporting of a vulnerability may provide, is completely unanswered by either CERT-
IN or NCIIPC. More information on CERT-In and NCIIPC will be enumerated at a
later point of this paper.
There are other schemes and sub-legislations issued by various departments to protect
their cyber-framework from any impeding cyberattacks that are also discussed in
depth at a later part.

B. National Strategy on Cyber Warfare

The ITA already provides for safety mechanism to combat cyber terrorism in §66F.9

7 The Indian Computer Emergency Response Team is a nodal agency established under the IT Act,
2000 and administered by the Ministry of Electronics and Information Technology.

8 National Critical Information Infrastructure Protection Centre (NCIIPC) is an organisation of the
Government of India created under Sec 70A of the Information Technology Act, 2000 (amended
2008), through a gazette notification on 16th Jan 2014 based in New Delhi, India. It is designated
as the National Nodal Agency in respect of Critical Information Infrastructure Protection, <https:/
/nciipc.gov.in/bitstream/document/46/1/Gazette Notification.pdf>accessed 8 September 2021.

9 Punishment for cyber terrorism.—(1) Whoever,—
(A) with intent to threaten the unity, integrity, security or sovereignty of India or to strike terror
in the people or any section of the people by—

(i) denying or cause the denial of access to any person authorised to access computer resource; or
(ii) attempting to penetrate or access a computer resource without authorisation or exceeding authorised

access; or
(iii) introducing or causing to introduce any computer contaminant, and by means of such conduct

causes or is likely to cause death or injuries to persons or damage to or destruction of property or
disrupts or knowing that it is likely to cause damage or disruption of supplies or services essential
to the life of the community or adversely affect the critical information infrastructure specified
under Section 70; or

(B) knowingly or intentionally penetrates or accesses a computer resource without authorisation or
exceeding authorised access, and by means of such conduct obtains access to information, data or
computer database that is restricted for reasons of the security of the State or foreign relations; or
any restricted information, data or computer database, with reasons to believe that such information,
data or computer database so obtained may be used to cause or likely to cause injury to the
interests of the sovereignty and integrity of India, the security of the State, friendly relations with
foreign States, public order, decency or morality, or in relation to contempt of court, defamation
or incitement to an offence, or to the advantage of any foreign nation, group of individuals or
otherwise, commits the offence of cyber terrorism.

(2) Whoever commits or conspires to commit cyber terrorism shall be punishable with imprisonment
which may extend to imprisonment for life.]
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However, there have not been many judicial instances to cover cyber terrorism, it
still lacks the underlying ethics, more streamlined procedural aspects like the US or
EU provisions. However, the ethos from the Budapest Convention10 is well captured
in §66F ITA. However, the relativity must continue into a newer legal framework
that India is due to build to protect the best interests of its national safety and
secure its cyber framework.
It is recommended that the federal strategy for cyber warfare must lay down a
framework which is critical to protect our national and military assets and must
serve as a response policy in the event of a country launching an attack on these
resources. The foundations of safeguarding the Critical Information Infrastructure have
been built on the framework laid in the National Cyber Security Policy (NCSP)
2013.

C. The National Cyber Security Policy, 2013

The National Cyber Security Policy, 2013 was formulated by the Ministry of Electronics
and Technology (MEITy). It has two missions: safeguarding public and private
infrastructure from cyber-attacks, and promoting widespread Internet access.
Additionally, the plan has been developed to guard private information, including
information related to personal information (such as web users’ details), financial
and banking information, and sovereign data. Cyberspace is a complex environment
made up of interactions between people, information technology, and software services
distributed worldwide.11

NCSP was the first ever toddler’s steps for India into the league of taking effective
measures against cyber-attacks. With the US National Security Agency (NSA) spying
on Indian users in the 2010s, who have no legal or technical safeguards against it,
this has raised particular issues. The introduction of NCSP was relevant in such
times. It borrowed several genus from the Budapest convention.12Many of the
shortcomings and limitations associated with the NCSP are a result of its being a
work in progress. There will be increased cybersecurity challenges in India, and
immediate action is required.13

Other than NCSP, India further has National Information Security Assurance Program
(NISAP) for the safeguard of Government and other critical infrastructures.

10 The Convention on Cybercrime (or) The Budapest Convention, 2001 provides for (i) the criminalisation
of conduct, ranging from illegal access, data and systems interference to computer-related fraud
and child pornography; (ii) procedural law tools to make the investigation of cybercrime and the
securing of e-evidence in relation to any crime more effective and (iii) international police and
judicial cooperation on cybercrime and e-evidence. Several Countries including India are a signatory
to this Convention.

11 The National Cyber Security Policy, 2013: An Overview by Rashi Khanna, ICESR Journal, ISSN:
2213-3443.

12 Cyber Security Issues and Challenges in India by Poornima, Naveena and Harsha Vardhan, (2017),
International Journal of Scientific & Engineering Research Volume 8, Issue 5, ISSN: 2229-5518.

13 Ibid.
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D. Protection from the Malevolent Rumours — Fake News and its Identification

Fake news is a notion predating the advent of communication technologies. When
the human interactions and the quality of flow of communication evolved, any fact
was twisted to rumours, and such rumours spread on massive scale, has historically
caused several tensions, mishaps, public confusions etc. As the communication
technology expedited this process, the consequences and the rate of fake news have
also been exponentially increased.14

In India, the circulation of fake news would be held under the provisos of the
Indian Penal Code, 1860 (‘IPC’) under §50515, §505(1)(b)16, §5417 of the Disaster
Management Act, 2005. The maximum extent the ITA is roped in is §66D18 to deter
and discourage the persons involved with the creation and/or spread of fake news.
Earlier, §66A19 would have been relevant to counteract with the fake-news with
more relevance, but after its strike down, there has not been any other provision in
the ITA or the Information Technology (Intermediary Guidelines and Digital Media
Ethics Code) Rules, 2021 (‘IT Rules’) that is proximal to effectively dealing the fake
news mongers with iron fists. India does not require a special legislation like the
need for cyber security policy or framework, but a emphasised exclusive provision
as an Amendment to the ITA or IT Rules would prevent several public distress,
commotions etc. and cease such events carried online.

14 A module in fake news from the info-wars of ancient Rome by Kaminska, I. (2017), Financial
Times. <https://www.ft.com/content/aaf2bb08-dca2-11e6-86ac-f253db7791c6>accessed 8 September
2021.

15 The Indian Penal Code, 1860, §505 — Statements conducing to public mischief.
16 The Indian Penal Code, 1860, §505 — Statements conducing to public mischief, (1) Whoever

makes, publishes or circulates any statement, rumour or report, (b) with intent to cause, or which
is likely to cause, fear or alarm to the public, or to any section of the public whereby any person
may be induced to commit an offence against the State or against the public tranquillity.

17 The Disaster Management Act, 2005, §54 — Punishment for false warning.—Whoever makes or
circulates a false alarm or warning as to disaster or its severity or magnitude, leading to panic,
shall on conviction, be punishable with imprisonment which may extend to one year or with fine.
—Whoever makes or circulates a false alarm or warning as to disaster or its severity or magnitude,
leading to panic, shall on conviction, be punishable with imprisonment which may extend to one
year or with fine.

18 The Information Technology Act, 2000, §66D — Punishment for cheating by personation by using
computer resource. -Whoever, by means for any communication device or computer resource
cheats by personating, shall be punished with imprisonment of either description for a term
which may extend to three years and shall also be liable to fine which may extend to one lakh
rupees.

19 Struck down as Unconstitutional by the Supreme Court in 2015 in the case of Shreya Singhal v.
Union of India and Ors., (2015) 5 SCC 1.
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E. The Personal Data Protection Bill, 201920

Unlike the EU’s GDPR21 or Brasil’s LGPD22 India is still in its toddler steps in
establishing a perfect data protection and privacy regime for India and the Indians.
As the complexities due to India’s lacking in technological advancement cries for a
faster implementation of the Data Protection Act, its effective introduction is
quintessential in establishing a strong cybersecurity regime.

III. INTERNATIONAL PRECEDENTS AND POSITION

A. The United States of America

The deliberate concept of a well-safeguarded cybersecurity system of the United
States of Americais two pronged:23

i. Protecting Critical Information Infrastructure (CII): This tier of the cybersecurity
belt primarily focuses on safeguarding the country’s CII framework while
protecting the cyber assets and critical information pertaining to the Internal
Affairrs and the Public. The echelons of security range from the preventive
mechanism to the exposure of risk, immediate response to any attack, recovering
from the first attack, centralised cyber security information exchange for
diagnosis and emergency response, creating awareness and increased resilience.

ii. Solidifying the Foundations of the Cyberspace: This idea is founded at the
initial level of how the devices communicate with each other, both industrial
grade and domestic equipment. A safe operational zone where the domestic
internet users can communicate with other peers, businesses, foster secure
transactions, interacting with websites, data sharing centres, building
cooperative communities online etc.

The President’s Department of Homeland Affairs is responsible for the cybersecurity
of its framework, operating under the name of the National Cyber Strategy (‘NCS’)24.
The NCS effectively conglomerates several policy aspects to ensure all information,
established procedure, critical and emergency response, structuring the safety protocols
etc. are operated under the same aegis of the US President. India lacks this aspect
as there are several procedural and identification confusions when any critical structure
is felt an attack. The lacklustre is explained in the later part of the paper.25

20 The Personal Data Protection Bill, 2019, as introduced in the Lok Sabha, <164.100.47.4/BillsTexts/
LSBillTexts/Asintroduced/373_2019_LS_Eng.pdf>accessed 8 September 2021.

21 The EU’s General Data Protection Rules convene for data protection for the EU residents and
data inside EU.

22 Lei Geral de Proteção de Dadosis Brasil’s statutory law on data protection and privacy. 
23 Nineteen National Cyber Security Strategies by Luiijf, Eric &Besseling, Kim & Graaf, Patrick

(2013). DOI: <http://dx.doi.org/10.1504/IJCIS.2013.051608>accessed 8 September 2021.
24 NATIONAL CYBER STRATEGY (2018)<https://trumpwhitehouse.archives.gov/wp-content/uploads/

2018/09/National-Cyber-Strategy.pdf>accessed 8 September 2021.
25 Eric, Kim and Graff (n 23).
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B. The European Union

Cybersecurity Act (Regulation (EU) 2019/881) is the prime legislation of the European
Union that defines what cybersecurity is, in Article 2(1),26 The Network and Information
Systems (NIS) Directive ((EU) 2016/1148) is mainly aimed at fostering cybersecurity
framework in the EU region. There are several procedures, frameworks, legislations,
and sub-legislations mentioned under this Directive, that seeks to protect the cyber-
ecosystems concerned in the interests of the EU Members and their public.
The EU strategy orchestrates coordinated response in emergency situations, promoted
by a greater cooperation between the public and private sectors to combat cross-
border cyber threats. It additionally recognises that even though various legal
frameworks and voluntary commitments have come into place, the EU is still faced
with capacity gaps that exist in many areas, such as cross-border incident coordination,
private sector preparedness, and national capabilities. To ensure the security of
citizens’ information and data, the plan proposes a European Network and Information
Security Directive27 (NIS Directive) as well as a new regulation that would extend
the mandate of the European Network and Information Security Agency (ENISA).
A variety of awareness-raising ideas are suggested to increase public awareness of
the need for strong cyber security.28

C. Counter from the North BLOC and Other Cyber Security Strategies or Policies

Russia and China refused to adopt the Budapest Convention for both its Western
flavour29 and regulatory considerations30.Consequently, the “International Code of
Conduct for Information Security” was prepared and submitted to the UN General
Assembly. Opposed by the Western nations and the United States took a highly
oppositional stance toward this proposal. Despite this, 17 African, Asian, and Latin
American nations signing the declaration, displaying support.31 China on the other
hand, formulated its own Cybersecurity Law, 2016.32

26 Cybersecurity Act (Regulation (EU) 2019/881) Article 2(1) – Cybersecurity — “the activities necessary
to protect network and information systems, the users of such systems, and other persons affected
by cyber threats”

27 The Directive on Security of Network and Information Systems (NIS Directive) ((EU) 2016/1148)
OES (operators of essential services) and DSPs (digital service providers), and focuses on network
and information systems critical for service availability within the EU in order to protect the
Union’s critical infrastructure and economies, <https://www.itgovernance.eu/en-ie/nis-directive-
ie>accessed 8 September 2021.

28 EU Cyber Security Strategy <https://www.itgovernance.eu/en-ie/eu-cybersecurity-strategy-
ie>accessed 8 September 2021.

29 Technology Laws: Decoded by NS Nappinai (2017) p. 26.
30 Contest and Conquest: Russia and Global Internet Governance by Nocetti J, pp. 111–130.
31 Nappinai (n 29).
32 2016 Cyber Security Law of China (Translated),  <http://chinalawtranslate.com/cybersecuritylaw/

?lang=en#A4wL5i1Ysh0qI3rG.99>accessed 8 September 2021.
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Canada enforces this strategy as 5-year policies.33 This Strategy has three prime
goals secure and resilient systems; a fertile cyber environment; and strong domestic
collaboration across the country, providing high respect to cyber security.

IV. THE VULNERABILITIES IN THE INDIAN CYBER-SECURITY FRAMEWORK
— THE NEED FOR A SPECIALISED CYBER SECURITY LAW AND WHY

A. Critical Infrastructures – The Guard Dog of India’s Cyber-Physical Framework

Cyber security should be an integral part of National Security
— Narendra Modi, 15th Prime Minister, Union of India

Critical Information Infrastructures (CII) include the massive cyber-physical systems,
such as the sewer treatment facilities, power-grids, Hydroelectricity Projects, chemical
plants, oil and gas refineries, transportation networks, Governmental websites, ISRO’s
server, etc. Recently, a few highly critical virus attacks such as the Stuxnet virus
that was employed to hacking into the Iranian nuclear power facility, BlackEnergy
malware, a ransomware attack on the Ukraine’s electric power distribution system,
as well as the malware attacks on a German steel mill have occurred. It is of paramount
concern to all the governments to protect and ensure security to their critical
infrastructure, failing which, several national-security alarms may be triggered, which
may ultimately impact on their national security.Numerous U.S. labs have constructed
their country’s critical infrastructure cyber-security research test-beds, including the
Sandia National Lab, the National Institutes of Standards, and the Idaho National
Lab. The Courts could also be regarded as Critical National Infrastructures.34

In India, there has been no validation/testing ground for such research. At the
Indian Institute of Technology Kanpur, a first-of-its-kind is created in India in their
multidisciplinary centre to promote and foster India’s cyber-security and cyber defence
of critical infrastructures (C3i).35 A lab-scale test bed for power distribution automation
was already completed, and researchers have identified a broad variety of security
flaws in the architecture, protocols, and commonly used devices that are being
tested on that platform.
Former Union Home Minister P Chidambaram has extensively covered this
requirement in his paper.36 In his joint paper by KPMG37, he has highlighted the
exigent requirement of India’s cyber security policy in the form of laws and regulations
to undertake a chieftain role in ensuring India’s cyber framework’s protection.38

33 National Cyber Security Action Plan (2019-2024), <https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/
ntnl-cbr-scrt-strtg-2019/index-en.aspx>accessed 8 September 2021.

34 Nappinai (n 29).
35 Cyber Security in India by Sandeep Kumar and Shukla Manindra Agrawal, IITK Directions (2020),

ISBN: 978-981-15-1674-0, <https://doi.org/10.1007/978-981-15-1675-7>accessed 8 September 2021.
36 India’s National Security – Challenges and Priorities by P. Chidambaram, (2013), Manohar Parrikar

IDSA, <http://www.idsa.in/keyspeeches/IndiasNationalSecurityChallengesandPriorities>accessed
8 September 2021.

37 Emerging dynamics and challenges of internal security in India by KPMG (2013).
38 Chidambaram (n 36).
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To regulate cyberattacks worldwide or have a global understanding to counteract,
there is no existing international treaty on this topic, yet. Therefore, relief for
cyberattacks only derives from the local laws of the land in question. A Nation’s
cybersecurity can be measured by the stringency of its legislative framework.For
India requires an amendment to review its cybersecurity in 2021, as the last instance
was 13 years ago in 2008.39 As of 2021, ITA suffers being obsolete to cater to the
current world’s demands for a robust legal framework to ensure India’s CII protection.
The ITAA focussed more on e-commerce but emphasised less on cybercrime and
cyber warfare.40

Presently, ITA has adequate teeth to guard India’s CII to a manageable extent to
combat cybercrimes and to protect cyber assets.

i. §70 ITA: Protected System41: Ensures and demarcates the inclusion/exclusion
of a computer system as ‘protected system’ from time to time. After the 2008
ITAA, the words ‘Critical Information Infrastructure’ to sub-section (1). An
Explanation was also added to keep the letter of intent of the Amendment,
more inclusive and target-specific.42

ii. §70A ITA: National Nodal Agency43: Majorly discusses the data protection in
India. The ITAAdisplays the Indian Government’s acknowledgment of the
vital role of CII to ensure legal protection for India. The extent of this
acknowledgement however, is quite not realised tangibly. The best instance
to describe this statement is when an NGO named BAPSI filed to know the

39 The Information Technology (Amendment) Act, 2008 — Where several incriminating laws and
accommodations to the advancements in technologies and catering to various other issues were
introduced.

40 Cyber Warfare: Its Implications on National Security by Col. Sanjeev Relia (2015), ISBN: 9789384464479.
41 The Information Technology Act, 2000, §70 — Protected System
(1) The appropriate Government may, by notification in the Official Gazette, declare any computer

resource which directly or indirectly affects the facility of Critical Information Infrastructure, to
be a protected system. (2) The appropriate Government may, by order in writing, authorise the
persons who are authorised to access protected systems notified under sub-section.

(3) Any person who secures access or attempts to secure access to a protected system in contravention
of the provisions of this section shall be punished with imprisonment of either description for a
term which may extend to ten years and shall also be liable to fine.

42 Explanation to §70(1) of the Information Technology Act, 2000 amended vide the Information
Technology (Amendment) Act, 2008 — “Critical Information Infrastructure” means the computer
resource, the incapacitation or destruction of which, shall have debilitating impact on national
security, economy, public health, or safety.

43 The Information Technology Act, 2000, §70A — National Nodal Agency
(1) The Central Government may, by notification published in the official Gazette, designate any

organisation of the Government as the national nodal agency in respect of Critical Information
Infrastructure Protection.

(2) The national nodal agency designated under sub-section (1) shall be responsible for all measures
including Research and Development relating to protection of Critical Information Infrastructure.

(3) The manner of performing functions and duties of the agency referred to in sub-section.
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Nodal Agencies created under §70A,44 the Government responded to have
identified only TETRA SCSN45 as a nodal agency. As of 2021, there are a few
more nodal agencies under this provision including NCIIPC46, Cert-In47 etc.

Another significant organisation to ensure India’s cybersecurity is the Cyber
Regulations Advisory Committee48 created under §88 of ITA49. The idea for this
Committee was drawn from the Brazilian Internet Steering Committee50 to include
all forms of stakeholders using internet, and possible victims of any event of
cyberattacks. However, there had been criticisms on the Government regarding the
bias and non-representation of the internet users into the Cyber Regulations Advisory
Committee.51

There are other organisations or measures under schemes whose intent is to contribute
to India’s cybersecurity but are not included under the nodal agencies under §70A
of ITA. These include the National Cyber Coordination Centre (NCCC)52, National

44 No investigation on Chinese hacking of sensitive Indian government computers, <http://
www.bapsi.org/press-releases/28-may-2012>accessed 8 September 2021.

45 TETRA Secured Communication System Network.
46 n 8.
47 n 7.
48 Notification of the Cyber Regulation Advisory Committee, formed vide enforcement of §88 of the

Information Technology Act, 2000, <https://www.meity.gov.in/content/notification-cyber-regulation-
advisory-committee>accessed 8 September 2021.

49 The Information Technology Act, 2000, §88 — Constitution of Advisory Committee
(1) The Central Government shall, as soon as may be after the commencement of this Act, constitute

a Committee called the Cyber Regulations Advisory Committee.
(2) The Cyber Regulations Advisory Committee shall consist of a Chairperson and such number of

other official and non-official members representing the interests principally affected or having
special knowledge of the subject-matter as the Central Government may deem fit.

(3) The Cyber Regulations Advisory Committee shall advise –
(a) the Central Government either generally as regards any rules or for any other purpose connected

with this Act;
(b) the Controller in framing the regulations under this Act.
(4) There shall be paid to the non-official members of such Committee such traveling and other

allowances as the Central Government may fix.
50 The Brazilian Internet Steering Committee (CGI.br) was created with the purpose of coordinating

and integrating all Internet service initiatives in Brazil, as well as promoting technical quality,
innovation and the dissemination of the services available. CGI.Br has been democratically electing
representatives from the civil society to participate in discussions and to debate priorities for the
Internet together with the government, <CGI.br - About the CGI.br>accessed 8 September 2021.

51 No Civil Society Members in the Cyber Regulations Advisory Committee by Pranesh Prakash
(2013), The Centre for Internet and Society, <No Civil Society Members in the Cyber Regulations
Advisory Committee — The Centre for Internet and Society (cis-india.org)>accessed 8 September
2021.

52 The National Cyber Coordination Centre is an operational cybersecurity and e-surveillance agency
in India. It is intended to screen communication metadata and co-ordinate the intelligence gathering
activities of other agencies.The NCCC is operated under the Aegis of India’s Home Ministry.
<https://pib.gov.in/PressReleaseIframePage.aspx?PRID=1556474>accessed 8 September 2021.
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Cyber Security Coordinator (NCSC)53, Cyber Swachhta Kendra54, Cyber Crime
Prevention for Women and Children Scheme (CCPWC)55, etc. Some State Governments
have also used their autonomous power to establish cybersecurity schemes like the
Cyber Crisis Management Plan (CCMP)56 for their State frameworks and websites.57

As the case of cyber-attacks is now imminent to always expect, the counteract must
be regulated under public policy decisions. The ideal procedure to critical emergency
response to cyberattacks are,58

i. Cyberattack Detection
ii. First Response (Quick)

iii. Conventional Prevention Mechanism
While an active or concluded cyber-attack can be detected, India still suffers due to
its slower response period.  The Lack of a robust policy is largely responsible for
this situation. In the case of cyber-attacks on different locations of India, the response
agencies are often disordered in their choice of rescue operations despite having
two active Nodal Agencies (Cert-In & NCIIPC).59 Eventually the Ministries that are
usually contacted,60 and a rather relaxed response (or red tapism) in place of placing
an instant defence mechanism only causes more threat in such delay caused.
The roadmap to a robust cybersecurity policy form by two components majorly.

i. Vigorous Inspection of Software/Hardware components in their License and
Certification: Heavy scrutiny of the components and software badging used
by India’s critical infrastructure like telecom, defence-sectors, energy-sectors

53 ibid, The National Cyber Security Coordinator (NCSC) under National Security Council Secretariat
(NSCS) coordinates with different agencies at the national level for cyber security matters.

54 ibid, the Cyber Swachhta Kendra (Botnet Cleaning and Malware Analysis Centre) has been launched
for detection of malicious programs and provide free tools to remove the same.

55 ibid, Under Cyber Crime Prevention for Women and Children (CCPWC) Scheme, Government of
India has released grants to States/UTs including Andhra Pradesh for setting up of a Cyber
Forensic cum Training Laboratory and organizing capacity building programme on cyber awareness
and cyber crime investigation. Rs. 4.42   Crore has been released to Andhra Pradesh for the purpose.

56 ibid, Cyber Crisis Management Plan (CCMP) for countering cyber attacks for implementation by
all Ministries/ Departments of Central Government, State Governments and their organizations
and critical sectors.

57 Cyber Sabotage Of Critical Infrastructure: India’s Mounting Vulnerability And Scattered Policies
by Vasu Bhushan, LiveLaw.in (2021), <https://www.livelaw.in/columns/cyber-sabotage-cyber-
attacks-it-act-2000-ministry-of-electronics-and-information-technologyindian-computer-emergency-
response-team-177715>accessed 8 September 2021.

58 ibid.
59 ibid.
60 CERT-In reported a malware attack on an unnamed Governmental website where the Ministry

was initially called upon for action instead of the nodal agencies, and before the intervention of
Cert-In, the leak was identified more in the meanwhile. This answer was submitted on behalf of
Cert-In in Lok Sabha during the question hour, in March 2021. <http://loksabhaph.nic.in/questions/
QResult15.aspx?qref=23441&lsno=17>accessed 8 September 2021.
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etc., and permissions to operate only after certification must be made mandatory
under India’s Cyber Security Policy. In 2020, Indian Government banned
over 200 Chinese Mobile Applications61 by invoking §69A of ITA62. Similarly,
the Department of Telecommunications ordered that the telecom carriers can
only purchase select equipment for their operations after getting approval
from the National Cyber Security Coordinator, in 2021.63 Similarly, the Ministry
for Electronics and Information Technology (MEITy) is also robust in
introducing new Rules for other critical equipment like ATM machines64 and
has also published a list65 to this effect.

ii. Implementing Safeguarding Procedures and Practices for the Stakeholders:
The Indian Cybersecurity is riddled with legislation, laws, and standards in
India.The Ministry of Finance is contemplating to introduce an exclusive
response team for cyber financial attacks.66 In 2011, the RBI67 issued the
Guidelines on Information Security, Electronic Banking, Technology Risk
Management and Cyber Frauds68 to protect the Banking systems from any

61 Can Chinese apps appeal India’s ban? Section 69A of IT Act has the answer by Ayush Soni
(2020), The Print, <https://theprint.in/opinion/can-chinese-apps-appeal-india-ban-section-69a-of-
it-act-has-answer/455316/>accessed 8 September 2021.

62 The Information Technology Act, 2000 §69A —Power to issue directions for blocking for public
access of any information through any computer resource

(1) Where the Central Government or any of its officer specially authorised by it in this behalf is
satisfied that it is necessary or expedient so to do, in the interest of sovereignty and integrity of
India, defence of India, security of the State, friendly relations with foreign States or public order
or for preventing incitement to the commission of any cognizable offence relating to above, it
may subject to the provisions of sub-section (2) for reasons to be recorded in writing, by order,
direct any agency of the Government or intermediary to block for access by the public or cause to
be blocked for access by the public any information generated, transmitted, received, stored or
hosted in any computer resource.

(2) The procedure and safeguards subject to which such blocking for access by the public may be
carried out, shall be such as may be prescribed.

(3) The intermediary who fails to comply with the direction issued under sub-section (1) shall be
punished with an imprisonment for a term which may extend to seven years and shall also be
liable to fine.

63 Amendment to UL-VNO License Agreement for procurement of Telecommunication Equipment,
dated 10th March 2021, Department of Telecommunications to all the UN-VNO Licensees,  <https:/
/dot.gov.in/sites/default/files/2021_03_10%20UL%28VNO%29%20AS-I.pdf?download=1>accessed
8 September 2021.

64 Electronics and Information Technology Goods (Requirement of Compulsory Registration) Order,
2021, Ministry of Electronics and Information Technology (MEITy), <https://www.meity.gov.in/
writereaddata/files/CRO2021-and-ammenment.pdf>accessed 8 September 2021.

65 Testing and Certification Procedure, Government of India, <https://tec.gov.in/pdf/MTCTE/MTCTE
PROCEDURE ver 2.1 Release May 2021.pdf>accessed 8 September 2021.

66 Bhushan (n 57).
67 The Insurance Regulatory and Development Authority of India.
68 Guidelines on Information Security, Electronic Banking, Technology Risk Management and Cyber

Frauds, <https://rbidocs.rbi.org.in/rdocs/content/PDFs/GBS300411F.pdf>accessed 8 September 2021.
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Cyber Attacks. In 2018, the SEBI69 issued Cyber Security and Cyber Resilience
framework of Stock Exchanges, Clearing Corporations and Depositories70 In
place of a fragmented framework, a comprehensive cybersecurity legislation
should be established. In the case of the Personal Data Protection Bill, 201971,
effort is being made to put all personal data-related elements of technology
under a single regulation.

B. The Cloud Attack — A Forensic Solution in the Vague Waters

Post 2015, the domestic broadband rates were slashed to be competitive with generosity
in the FUPs72 offered by the Internet Service Providers, and post 2016 JIO’s market-
entry forced the mobile-data-packet-market to go affordable. This enabled millions
of Indians, access to internet and subsequently, reliance on the internet-based services
like Music, Navigation, Cloud etc. Cloud Technology is amassing popularity. A
sweet-spot for the investors of this sector is the minimal investment and massive
returns in short time. This has fostered in the creation of a new business model
where online users can opt for a suitable subscription pack to suit their online-
storage requirements.73 The cost-effective aspect was possible due to the shared use
of resources like the servers74, central storage clouds75 etc.
However, as Cloud technology is open source for the benefit of the online community,
it equally exists in the vulnerable space, as cloud is exploited for online threats,
abuse, and fraud. The Cloud Computing is a complex terrain due to its built
mechanism76 that poses a novel set of security challenges. Key Cloud Service Providers
own several data centres across the globe to facilitate efficient operation for their

69 The Security Exchanges Board of India.
70 Cyber Security and Cyber Resilience framework of Stock Exchanges, Clearing Corporations and

Depositories, The Security Exchanges Board of India (2018), SEBI | Cyber Security and Cyber
Resilience framework of Stock Exchanges, Clearing Corporations and Depositories <SEBI | Cyber
Security and Cyber Resilience framework of Stock Exchanges, Clearing Corporations and
Depositories>accessed 8 September 2021.

71 The Personal Data Protection Bill, 2019, <4173LS(Pre).p65>accessed 8 September 2021.
72 Fair Usage Policy — Where the usage of downloadable internet size is electronically limited by

the ISPs to a corresponding plan chosen by the user for a limited time. Eg., Offers like 300 GB @
100 MBPS per month for ¹ 599, where 300GB is the FUP here. There will also be a condition
mentioned that post FUP or consumption of 300GB, the speed of the internet will be accessible at
2 MBPS of speed. The idea of FUP is to regulate the commercialisation of internet delivery and
transmission domestically, and to build a business model within.

73 For Eg., Google One, Dropbox, OneDrive, etc., offer their customers a variety of on-demand
storage subscription plans for definitive storage packs.

74 Telegram, Google, Tor etc.
75 Central Storage Clouds like the Amazon Cloud Technologies where several domains or private

businesses can store information displayed on their website or for other uses in a one-stop central-
level cloud domain, accessible by exclusive links.

76 A combination of hardware and software, both of which does not belong to the end-user as the
technology is accessible through the internet.
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worldwide clientele. When a cloud model is attacked virtually, it transcends across
any jurisdictions and pierces through several data centres. The place of origin need
not be same as the place of attack. This arises jurisdictional issues and the Law
Enforcement Agencies are demobilised due to various jurisdictions apply various
ethos and principles of law and justice on data and privacy.
Despite the forensic investigations would be the same as the cloud technology and
its diagnostics are universal, the enforcement of law might suffer from different
jurisdictions’ limitations to effectively interrogate an attack. If certain country legally
restricts an interrogation concerning data privacy, then forensic investigations will
head a stalemate situation in this conflict of what is required, against what is
permissible by law. Even an attack occurs domestically, the forensic experts would
require information at siege to submit as forensic evidence, but since the Cloud
technology stores data or different countries, the jurisdictional conflict arise yet
again.
To overcome the critical stagnation due to international-conflicting laws when the
risk at stake is the same for any victim suffering a cloud-attack, the ideal counteractive
solution is to equip the local cyberlaws with extraterritorial jurisdiction/applicability
or ratify international conventions on co-operative measures against a global
cyberattack. In KN Govindacharya v Union of India77 the Delhi High Court directed
foreign companies being regarded as intermediaries who conduct business operations
related with India, to appoint local grievance officers to receive and register grievances
from the Indian users. In Swami Ramdev v. Facebook,78 The Delhi High Court issued
orders requiring all the intermediary websites to remove, remove, block, restrict, or
disable the defamatory content from India-based IP addresses. To ensure that users
in India could no longer access it, the court ordered the intermediaries to block all
the URLs and links from being viewed in India.
Article 22 of the Budapest Convention79 agonisingly restricts the countries’
extraterritorial jurisdictions, only when a cybercrime is committed against the interest
of a nation either domestically or abroad, committed by a person who is a national
of the enforcing State. The ability to try a foreign national if their actions impact
the national interests of one country or its national, is not provided.80 This immune
the cloud-attack offenders belonging to the countries that are not a signatory to this
convention.

77 KN Govindacharya v Union of India Delhi High Court W.P. (C) 3672/2012.
78 Swami Ramdev and Patanjali Ayurved Limited & Anr. vs. Facebook, Inc & Ors., Delhi High Court

CS(OS) 27/2019.
79 Budapest Convention; §3 – Jurisdiction; Article 22 — Each Party shall adopt such legislative and

other measures as may be necessary to establish jurisdiction over any offence established in
accordance with Articles 2 through 11 of this Convention, when the offence is committed: (a) in
its territory; or (b) on board a ship flying the flag of that Party; or (c) on board an aircraft
registered under the laws of that Party; (d)by one of its nationals, if the offence is punishable
under criminal law where it was committed or if the offence is committed outside the territorial
jurisdiction of any State.

80 Sandeep and Agarwal, (n 35).
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It is noteworthy of India’s incremental provision in §181 and §7582 of ITA from the
Budapest Convention that creates a jurisdiction to try any international cyber-offender
irrespective of his/her nationality. Despite an enabling provision, without an
understanding established among international countries, the cloud space will still
float on the troubled non-distinguished jurisdictional waters and solely reliant upon
the cloud service providers’ security measures.
India lacks dedicated interrogation laws or rules or precedents to investigate the
cloud attacks in both situations of place of attack or origin being in India. India
also suffers from any established procedure laid upon the forensic analysis of cloud-
based attacks.83 As cloud forensics84 are instrumental and the future of electronic
evidence, immediate focus on implementing specialised rule or procedure becomes
India’s need of the hour.
According to the National Institute of Standards and Technology Interagency,85 the
challenges impacting cloud forensics in India can be summarised in 7 layers of

1. Architecture(e.g., diversity, complexity, provenance, multi-tenancy, data
segregation, etc.)

2. Data collection (e.g., data integrity, data recovery, data location, imaging,
etc.)

3. Analysis (e.g., correlation, reconstruction, time synchronization, logs, metadata,
timelines, etc.)

4. Anti-forensics (e.g., obfuscation, data hiding, malware, etc.)

81 Information Technology Act, 2000, §1 — Short Title, Extent, Commencement and Application
(2) It shall extend to the whole of India and, save as otherwise provided in this Act, it applies also

to any offence or contravention hereunder committed outside India by any person.
82 Information Technology Act, 2000, §75 — Act to apply for offence or contraventions committed

outside India
(1) Subject to the provisions of sub-section (2), the provisions of this Act shall apply also to any

offence or contravention committed outside India by any person irrespective of his nationality.
(2) For the purposes of sub-section (1), this Act shall apply to an offence or contravention committed

outside India by any person if the act or conduct constituting the offence or contravention involves
a computer, computer system or computer network located in India.

83 Cloud Forensics – A Framework for Investigating Cyber Attacks in Cloud Environment by SKA
Manoj and Lalitha Bhaskari (2016), <https://doi.org/10.1016/j.procs.2016.05.202>accessed 8 September
2021.

84 ibid., “Cloud forensics is the application of digital forensic science in cloud computing environments.
Technically, it consists of a hybrid forensic approach towards the generation of digital evidence.
Organizationally it involves interactions among cloud actors (i.e., cloud provider, cloud consumer,
cloud broker, cloud carrier, cloud auditor) for the purpose of facilitating both internal and external
investigations. Legally it often implies multijurisdictional and multi-tenant situations”.

85 “Cloud Computing Forensic Science Challenges” by the National Institute of Standards and
Technology Interagency, a unit of the U.S. Commerce Department (August 2020), <https://
csrc.nist.gov/publications/detail/nistir/8006/final>accessed 8 September 2021.
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5. Incident first responders (e.g., trustworthiness of cloud providers, response
time, reconstruction, etc)

6. Role management (e.g., data owners, identity management, users, access control,
etc.)

7. Legal (e.g., jurisdictions, laws, service level agreements, contracts, subpoenas,
international cooperation, privacy, ethics, etc.).

India’s swift adoption to the changing technological climate and being future-proof
in the cyberlaws will enable security for both the national interests as well as its
citizens. A separate Cyber Forensic Guidelines or a Sub-Ordinate Rule will largely
help in this process.

C. The Curious Case of the Blockchain — Little Steps, Yet Falling Short

The purpose of achieving a high-quality cybersecurity regime not only ensures a
nation’s cyber framework is well guarded from attacks, but also ensures seamless
usage of the cyber-networks among the internet users and promise of safe passage
to ensure the privacy trails.86

The Blockchain technology employs decentralized and distributed ledger technology,
using multiple computers record transactions. Before gaining wider popularity as a
security mitigation tool, blockchain technology began as the underlying technology
for the cryptocurrency transactions. The Human factor is the primary source of data
breaches, and cannot be eliminated. Blockchain technology eliminates the need for
human intervention in data storage systems, thereby completely automating the
process.87

Any area or industry could benefit from the application of blockchain technology.
To integrate any kind of digital asset or transaction, whether from the financial
sector or elsewhere, all that is required is to add it to the blockchain. Since it could
detect malicious activity and protecting the integrity of transactions, the new technology
is considered a secure cybersecurity protocol.88 The overarching goal of blockchain
technology is to be as transparent as possible. While many people hold misconceptions
that blockchain secures transactions’ anonymity and secrecy, it does not. Only the
transactions are pseudonymous meaning, one may not know who transacted unless
2-key authorisation is allowed, but can always identify the transaction.89

Any cyber-attack is orchestrated when several nodes are connected to one network
and that network is primarily targeted by the hackers. With blockchain decentralising
the single-point of attack, and the hackers can only hack one network while the

86 Blockchain Democracy: Technology, Law and the Rule of the Crowd by William Magnusan (2020),
Cambridge University Press, pp. 213-214.

87 Blockchain: A Practical Guide to Developing Business, Law, and Technology Solutions by Joseph
Bambara and Paul Allen, McGraw Hill Education (2018), p.193.

88 Magnusan (n 86).
89 Nappinai (n 29).



217

other network connected to the nodes will remain unaffected.90 The change of values
in one server will not only prevent a successful hack but will also easily alarm a
cyber-attack attempt. With this warning, the CERT-In or other emergency-response
programs may initiate to counteract. Through this, data tampering or Distributed
Denial of Service Attack91 may be effectively prevented, and data transmissions
may be facilitated securely.92

D. The Bug Bounty Program – Initiative to uncover the buried Geeky Youth Treasure

As India receives several critical cyber-attacks, including sensitive information like
Aadhar,93 Supreme Court’s website94, the quest to find solution to attain cybersecurity
of a high order also may require help from the public technological geeks.
The bug bounty programme, (or) vulnerability rewards programme, encourages ethical
security research by paying rewards to those who discover and report software
vulnerabilities. These are part of an organization’s vulnerability management strategy
and security audit strategy. Bug bounties range from a few to several thousand
dollars in value. Any hacker, anywhere in the world, who discovers a bug on the
website is eligible to earn money or a bounty by reporting it to the organisation.95 It
is a highly valued market that Facebook96 and Google97 conduct their own bug
bounty program and spend millions on it.
To promote security within Defense Department public-facing websites, the U.S.
Pentagon established its bug bounty programme under the name “Hack the
Pentagon”.98 India while it possesses a large contingent of budding ethical hackers,
their talent must be harnessed in the best benefit of identifying cyber loopholes in
the Indian cybersecurity framework. As in 2017, nic.in and ac.in domains were

90 Bambara and Allen (n 87).
91 An attack in which the perpetrator attempts to render a network resource unavailable to its

intended users is referred to as a denial-of-service attack. If the same is performed in a larger
scale across an entire network or array of networks, then it is referred to as the Distributed
Denial of Service Attacks.

92 The Future Use Cases of Blockchain for Cybersecurity by Cyber Management Alliance (2020),
<https://www.cm-alliance.com/cybersecurity-blog/the-future-use-cases-of-blockchain-for-
cybersecurity>accessed 8 September 2021.

93 The News Minute, <https://www.thenewsminute.com/article/13-lakh-aadhaar-numbers-leaked-
andhra-govt-website-linked-personal-details-80178>accessed 8 September 2021.

94 INC42, <https://inc42.com/buzz/hacked-after-114-governments-portals-in-the-last-12-months-its-
now-the-website-of-supreme-court-of-india/>accessed 8 September 2021.

95 The World of Bug Bounties—the Indian Scenario by Sai Krishna Kothapalli, Cyber Security in
India (Eds.) Sandeep and Manindra, IIT Kharagpur (2019), Springer Publications, ISBN 978-981-
15-1675-7, pp.101-105.

96 Facebook Bug Bounty Program Info, <https://www.facebook.com/whitehat>accessed 8 September
2021.

97 Google’s bug bounty programs paid out almost $3m in 2017 (2018).  <https://techcrunch.com/
2018/02/07/googles-bug-bounty-programs-paid-out-almost-3m-in-2017/>accessed 8 September 2021.

98 Hack the Pentagon, <https://www.hackerone.com/hack-the-pentagon>accessed 8 September 2021.
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hacked and defaced, as per the reports from CERT-IN,99 NCIIPC and CERT-IN are
also on the duty of providing emergency response to a cyber-attack. Fostering the
big bounty programs will not only enhance India’s cybersecurity framework but
also help CERT-In and NCPIIC to premeditate any potential cyber-attacks in the
future.
As several Indian companies hold millions of Indians’ critical and sensitive personal
data, such breaches expose an equal threat as if a Governmental website was hacked
and information stolen. The recent Dominos’100 and Zomato’s101 hacking instances
exposed lakhs of Indians’ sensitive personal data102.
Therefore, the Indian Government encouraging the bug bounty program will benefit
India in several ways to ensure a robust cyber security policy as well as popularising
the coding culture among the public who will become the indirect beneficiaries of
this cybersecurity framework. Obtaining individual coders’ unique code will ensure,
the same coders do not maliciously hack into the Governmental systems at a later
point of time.

V. CONCLUSION — DOES INDIA NEED A SPECIALISED CYBER SECURITY
LAW?

To promote cybersecurity in India better, India has signed bilateral agreements with
multiple countries.103 India has ratified the Shanghai Cooperation Organisation104,
meaning India will participate in a collaborative approach for knowledge and expertise-
transfer with the other signing nations. The National law enforcement authorities
cooperate with one another on sharing information about cybercrime. Additionally,
to build cooperation in cybersecurity, India has agreed to the signing of formal

99 Defacement statistics. <https://www.cert-in.org.in>accessed 8 September 2021.
100 Dominos’ database hacked, <https://www.businesstoday.in/latest/corporate/story/omg-dominos-

india-hacked-1-million-credit-card-details-names-phone-numbers-leaked-293943-2021-04-20>accessed
8 September 2021.

101 Zomato hacked, <https://economictimes.indiatimes.com/small-biz/security-tech/security/zomato-
hacked-security-breach-results-in-17-million-user-data-stolen/articleshow/58729251.cms>accessed 8
September 2021.

102 The Information Technology (Reasonable security practices and procedures and sensitive personal
data or information) Rules, 2011 §3 — Sensitive Personal Data Sensitive personal data or information
of a person means such personal information which consists of information relating to;— (i)
password; (ii) financial information such as Bank account or credit card or debit card or other
payment instrument details ; (iii) physical, physiological and mental health condition; (iv) sexual
orientation; (v) medical records and history; (vi) Biometric information; (vii) any detail relating to
the above clauses as provided to body corporate for providing service; and (viii) any of the
information received under above clauses by body corporate for processing, stored or processed
under lawful contract or otherwise: provided that, any information that is freely available or
accessible in public domain or furnished under the Right to Information Act, 2005 or any other
law for the time being in force shall not be regarded as sensitive personal data or information for
the purposes of these rules.

103 Nappinai (n 29).
104 <https://mea.gov.in/Portal/ForeignRelation/SCO_Brief_May_2019.pdf>accessed 8 September 2021.
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memoranda of understanding (MOUs) with various countries, including Spain, Brazil,
Morocco, and the United Arab Emirates.
The National Cyber Security Policy of 2013 discusses the importance of law
enforcement’s investigative and prosecutorial skills for conducting cybercrime
investigations and prosecutions, but does not include electronic evidence. To get
evidence that may be used in criminal proceedings, criminal justice authorities must
have access to data. In the data’s absence, evidence, justice and ultimately, the Rule
of Law will cease to exist. Evidence associated with any crime is increasingly kept
on computer systems in electronic form. This covers significant and violent crimes,
such as location data in cases of murder or rape, or conversations between terrorists.As
this is becoming a reality in India, it may be presumed that the seven million
offences that are documented in the country use electronic evidence.
The more criminal activity takes place using real-world evidence (i.e., electronic
evidence), the greater the necessity for investigators, prosecutors, or judges to be
proficient with evidence management strategies. Building a large capacity in the
criminal justice system will be necessary, and a well-defined process for allowing
access to electronic evidence will be required.
It is becoming increasingly difficult to keep electronic evidence secure. For example,
there are several issues associated with e-evidence, such as the sheer number of
devices, users, and victims involved; as well as technological difficulties such as
encryption or anonymizers.Therefore, building a secure cybersecurity framework
with unswerving policies and regular updates to keep the laws of the land consistent
with the technological advances is the sole way to protect the public and the nation’s
best interests, privacy, and personal information security.
As the recent news from July 2021105 confirms the 2021 Cyber Security Policy might
be a few months away with over 80 new policies to be implemented, India looks
ahead of a bright yet secure cybersecure future. Therefore, YES, above the existing
ITA and IT Rules, to protect every national’s best interest, India requires a separate,
specialised legal framework to establish a strong Cyber Security Law.

105 Government to unveil national cyber security strategy soon: National Cyber Security Coordinator,
The Hindu, <https://www.thehindu.com/business/government-to-unveil-national-cyber-security-
strategy-soon-national-cyber-security-coordinator/article35119538.ece>accessed 8 September 2021.

The Indian Cyber Security Ecosystem – Time for a Specialised Legal Framework



CPJ LAW JOURNAL [Vol. XII, JAN. 2022]220

SUBSCRIPTION FORM

I wish to subscribe/renew my subscription to CPJ Law Journal (ISSN: 0976-3562)
for 1/2/3Year (s).  A              draft/cheque                    bearing
No. dated ____________________for Rs. _______________________drawn in favour
of “CPJ College of Higher Studies & School of Law” is enclosed.
Name _____________________________________________________________________

Address _____________________________________________________________________

City _______________________________ Pin Code _____________________________

State ______________________________ Country_______________________________

Tel City Code ______________________ Tel Number___________________________

Mobile Number ___________________________________________________________

Email ____________________________________________________________________

Signature ____________________________________________________________________

Subscription Rates (INR)

Plan  1 Year 2 Year 3 Year

Academic Institutes / 400 750 1100
Law Firms

Individuals 350 650 950

Students 250 450 650

Alumni 300 600 900

Campus: Plot No. OCF, Sector A-8, Narela, Delhi-110040
Ph: 91-11-27284333 / 34. Toll Free No. : 1800117677. Website: www.cpj.edu.in. E-mail: cpj.chs@gmail.com




	front
	sp
	1
	2
	3
	4
	back

